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Name 


Nicholas Eveleigh 


COMPTROLLERS OF THE TREASURY 


COMPTROLLERS! 


| 
Whence appointed 
| 


Date of com- 
mission | 


Expiration 
of service 


= | South Carolina... Sept. 11,1789 2Apr. 16, 1791 
Oliver Wolcott, Jr... Connecticut ; | June 17,1791 | Feb. 2, 1795 
Jonathan Jackson... Massachusetts - - - - Feb. 25,1795 | Sept. 1, 1795 
John Davis-. do : June 26,1795 | June 30, 1796 
John Steele. North Carolina- --.---.- July 1,1796 | Dee. 14, 1802 
Gabriel Duvall --| Maryland -| Dee. 15, 1802 | Nov. 21, 1811 
Richard Rush -- - Pennsylvania. ..-........-.- | Nov. 22,1811 | Feb. 10,1814 
Ezekiel Bacon - -- -- : -----| Massachusetts. -..--.- -| Feb. 11,1814 | Feb. 28, 1815 
Joseph Anderson.............-.---------- LPB iin ccccn esc ncceecaes | Feb. 28,1815 | Mar. 3, 1817 

' 
FIRST COMPTROLLERS: 
, | | ; 
Joseph Anderson.......-. cael ID ae casts tsa rnieninteianiiie Mar. 3,1817 | June 30, 1836 
George Wolf.....---- | Pennsylvania... -- ..---------| June 18, 1836 | Feb. 28, 1838 
James N. Barker-_-..--. a _.| Feb. 23, 1838 Apr. 19, 1841 
Walter Forward-_. ‘ i he eda etc talciahe | Apr. 6, 1841 | Sept. 13, 1841 
James W. McCulloh..............--- | Marylemd......cccccccccccecece | Apr. 1,1842 | May 31, 1849 
Elisha Whittlesey - --..-- -| Ohio--_.. | May 31,1849 | Apr. 30,.1857 
William Medill_.-__-- |____ do...-.--------------- Mar. 26,1857 | Apr. 30, 1861 
Elisha Whittlesey - -.- TN cached Apr. 10,1861 |2Jan. 7, 1863 
Robert W. Tayler - --| do Jan. 14,1863 |2?Feb. 25, 1878 
Albert G, Porter__. -| Indiana. ... owe Mar. 5,1878 | June 10, 1880 
William Lawrence + ic tnccstdckesess | July 15,1880 | Mar. 24, 1885 
Milton J. Durham ee _| Mar. 20, 1885 | Apr. 22, 1889 
Asa C. Matthews | Illinois...........-.----- May 10,1889 | May 14, 1893 
Robert B. Bowler | Ws caxcdonanend May 6, 1893 | Sept. 30, 1894 
DEPUTY FIRST COMPTROLLERS ¢ 

- Spain a eases ans annie 
William Hemphill Jones -------| Delaware-........ July 1,1875 | Sept. 4, 1876 
Jonathan Tarbell. ............--.-------- | Mississippi ‘* Sept. 5,1876 | Apr. 3, 1885 
John R. Garrison..............-- _...| Virginia... -| Apr. 4,1885 | Oct. 11, 1893 
Charles Marshall Foree..................| Kentucky_...........-....--.-... Nov. 10, 1893 | Sept. 30, 1894 


$$ $$$ 2 


1 Office of Comptroller created Sept. 2, 1789. 

2 Died in office. 

3 Office of First Comptroller created Mar. 3, 1817. 

4 Office of Deputy First Comptroller created Mar. 3, 1875. 








COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 























































Name Whence appointed D stent ee 
i can euimsimme menial I aise dusneiinin eatin Mar. 6,1817 | Mar. 21, 1829 
ed ..| Mar, 21,1829 | May 24, 1830 
Sampes G: Thermmbes...........:.........<. _....---| May 27,1830 | June 30, 1836 
RE Ee NR i icicicccncenecdececntan Maine...................-.......| June 18,1836 | Nov. 28, 1850 
ae ccna uci a i a Nov. 27,1850 | Sept. 10, 1851 
Ss Ni inc ciccinnemndehdannddcbomees li ine ue einnocro ties Oct. 1,1851 | Feb. 13, 1853 
ee New Hampshire_-......... Feb. 11,1853 | Oct. 8, 1857 
eee District of Columbia............ Oct. 1,1857 | May 11, 1863 
John M. Brodhead...................-- .| New Hampshire. ............. | May 29,1863 | Jan. 23, 1876 
ee I ir oa ec Pikeinnd sce wisest Jan. 7, 1876 | Sept. 30, 1877 
I a. « iscnennnmencem EET Rae eee | Oct. 1,1877 | June 1, 1885 
I oo ancecnanincenncee tte ie inks eee nmoke’ | June 2,1885 | Apr. 1, 1887 
I i rats Sinisa Massachusetts. _...........- Apr. 22,1887 | May 26, 1889 
NR os ocecccknwescnmceenka NN oc ac cpilichla in eae, May 23,1889 | June 5, 1893 
SN ns IE nn ccc cdcconncou a May 27, 1893 | Sept. 30, 1894 
DEPUTY SECOND COMPTROLLERS? 
| 
ee eee igi Seca cavicennnn -| July 1,1875 | Jan. 16, 1876 
a See PINGS icketianannaecibitemaneicn | Jan. 17,1876 | July 15, 187 
OS Se ee TN es cadi cctaccosans | July 24,1876 | June 30, 1885 
Richard R. MeMahon......_...........-- West Virginia......... steaks July 1,1885 | Oct. 31, 1889 
Edward M. Hartshorn................-.- ee _| Nov. 1,1889 | Sept. 21, 1893 
ee BR incacttindichimaawntcnnenih Sept. 22, 1893 | Sept. 30, 1894 
COMPTROLLERS: 
SI ice cin eanaicla weed ee BR kt Oct. 1, 1894 | Aug. 4, 1897 
SD hy AINE oo cic cnannncnnmeva Eee July 26,1897 | May 15, 1913 
I I a iiccin tp alin averse nee  aaeioanll TN asieeihat tinea banihin a iebebibniabaaiil May 16,1913 | Aug. 31,1915 
BE A Oe cis cisiceenseicwcuccs Se Sept. 1,1915 | June 30, 1921 
ASSISTANT COMPTROLLERS? 
ee i a lal Oct. 1,1894 | Apr. 16, 1895 
BE B, POOTIER . isco ene censcccacce | Connecticut.................---- | June 6, 1895 | Dec. 24, 1897 
Leander P. Mitchell. ...................- Indiana | Jan. 18,1898 |*Dec. 6, 1912 
Se Nn occu cnacewnedens CE ER Ree mase: May 24,1913 | Aug. 31,1915 
Charles Marshall Foree..-.............-- tac ce eebielte Sept. 1,1915 | June 30, 1921 
| 





1 Office of Second Comptroller created Mar. 3, 1817. 

2 Office of Deputy Second Comptroller created Mar. 2, 1875. 

3 By the act of July 31, 1894, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 


abolished. 
* Died in office. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 








Date of com- | Expiration 











Name Whence appointed mission of service 
i to a II ok srwsiseectisucwcowancn June 29,1921 | June 30, 1936 
NN IR ns oop nosenduccesadece | New Hampshire. --...-...-.-..-- Apr. 7, 1939 |?June 19, 1940 
Lindsay C. Warren..........-...-.-..--- | North Carolina. ......-.--.----- | ‘heg.s RDN o nchicsei ces 
| 
ASSISTANT COMPTROLLERS GENERAL! 
I is HR io ccnceccesnnensacees cde MID a csiasainsconintosienclaniosataistotoiaanan June 30, 1921 | Nov. 11, 1930 






I ic anna inci aenninind peel Spiele tna ana manmeiramatilbal 3Mar. 6,1931 | Dec. 16, 1931 
IE CII 2 nia wisn ns peste seine gbbabiniiaeandaniecnea Dec. 17,1931 |SApr. 30, 1943 
EE Ts SE. onccnpiecionasninnsdncuniedl MPU I inaudamscantaeisteaen May 1, 1943 








1 By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

3 Resigned. : 

3 Recess appointment. 

4 Acting Comptroller General of the United States July 1, 1936, to Apr. 10, 1939; June 20 to Oct. 31, 1940, 

§ Retired. 
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Abrahamson, Thomas 

Administrative Office of the United States 
Courts, Director 
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DECISIONS 
OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(B-41807) 
CONTRACTS—COST-PLUS—ATTORNEYS’ FEES 


The cost of legal services rendered a cost-plus-a-fixed-fee contractor, although 
relating to new and novel problems in connection with labor laws, labor 
management, subcontracts, etc., arising by reason of the overseas location of 
the contract work, must be considered as one to be absorbed from the fixed 
fee stipulated as complete compensation for the contractor’s services; and, 
furthermore, the cost of such legal services, being services relating primarily 
to the management, supervision or conduct of the contract, is an overhead 
expense reimbursement of which is prohibited by the provision of the con- 
tract that no overhead expenses of any kind shall be included in the cost of 
the work. 


Acting Comptroller General Yates to Newfoundland Base Contractors, July 1, 
1944: 

Reference is made to your letter of March 17, 1944, requesting review 
of settlement dated March 8, 1944, which disallowed your claim for 
$9,350, as reimbursement of the cost of certain legal services incurred 
by you in connection with cost-plus-a-fixed-fee contract No. W-958- 
eng-54, dated February 8, 1941. 

Under the terms of the contract you agreed to furnish the labor, 
materials, tools, etc., and to do all things necessary for the construc- 
tion of an outlying defense base on the Island of Newfoundland. In 
consideration of your undertaking, it was provided in article I of the 
contract that, in addition to being reimbursed for expenditures as 
provided in article II and of the payment to you of rental for your 
equipment as provided in said article II, you would receive a fixed 
fee in an amount to be determined in the manner specified therein, 
which fee expressly was stated to constitute complete compensation 
for your services “including profit and all general overhead expenses.” 
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Article IT of the contract, under the heading “GENERAL.” provided, 
in pertinent part, as follows: 
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7. No salaries of the Contractor’s executive officers, no part of the expense 
incurred in conducting the Contractor’s main office or regularly established branch 
offices, and no overhead expenses of any kind, except as specifically authorized 
in section 1 of this article, shall be included in the cost of the work; nor shall any 
interest on capital employed or on borrowed money be included in the cost of 
the work. 


It appears from the itemized invoice of Nevius, Brett & Kellogg, 
Attorneys and Counselors at Law, 115 Broadway, New York, New 
York, that the legal services here in question were furnished during 
the period from February 10, 1941, to November 30, 1942, and included 
the analysis of various forms of insurance contracts, an examination 
of labor laws, the preparation of employment and other miscellaneous 
agreements, the negotiation and preparation of subcontracts, an exam- 
ination of the law and presentment thereof in memorandum form to 
the Comptroller of the City of New York in connection with your 
claim of exemption from liability for New York City sales, use and 
gross receipts taxes, advice in the making of banking and currency 
arrangements, assistance in matters relating to the lease and purchase 
by you of equipment and the disposal of certain claims filed against 
the same, and other miscellaneous matters related to the general prose- 
cution of the work. Your claim for reimbursement of the cost of said 
services was forwarded to this office for direct settlement by the Office 
of the Fiscal Director, Army Service Forces, War Department, and 
was disallowed in the settlement of March 8, 1944, for the reason 
that since the contract did not specifically provide that attorney fees 
were to be reimbursed by the Government as a part of the cost of the 
work, the payment thereof was prohibited by the provision of article 
IT, section 7, quoted above. 

Briefly stated, the reasons advanced by you for the allowance of 
your claim, as set forth in your letter requesting a review of the said 
settlement, may be summarized as follows: That the Newfoundland 
Base Contractors, a joint venture, was organized specifically to carry 
out the contract involved; that, since the construction work called for 
under the contract was performed outside of the United States, 
many new and novel problems were presented in connection with the 
procurement of labor and materials and in the handling of subcontract 
relations and consequently, that it was necessary to prepare contracts 
and agreements to take care of particular situations as they arose in 
such manner as to protect the interests of the United States; that, in 
order to do this, it was necessary for you to obtain legal advice and 
assistance from lawyers who were widely experienced in construction 
matters and whose experience embraced the handling of such matters 
in foreign countries; that, in view of the fact that the services per- 
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formed by the attorneys in question had to do with the procurement 
of materials, labor and equipment, and various other problems and 
operations directly connected with the work, you did not consider them 
in the nature of “overhead.” Furthermore, you state that, since you 
were authorized by the contracting officer at various times to contract 
for other professional services, such as those which were furnished by 
engineering specialists in connection with the erection of various items 
of equipment, boilers, generators, etc., you believe that you could 
have obtained similar authority for the employment of an attorney 
to be carried on the reimbursable pay roll in your temporary office 
at the time you arranged for the legal services involved but that you 
thought the arrangement which you made was more practical. Also, 
you allege that, in your opinion, the prohibition against the payment 
of overhead expenses of any kind contained in paragraph 7 of article 
II of the contract, supra, refers only to the overhead expenses of the 
contractor’s main or branch offices and does not relate to expenses 
incurred in the direct performance of the work at Newfoundland. 

While it may be that the work which you were called upon to per- 
form under the instant contract gave rise to many new and novel prob- 
lems and, as a consequence, you found it necessary to require the advice 
and assistance of counsel to handle such problems, it does not follow 
that the expense of such counsel is a reimbursable item of cost under 
the terms of said contract. It must be assumed that, at the time the 
contract was negotiated by yourselves and the War Department, it was 
realized that, in view of the nature of the work to be performed there- 
under there would be encountered various problems different from 
those pertaining to work performed in this country. Hence, it must 
be presumed that, if it were contemplated that you would be reim- 
bursed for any special or unusual expenses incurred in disposing 
of such problems, the contract would have so provided. Therefore, 
since no specific provision to such effect was incorporated into the 
contract, it must be held the costs of meeting such special problems 
were to be absorbed from the fixed fee paid to you. In this connec- 
tion, it is to be noted that the contract provided expressly that said 
fixed fee was to constitute complete compensation for the contrac- 
tor’s services and, therefore, if you found it necessary to require the 
advice of counsel to assist you in dealing with problems that arose 
in the performance of the work, it is obvious that the cost of such 
counsel is to be borne by you. 

Moreover, it appears that the legal services for which reimburse- 
ment is claimed pertained to matters relating primarily to the manage- 
ment, supervision or conduct of the contract and, therefore, that, 
under well established principles, the costs thereof are overhead ex- 
penses. Lytle, Campbell & Co., Inc. v. Somers, Fitler & Todd Co., 
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276 Pa. 409, 120 Atl. 409,410. As hereinbefore stated, the instant con- 
tract expressly provides that no overhead expenses of any kind are to 
be included in the cost of the work unless specifically authorized in 
section 1 of article II and said section makes no provision for reim- 
bursement of attorney fees or legal expenses as an item of cost. Hence, 
it is seen that the plain and unambiguous terms of the contract pro- 
hibit the reimbursement of the cost of the legal services to you. With 
respect thereto it is obvious that there is no reasonable basis for your 
contention that the prohibition against the inclusion of overhead ex- 
penses as a part of the cost of the work had reference to the overhead 
expenses of your main or branch offices. It is to be noted from article 
II section 7 of the contract, supra, that, in addition to specifically ex- 
cluding any expense of conducting your main or branch offices, no 
overhead expense of any kind, whether incurred in the conduct of 
said offices or in connection with the performance of the instant con- 
tract, is to be included in the cost of the work unless specifically au- 
thorized by section 1 of article II. 

Furthermore, the fact that the contracting officer may have author- 
ized you to contract for other professional services, such as for those 
of engineering specialists in connectien with the erection of various 
items of equipment, boilers, generators, etc., constitutes no basis for 
assuming that, if you had requested it, he would have authorized you 
to employ an attorney to be carried on the reimbursable pay roll. 
While the engineering services to which you refer are not identified, 
it reasonably may be concluded that they constituted a part of the pro- 
ductive work called for under the contract rather than a part of the 
supervisory or administrative work thereunder. In any event, the 
contracting officer’s authority to approve a particular item of cost 
for reimbursement does not extend to the approval of items the expense 
of which, by the terms of the contract, was to be absorbed by the fixed 
fee. 

Accordingly, the settlement of March 8, 1944, must be, and is, 
sustained. 
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(B-41873) 


UNIFORM ALLOWANCE—MARINE CORPS WARRANT OFFICERS 


Although section 1612, Revised Statutes, assimilates the pay and allowances 
of Marine Corps officers to those of officers in like grades in the infantry of 
the Army, the act of August 29, 1916, as amended, specifically assimilating 
the pay and allowances of warrant officers of the Marine Corps to those 
applicable to warrant officers of the Navy renders the former assimilation 
provisions inoperative as to warrant officers of the Marine Corps so that 
they are not entitled to the uniform allowance authorized by the act of 
December 4, 1942, for warrant officers of the Army of the United States. 
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Assistant Comptroller General Yates to Col. John Halla, U. S. Marine Corps, 
July 4, 1944: 

There has been received by indorsement of the Paymaster General, 
U.S. Marine Corps, your letter of April 26, 1944, in which you request 
decision as to whether you are authorized to make payment on a 
voucher, transmitted therewith, stated in favor of First Lieutenant 
Floyd Maurice McCorkle, United States Marine Corps, for uniform 
allowance of $250. Accompanying the voucher is a certificate executed 
by the officer to the effect that he was accepted for active duty on De- 
cember 28, 1940, in the grade of marine gunner and was then entitled 
to pay of the first period, that he was on active duty on December 4, 
1942, that he is not a graduate of the United States Military Academy 
or Naval Academy, and that he has not previously received any 
uniform allowance. 

The Register of Commissioned and Warrant Officers of the United 
States Navy and Marine Corps, July 1, 1942, shows that Lieutenant 
McCorkle accepted appointment as marine gunner, permanent serv- 
ice, on December 28, 1940. This office has been advised informally 
that he was appointed a temporary first lieutenant on February 28, 
1943. 

Section 1612, Revised Statutes, is as follows: 


The officers of the Marine Corps shall be entitled to receive the same pay and 
allowances, and the enlisted men shall be entitled to receive the same pay and 
bounty for re-enlisting, as are or may be provided by or in pursuance of law for 
the officers and enlisted men of like grades in the infantry of the Army. 


The act of December 4, 1942, 56 Stat. 1039, provides in part: 


That the Act of May 14, 1940 (54 Stat. 212), the Act of March 9, 1942 (Public 
Law 492, Seventy-seventh Congress), and any provision of any other law au- 
thorizing the payment of a uniform allowance to any person upon being appointed 
a commissioned or warrant officer in any component of the Army of the United 
States, are hereby repealed, but any payments heretofore made pursuant thereto, 
if otherwise correct, are hereby validated. 

Sec. 2. Except as otherwise provided in this Act, an allowance of $250 for 
uniforms and equipment is hereby authorized to be paid to the following personnel 
of the Army of the United States or any component thereof: 

(a) Any person on active duty on April 3, 1939, or thereafter accepted for 
active duty, in the grade of second lieutenant, first lieutenant, or captain, and 
entitled to the pay of the first, second, or third pay periods on April 3, 1939, or 
at the time of such acceptance for active duty; and 

(b) Any person on active duty on April 3, 1939, or thereafter accepted for 
active duty, in any temporary or permanent grade of warrant officer (including 
any person appointed flight officer), except that of a chief warrant officer entitled 
to receive the base pay and allowances provided for officers of the fourth pay 
period. 

m3. °¢ ¢ ¢ 


(c) The uniform allowance authorized in section 2 hereof shall not be paid to 
any graduate of the United States Military Academy. 

Sec. 4. The uniform allowance authorized by this Act shall be payable only to 
persons now serving on active duty in the Army of the United States or who here- 
after serve on active duty therein at any time during the period of the wars in 
which the United States is now engaged and for six months thereafter. 
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Lieutenant McCorkle’s claim is presented on the theory that by 
virtue of section 1612, Revised Statutes, he is entitled to the uniform 
allowance provided in the act of December 4, 1942, supra, for warrant 
officers of the Army of the United States. 

The act of August 29, 1916, 39 Stat. 611, as amended, is codified in 
34 U. S. Code 640, as follows: 

The warrant grades of marine gunner and quartermaster clerk shall consist 
of fifty marine gunners and fifty quartermaster clerks and such additional officers 
in each said grade as have heretofore been appointed thereto in accordance with 
law. Officers in said grades shall have the rank and receive the pay, allowances 
and privileges of retirement of warrant officers in the Navy. They shall be 
appointed from noncommissioned officers of the Marine Corps (Aug. 29, 1916, 
ch 417, 39 Stat. 611; May 22, 1917, ch 20 § 11, 40 Stat. 87.) 

The act June 15, 1940, 54 Stat. 400, 34 U. S. Code 639a, provides as 
follows: 

The number of warrant and commissioned warrant officers in the Marine Corps 
and their distribution in the warrant and commissioned warrant grades shall 
be as the President may from time to time deem necessary. (June 15, 1940, ch 
374, 54 Stat. 400.) 

As a permanent warrant officer of the Marine Corps, Lieutenant 
McCorkle was entitled, under the above-quoted acts, to pay and allow- 
ances of a permanent warrant officer of the Navy. Specific provision 
having been made for assimilation of the pay and allowances of war- 
rant officers of the Marine Corps to those applicable to warrant officers 
of the Navy, section 1612, of the Revised Statutes, is inoperative. 
Cf. Bristow v. United States, 47 C. Cls. 46. As a permanent warrant 
officer of the Navy is not entitled to uniform allowance, Lieutenant 
McCorkle is not entitled thereto based on his service as a permanent 
warrant officer of the Marine Corps. 

Nor does it appear that Lieutenant McCorkle is entitled to the uni- 
form allowance by virtue of his service as a temporary first lieutenant. 
Apparently, he was appointed to that grade under the act of July 24, 
1941, 55 Stat. 603, authorizing the temporary appointment or advance- 
ment of certain personnel of the Navy and Marine Corps. Section 7 
(b) of said act, 55 Stat. 604, provides: 

Enlisted men shall, upon being initially appointed as provided by section 2 of this 
Act, be paid the sum of $250 asa uniform gratuity. 

The above-quoted provision, pertaining only to persons temporarily 
appointed or warranted from an enlisted status, is specific and hence 
confers no benefits upon permanent warrant officers of the Navy and 
Marine Corps, when appointed or advanced to commissioned rank 
under the act of July 24, 1941. Accordingly, Lieutenant McCorkle, 
appointed from a warrant officer status, is not entitled to a uniform 
gratuity under the act of July 24, 1941. 

To allow the claiming officer a uniform allowance by invoking a 
statute pertaining in terms to the Army of the United States only, 
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would be to confer upon him a benefit incident to his temporary com- 
mission under the act of July 24, 1941, which is not conferred upon a 
warrant officer of the Navy temporarily commissioned, under like cir- 
cumstances, under the same act. The said act pertains equally to the 
Navy and to the Marine Corps and places the two services on a parity 
as to the benefits therein conferred. There is no showing of any intent 
to discriminate in favor of the Marine Corps or to bestow, directly or 
indirectly, on a Marine Corps officer an allowance for uniforms not be- 
stowed under like circumstances upon a Navy officer. 


Payment on the voucher, which is retained in this office, is not 
authorized. 


(B-42277) 
SUBSISTENCE—FRACTIONAL DAYS—CHANGES IN PER DIEM RATES 


Where, during a continuous period of travel of more than 24 hours between a 
point within the United States and an outside point, the change from or to 
the per diem rate for travel within the United States to or from the rate for 
travel outside occurs on the fractional day at the commencement or ending 
of such continuous travel, it is proper to determine the number of hours for 
which per diem is allowable for the fractional day in accordance with the 
usual six-hour rule prescribed by paragraph 51 of the Standardized Govern- 
ment Travel Regulations, and to compute on an hourly basis the amount of 
per diem allowable at each of the rates, irrespective of six-hour periods. 


Acting Comptroller General Yates to the Secretary of Commerce, July 4, 1944: 
There has been considered your letter of May 24, 1944, as follows: 


A handbook on official travel, which was recently compiled by personnel of 
the Civil Aeronautics Administration and distributed to its traveling personnel, 
contained the following regulation with respect to the computation of per diem 
for travel performed between the continental United States and outside the con- 
tinental United States: 

“When two or more rates of per diem are applicable in one day for travel per- 
formed between the continental United States and outside the continental United 
States, the per diem is figured on an hourly basis irrespective of six hour periods. 
The hourly rates will be found by dividing 24 into the basic per diem rate.” 

For the purpose of clarifying this regulation with particular reference to those 
cases wherein the change in statutory per diem rate occurred on the fractional 
day at the commencement or ending of a period of continuous travel, the follow- 
ing instructions were issued to the traveling personnel of the Civil Aeronautics 
Administration : 

“In the event the change in the statutory per diem rate occurs on the fractional 
day at the commencement or ending of a period of continuous travel, a period of 
continuous travel being defined as a period in excess of 24 hours, there are two 
factors to be considered. First, the number of hours for which per diem is allow- 
able, which shall be determined in accordance with the usual six hour rule and 
second, the amount of per diem to be allowed, which shall be determined by apply- 
ing the rule set forth in the preceding paragraph. 

“For the purpose of illustrating this second point we assume a case wherein the 
traveler departs from his official headquarters, Philadelphia, Pennsylvania, at 9:00 
a.m, and travels to New York, from which point he sails for a foreign destination 
at 1:50 p. m. on the same day. The traveler in this case would be entitled to per 
diem for eighteen hours in accordance with the six hour rule, or in other words 
per diem would accrue from 6:00 a. m. The amount allowed therefor would 
be computed at the continental rate of $6.00 from 6:00 a. m. to 2:00 p. m. and at 
the outside continental rate of $7.00 or other applicable rate from 2:00 p. m., the 
hour following boat sailing, to midnight.” 
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The above instructions were founded upon the treatment accorded two vouchers 
which had been submitted to the General Accounting Office for pre-audit. The 
two specific vouchers in question were voucher No. 174006 in favor of Leon Cudde- 
back, and voucher No, 176798 in favor of William J. Madden. Both of these 
vouchers involved employees of the Civil Aeronautics Board and pre-audit Differ- 
ence Statements were issued by the General Accounting Office on December 6, 1941 
and December 11, 1941, respectively. 

More recently our attention has been directed to your opinion No. B-33894, dated 
June 12, 1943, wherein it was held that in any case where two statutory rates of 
per diem applied on the fractional day at the commencement of the period of 
continuous travel, per diem should be calculated only from the time of actual de- 
parture from the post of duty. In view of this opinion, your decision is requested 
as to whether payments for per diem may properly be made in accordance with 
the instructions quoted above. 

Your attention is directed to the fact that under the method for calculating per 
diem discussed in your opinion No. B-33894, the treatment accorded to an employee 
crossing the border on the same day on which he departed from his post of duty, 
would differ from that accorded to an employee who crossed the border on the 
day following his departure from his post of duty. 


The referred-to bureau vouchers 176798 and 174006 (D. O. Nos. 
1155162 and 1338163), paid by G. F. Allen, chief disbursing officer, 
Division of Disbursement, Treasury Department, on December 18, 
1941, and January 16, 1942, respectively, cover reimbursement for per 
diem and other expenses incurred by two employees of the Civil Aero- 
nautics Board in performing official travel from their respective head- 
quarters in the United States to various points in Alaska and Canada 
during the months of August and October, 1941. The per diem certi- 
fied for payment in the preaudit of those vouchers was computed ac- 
cording to the provisions of paragraph 51 of the Standardized Govern- 
ment Travel Regulations which reads in pertinent part as follows: 

Day defined. In computing per diem in lieu of subsistence for continuous travel 
of more than 24 hours the calendar day (midnight to midnight) will be the unit, 
and for fractional parts of a day at the commencement or ending of such contin- 
uous travel, constituting a travel period, one-fourth of the rate for a calendar day 
will be allowed for each period of siz hours or fraction thereof. * * * [Italics 
supplied.] 
and in accordance with 12 Comp. Gen. 429, which held that when two 
rates of per diem are authorized the change in per diem rates, in the 
absence of orders requiring otherwise, will be made on an hourly basis. 

Paragraph 51 of the Standardized Government Travel Regulations 
provides, in substance, that where a continuous travel status of more 
than 24 hours is involved, as in the example stated, a calendar day (mid- 
night to midnight) will be the basic unit of computation, and for frac- 
tional parts thereof—at the commencement or ending of that continuous 
travel—one-fourth of the rate for a calendar day will be allowed for 
each period of six hours or fraction thereof. 

The practical effect of that provision of the Standardized Govern- 
ment Travel Regulations is the allowance of one-fourth of one day’s 
per diem for each one-fourth of one day’s travel (six-hour period) dur- 
ing a continuous travel period in excess of 24 hours; and the fact that 
the rate of per diem may change during the day of commencing or 
ending such continuous travel, necessitating a computation of the 
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amount due for any one-fourth day period on the basis of two distinct 
rates applicable during such unit of time, cannot operate to reduce 
the total number of hours for which per diem is authorized to be 
credited. 


In the light of what heretofore has been stated relative to the mat- 
ter, it is apparent that the administrative instructions referred to in 
your letter are consistent with the intent of the applicable provisions 
of the Standardized Government Travel Regulations and payment of 
per diem when two or more rates are authorized properly may be made 
in accordance therewith. 


The decision of June 12, 1943, B-33894, referred to in your letter, 
is not for following hereafter so far as it may conflict with this decision. 


(B-42776) 


CLAIMS—COMPENSATION UNDERPAYMENTS, ETC.—NECESSITY FOR 
SPECIFIC CLAIM BY EMPLOYEE INVOLVED 


Where compensation is not paid currently to an employee, or where he is under- 
paid and such underpayment is not discovered until some time later, there 
is no requirement on the part of the administrative office to make such pay- 
ment to the employee or to encourage the filing of a claim therefor. 

In the settlement of claims coming within the purview of section 236, Revised 
Statutes, as amended, it has been the invariable rule—such as that prescribed 
by General Regulations No. 50—that all such claims must be over the signa- 
ture of the claimant or of one acting for him pursuant to a duly executed 
power of attorney. 

It is improper for an administrative agency to initiate and forward to the General 
Accounting Office for direct settlement claims for amounts otherwise due 
former employees, without the claim being presented over the signature of 
the employee. 


Acting Comptroller General Yates to the War Food Administrator, July 4, 1944: 
I have your letter of June 19, 1944, as follows: 


There is submitted for your consideration a problem which has arisen as a 
result of action of the Claims Division of your office on proposed adjustments 
of salary underpayments to employees and former employees of the Agricultural 
Adjustment Agency. Typical of the class of adjustments in question is the case 
of Albert I. White submitted to the Claims Division, General Accounting Office, 
on December 31, 1943, by the Acting Director of Finance. The cuse is summarized 
as follows: Mr. White was underpaid in the amount of $22.62 during the period 
February 1 to 19, 1941. The underpayment was not discovered before the appro- 
priation chargeable with his salary ceased to be available for disbursement 
through regular channels. The case was, therefore, submitted to the Claims 
Division for consideration and approval for payment from the surplus of the 
appropriation. Mr. White is now on military furlough from the Agricultural 
Adjustment Agency. 

The Claims Division has requested certain additional information in connec- 
tion with this case (Misc—1281286-JJO) and at the same time advised that, in 
view of General Regulation No. 50, dated April 21, 1926, no action toward settle- 
ment could be taken by that office in the absence of a claim over the signature of 
Mr. White. 

That part of General Regulation No. 50 in question reads as follows: 

“Claims will not be considered unless presented in writing over the bona fide 
signature and address of the claimant and only the claimant will be recognized 
therein except pursuant to his duly executed power of attorney.” 


654881™—46——-3 
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The pay rolls covering the salaries of the employees of this administration are 
prepared from appointment data in conjunction with related service reports. 
The employee receives a notice of his appointment from which he can determine 
the amount he should receive each pay period for services rendered. In order to 
make such determination, however, it would be necessary for him to be familiar 
with all regulations and applicable interpretation relating to the computations 
of Federal salary payments, including necessary deductions. 

Although in Mr. White’s case no deductions were necessary, the principle here 
involved applies equally to current payments. It must be recognized that the 
regulations are rather complicated and difficult to learn when the present with- 
holding tax, bond, and retirement deductions are considered. There would now 
be few employees sufficiently familiar with the applicable regulations to compute 
their net salary payment for any given pay period unless they were actually 
engaged in this line of work. The majority of our employees rely upon the ad- 
ministrative office to see that they are paid the correct amount of salary and 
only the most unusual errors would normally be recognized by them. Conse- 
quently, claims for underpayments of salary would seldom, if ever, be voluntarily 
filed by the employee without being so instructed by the administrative office. 

Moreover, as you know, employees, generally, are not required to make claims 
for their current salaries and, therefore, it appears that the quoted portion of 
General Regulation No. 50 need not necessarily be applicable to amounts due 
employees and former employees for salary. To apply the rule to former em- 
ployees who have outstanding salary due would, in many instances, work a dis- 
tinct hardship on the individual if strictly applied, since, generally, he would 
not be aware of the fact that upon separation he must formally claim any salary 
due, whereas, while employed, he is not so required. Most employees do not re- 
ceive their final salary check prior to the effective date of their separation and 
often the pay roll voucher has not been certified as of such date. Furthermore, 
it is very undesirable from an administrative standpoint to require the filing of a 
formal claim by an employee or a former employee. Such a result would unduly 
delay the closing out of pay roll files, including tax, retirement, and bond ac- 
counts, where salary underpayment exists. 

In view of the manner in which these obligations occur and the administrative 
desirability of handling them as proposed, it is requested that you advise me 
whether such accounts may be forwarded to your office for settlement without the 
necessity of a signed claim. 


Where compensation is not paid currently to an employee, or where 
he is underpaid and such underpayment is not discovered until some 
time later, there is no requirement on the part of the administrative 
office to make such payment to the employee or to encourage the filing 
of a claim therefor. See 23 Comp. Gen. 398 (particularly answers 
to question 3, at page 401); also 23 id. 721 (particularly answers 
to circumstances 2 and 5, at page 723). 

Section 236 of the Revised Statutes, as amended by section 305 of 
the Budget and Accounting Act of June 10, 1921, 42 Stat. 24 (31 
U. S. Code 71), provides: 


All claims and demands whatever by the Government of the United States or 
against it, and all accounts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be settled and adjusted in 
the General Accounting Office. 

In the settlement of claims coming within the purview of the above- 
quoted statute it has been the invariable rule—such as that prescribed 
by General Regulations 50, 5 Comp. Gen. 1058—that all such claims 
must be over the signature of the claimant or of one acting for him 
pursuant to a duly executed power of attorney. A claim—cognizable 
by this office under the statute, swpra—not so presented within 10 
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years from the time it accrues, is forever barred by the terms of the 
act of October 9, 1940, 54 Stat. 1061. See decision of June 28, 1944, 


B—42638, to the Governor of the Panama Canal. 
The rule thus established that all claims must be presented over 


the signature of the claimant is a salutary one, as otherwise there 
would be no assurance that the claimant is still alive, that the record 
address is still the proper address, that the claimant himself may not 
have waived or forfeited his right to the amount involved, or that the 
check in payment of the claim would reach the claimant himself. 
Accordingly, the action of the Claims Division of this office in the 
matter was correct and your proposal to initiate and pay claims other- 
wise due former employees who no longer are in the employ of your 
Administration, without the signature of the claimant, may not be 
acquiesced in by this office. Compare 4 Comp. Dec. 332; 4 Comp. Gen. 
56; 7 id. 751; 21 id. 871; 23 id. 398, and 721. 


(B-42854) 


COMPENSATION—SUNDAYS AND HOLIDAYS—PER DIEM “WHEN 
ACTUALLY EMPLOYED” EMPLOYEES IN TRAVEL STATUS 


A per diem “when actually employed” employee, although not regularly required 
to work on Sundays, is, nevertheless, entitled to his basic compensation and 
to additional or overtime compensation, as the case may be, under the War 
Overtime Pay Act of 1943 for Sundays on which he is in a travel status away 
from his official station or while on duty at his official station for the same 
number of hours as he works on other days, but he should not be paid basic 
and additional wartime compensation beyond the prescribed workday solely 
because he is in a travel status. 22 Comp. Gen. 6386, distinguished. 


Acting Comptroller General Yates to J. L. Wilkinson, Department of Agricul- 
ture, July 4, 1944: ‘ 


Reference is made to your letter of June 17, 1944 as follows: 


The enclosed pay roll voucher covering compensation for Sunday February 20, 
1944, and Sunday February 27, 1944, for William H. Vance, an employee of our 
Emergency Crop and Feed Loan Office, Spokane, Washington, has been presented 
to me for certification. 

Effective July 15, 1943, Mr. Vance was given a three months’ appointment to 
the position of a Collector for the Emergency Crop and Feed Loan Office, Spokane, 
Washington, with compensation at the rate of $6.00 a day when actually employed 
under authority of Schedule A, Subdivision IX, Paragraph 28, of the Civil 
Service Rules, by the Chief of the Personnel Division of the Farm Credit Adminis- 
tration acting under delegated authority from the Secretary of Agriculture. The 
appointinent was extended three months on October 15, 1943, and again on Jan- 
uary 15, 1944. 

The regular tour of duty for Mr. Vance is 8 hours a day, six days a week, 
Monday through Saturday and his daily prescribed hours of duty are 8:00 a. m. 
to 5:00 p. m. with an hour for lunch. 

Paragraph 3217 of the Regulations of the Department of Agriculture provides 
that employees whose compensation is on a daily or hourly basis (including bona 
fide per diem employees) shall be paid for Sundays only if service is performed 
and the pay roll indicates that such service was required. 

On Saturday February 19, 1944, the Spokane Regional Office instructed Mr. 
Vance by telegram to proceed ds promptly as possible from Bozeman, Montana, 
his official headquarters, to Idaho Falls, Idaho, to assist the Field Supervisor at 
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that point in connection with urgent matters relating to loans in that area. Be- 
fore leaving Bozeman it was necessary for Mr. Vance to confer with the Field 
Supervisor under whose supervision he had been working concerning uncom- 
pleted assignments in that territory. This he did on Sunday morning from 8 
a. m. to 11:00 a. m. when he departed from Bozeman in his personally owned 
automobile. Mr. Vance traveled until 7:30 p. m. on Sunday February 20 and com- 
pleted his trip to Idaho Falls at 5:25 p. m. on Monday February 21, 1944. See 
D. O. Voucher No. 10-206934, paid April 1, 1944, Symbol 110-2380. On Sunday 
February 27 Mr. Vance was still in a travel status on his temporary assignment at 
Idaho Falls, Idaho. He did not perform any official duties on that day but was 
merely in a travel status resulting from the assignment at Idaho Falls for which 
day he received per diem in lieu of subsistence in the voucher referred to above. 

The enclosed pay roll voucher covers base pay of $6.00 a day for each Sunday, 
February 20 and February 27, plus regular overtime compensation computed 
pursuant to your decision of June 10, 1943, (B-34876) but does not include 
excess overtime compensation for any travel time in excess of eight hours for 
Sunday February 20, which appears to be proper in accordance with decisions 
of June 18, 1935 (14 Comp. Gen. 907) and January 9, 1943, (22 Comp. Gen. 636). 

There is a question as to whether employees who are paid on a per diem 
basis when actually employed and whose regular tour of duty does not include 
Sunday, are entitled to compensation as well as per diem in lieu of subsistence 
for Sundays on which they are required to perform official travel because of 
exigencies or to be away from their official headquarters because of the imprac- 
ticability of returning thereto over the week end although not required to perform 
any official duties other than travel. Accordingly, pursuant to Section 2 of the 
Act of December 29, 1941, Public Law No. 389, I shall appreciate your advising 
me whether I, as authorized certifying officer, may properly certify the enclosed 
pay roll voucher and if so in what amount. 


If, as appears from your letter, Mr. Vance was appointed July 15, 
1943, and has served from that time through the period involved— 
February 1944—with a regular tour of duty as stated in the third 
paragraph of your letter, it would appear that he should not have 
been classed as an intermittent or irregular employee in February, 1944, 
with additional wartime compensation computed under section 3 (a) 
of the War Overtime Pay Act of 1943, 57 Stat. 76, and the rule stated 
in decision of June 10, 1943, 22 Comp. Gen. 1091, to which you refer, 
but should have beer classed as a regular employee with additional 
wartime compensation, computed upon an overtime basis, pursuant 
to section 2 of the statute, 57 Stat. 76. See decision of May 31, 1944, 
B-40560, Secretary of Agriculture, giving reconsideration to the deci- 
sion of March 24, 1944, 23 Comp. Gen. 719. Reference is made par- 
ticularly to the administrative regulation quoted in the decision of 
May 31, 1944. 

Section 2 of the War Overtime Pay Act of 1943, approved May 7, 
1943, 57 Stat. 75, 76, Public Law 49, provides in pertinent part: 

Officers and employees to whom this Act applies and who are not entitled to ad- 
ditional compensation under section 3 shall be paid overtime compensation com- 


puted on the same basis as the overtime compensation which was authorized to 
be paid under Public Law Numbered 821, Seventy-seventh Congress * * *. 


In the decision of January 9, 1943, 22 Comp. Gen. 636, to which you 
refer, wherein was considered the act of October 21, 1940, 54 Stat. 1205, 
it was stated : . 

It is not to be understood that an employee who is sent on an extended trip, 


in travel status and with expenses paid for several days, weeks, or longer, is to 
be regarded as continuously in “employment” for overtime purposes merely be- 











ore © 


noe ee | 


mRAwmDm 


DECISIONS OF THE COMPTROLLER GENERAL 13 


cause he is in a travel status or is proceeding en route, since, in fact, during a 
greater or lesser portion of such period he is relieved of any duties and is free 
to seek rest, recreation, or other personal pursuits. On the other hand, when a 
regular workweek, including some overtime, has been established for an employee 
(such as six days of eight hours each), and, on occasion, his directed travel re- 
quires him to be away from his headquarters during any part of such established 
workweek, his compliance with the travel order does not relegate him to a status 
of nonemployment, either for the hour of overtime or for the hours of “straight” 
time. In other words, official travel (or incidental waiting time) during regular 
working hours is “employment” within the meaning of the 1940 statute while, out- 
side of such hours, generally it is not. The latter generalization would not hold 
true in the case, for example, of a truck driver for whom the travel incident to his 
work is active duty (21 Comp. Gen. 724), and there may be other exceptions not 
suggested by the present record. 

(b) The view that official travel during regularly assigned working hours is 
“employment” would seem applicable to all classes referred to in the Circular Let- 
ters cited and to any similar classes in the authority from the Secretary of War of 
January 13, 1942. What further hours, if any, might be claimed by special classes 
of employees cannot be answered categorically (see the above paragraph), but, 
as a rule, no extra hours, beyond the usual tour of duty, would be for crediting 
unless the individual’s employment were both active and approved. * * * 


That decision was rendered with relation to an employee with salary 
rate of $4,600 per annum, who receives his basic compensation for every 
day of the year. In the instant case, there is involved an employee who 
receives no basic compensation for Sunday unless he is in a duty status. 
In such a case as here presented, and in line with the holding made 
in the quoted decision, it reasonably may be concluded that the employee 
is entitled to his basic compensation of $6 per diem and to additional 


wartime compensation for Sundays on which he is in a travel status 
away from his official station or while on duty at his official station for 
the same number of hours on Sunday as he works on other days. He 
should not be paid additional basic compensation and additional war- 
time compensation beyond the regularly prescribed workday—8 hours 
in this case—solely because the employee is in a travel status. 

The voucher forwarded with your letter proposes payment of $12 
basic compensation for the two Sundays, February 20 and 27, 1944, 
which is correct. Also, the voucher proposes payment of $1.91 (2/313 
of 300) pursuant to section 3 (a) of the War Overtime Pay Act and 
the rule stated in decision of June 10, 1948, to you. If the facts are 
that the employee did not work full time, that computation would be 
correct. However, if the employee worked full time—48 hours per 
week—his wartime compensation should be computed on an overtime 
basis, that is, on an actual time basis of one and one-half times his basic 
rate, or $9 for each Sunday. There is for application in such a case 
the same rule as was stated under joint resolution of December 22, 1942. 
See decision March 30, 1943, 22 Comp. Gen. 926, holding as follows 
(quoting from the syllabus) : 

Overtime compensation under the act of December 22, 1942, and Executive Order 
No. 9289 issued in connection therewith, for extra overtime—that is, overtime 
ordered and approved in excess of the regular overtime on a 48-hour week basis— 


performed by full time per diem employees who regularly work, and are paid on 
the basis of, a 6-day, 48-hour week should not be prorated on an annual basis under 
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section 3 of the said Executive order, but, rather, the actual number of hours over- 
time worked in excess of the regular workweek should be paid for at the rate of 
one and one-half times the basic hourly rate, 


In view of the uncertainty as to the facts involved, it is impossible 
to advise you definitely whether the voucher in its present form may or 
may not be certified for payment. 
The voucher is returned herewith. 


(B-42897) 


STANDARD FORMS AND BLANKBOOKS—STOCKING IN PROCUREMENT 
DIVISION WAREHOUSES FOR RESALE TO GOVERNMENT AGENCIES 


Standard forms and blankbook work are printing and binding items, as dis- 
tinguished from supplies. 

The stocking of standard forms and blankbooks in the warehouses of the Pro- 
curement Division, Treasury Department, for resale to the several depart- 
ments, establishments, and agencies of the Government would be contrary 
to the requirements prescribed in title 44, U. S. Code, with respect to the 
procurement of printing and binding from the Government Printing Office 
and, therefore, is unauthorized. : 


Acting Comptroller General Yates to the Public Printer, July 6, 1944: 


I have your letter of June 21, 1944, as follows: 


The Director of the Bureau of the Budget, by letter dated June 16, 1944, copy 
attached, states in part that the Procurement Division of the Treasury Depart- 
ment desires to secure standard forms and blankbook work by placing requisitions 
with the Public Printer and having its General Supply Fund charged for the cost 
of the printing and binding involved. It is further stated in the letter that based 
on a manuscript decision of the Comptroller General (A-89775, July 28, 1943) and 
the handling of these printed materials as a stock supply, its General Supply Fund 
can be used. The purpose of obtaining this class of printing and binding is to 
furnish stock in the warehouses of the Procurement Division, Treasury Depart- 
ment, located throughout the United States. In turn, the Agencies located within 
the areas of the warehouses will purchase this type of printing and binding from 
the Procurement Division warehouses instead of from the Government Printing 
Office, as appears to be required by law. 

Standard forms and blankbook work are considered as printing and binding 
items and not as supplies. This classification has been so stated in Regulations 
of the Joint Committee on Printing and in decisions of the Comptroller General, 
among which are 7 C. G. 411, 8 C. G. 317. 9 C. G. 493, and 18 C. G. 565. It further 
appears to this Office that the contemplated procedure is contrary to the require- 
ments of law applicable to the departments, the Joint Committee on Printing 
and the Public Printer (United States Code, Title 31, Section 588 and Title 44, 
Sections 4, 33, 35, 117, and. 213). 

This matter has been referred to this Office for consideration by the Procure- 
ment Division and the Bureau of the Budget at various times over the past 
eight months, and there is also attached a copy of our letter dated December 13, 
1943, to the Administrative Assistant to the Secretary, Treasury Department, 
concerning this subject. This letter, although referring specifically to purchase 
orders as distinguished from requisitions, will furnish further information as to 
the position of the Government Printing Office regarding the contemplated 
arrangement of furnishing this type of printing and binding. 

Discussions with the Procurement Division and the Bureau of the Budget 
with respect to this subject show that it is desired to stock standard forms in 
the regional warehouses in order to simplify the procedures for ordering supplies 
and this class of printed matter, followed by the field offices of the various 
Federal Bureaus, and to reduce the cost to the Government for handling and 
distributing such materials. Further, it is their belief that the consolidation of 
inventories within the Procurement Division regional warehouses will reduce 
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both the storage space required for such forms in the individual Agencies and 
the volume of printed matter maintained inactive in storage. 

This Office would be in agreement with a plan which permitted the field 
agencies to secure their forms expeditiously and at a reduction in the over-all 
handling and distribution cost, provided such practice is not contrary to existing 
law and regulation. 

In view of the foregoing, please advise this Office whether or not it is proper 
to accept requisitions for printing and binding from the Procurement Division, 
Treasury Department, when such requisitions show that charge is to be paid 
from the Working Capital Fund of the Procurement Division, and whether the 
handling of the transactions as proposed are in conflict with existing law 
and decisions of the Comptroller General. 

An early reply will be appreciated as the Director of the Bureau of the 
Budget states that the Procurement Division desires to place the plan in effect 
beginning July 1, 1944. 


Apparently the Procurement Division, Treasury Department, relies 
upon a letter of this office dated July 28, 1948, A-22891, A-89775, to 
the Secretary of the Treasury, for support of its proposal to stock 
standard forms and blankbook work in its various warehouses through- 
out the United States for resale to Government agencies located within 
the areas of such warehouses. That letter dealt primarily with ques- 
tions involving the transfer by the Bureau of the Budget, under au- 
thority of Executive Order 9235, approved by the President August 31, 
1942, effective October 16, 1942, of certain warehousing facilities, in- 
cluding personnel, records, equipment, and warehouse stock of various 


agencies of the Government, to the Procurement Division. No specific 
consideration was given therein to the printing and binding statutes 
applicable to Government departments and agencies but, unfortu- 
nately, the following statement was made in the penultimate para- 
graph thereof: 


In the matter of stocking standard forms, it is understood that it is contem- 
plated that only the requirements necessary to meet the needs of agencies in 
the field whose facilities have been taken over will be undertaken by the Pro- 
curement Division, and there appears to be no legal restriction on the carrying 
of such forms in stock for those agencies provided the proper appropriations 
are charged when such stocks are issued. 

As stated in your letter, standard forms and blankbook work long 
have been considered as printing and binding items, as distinguished 
from supplies, in the regulations of the Joint Committee on Printing 
and Binding and in the decisions of this office. Hence, in respect of 
the Treasury proposal here advanced, consideration is required of the 
provisions of law applicable to the procurement of printing and bind- 
ing by the several departments, establishments, and agencies of the 
Government. 

Sections 33, 34, 35, 111, 117, 213, Title 44, United States Code, 
provide: 

§33. * * * It shall be the duty of the Public Printer to purchase all 
materials and machinery which may be necessary for the Government Printing 
Office ; to take charge of all matter which is to be printed, engraved, lithographed, 


or bound; to keep an account thereof in the order in which it is received, and to 
cause the work to be promptly executed ; to superintend all printing and binding 
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done at the Government Printing Office, and to see that the sheets or volumes are 
promptly delivered to the officer who is authorized to receive them. The receipt 
of such officer shall be a sufficient voucher for their delivery. 
§34. * * * The Public Printer shall make annual report to Congress, and 
in it specify the number of copies of each department report and document printed 
upon requisition by the head of the department for which the printing was done, 
and he shall also specify in said report the exact number of copies of books, giving 
the titles of the books, bound upon requisition for Senators, Representatives, 
Delegates, and other officers of the Government and the cost thereof. 
§35. * * * The Public Printer shall, on the first day of each regular ses- 
sion, report to Congress the exact condition and the quantity and cost of all 
printing, binding, lithographing, and engraving; the quantity and cost of all paper 
purchased for the same; a detailed statement of all proposals and contracts en- 
tered into for the purchase of paper and other materials, and for lithographing 
and engraving; of all payments made, during the preceding year, under his 
direction ; of the quantity of work ordered and done, with a general classification 
thereof, for each department, and a detailed statement of each account with the 
departments or public officers; a classified detailed statement of the number of 
hands employed and the sums paid to each, and such other information touching 
all matters connected with the printing office as may be in his possession. 
§111. * * * All printing, binding, and blank-book work for Congress, the 
Executive office, the judiciary, and every executive department, independent office, 
and establishment of the Government shall be done at the Government Printing 
Office, except such classes of work as shall be deemed by the Joint Committee on 
Printing to be urgent or necessary to have done elsewhere than in the District 
of Columbia for the exclusive use of any field service outside of said District. . 
§117. * * * When any department, the Supreme Court, the Court of 
Claims, or the Library of Congress shall require printing or binding to be done, 
it shall be on certificate that such work be necessary for the public service ; where- 
upon the Public Printer shall furnish an estimate of the cost by the principal items, 
for such printing or binding so called for, after which requisitions shall be made” 
upon him therefor by the head of such department, the clerk of the Supreme Court, 
Chief Justice of the Court of Claims, or the Librarian of Congress; and the Public 
Printer shall place the cost thereof to the debit of such department in its annual 
appropriation for printing and binding. 
§213. * * * No printing shall be done for the executive departments in any 
fiscal year in excess of the amount of the appropriation, and none shall be done 
without a special requisition, signed by the chief of the department and filed 
with the Public Printer. 
Of the annual report of the head of the department without appendices there 
may be printed in any one fiscal year not to exceed five thousand copies, bound 
in pamphlet form; and of the reports of chiefs of bureaus without appendices 
there may be printed in any one fiscal year not to exceed two thousand five hun- 
dred copies, bound in pamphlet form. The Secretary of Agriculture may print 
such number of copies of the monthly crop report, and of other reports and 
_ bulletins containing not to exceed one hundred octavo pages, as he shall deem 
requisite ; and this provision shall apply to the maps, charts, bulletins, and minor 
reports of the Weather Bureau, which shall be printed in such numbers as the 
Secretary of Commerce may deem for the best interests of the Government. The 
Secretary of the Treasury may authorize the printing of the annual report of 
the Commandant of the Coast Guard, the Secretary of Commerce may authorize 
the printing of the notices to mariners, tide tables, coast pilots, bulletins, and other 
special publications of the Coast and Geodetic Survey and of the Coast Guard 
and the Secretary of the Navy may authorize the printing of the charts, maps, 
notices to mariners, tide tables, light lists, sailing directions, bulletins, and other 
special publications of the Hydrographic Office in such editions as the interests 
of the Government and of the public may require. 

Heads of executive departments shall direct whether reports made to them by 
bureau chiefs and chiefs of divisions shall be printed or not. 


Under the foregoing provisions of law all printing, binding, and 
blankbook work required by agencies of the Government must be done, 
with certain exceptions not pertinent here, at the Government Print- 
ing Office upon certificate that such work is necessary for the public 
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service. Upon the furnishing by the Public Printer of an estimate of 
the cost of such printing and binding, requisitions must be signed by 
the chief of the department and filed with the Public Printer. And 
it is the duty of the Public Printer to see that “the sheets or volumes 
are promptly delivered to the officer who is authorized to receive them.” 
Furthermore, the Public Printer is required to report to the Congress 
on the first day of each regular session “the quantity of work ordered 
and done, with a general classification thereof, for each department, 
and a detailed statement of each account with the departments or 
public officers.” 

Under the plan proposed by the Procurement Division, the printing 
and binding items involved would be furnished the Procurement Di- 
vision upon requisitions filed by the Division, with the Public Printer, 
instead of upon requisitions filed with the Public Printer by the heads 
of the Government agencies needing such items as required by sec- 
tions 117 and 213, Title 44, U. S.C. Apparently, the printing and 
binding work would be done without the certificate of necessity of the 
agency whose needs are to be supplied as required by section 117. 
Also, instead of delivering the printing and binding work to the proper 
officer of the agency requiring said -items, in accordance with the pro- 
visions of section 33, Title 44, U. S. C., the items would be delivered 
to the Procurement Division for further delivery to Government 
agencies as and when such agencies signified the need therefor to the 
Procurement Division. It is not apparent how the requirements of 
sections 34 and 35, Title 44, U. S. C., in respect of annual reports to the 
Congress by the Public Printer could be met under the proposed plan. 

While it well may be that certain advantages could be gained and 
economies effected by stocking standard forms and blankbooks in the 
regional warehouses of the Procurement Division for resale to the vari- 
ous agencies of the Government in the field, the Congress has pre- 
scribed a well defined procedure in the matter of procurement of print- 
ing and binding for such agencies, and any departure from such 
procedure—such as suggested by the Treasury—would appear to be a 
matter for consideration and action by the Congress. 

Accordingly, upon consideration of the matter in the light of the 
pertinent provisions of the United States Code, now specifically 
brought to attention, I have to advise that, under existing law, there 
is no authority for the stocking of standard forms and blankbooks in 
the warehouses of the Procurement Division for resale to the several 
departments, establishments, and agencies of the Government. 

To the extent that the statement made in the penultimate paragraph 
of the letter of July 28, 1948, swpra, is inconsistent with the conclusion 
reached herein, said statement is to be disregarded. 

A copy of this decision is being furnished today to the Secretary 
of the Treasury. ee. Bh jee oe 
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(B-40663 ) 


MONEY ALLOWANCE IN LIEU OF TRANSPORTATION IN KIND—NAVY 
ENLISTED MEN 


Where a Navy enlisted man traveling under orders is permitted to perform part of 
the travel at his own expense and is furnished commercial transportation in 
kind for the remaining portion, the money allowance in lieu of transportation 
in kind authorized by law (such as the Naval Appropriation Act, 1945) is pay- 
able only for the official distance over the direct route less the distance for 
which commercial transportation in kind actually was furnished, whether 
such transportation in kind was furnished over the direct route or over a 
circuitous route. Prior conflicting decisions no longer will be followed. 

Where, under orders containing no authority for travel at personal expense, a 
Navy enlisted man is furnished transportation facilities to the point to which 
directed to proceed, but he elects for his own purposes to travel at his own ex- 
pense without using the transportation furnished, no right accrues to the 
money allowance authorized by law to be paid to enlisted men who are per- 
mitted to travel at their own expense, in the absence of appropriate adminis- 
trative regulations or instructions authorizing such substitution of travel at 
personal expense for transportation furnished. 

A Navy enlisted man en route to a new station under orders does not, by reason 
of apprehension as a Sstraggler after the date specified in his orders for re- 
porting to his new station, forfeit his right to transportation at Government 
expense ; nor is he required to complete the ordered travel at his own expense. 
23 Comp. Gen. 951, amplified. 

A Navy enlisted man who was ordered to make a change of station under orders 
providing for payment of a money allowance in lieu of transportation in kind, 
and who, upon apprehension as a straggler after the date specified for report- 
ing to the new station, was furnished transportation to the new station from 
the place of apprehension—the cost of such transportation being checked 
against his pay—is entitled to the money allowance for the official distance 
from the old to the new station less the distance for which transportation 
was furnished, and to repayment of the amount checked against his pay. 


sat Comptroller General Yates to the Secretary of the Navy, July 8, 
1944: 


There has been considered your letter of March 6, 1944, forward- 
ing a letter of the Chief of Naval Personnel dated January 11, 1944, 
together with vouchers covering claims for travel allowance (money 
allowance in lieu of transportation) in the cases of Kenneth Lewis 
Parker, S2c, USN, and Lloyd Raymond Haukedahl, Cox., USN. You 
request a decision on questions stated in your letter as follows: 


(a) Whether or not, as a general rule, the principles set forth in the As- 
sistant Comptroller General’s decision of January 23, 1941, B-14279, which con- 
strued the amendatory Act of May 29, 1928 (45 Stat. 975), may be applied 
to travel performed under similar conditions under the language contained in 
the last proviso of the appropriation for “Pay, Subsistence, and Transportation 
of Naval Personnel” for the current fiscal year (Public Law 92-78th Congress, 
page 9)? 

(b) Whether, in the specific case of Parker, 3¢ per mile is payable from 
starting point to destination less the cost of transportation furnished and actually 
used, or whether the amount payable under this claim should be paid on the 
basis of 3¢ per mile for the distance actually traveled at claimant’s own expense? 

(c) Whether, in the specific case of Haukedahl, 3¢ per. mile is payable for 
the entire distance from starting point to destination since the cost of transporta- 
tion furnished claimant from Great Lakes, Illinois, to Miami, Florida, was sub- 
sequently checked against his accounts? 

(d) If it is held that the principles set forth in the Assistant Comptroller Gen- 
eral’s decision of January 23, 1941, B-14279, may not be applied to travel per- 
formed under the last proviso of the appropriation for “Pay, Subsistence, and 
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Transportation of Naval Personnel” for the current fiscal year, your further 
decision is requested as to the proper basis for settlement of the enclosed claims 
of Parker and Haukedahl? 

The Naval Appropriation Act, 1944, approved June 26, 1948, 57 
Stat. 197, 204, contains a proviso under the heading “Pay, Subsistence 
and Transportation, Navy,” as follows: 

* * * That funds appropriated under the heads of “Pay, subsistence, and 
transportation,” “General expenses, Marine Corps,” “Pay and allowances, Coast 
Guard,” in this Act shall be available for the payment of money allowances, in 
lieu of transportation by the shortest usually traveled route now authorized by 
law to be furnished in kind, at 3 cents per mile to enlisted men regardless of the 
mode of travel who, under regulations prescribed by the Secretary, travel at 
their own expense. 

A like provision is contained in the Naval Appropriation Act, 1945, 
Public Law 347, approved June 22, 1944, 58 Stat. 309. 

Paragraph 4, section 12, of the Pay Readjustment Act of 1942, 56 
Stat. 364, 365, reenacted a provision contained in the act of May 29, 
1928, 45 Stat. 975, authorizing payment to personnel of the armed 
forces of a money allowance at the rate of 3 cents per mile, in lieu 
of transportation authorized by law to be furnished in kind, for travel 
performed by “privately owned conveyance,” pursuant to regulations. 
The said provisos in the current naval appropriation acts extend the 
provision for payment of the money allowance of 3 cents a mile to 
cover travel by enlisted men at their own expense, “regardless of mode 
of travel,” under regulations prescribed by the Secretary of the Navy. 

In the decision of January 23, 1941, B-14279, cited in your letter, 
there was considered the matter of adjustments to be made where travel 
was performed under orders partly by privately owned automobile at 
the traveler’s own expense and partly by train on Government trans- 
portation requests. It was stated in that decision, in part: 

In any case where the travel by privately-owned automobile and common carrier 
is substantially on the direct route, the rule for application is the payment of three 
cents per mile for the official distance for which the automobile was used pursuant 
to authority, and not without it, and nothing more, transportation in such case 
being furnished for the balance of the distance by the direct route to the destina- 
tion indicated in the orders. * * * 

With respect to travel by circuitous routes and the application of 
prior decisions authorizing adjustments in such cases on the basis of 
deducting the cost of transportation furnished by the Government 
from the money allowance of 3 cents a mile for the official distance of 
the ordered travel, it was said: 


* * * Those decisions are for application only where travel is by a genuinely 


circuitous route and where such adjustment will reduce the amount payable to 
the man to less than three cents per mile for the use of his automobile for the 
distance involved. Note that in all cases of this character the method of travel 
when traveling by circuitous route is for the convenience of the man. Also, any 
travel by privately-owned automobile in such cases is for the convenience of the 
man, and where he uses that method of transportation and travels by circuitous 
route and subsequently, for his own convenience or from his personal necessities, 
procures transportation requests for the balance of the distance, in no case may 











20 DECISIONS OF THE COMPTROLLER GENERAL 


such a procedure result in a benefit to him greater than would have accrued to 
him had he performed the entire journey by privately-owned automobile. 

The principles so indicated would appear difficult of specific appli- 
cation to the facts of particular cases, especially where such cases are 
complicated by the furnishing of transportation in kind for parts 
of the distance over circuitous routes. Basically, the statutory and 
appropriation provisions involved authorize the payment of the money 
allowance in lieu of furnishing transportation in kind. It reasonably 
follows that the money allowance is payable only for that part of 
the official distance for which transportation in kind is not furnished 
and there appears to be no essential reason for a different rule where 
commercial transportation in kind is furnished for a part of the dis- 
tance over a circuitous route for the convenience of the traveler. That 
is to say, where commercial transportation in kind is furnished for a 
part of the distance, whether the travel be over the direct route or over 
a circuitous route, the money allowance, if otherwise authorized, would 
be payable only for the official distance over the direct route less the 
distance for which commercial transportation in kind actually was 
furnished. The circumstances that a traveler, for his own purposes, 
may be furnished transportation in kind for a part of his trip over 
an indirect route should not enlarge the money allowance payable to 
him for the balance of the travel over what it would have been had 
the transportation for the same distance been furnished him over the 
direct route. If the official distance of the ordered travel is 1,000 
miles and the traveler is furnished commercial transportation for 300 
miles, the money allowance would be payable for 700 miles, only, irre- 
spective of whether the 300 miles of transportation in kind actually 
furnished was over the direct route or over some circuitous route of 
the traveler’s choosing. To the extent that the prior decisions may 
be viewed as authorizing or requiring payment or adjustment on a 
different basis in such cases, they no longer will be regarded as con- 
trolling. Your first question is answered accordingly. 

With respect to your second question, relating to the “specific case 
of Parker,” it appears that orders of August 23, 1943, directed the 
enlisted man’s transfer from Boulder, Colorado, to the Receiving 
Ship, San Francisco, California. He was furnished transportation 
requests for transportation between those points over a circuitous 
route via Houston, Texas. Travel at his own expense was not author- 
ized by the orders nor subsequently approved. He used such trans- 
portation to Houston, Texas, and states he performed the remainder 
of the travel from Houston, Texas, to San Francisco, California, by 
hitchhiking. 

Alnav No. 134, dated July 1, 1943, is as follows: 


PARA ONE EFFECTIVE JULY ONE AND DURING FISCAL YEAR NINE- 
TEEN FORTY FOUR NAVAL APPROPRIATION ACT AUTHORIZES PAY- 
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MENT OF A MONEY ALLOWANCE OF THREE CENTS PER MILE EX- 
CLUSIVE OF SUBSISTENCE IN LIEU OF TRANSPORTATION IN KIND BY 
SHORTEST USUALLY TRAVELED ROUTE TO ENLISTED MEN TRAVEL- 
ING UNDER ORDERS REPEAT UNDER ORDERS OWN EXPENSE RE- 
GARDLESS OF MODE OF TRAVEL X SUBSISTENCE AT RATE OF SEV- 
ENTYFIVE CENTS PER MEAL BASED ON SHORTEST TRAIN SCHEDULE 
WILL BE ADVANCED AND ORDERS INDORSED ACCORDINGLY X THREE 
CENTS PER MILE. 

Article 2509-6 (b) (2) Navy Travel Instructions, April 1, 1942, 
covering travel by enlisted personnel by circuitous routes while on 
leave on change of station when the travel here involved was ordered, 
provided, in part: 

(b) Due to the various factors involved, specific instructions cannot be given 
as to when transportation requests will be issued and when the men will be 
advised to purchase transportation from their own funds, and submit a claim 
for the amount to which entitled. East of the Mississippi where there are few 
land-grant railroads the difference between the commercial fare and net fare 
is not great, so usually men are advised to purchase transportation from their 
own funds. But west of the Mississippi and for transcontinental travel, due to 
land-grant and other causes, there is considerable difference between the cost 
to the Navy and commercial fares, so transportation requests should be issued. 

(c) When a man is directed to purchase transportation from his own funds, 
he will be given a letter to this effect which letter he will attach to his claim. 

(d@) When transportation request is issued the Bureau of Naval Personnel will 
be requested in advance to advise the amount to be checked against the traveler. 

The law does not give an enlisted man an election as to the mode 
of travel he will utilize. The regulations in effect when the travel 
here in question was performed provided that “At the discretion of 
the commanding officer acting on the request of the man,” travel by 
private automobile might be authorized. See Article 2503-5 (a), 
U. S. Navy Travel Instructions, October 1, 1942. See, also, article 
2508-9 (a) and (c), October 1, 1942, giving officers authorized to order 
enlisted men from one point to another authority to direct that such 
men be furnished with transportation requests and providing that 
travel by privately owned vehicle would be specifically authorized in 
the orders directing the travel or that it might be approved after the 
travel had been completed. 

Where an enlisted man is furnished transportation facilities to the 
point to which he is directed to proceed by competent orders, there 
being no authority in the orders for him to travel at his own expense, 
and he elects for his own purposes not to use the transportation fur- 
nished, there appears to be no proper basis under the law and regula- 
tions to pay him a money allowance for the travel otherwise performed 
without prior authority or subsequent approval. That is, in the ab- 
sence of appropriate administrative regulations or instructions author- 
izing an enlisted man to substitute travel at his own expense for trans- 
portation in kind furnished him under his orders, a right to a money 
allowance may not be viewed as arising ipso facto, for travel so per- 
formed in apparent disregard of the orders and the facilities provided. 
Hence, it necessarily is concluded that Parker is not entitled to money 
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allowance for any part of the travel involved. Also, since he was 
furnished’ transportation over a circuitous route, any excess cost to 
the Government of the transportation used from Boulder, Colorado, 
to Houston, Texas, over what it would have cost the Government to 
have furnished transportation from Boulder to San Francisco over a 
direct route is properly for collection from him. 

In the case of Haukedahl, referred to in your third question, it 
appears that travel at his own expense, subject to payment of the 
money allowance of 3 cents a mile for the distance over the shortest 
usually traveled route between the old and new stations, was authorized 
in orders of August 16, 1943, directing his transfer from the Receiv- 
ing Ship, San Francisco, to the Submarine Chaser Training Center, 
Miami, Florida. Thirty days’ delay in reporting, to count as leave, 
was authorized, he being directed to report to his new station not 
later than 8 a- m., September 15, 1948. He was found at Chicago, 
Illinois, September 19, 1943, without any evidence on his person of 
an alleged extension of his leave and was turned over to the Naval 
Training Station, Great Lakes, Illinois, September 20, 1948, as a 
straggler from the Submarine Chaser Training Center, Miami. By 
orders of the Commanding Officer, Great Lakes Training Station, 
dated September 25, 1943, he was directed to proceed and report to 
the Commanding Officer, Submarine Chaser Training Center, Miami, 
for appropriate disciplinary action and return to duty. Transporta- 
tion at a cost of $28.95 and subsistence in the amount of $6 were fur- 
nished on such orders and those amounts were later checked against his 
account. 

An enlisted man absent without leave or absent over leave when 
his organization is transferred to a new station is entitled to trans- 
portation at Government expense to the new station. Decision of 
June 13, 1944, B-41251, 28 Comp. Gen. 951. Likewise, an enlisted man 
apprehended as a straggler en route to a new station under orders 
would not thereby forfeit his right to transportation at Government 
expense to the new station or be required to complete the ordered travel 
at his own expense. The enlisted man here involved was authorized 
to travel at his own expense from San Francisco to Miami and to be 
paid a money allowance of 3 cents a mile for the travel so performed ; 
but subsequently he actually was furnished transportation in kind 
from Great Lakes to Miami to complete the journey. Under the rule 
stated above, he is entitled to the money allowance for the official dis- 
tance from San Francisco to Miami less the distance for which trans- 
portation in kind actually was ‘furnished him from Great Lakes to 
Miami; and, as the Government was obligated to transport him to 
Miami on the ordered change of station, he is entitled to repayment of 
the amount checked against his pay for the transportation furnished 
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* him from Great Lakes to Miami, together with an appropriate adjust- 
ment for subsistence for the necessary travel time under his original 
orders. 

Your last question would appear to be answered in the foregoing 
discussion. 

The two vouchers with their supporting papers, transmitted with 
your letter, are returned herewith. 


(B-41492) 


RETIREMENT—COAST GUARD PERSONNEL—DOUBLE-TIME CREDIT 


The authority in section 3 of the act of January 28, 1915—relating to retirement 
of Coast Guard personnel—to count all “creditable service” in the Army, 
Navy or Marine Corps in computing length of service for any purpose does 
not include authority for enlisted, warrant, or commissioned personnel of the 
Coast Guard to count as double time toward retirement service for which 
double-time credit is authorized by 10 U. S. Code 956 and section 17 of the 
act of March 3, 1899, for retirement in the Army and Navy, respectively. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 13, 1944: 

There has been considered your letter of April 17, 1944, requesting 
decision whether service for which double time credit is authorized 
under section 956, Title 10, and section 482, Title 34, U. S. Code, may 
be counted as double time in computing length of service for retire- 
ment of a commissioned officer, warrant ‘officer, or enlisted man of 
the Coast Guard. Also, you request decision whether Lieutenant Com- 
mander Earle S. Fletcher, USCG, is entitled to count as double time, 
in computing length of service for retirement, enlisted service in the 
Army in the Philippine Islands under circumstances stated in your 
letter as follows: 

The service record of Lieutenant Commander Fletcher shows that he served in 
the Army in the Philippine Islands from December 3, 1911, to February 15, 1914, 
under an enlistment dated March 24, 1911, from which he was discharged on 
March 24, 1914; that he enlisted in the Coast Guard on May 9, 1921, and now holds 
a permanent status of chief warrant officer, serving as a commissioned officer 
under temporary appointment; that as of January 31, 1944, his total service 
aggregated 25 years, 1 month, 6 days, counting as straight time his prior Army 


enlisted service in the Philippine Islands; which amounts to 2 years, 2 months, 
13 days. 


Section 17 of the act of March 3, 1899, 30 Stat. 1008, provided that 
when an enlisted man or appointed petty officer has served as such 
thirty years in the United States Navy he should, by making applica- 
tion to the President, be placed on the retired list thereby created with 
the rank held by him at the date of retirement with 75 per centum 
of the pay and allowances of the rank or rating upon which he was 
retired, with a proviso as follows: 


* * * That if said enlisted man or appointed petty officer had active service 
in the Navy or in the Army or Marine Corps, either as volunteer or regular, during 
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the civil or Spanish-American war, such war service shall be computed as double 
time in computing the thirty years necessary to entitle him to be retired: And 
provided further, That applicants for retirement under this section shall, unless 
physically disqualified for service, be at least fifty years of age. 

The act of June 22, 1906, 34 Stat. 451, provides that in computing 
the necessary thirty years’ time for the retirement of petty officers and 
enlisted men of the Navy all service in the Army, Navy or Marine 
Corps should be credited. Thereafter, by the act.of March 2, 1907, 34 
Stat. 1217, 1218 (10 U.S. C. 947; 34 id. 481), it was provided: 

That when an enlisted man’shall have served thirty years either in the Army, 
Navy, or Marine Corps, or in all, he shall, upon making application to the Pres- 
ident, be placed upon the retired list, with seventy-five per centum of the pay 
and allowances he may then be in receipt of, and that said allowances shall be as 
follows: Nine dollars and fifty cents per month in lieu of rations and clothing and 
six dollars and twenty-five cents per month in lieu of quarters, fuel, and light: 
Provided, That in computing the necessary thirty years’ time all service in the 
Army, Navy, and Marine Corps shall be credited. 

Sec. 2. That all Acts and parts of Acts, so far as they conflict with the pro- 


visions of this Act, are hereby repealed. 

The provision for allowances was repealed by section 19 of the Pay 
Readjustment Act of 1942, 56 Stat. 369. 

By a proviso in section 3 of the act of June 4, 1920, 41 Stat. 834, 835, 
it was provided that, for purposes of computing longevity pay and 
retirement privileges of officers and enlisted men of the Navy, all 
creditable service in the Coast Guard and former Revenue-Cutter 
Service should be counted. The act of March 2, 1907, by its terms, is 
applicable only to enlisted men of the Army, Navy and Marine Corps 
and, standing alone, of course, is no authority for counting other than 
actual service in the services mentioned, in computing the necessary 
thirty years’ time for purposes of retirement thereunder. 

The provisions of law relating to the crediting of certain foreign 
service in the Army as double time, in computing length of service for 
retirement of soldiers, were contained in Army appropriation acts and 
are codified under section 956 of Title 10, U. S. Code, as follows: 

In computing length of service for retirement, credit shall be given soldiers 
for double the time of their actual service in China, Puerto Rico, Cuba, the 
Philippine Islands, the Island of Guam, Alaska, and Panama, but double credit 
shall not be given for service rendered subsequent to April 23, 1904, in Puerto 
Rico or the Territory of Hawaii, nor shall credit for double time for foreign 
service be given to those who enlisted after August 24, 1912: Provided, That 


nothing herein shall be so construed as to forfeit credit for double time accrued 
prior to August 24, 1912. 


The statutory provisions conferring a right upon enlisted men of 
the Army and Navy to count certain prescribed service as double time 
for purposes of retirement are exclusive and, presumably, are intended 
to operate only with respect to the particular service upon which such 
benefits were bestowed. Indeed, when provision was made by the act 
of June 30, 1941, 55 Stat. 394, for the retirement of enlisted men of the 
Regular Army for disability upon completion of twenty years or more 
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of military service, specific provision was required to count other than 
actual Army service. This is evidenced by section 5 of that act, 55 
Stat. 395, in which it was provided: 

All periods of service which are now counted under provisions of existing law 
in computing the time necessary to enable an enlisted man to retire upon comple- 
tion of thirty years of service shall be credited in the computation of the twenty 
years of service necessary to confer eligibility for retirement hereunder. 

The act of March 2, 1907, did not affect the specific double time 
provision with respect to the retirement after thirty years’ service of 
enlisted men of the Army, Navy and Marine Corps, but no provision 
of law has been found extending similar benefits to enlisted men of the 
Coast Guard entitled to retirement upon the completion of thirty 
years’ service under the provisions ‘of section 3 of the act of January 
28, 1915. Said section 3 (38 Stat. 801, 802) provides, in pertinent 
part, as follows: 

The provisions of sections three, four, five, six, seven, eight, and nine of the 
Act of April twelfth, nineteen hundred and two, in so far as they provide for 
the retirement of officers of the Revenue-Cutter Service, are hereby extended to 
include commissioned officers, warrant officers, and enlisted men of the Coast 
Guard. A commissioned officer, warrant officer, or enlisted man who has served 
thirty years, upon suitable application and as to commissioned officers upon 
approval by the Secretary of the Treasury, may be retired from active service 
and receive seventy-five per centum of the duty pay, salary and increase of his 
grade or rating: * * * Provided further, That in computing length of service 
for any purpose all creditable service in the Army, Navy, Marine Corps, Revenue- 
Cutter Service, and Life-Saving Service shall be included, counting part of a 
year as a whole year where stations were operated only part of a year * * *. 

Under the same act enlisted men of the Coast Guard became entitled 
to retirement privileges for disability without regard to length of serv- 
ice by virtue of extension to them of the benefits of retirement con- 
tained in the act of April 12, 1902, 32 Stat. 100, which was applicable 
to officers, only, of the former Revenue-Cutter Service. Also, for pur- 
poses of computing length of service, a fractional part of a year was 
counted as a whole year where stations of the Lighthouse Service were 
operated only part of a year. It seems clear, therefore, in view of 
these privileges which apply exclusively to the Coast Guard, that the 
Coast Guard is not contending that such personnel are assimilated for 
retirement purposes to the retirement provisions applicable to the 
Army and Navy, but is relying, for the purpose of counting the double 
time conferred upon enlisted members of the latter services, upon that 
provision of the act of January 28, 1915, supra, which provides: “That 
in computing length of service for any purpose all creditable service 
in the Army, Navy, Marine Corps * * * shall be included.” 
There cannot be ascribed to the language of said provision a meaning 
which legally justifies a conclusion that members of the Coast Guard 
thereby secure the benefit of double time specifically authorized in the 
case of enlisted men in the Army and Navy. The words “creditable 
service” in section 3 obviously are used as words of limitation and not 
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words of enlargement. There is nothing in the-laws relating to the 
Coast Guard suggesting that prior Army or Navy service shall be 
counted as double time on the same basis as though retirement was 
in the Army or Navy, and the use of the term “creditable service” 
does not supply this omission. Had such a purpose been intended, it 
is reasonable to suppose that a provision somewhat akin to the language 
contained in section 5 of the act of June 30, 1941, would have been 
incorporated in the statute. The use of the qualifying adjective “cred- 
itable” presumably was used to insure that only service of a creditable 
nature in the services mentioned should be included in the computation 
and that all other service, such as periods of unauthorized absence, 
confinement, service under a fraudulent enlistment resulting in dis- 
honorable discharge, etc., should be excluded. At any rate, during 
the more than twenty-nine years that the act of January 28, 1915, has 
been in operation, it has not heretofore been suggested, or at least not 
urged before the accounting offices that such Army or Navy service 
should be counted as double time for retirement purposes of Coast - 
Guard personnel. Consequently, this office would not be justified in 
authorizing credit of retirement pay where the counting of double 
time is necessary in order to make up the required thirty years’ time 
for the retirement of enlisted, warrant or commissioned personnel of 
the United States Coast Guard. 

In the specific case presented, in view of the conclusions hereinbefore 
reached it must be concluded that Commander Fletcher is not entitled 
to count as double time toward retirement enlisted service in the Army 
in the Philippines during the period involved. 


(B-43081) 
LEAVES OF ABSENCE—ANNUAL—INDEFINITE EMPLOYEES 


The 2 days’ monthly leave credit authorized by section 2.1 (c) of the Annual 
Leave Regulations for indefinite employees may be administratively allowed 
at the end of each month of service, including the first month, in which it 
is earned; however, there is no administrative authority to grant indefinite 
employees such leave credit at the beginning of or during the service month 
in which the leave is earned, other than at the end thereof. 


Acting Comptroller General Yates to P. H. Harley, Department of Agriculture, 
July 13, 1944: 


Reference is made to your letter of June 22, 1944 (file A, DIS- 
BURSEMENT—R3, General Accounting Office), as follows: 


There is transmitted herewith for your consideration bureau voucher No, 5-948 
in favor of William E. Williams, a fire control guard on the Coronado National 
Forest, covering salary for May 15 and May 16, 1944 in the amount of $13.52. 

The payee, William E. Williams, entered on duty as an indefinite employee 
on April 17, 1944. He applied for, and was granted annual leave for the period 
from May 15 to May 18, inclusive. However, since it seems clear under the new 
Leave Regulations, effective January 1, 1944, that he has not earned leave for 
May 17 and May 18, payment for these two days has been administratively dis- 
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allowed. The question for consideration is whether Mr. Williams is entitled 
to pay for annual leave on May 15 and May 16. 

In decision B-40518 dated March 16, 1944, it is stated that a period of leave 
without pay breaks a month of service so as to preclude the crediting of annual 
and sick leave to temporary and indefinite employees who are absent on leave 
without pay for a portion of a month. However, in this case it was the intention 
of the administrative officer to grant the last two days of the first month of service 
as annual leave as distinguished from leave without pay. Another point for 
consideration in this case is that the absence is not to be regarded as terminal 
leave inasmuch as it was understood at the time the leave was taken that the 
employee would return to duty on May 19 following the four days’ absence. 

In accordance with provision contained in the act of December 29, 1941 (55 
Stat. 875) it is respectfully requested that I be advised as to whether or not 
the enclosed voucher may properly be certified for payment. 

Section 2.1 (b) and (c) of the new leave regulations, Executive 
Order 9414, dated January 13, 1944, provides as follows: 

(b) Temporary employees shall be credited with leave of 2% days for each 
month of service. After the first month of service such leave may be credited 
at the beginning of the month in which it accrues. 

(c) Indefinite employees shall be credited with leave of two days for each 


month of service plus an additional 4% day when the service aggregates three 
months. 


There is for noting that the regulation applicable to indefinite em- 
ployees is silent as to the time of the month when the two days’ leave 
may be credited to the employee either during the first or subsequent 
months of service. In the absence of any provision in the regulation 
to the contrary, it is within administrative discretion to allow the two 
days’ leave at the end of each month of service, including the first 
month of service of indefinite employees. Cf. 23 Comp. Gen. 732, and 
question and answer 3, decision of May 4, 1944, B-41511, 28 Comp. 
Gen. 841. However, in view of the nature of the employment and in 
the light of the distinction made in the regulations between temporary 
and indefinite employees, there is no administrative authority to grant 
indefinite employees the two days’ leave credit at the beginning or 
during the service month in which the leave is earned other than 
at the end thereof. On that basis it was proper to deny leave for 
May 17 and 18, 1944, the beginning of the second month of service 
of the employee whose case has been presented. However, as May 
15 and 16, 1944 ended the first month of service of the employee, the 
granting of leave for those two days was not improper. 

Accordingly, the submitted voucher, if otherwise correct and proper, 
may be certified for payment. 

The voucher is returned herewith. 


(B-43144) 
LEAVES OF ABSENCE—SEPARATION FROM SERVICE 


Under the Annual and Sick Leave Regulations, an employee who is required by 
reason of ill health to leave active service and resign, which action properly 
is supported by a doctor's certificate, may be granted all of his accumulated 
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and current accrued sick and annual leave as a continuous period, without a 
return to duty, upon the basis of an application therefor filed along with 
tender of resignation prior to the expiration of the leave, and the date of 
resignation may be fixed so as to grant such sick and annual leave. 23 Comp. 
Gen. 638, amplified. 

Under the Annual and Sick Leave Regulations the granting of sick leave upon 
termination of service is an administrative matter not subject to review or 
revision by this office, but, as to annual leave, an employee is entitled thereto 
as a matter of right (section 2.4 of the regulations), and it may not be denied 
administratively. 

In the case of an employee who is to be separated from the service where only 

annual leave is applied for, or if sick leave is applied for and denied, and the 

termination date once is fixed to be effective at the termination of the annual 
leave, section 4.2 (b) of the Annual and Sick Leave Regulations prohibits 
the extension of such fixed date of separation by the granting of sick leave. 


Acting Comptroller General Yates to the Recorder of Deeds, District of 
Columbia, July 17, 1944: 


I have your letter of July 5, 1944, as follows: 


On June 5, 1944, a permanent employee of this office left the office during regu- 
lar working hours on account of illness. 

On June 6, 1944 there was received in this office a certificate dated June 5, 
1944 from a physician informing us that he had advised our employee to take a 
rest period of at least six wetks. 

On June 26, 1944, this employee sent in a written resignation, basing her 
resignation on bad health, which reason was certified to by her physician in 
certificate bearing same date. 

At the time the employee left our office on June 5, she had to her credit 720 
hours of annual leave and 720 hours of sick leave. She now contends she is 
entitled to her sick leave before entering on annual leave, which, if proper, 
would entitle her to remain in a pay status until noon, January 18, 1945. 

We have been unable to find any precedent cases, and are therefore submitting 
to you for an opinion the question of the effective date of employee’s resignation. 

Copies of the resignation and doctor's certificate are attached hereto. 


Mrs. LaRue’s letter of resignation, dated June 26, 1944, a copy of 
which was forwarded with your letter, reads, in pertinent part, as 
follows: 

It is with regret that I must submit my resignation to become effective at the 
expiration of whatever leave to which I may be entitled. 

My physician has advised me that I shall be ill for an indefinite period. 

The certificates dated June 5 and June 26, 1944, from Dr. Grant 
Lucas appear to corroborate the statement of the employee that she 
is resigning because of ill health, and, also, would appear to be suffi- 
cient-to support application for her accumulated and current accrued 
sick leave. 

In decision of February 29, 1944, 23 Comp. Gen. 638, question and 
answer 4 were stated as follows: 


Question 


4. Section 4.2 (b) provides: 

“Annual leave shall not accrue to an employee while on terminal leave, whether 
by separation, furlough, or resignation. In such cases the accrual of leave shall 
cease at the close of the last day on which he was present for duty, and the 
final date of separation shall not be extended by the granting of sick or court 
leave.” 

Section 3.3 provides : 

“Sick leave shall be granted’ to employees when they are incapacitated for 
the performance of their duties by sickness, injury, or pregancy and confine- 
ment, etc.” 


| 
| 
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Under Section 4.2 (b) there arises the following questions: (a) Where an 
employee absents himself from duty on sick leave and uses all of his accrued 
sick and annual leave and then tenders his resignation or (b) where an employee 
is granted annual leave and while on annual leave requests the substitution of 
sick for annual leave and at the expiration of both his sick and annual leave 
he tenders his resignation. In either cases (a) or (b) does this section contem- 
plate an actual return to duty before sick leave may be granted? If the answer 


is in the negative would the employee accrue leave while on leave in the cases 
cited? 


Answer 


In addition to the regulations quoted in your letter section 3.6 of the regula- 
tions is for consideration in answering question 4 (b), said regulation providing 
as follows: 

“When sickness occurs within a period of annual leave and lasts in excess of 
5 work days, the period of illness may be charged as sick leave and the charge 
against annual leave reduced accordingly. Application for such substitution 
of sick leave for annual leave shall be made within two days after return to 
duty and shall be supported by a medical certificate.” 

There is no prohibition in the new regulations to the granting of annual and 
sick leave as a continuous period of absence without a return to duty, either 
at the termination of service or otherwise. However, a substitution of sick leave 
for annual leave under the conditions stated in section 3.6 of the regulations, 
above quoted, clearly contemplates a return to duty and a filing of a medical 
certificate in support thereof particularly when considered in the light of the 
last part of section 4.2 (b) of the regulations. Accordingly, such substitution 
should not be approved unless and until there is a return to duty and the em- 
ployee has filed the required medical certificate. Hence, question 4 (a) is 
answered in the negative, and question 4 (b) in the affirmative. The question 
with respect to whether the employee would accrue leave while on leave in the 
cited cases, is answered in the negative. An employee does not in any case earn 
leave on leave granted over a period immediately preceding separation from the 
service; and if leave on leave has been granted erroneously because of the 
fact that the administrative office had no advance information that the employee 
intended to resign at the termination of his leave, a charge properly is for assert- 
ing against the employee for the overdrawn leave representing the amount of 
compensation which actually was paid for the period of leave on leave. See 
the answer to question 7, infra. ; 


The only difference between the facts considered in the case upon 
which question and answer 4(a) in the decision, supra, were based and 
the facts disclosed in the instant case, is that in the former the resig- 
nation was not tendered until after the sick and annual leave over a 
continuous period had expired, whereas in the instant case the resig- 
nation has been tendered in advance thereof. However, that distinc- 
tion is legally immaterial. No advantage should be given to an em- 
ployee who delays tendering his resignation until after the sick and 
annual leave has expired over an employee who tenders his resignation 
at the beginning of the sick and annual leave to take effect at the ex- 
piration thereof. That is, if an employee is required by reason of ill 
health to leave active service and resign, which action properly is sup- 
ported by a doctor’s certificate, the employee may be granted all of 
his accumulated and current accrued sick and annual leave as a con- 
tinuous period upon the basis of an application therefor filed at the 
same time the resignation is tendered, without a return to duty, and 
the date of resignation may be fixed so as to grant such sick and annual 
leave. Cf. 22 Comp. Gen. 533. Of course, leave does not now accrue 
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during either the terminal sick or annual leave. However, the differ- 
ence between terminal sick and annual leave is that sick leave is not a 
matter of right whereas terminal annual leave now is a matter of 
right (section 2.4 of the new leave regulations). In other words, the 
granting of sick leave upon termination of service is an administrative 
matter not subject to review or revision by this office, but terminal 
annual leave may not be denied administratively. In any case of an 
employee who is to be separated where only annual leave is applied 
for, or if sick leave is applied for and denied, and the termination date 
once is fixed to be effective at the termination of the annual leave, that 
date of separation may not be extended by the granting of sick leave. 
See section 4.2(b) of the new leave regulations. 

In the case presented, the terms of the resignation may be regarded 
also as constituting an application for all accumulated and current 
accrued sick and annual leave, and on the basis of the above-stated 
rules, it is within your administrative discretion to fix the termination 
date of the employee’s service at the expiration thereof. 


(B-41486) 


WAR OVERTIME PAY ACT OF 1943—OVERTIME IN ADDITION TO 
REGULAR WORKWEEK 


Since section 2 of the War Overtime Pay Act of 1943 limits the administrative 
authority to grant compensatory time off in lieu of paying overtime com- 
pensation to “work in excess of forty-eight hours in any administrative work- 
week,” there is no authority to grant compensatory time off for work per- 
formed between 44 and 48 hours per week where the administrative work- 
week is 44 hours per week, so that overtime compensation must be paid for 
such work in excess of the administrative workweek. 

In any pay period in which an employee works sufficient overtime (either during 
the regular administrative workweek or in addition thereto) to entitle him 
to overtime compensation, computed in accordance with section 2 of the 
War Overtime Pay Act of 1943, at a per annum rate not less than the $300 
rate specified by section 3 (b) of the act as the minimum rate of additional 
wartime compensation payable to employees entitled to its benefits, the $300 
guarantee is satisfied and the employee becomes entitled only to the overtime 
compensation; also, if sufficient overtime is worked to satisfy a portion 
of the guarantee, there must be a proportionate reduction in the guarantee. 

Per annum employees who are required to work in excess of an administratively 
established 44-hour workweek should be paid overtime compensation under 
section 2 of the War Overtime Pay Act of 1943 for all of such excess work 
on an actual-time basis rather than on a prorated basis, subject to adjust- 
— on the basis of the $300 per annum rate guaranteed by section 3 (b) of 

e act. 


Acting Comptroller General Yates to the Director of Censorship, July 18, 1944: 
I have your letter of June 24, 1944, as follows: 


This is to supplement my letter of April 14, 1944, indicating that the adminis- 
trative workweek at our San Juan, Balboa, and Honolulu stations was estab- 
lished at 44 hours effective July 1, 1943, with provision for work in excess of 44 
hours per week when necessary: The order establishing the shorter workweek 
provided that work performed between 44 and 48 hours per week would be com- 
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pensated for, either by overtime pay or compensatory time off, as determined 
by the station head, and that work performed in excess of 48 hours would be 
compensated for by compensatory time off. Enclosed with my letter of April 14 
was a Table of Rates (devised for use in computing additional compensation for 
regular full-time per annum employees for overtime worked in excess of 44 hours 
per week) which had been forwarded to this office by our San Juan Postal 
Station. Advice was requested in my previous letter as to whether or not the 
method used to arrive at the computations shown on the Table of Rates was 
correct, 

Your reply dated May 1, 1944, B-41486, stated: “An examination of the Table 
discloses that the indicated overtime had been computed upon the basis of 4 
hours per week, said 4 hours representing the time worked in excess of 40 hours 
per week, subject to the requirement of the War Overtime Pay Act of 1943, ap- 
proved May 7, 1943, Public Law 49, that the amount of the additional compensa- 
tion be at the rate of not less than $300 per annum. While the rates shown on the 
table have not been verified, the method employed appears to be correct.” 

Additional information, together with a request for further clarification of 
this matter is presented below, since recent developments indicate that there 
are three possible methods of computing payment for additional overtime worked 
in excess of 44 hours per week. 

In connection with the above mentioned Table of Rates it will be observed that, 
since the administrative workweek has been established at 44 hours per week, 
employees in grades having a basic compensation (including the 25 per cent 
differential for foreign service) of $2770 or less, do not earn overtime in an 
amount sufficient to reach the $300 minimum presrribed by Public Law 49. For 
payment of time worked in excess of 44 hours p2r week, the San Juan Postal 
Station appears to have prepared that portion of the subject Table of Rates titled 
“Balance to be paid for overtime at 4 hours per week in excess of 44 hours” on 
the premise that the difference between the amount of overtime payable for a 
48-hour workweek, less the minimum payment required by Public Law 49 for a 
44-hour workweek, is the difference to be paid for work between the 44 and 48-hour 
workweek. As an example, a grade CAF-4 employee with an annual salary 
(including the 25 per cent differential for foreign service) of $2250 on the basis 
of a 48-hour workweek would be entitled to $20.31 overtime pay. On a 44-hour 
workweek, however, such employee would earn $10.15 but. would be paid, in 
addition to that amount, a gratuity of $2.35 to reach the minimum payment of 
$12.50, and for time worked in excess of 44 hours would be paid at the rate of 
9112 per hour computed by dividing the difference between thé $20.31 overtime 
earned on the basis of a 48-hour workweek and the minimum payment of $12.50, 
or $7.81, by 15 (the number of days in the pay period) thus determining the amount 
of overtime per day to be $0.52, or $7.28 for 14 days or 2 weeks, but payable on 
the basis of 4 hours per week, or $3.64 per week divided by 4 hours, therefore 
making the payment per hour $0.91. 

In accordance with the method of computation set forth on the above mentioned 
Table of Rates, a grade CAF—4 employee who worked a 46-hour week and a 47-hour 
week in the same pay period (assuming the 15th day to be in a 44-hour work- 
week) would be paid as follows: 


I alii el ca aah acai asda cae den nemiinened $93. 75 
Plus minimum overtime compensation___.______--_--__--- 12. 50 
106. 25 

5 hours X.9112 (rate per hour) ___-----_---- a I ae 4. 56 
NE IN ool in Sect dite tesa ciemeeeoneaie $110. 81 


However, if the formula set forth in Supplement 16 to General Accounting Office 
General Regulations No. 54, dated October 30, 1943, is followed, a grade CAF—4 
employee, with an annual salary of $2250 (including the 25 per cent differential 
for foreign service) who worked a 46-hour and a 47-hour week during the same 
pay period (with the 15th day assumed to be in a 44-hour workweek) would be 
paid as follows: 


Hours worked—8 X days worked—360=2880 


Per annum salary—$2250--yearly hours worked—2880=rate per hour 
.781250+ % rate per hour .3890625 
Time and one-half time=$1.171875 





DECISIONS OF THE COMPTROLLER GENERAL 





47-Hour Week 


Annual overtime—7 hours X52 weeks=364 hours 

364 hours X$1.171875=$426.56 

$426.56+24=$17.77 overtime per pay period 
$17.77+15=$1.18 (466) overtime per day 

$1.18 (466) x 7=$8.29 (626) =$8.29 overtime for one week. 


46-Hour Week 


Annual overtime—6 hours X52 weeks=312 hours 

312 hours X $1.171875=$365.62 

$365.62+24=$15.23 overtime per pay period. 
$15.23+-15=$1.01 (533) overtime per day 

$1.01 (5383) X7=$7.10 (733) =$7.10 overtime for one week 


44-Hour Week 


Annual overtime—4 hours X52 weeks=208 hours 

208 hours X$1.171875=$243.75 

$243.75+-24=$10.15 (625) overtime per pay period 
$10.15 (625)+15=$0.67 (708 ) =$0.67 overtime per day 


Annual salary $2250+-24 pay periods=$93.75 per pay period 


I a aca inten ecengpalaninehicsseiircnammanio $ 93.75 
Overtime=1 day —44-hour week=~ ~~. ...--._..._--__--__-- .67 
S ener WIR geen nwn ce 7.10 
7 Giye—e, er Weok= ...................... +... 8.29 

a lpn bccn dphlicnddieotii 16.06 

a ahaa -109.81 


It appears, however, that both of the above mentioned methods of computation 
may be incorrect in view of your holding in 22 Comp. Gen. 778 to the Secretary 
of Agriculture that ‘““‘While—the regulations and the law authorizes payment of 
increased compensation pursuant to an overtime formula, also, for employment 
beyond the officially established workweek when ordered or approved by the 
proper administrative officer, the prorating on an annual basis of such additional 
increase in compensation would be impracticable and is not authorized or re- 
quired. Accordingly, this office is in agreement with the view expressed in the 
last sentence of the third paragraph of your letter ‘that excess overtime which 
may be required from time to time should be paid on an actual basis, i. e., one and 
one-half times the basic hourly rate calculated as required by the act and order, 
for such excess overtime hours’.” 

Under that method of computation, i. e., on the basis of straight time and one- 
half for hours worked in excess of the administrative workweek, a grade CAF—4 
employee with an annual salary (including the 25 per cent differential for foreign 
service) of $2250 who worked a 46-hour week and a 47-hour week in the same 


pay period (with the 15th day assumed to be in a 44-hour week) would be as 
follows: 7 


a a ll ts clnen esis aniline $ 93.75 
Plus minimum overtime compensation____----_--____________ 12.50 
$106.25 
5 hours X $1.17187 (time and half-time) (5.859) _.----___--_-- 5.86 
$112.11 


In view of the foregoing, your advice is requested as to the following: 


1. Should the method of computation used by the San Juan Postal Station as 
set forth on the above-mentioned Table of Rates be used to compute the amount 
of overtime payable for work performed in excess of the administrative work- 
week of 44 hours per week? 

2. Should the formula set forth in Supplement 16 to General Accounting 
Office General Regulations No. 54 be used to compute the amount of overtime pay- 


able for the work performed in excess of the administrative workweek of 44 hours 
per week? 
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8. Should straight time and one-half be paid for overtime performed in excess 
of the administrative workweek of 44 hours per week? 

4. If either the method referred to in paragraphs numbered one or three above 
be determined as the proper method, should the compensation of an employee who 
has earned additional compensation for work in excess of the 44-hour work- 
week be reduced by the amount of the gratuity paid to reach the minimum over- 
time payment required by law when such employee has been paid such gratuity? 

5. If none of the methods set forth in paragraphs numbered one, two, and three 
for computing overtime for work performed in excess of the 44-hour workweek 
are correct, what method of computation should be used? 

In connection with question number 4, it should be noted that if your answer 
is in the affirmative, the sum of $2.35 should be deducted from the amounts com- 
puted under the first and last methods of computation cited above. It should 
also be noted that, on a pay period basis, employees earning less than $1585 per 
annum working less than a 48-hour week, require a gratuity to reach the minimum 
overtime payment; employees earning less than $1860 per annum, working less 
than a 47-hour week, require a gratuity to reach the minimum; employees earning 
less than $2220 per annum, working less than a 46-hour week, require a gratuity 
to reach the minimum; and employees earning less than $2770 per annum, work- 
ing less than a 45-hour week, require a gratuity to reach the minimum. 


Sections 2 and 3 (b) of the War Overtime Pay Act of 1943, approved 
May 7, 1943, 57 Stat. 76 (Public Law 49), provide as follows: 


Sec. 2. Officers and employees to whom this Act applies and who are not entitled 
to additional compensation under section 3 shall be paid overtime compensation 
computed on the same basis as the overtime compensation which was authorized 
to be paid under Public Law Numbered 821, Seventy-seventh Congress: Provided, 
That such overtime compensation shall be paid only on the portion of an officer’s 
or employee’s basic rate of compensation not in excess of $2,900 per annum: 
Provided further, That such overtime compensation shall be paid on such portion 
of an officer’s or employee’s basic rate of compensation notwithstanding the fact 
that such payment will cause his aggregate compensation to exceed a rate of 
$5,000 per annum: And provided further, That in lieu of overtime compensation 
for work in excess of forty-eight hours in any administrative workweek, the heads 
of departments, establishments, and agencies may in their discretion grant per 
annum employees compensatory time off from duty. 

Sza.8(a) * * © 

(b) Any officer or employee to whom this Act applies and who is entitled to 
no additional compensation under subsection (a) or subsection (c) for a pay 
period, shall be paid for such pay period, in lieu of overtime compensation under 
section 2, additional compensation at the rate of $300 per annum, unless his over- 
time compensation under section 2 for such pay period is at least equal to such 
additional compensation. 


Referring to the statement in the first paragraph of your letter “that 
work performed between 44 and 48 hours per week would be com- 
pensated for, either by overtime pay or compensatory time off, as de- 
termined by the station head,” your attention is invited to the third 
proviso in section 2 of the statute, supra, which limits administrative 
discretion to grant compensatory time off in lieu of paying overtime 
compensation “for work in excess of forty-eight hours in any adminis- 
trative workweek.” Hence, overtime compensation must be paid 
for all work performed between 44 and 48 hours per week. 

All overtime compensation for employees coming within the pur- 
view of the quoted statute is required to be computed in accordance 
with section 2 of the statute, whether it be regular, prorated overtime 
compensation on a 44-hour workweek basis, as in this instance, or 
overtime in excess of the regularly established workweek of 44 hours 
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which is for computing on an actual time basis. Section 3 (b) of the 
statute merely serves as a guarantee that an employee will not receive 
less additional wartime compensation in lieu of overtime compensa- 
tion under section 2 of the statute than at the rate of $300 per annum, 
whether the overtime compensation in lieu of which the guarantee is 
paid is prorated on the basis of a regularly established workweek or is 
paid on an actual time basis for overtime performed in excess of the 
regularly established workweek. Accordingly, in any pay period in 
which an employee works sufficient overtime to entitled him to over- 
time compensation at a rate of not less than $300 per annum, the guar- 
antee is satisfied and the employee becomes entitled only to the over- 
time compensation. Likewise, if sufficient overtime is worked to sat- 
isfy a portion of the guarantee there must be a proportionate reduction 
in the guarantee of $300 per annum. 

In view of the above ahd pursuant to the rules stated in 22 Comp. 
Gen. 778, cited in your letter, the third formula stated in your letter 
would be the correct one for using, subject, of course, to an adjust- 
ment along the line stated in the concluding paragraph of your letter 
and in consonance with the principle stated in the last two sentences 
of the preceding paragraph. 

Question 1 is answered in the negative. 

Referring to question 2, supplement No. 16 of regulation No. 54 of 
this office related to employees working a 48-hour week and has been 
superseded by supplement No. 17 of regulation No. 54, dated October 
30, 1943, 23 Comp. Gen. 995. Hence, question 2 is answered in the 
negative. 

Questions 3 and 4 are answered in the affirmative, making it unnec- 
essary to answer question 5. 


(B-43116) 


TRANSPORTATION—HOUSEHOLD EFFECTS—SHIPMENT TO POINT 
OTHER THAN NEW STATION 


While the Executive regulations regarding the transportation of household effects 
of civilian employees under the act of October 10, 1940, have been interpreted 
in decisions of this office as authorizing shipment of a transferred employee's 
household effects to an intermediate point between the old and new official 
station where the employee actually established his home at such intermedi- 
ate point solely because of present war conditions (23 Comp. Gen. 886; id. 
970), any further relaxation of the regulations with respect to shipments 
to points other than new stations should be by amendment to the regula- 
tions—a matter not for the consideration of this office. 

Where the point at which a transferred employee established his home, due to 
the existence’ of a critical housing shortage, was located beyond his new 
official station—not within commuting distance thereof—greatly varying 
from a geographical line between his old and new stations, such point may 
not be regarded as an intermediate point between the old and new stations 
to which shipment of the employee’s household effects can be made at Gov- 
ernment expense, not to exceed the cost to the new station, under the rules 
applied in 23 Comp. Gen. 886 and id. 970. 
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Acting Comptroller General Yates to Guy*>W. Lane, War Production Board, 
July 18, 1944: 


Reference is made to your letter of July 3, 1944, as follows: 


There has been presented to me for certification and payment bureau voucher 
No. 47189, for $78.88, in favor of Joseph R. Shannon, covering reclaim of expenses 
incident to the transportation of household effects from Washington, D. C., 
to Houston, Texas. The amount represents transportation charges of $76.58, plus 

2.30 tax, which was collected from salary due the employee on D. O. vouchers 
11417313 and 11-434907, paid May 1944 in the accounts of G. F. Allen, symbol 
111-8750. Payment in the amount of $76.58 was made to the Missouri-Kansas- 
Texas R. R. on D. O. voucher 11-449807, June 1944, same accounts. 

Expenses incident to a transfer of official station from Washington, D. C., to 
Dallas, Texas, were properly authorized. However, requisition No. 515710, dated 
November 8, 1943, requested transportation of the employee's household effects to 
Houston, Texas stating that “Mr. Shannon will bear the difference in cost of 
moving his household effects from Washington, D. C., to Houston, Texas, and 
Washington, D. C., to Dallas, Texas.” 

The employee contends that he was unable to obtain even the offer of a satis- 
factory dwelling in Dallas due [to] the existence of a critical housing shortage. 
Therefore he elected to establish his home at Houston where he had an unoccu- 
pied residence. 

Administrative action in collecting the cost of the expenses incurred, plus 
tax, from the employee was pursuant to the ruling that there is no authority 
under law authorizing payment of expenses to any point other than the new 
station of the employee. 22 Comp. Gen. 478. 

However, in B-41674, dated May 24, 1944, referring to the above decision, it 
was stated in part: L 

“While it is true, as indicated in the decision supra, that the laws and regula- 
tions thereunder do not specifically authorize the shipment of household goods to 
any point other than the new station of the employee, there appears no sound 
reason why an employee who, incident to an authorized change of station, estab- 
lishes his home at an intermediate point between the old and the new stations, 
may not have his household effects shipped to such home at Government expense— 
the cost to the Government being less than the cost would have been had the 
shipment been to his new station.” 

Although it is contemplated that the employee’s home be located at some point 
more or less accessible to him, it is generally recognized that the present emer- 
gency conditions present difficulties not ordinarily encountered. It would appear 
that the important consideration is whether the employee actually established 
his home at the point to which he shipped his household effects pursuant to an 
authorized transfer of official station in the interests of the Government. In 
view of the employee's explanation, even though shipment was not made to an 
intermediate point at less cost to the Government, it is proposed to allow the cost 
of such shipment at Government expense in accordance with that portion of 
Section 11, Executive Order No, 9122, dated April 6, 1942, which states as follows: 

“Provided, That the cost to the Government shall not exceed the cost of ship- 
ment in one lot by the most economical route from the last official station to the 
new.” 

Your decision is requested as to whether the voucher may be certified for pay- 
ment, in the ammount found due pursuant to the above quoted portion of Executive 
Order No. 9122. 


In the decision of November 17, 1942, 22 Comp. Gen. 478, 483, to 
which you refer, it was held: 


* * while Section 11 of the Regulations (Executive Order No. 9122), 
authorizes transportation of household goods from a point other than the last 
official station of an employee, provided the cost does not exceed the amount it 
would have cost to transport the household goods from the last official station to 
the new, there is no authority under the regulations or the law or the President’s 
allocation letters, authorizing reimbursement to any point other than the new 
station of the employee. * * * 


See, also, the decision of the Court of Claims, No. 45824, dated 
December 6, 1943 [Lobingier v. United States, 100 C. Cls. 448], in the 
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same case, wherein the court agreed with the position taken by this 
office. 

In decision of June 22, 1944, B-42735, 28 Comp. Gen. 970, it was 
stated : 

As stated in 22 Comp. Gen. 478, at page 483, the regulations issued by the Presi- 
dent in Executive Orders 8588 and 9122 do not specifically authorize the shipment 
of household effects to other than the new station of the employee, or to an 
adjacent point from which the employee commutes to the new station. Also, the 
purpose of the act of October 10, 1940, 54 Stat. 1105, and the regulations there- 
under, is to enable the employee to establish a home and have his household 
effects at some point accessible to his new duty station and should not be con- 
strued to encourage the separation of the employee from his home and family 
which is the hardship to which the act and regulations primarily are addressed. 
Conseqyently, shipment of an employee’s household effects at Government ex- 
pense, upon transfer of his official station, to a point other than the new station 
(or a point adjacent thereto to which the employee Avill commute), should be 
permitted only when the conditions of the war emergency make it impracticable 
for the family to accompany the employee to his new station, in which event the 
household effects may be shipped to some intermediate point which need not 
necesSarily be on the geographic line between the old and new station, but may 
be on or near the transportation route generally utilized between the old and 
new stations and to which the goods may be shipped at a lesser cost to the 
Government than had they been transported to the new station. 


In the decision of May 24, 1944, B-41674, 23 Comp. Gen. 886, to which 
you refer, and in the above-quoted decision of June 22, 1944, this office 
has interpreted the controlling regulation as authorizing shipment 
to an intermediate point between the old and new official station where 
the facts show that the employee actually established his home at such 
intermediate point solely because of the present war conditions. But 
while this office is not unmindful of the conditions presented in the 
instant case and has given careful consideration to the argument ad- 
vanced in the penultimate paragraph of your letter, I can find no 
justification for construing the regulations of the President as broad 
enough to cover a situation such as here presented. Any further 
relaxation of the regulation to authorize shipment to a point other 
than the new official station of an employee should be by an amendment 
to the regulations of the President—a matter not for the consideration 
of this office. 

As the household goods in the instant case were shipped from 
Washington, D. C., to Houston, Texas, rather than to Dallas, Texas, 
the new official station of the employee, and as Houston—located over 
300 miles south of Dallas, greatly varying from a geographical line 
between Washington and Dallas—may not, by any reasonable appli- 
cation of the term, be regarded as an intermediate point between 
Washington and Dallas within the meaning of the recent decisions, 
supra, the submitted voucher may not be certified for payment. 

The voucher and supporting papers are returned herewith. 
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(B-41649) 


SUBSISTENCE—PER DIEMS—ARMY ENLISTED MEN—TEMPORARY 
DUTY AT STATION TO WHICH TRAVEL PERFORMED BY AIR 


Where the primary purpose of orders under which an Army enlisted man per- 
formed travel by air to a temporary duty station was an assignment to 
temporary duty at a designated place rather than a journey by air, and 
the temporary duty had no direct relation to, or connection with, the travel 
by air, the enlisted man may not be considered as having been in an air 
travel status while on duty at the temporary station for purposes of payment 
of per diem allowance authorized by section 12 of the Pay Readjustment Act 
of 1942 for travel by air. 


sates Comptroller General Yates to Col. W. I. Moore, U. S. Army, July 19, 
1 . 


There has been received an endorsement of W. M. Hollowell, cap- 
tain, F. D., Agent Finance Officer, Hill Field, Utah, dated April 20, 
1944, forwarding a voucher and supporting papers constituting the 
claim of William H. Turner, master sergeant, for per diem allowance 
incident to the performance of temporary duties during the period 
January 10 to 15, 1944, and requesting decision, presumably at your 
direction, whether payment properly may be made thereon under the 
circumstances hereinafter set forth. 

Paragraph 2 of Special Orders No. 9, Headquarters, Ogden Air 
Service Command, Hill Field, Ogden, Utah, dated January 10, 1944, 
directed the performance of travel and of temporary duties as follows: 


M/Set William H. Turner 6733448, AC, 482nd Base Hq & AB sq, this sta, 
WP 822nd Spec Depot, Los Angeles, California 0/a 10 Jan, 1944 by rail, govt 
owned vehicle, and/or mil ap on T/D for approx 10 days to expedite AGP 
requests and to confer regarding priority breakdown of consignment material, 
and upon completion of this T/D will ret to proper sta. In lieu of subs, a flat 
per diem of $7.00 is atzd by mil ap and while on T/D in air travel status. The 
Finance Dept will pay monetary alws for 10 days in. adv at the rate of $3.00 
per day in lieu of rations, and $2.00 per day in lieu of qrs atzd, not to exceed 
10 days at any one point. Auth: WD Bul 19 Sec 2, dtd 21 Oct 1943. TC will 
furn nee rail T. TDN. TBM. 2-4006 P 443-02 A 212/40705. Auth: Ltr, CG; Field 
Services, ASC dtd 27 June 1942 and ASC Reg. 75-1 dtd 9 Dec 1943. 


Paragraph 8, Special Orders No. 24, same station, dated January 
26, 1944, provided that: 


So much of Par. 2, SO #9, this Hq. dtd 10 Jan 1944 pertaining to M/Sgt William 
H. Turner, 6733448, AC 482nd Base Hq & AB Sq, as reads, ‘“The Finance Dept will 
pay monetary alws for 10 days in adv at the rate of $3.00 per day in lieu of rations 
and $2.00 per day in lieu of qrs atzd, not to exceed 10 days at any one point,” is 
amended to read, “The Finance Dept will pay monetary alws for 10 days in adv at 
the rate of $3.00 per day in lieu of rations and $2.00 per day in lieu of qrs atzd, not 
to exceed 10 days at any one point for travel by rail and or Govt owned vehicle.” 


The submitted voucher indicates that Sergeant Turner departed 
irom Hill Field at 10 a. m. on January 10, 1944, proceeding via mili- 
tary aircraft, and arrived at Los Angeles at 3:40 p. m. of the same day 
from which time he performed the temporary duties directed until 
5:30 p. m. of January 15, 1944, when he departed from Los Angeles by 
railroad arriving at Hill Field on January 16, 1944. It is contended 








38 DECISIONS OF THE COMPTROLLER GENERAL 


that Sergeant Turner was in an air travel status from the time he 
departed from Hill Field until the time of completion of the assigned 
temporary duties at Los Angeles and departure therefrom by rail and 
that he was, therefore, entitled to a per diem allowance during that 
period at the $7 rate prescribed in the orders. 

Authority for the prescribing of per ‘diem allowances incident to 
travel performed by air is contained in section 12 of the Pay Readjust- 
ment Act of 194256 Stat. 364, as follows: 

* * * That for travel by air under competent orders on duty without troops, 
under regulations to be prescribed respectively by the heads of the departments 
concerned, members (including officers, warrant officers, contract surgeons, en- 
listed men, aviation cadets, and members of the Nurse Corps) of the: services 
mentioned in the title of this Act, and of the legally constituted Reserves of said 
services while on active duty, and of the National Guard while in Federal service, 
or while participating in exercises, or performing duties under sections 92, 94, 97, 
or 99 of the National Defense Act, shall, in lieu of mileage or other travel allow- 
ances, be allowed and paid their actual and necessary traveling expenses not to 
exceed $8 per day, or, in lieu thereof, per diem allowances at rates not to exceed $6 
per day. 

Paragraph 5 of Army Regulations 35-4820, as it appears in Changes 
No. 1 thereto, dated June 19, 1943, and in effect at the time of the travel 
here involved, defines travel by air as follows: 

The term “travel by air” is defined as a journey by Government or other air- 
craft made pursuant to orders of competent authority which requires one or more 
landings away from the starting point. It likewise includes all necessary delays 


en route due to unfavorable weather conditions, necessary repairs to aerial equip- 
ment, refueling, subsistence, lodging, and time necessarily involved in stops for 


temporary duty. 

While section 12 of the act of June 16, 1942, provides for a per diem 
allowance to enlisted personnel traveling by air, under regulations 
prescribed by the head of the department concerned, such provision 
of the act has not been construed as authorizing payment of per diem 
to enlisted personnel for periods of temporary duty where the orders 
authorize or direct the man to travel by air to and from the place of 
temporary duty, the temporary duty required to be performed having 
no direct relation to, or connection with, the travel by air. 

The usual form of reimbursement to enlisted personnel traveling on 
duty away from their designated stations is a monetary allowance 
in lieu of rations and quarters as prescribed by Executive order pur- 
suant to law. See Army Regulations 35-4520. An enlisted man may 
not be considered as in an air travel status entitling him to per diem 
merely on a showing that he traveled by air to and from the place of 
temporary daty under orders authorizing or directing travel by air, 
the primary purpose of the orders being, as shown by the terms there- 
of, an assignment to temporary duty at a designated place, rather 
than a journey by air including necessary delays incident to that mode 
of transportation. 
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The law makes no provision for payment of per diem to enlisted 
men except for travel by air and travel on duty in connection with 
the National Guard. 10 Comp. Gen. 547. While the act of April 28, 
1942, 56 Stat. 226, and subsequent annual appropriate acts, authorize 
the Secretary of War to prescribe per diem rates of allowance for 
officers and warrant officers traveling on official business away from 
their designated stations, whether or not the orders require repeated 
travel, and without regard to the length of time away from such sta- 
tions, no such provision has been made with respect to enlisted men, 
their rights remaining unchanged insofar as per diem allowance is 
concerned, 

The orders under which Sergeant Turner performed the travel and 
temporary duty in question authorized him to proceed to Los Angeles, 
California, by rail, Government-owned vehicle, and/or military air- 
plane on temporary duty for approximately 10 days. Clearly such 
orders may not be considered as placing the man in an air travel status 
while on temporary duty at Los’ Angeles, for purposes of payment of 
per diem. Accordingly, payment on the voucher, which is retained in 
this office, is not authorized. 


(B-43115) 


OVERTIME COMPENSATION—FORTY-HOUR WEEK EMPLOYEES— 
NIGHT WORK 


The basic rate of compensation on which the overtime compensation prescribed 
by the forty-hour week statute of March 28, 1934, is required to be computed 
is the rate received during an employee’s regular hours of labor of not more 
than forty hours per week, regardless of the time during the twenty-four hours 
of the day or the seven days of the week such regular hours of labor may be 
performed. 

The forty-hour week statute of March 28, 1934, vests no discretion to exclude a 
night differential or bonus fixed by a wage board or other wage-fixing 
authority for a regular tour of duty at night from the basic rate of compen- 
sation upon which the overtime compensation under the statute is to be 
computed for work in excess of the regular forty-hour weekly tour of duty. 
23 Comp. Gen. 962, amplified. 

The rule stated in decision of June 17, 1944, 23 Comp. Gen. 962, with respect to 
the inclusion of a night differential in computing the overtime compensation 
of forty-hour week employees, constitutes an original construction of the 
act of March 28, 1934, and, accordingly, is to be regarded as effective on and 
after the date of the statute, and as affecting all accounts not so adjusted 
since that date. 

Administrative action by the War Department is required to recompute pay rolls 
and to make retroactive payments to all employees still in the service who 
are affected by the rule stated in decision of June 17, 1944, 23 Comp. Gen. 962, 
with respect to the inclusion of a night differential in computing the overtime 
compensation of forty-hour week employees under the act of March 28, 1934; 
however, as to employees not now in the service, no action should be taken 
unless and until a claim over the signature of the former employee shall have 
been filed (see 24 Comp. Gen. 9). 

An employee coming within the purview of the forty-hour week statute of March 
28, 1934, who is granted an authorized leave of absence with pay from a regu- 
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lar tour of duty at night is entitled to receive during the absence the regular 
rate of compensation (including a night differential) for night duty received 
by him when he goes on leave, whether for a short or long period; but an 
employee rotating on day and night shifts who is granted leave while not on 
the night shift and not receiving the night differential is not entitled to the 
night differential while on leave. 


Acting Comptroller General Yates to the Secretary of War, July 20, 1944: 
I have your letter of July 3, 1944, as follows: 


In view of your decision of June 17, 1944 (B-41933) in the matter of Mr. 
Stuart Kelly’s claim for additional overtime compensation from the Government 
Printing Office, the Department has an urgent need for your advice and decision 
concerning the propriety of a practice adopted by this agency under similar but 
not identical circumstances. 

Payment of a differential or bonus for night work has been authorized for many 
installations in order to secure personnel for the less desirable work shifts and 
to meet the practice of industry in their respective areas. During the latter 
part of 1943 many requests were received from the field service for clarification 
of pay complications that had arisen after adoption of night differential payment. 
These inquiries related primarily to the method of computing the differential 
or bonus rate, overtime rates, and retirement contributions. A diligent search 
of the decisions of your office and of the regulations issued by the Civil Service 
Commission on overtime pay and retirement administration failed to disclose 
any applicable precedent. Nor did there appear to be any uniformity’ of practice 
in private industry in this regard, there being evidence of a variety of such prac- 
tices. It was concluded therefore that it was within the Department’s proper 
authority to establish its own administrative regulations in this matter, subject 
only to two qualifications: (1) that a basic consistency be observed in all con- 
siderations of basic compensation (that is, both overtime pay and retirement 
contributions must be computed on the same base), and (2) that these regulations 
be concurred in (for retirement administration purposes) by the Civil Service 
Commission. 

A Civilian Personnel Circular was prepared (later published as CPC No. 6, 
January 11, 1944) which is quoted in full as follows: 

“Payment of night differential for ungraded employees—computation of over- 
time compensation and retirement dedyctions.—In those instances where a night 
differential has been authorized for incumbents of ungraded positions, the amount 
of such differential is to be considered as an addition to rather than a part 
of basic compensation. Accordingly, overtime payments and retirement deduc- 
tions will be computed only on the basic compensation, excluding any differential 
received in consideration of night work. Similarly, the night differential will 
be computed on the same base rate, excluding overtime compensation.” 

A draft of this issuance was submitted to the Civil Service Commission for 
comment and the following reply received : 

“Receipt is acknowledged of your letter dated November 4, 1943, transmitting 
copy of the Department’s proposed Civilian Personnel Circular, ‘Payment of 
Night Differential for Ungraded Employees—Computation of Overtime Com- 
pensation and Retirement Deductions,’ and requesting the Commission’s com- 
ments thereon. 

“The Civil Service Retirement Act authorizes deductions only from the basic 
salary, pay, or compensation and excludes from consideration thereunder all 
bonuses, allowances, overtime pay, or salary given in addition to the base pay 
of the position as fixed by law or regulation. In case of any increased salary 
increment, it becomes necessary to determine whether same is an integral part 
of the basic compensation or merely an additional allowance of bonus over and 
above the basic pay. 

“As regard the 25% differential allowed certain employees serving beyond the 
continental limits of the United States, the Comptroller General stated that a 
differential when fixed pursuant to proper authority becomes part of the regular 
salary or compensation of the position (22 Comp. Gen. 79), and that this differen- 
tial constitutes a part of base compensation from which retirement deductions 
are required to be made (22 id. 769). Any differential, regardless of the reason 
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or purpose for its allowance, becomes an integral part of basic salary unless 
the authorization under which allowed negatives such conclusion. 

“The night differential by the ungraded positions here under consideration is 
approved in the following manner: 

“By authority delegated to the War Department Wage Administration Agency 
by the National War Lubor Board and the Commissioner of Internal Revenue, 
approval is hereby granted under Executive order 9328 to pay a night shift dif- 
ferential of 5 per cent above approved day rates to ungraded employees assigned 
to shifts other than the usual day shift. [Italics supplied.] 

“The phrase ‘above approved day rates’ is not entirely clear as governing 
the question here under consideration. It is apparent, however, that the De- 
partment definitely intended this increase to constitute a bonus or additional 
allowance rather than an increase in the basic salary for the positions. The 
Commission accordingly concurs in your proposed Circular to the effect that 
retirement deductions will not be withheld from such additional allowance.” 

Determination as to whether a night differential is to be paid at War Depart- 
ment establishments in a given locality is made by the War Department Wage 
Agency at the time of approval of schedules for installations within the locality. 
The Wage Agency, operating under authority delegated to the Secretary of 
War by the National War Labor Board, has uniformly followed the practice 
of authorizing night differentials under the conditions stated in the above quoted 
Circular. In a few instances, arsenals of the Ordnance Department have not 
been required to conform to this practice because of a long established practice 
to the contrary. In all such exceptional cases, however, the differential has 
been considered as a part of base pay and overtime pay and retirement contribu- 
tions are computed accordingly. In those instances therefore it will be seen 
that there has been full compliance with your recent decision. 

It appears that your decision of June 17 relies heavily on the practice of the 
Government Printing Office in considering the night differential as a part of 
base pay.. The fact that retirement deductions were computed on a rate which 
included the night differential is relied on heavily in your decision. Analysis 
of the Department's governing Circular and the Civil Service Commission’s 
concurrence therein shows that this Department adopted a contrary view, con- 
sidering the added compensation for night work as a bonus rather than a rate 
entirely divorced from the basic day rate applicable to the same type of work. 
In the absence of a statute or other regulation governing this matter, it appears 
that the Department's position was very similar to that of the Postoffice De- 
partment under Section 828, Title 39 of the U. S. Code and that our decision 
in the matter is entirely consistent with your decisions in 7 Comp. Gen. 778 and 
22 id. 627. 

The Department will appreciate your early consideration and reply to the 
following questions: 

1. Do the Act of March 28, 1934 (48 Stat. 522) and your decision referred 
to above render the Department’s Circular invalid? 

2. If reply to (1) above is in the affirmative, is it required that the Depart- 
ment take action to recompute pay rolls and to make retroactive payment to 
all employees affected? Or in view of the Department's practice, which was a 
matter of record, may your decision be considered as having prospective effect 
only? ‘ 

3. A further question has been raised with regard to the rate of compensation 
to be paid to night shift employees receiving a night differential during periods 
of annual and sick leave. It is suggested that there may be a basis for distin- 
guishing between short periods of leave taken during a work week and longer 
periods of absence for vacation purposes or because of extended illness. In any 
case, however, your advice is requested as to whether such periods of leave with 
pay should be compensated for at the approved day rate or at a rate which would 
include the night differential. 


It is understood from the wording of question 1 and from oral in- 
formation received from representatives of the War Department that 
all of the employees here involved are in “the several trades and 
occupations” whose “weekly compensation * * * is set by wage 
boards or other wage-fixing authorities” and, therefore, that the com- 
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putation and payment of their overtime compensation are controlled 
by the provisions of section 23 of the act of March 28, 1934, 48 Stat. 
522, providing: 

The weekly compensation, minus any general percentage reduction which 
may be prescribed by Act of Congress, for the several trades and occupations, 
which is set by wage boards or other wage-fixing authorities, shall be reestab- 
lished and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in accordance with the full-time weekly earn- 
ings under the respective wage schedules in effect on June 1, 1982: Provided, 
That the regular hours of labor shall not be more than forty per week; and 
all overtime shall be compensated for at the rate of not less than time and one 
half. 

In the decision of June 17, 1944, B-41933, 23 Comp. Gen. 962, to 
Mr. Stuart Kelly, it was held, so far as here material, as follows: 

Overtime compensation is payable under the terms of the act of March 28, 1934, 
“at a rate of not less than time and one half.” It is not believed the Congress in- 
tended thereby any construction other than that the overtime rate of time and 
one half for work in addition to the regular tour of duty of 40 hours per week 
should be based upon the rate received by the employee during his regular tour 
of duty of 40 hours—the employee’s base pay—regardless of whether the regular 
tour of duty be served during the day or during the night. * * * it is be- 
lieved the night rate—that is, the rate of compensation received by you during 
your regular tour of duty at night—is your base pay and that the overtime 
compensation provided for under the 1934 statute at the rate of not less than 
time and one half should be computed on the basis thereof during the period of 
yourclaim * * *, 

That rule is applicable in the case of any employee “whose hours 
of labor” and “weekly compensation” are authorized and required to 
be fixed in accordance with the act of March 28, 1934, supra. Appar- 
ently, the theory is advanced in your letter that the statute vests a dis- 
cretion in a wage board or other wage-fixing authority to authorize a 
night differential for a regular tour of duty at night, either (1) as a 
part of the base pay to be included in computing overtime compensa- 
tion for work in excess of the regular tour of duty of forty hours per 
week at night, or (2) as a bonus or extra compensation to be excluded 
in computing such overtime compensation. In fact, the records of 
this office, as well as the statements contained in your letter, disclose 
that the War Department actually has used both methods for em- 
ployees working on different activities of the War Department, al- 
though the hours of duty and compensation of all of the employees in 
the several trades and occupations are controlled by the provisions 
of the same statute of 1934. It is understood that at the arsenals 
method (1) has been used from the time a night differential was 
established—which you do not contend was erroneous—whereas 
method (2) has been used in the case of other activities of the War 
Department. There is nothing expressed or implied in the statute 


from which it reasonably may be concluded that such a discretion 
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exists. It is not to be presumed that such a lack of uniformity in the 
application of the controlling statute—especially in the same depart- 
ment—based solely upon the place where the employee happens to 
work, could have been contemplated by the Congress. Unlike the 
statutes applicable to Postal employees considered in the decisions of 
this office to which you refer, 7 Comp. Gen. 778; 22 id. 627, the 1934 
statute here under consideration makes no reference to regular com- 
pensation, extra compensation, day rates, or night rates, and provides 
no other method for computing overtime compensation than that 
appearing in the proviso, which (1) limits the regular hours of labor 
to forty per week and (2) specifically fixes the minimum limitation on 
overtime compensation as “the rate of not less than time and one half.” 
Reading the two parts of the proviso together, no other conclusion 
reasonably is justified than that the basic rate of compensation on 
which the overtime compensation is required to be computed is the rate 
received during an employee’s “regular hours of labor” of not more 
than forty hours, regardless of the time during the twenty-four hours 
of the day or the seven days of the week such regular hours of labor 
may be performed. See Walling v. Wm. Schollhorn Co., 54 Fed. Supp. 
1022, regarding the status of differential payment for night shift work 
in respect of the Fair Labor Standards Act. While wage boards or 
other wage-fixing authorities may have discretion in fixing basic rates 
of compensation for any trade or occupation coming within the pur- 
view of the law for any portion of the twenty-four hours and may or 
may not establish a night differential, they have no discretion under 
the statute regarding the method for computing overtime compensa- 
tion and may not fix a lower rate of overtime compensation than the 
minimum rate prescribed by the statute. Regardless of the designa- 
tion that may be given administratively to a night differential—see 
Walling v. Wm. Schollhorn Co., supra—it must be included in com- 
puting overtime compensation under the statute of 1934. Accordingly, 
so far as the present matter is concerned, question 1 is answered in the 
affirmative. 

The rule stated in the decision of June 17, 1944, and confirmed 
in the answer to question 1, does not change or modify any previous 
ruling by this office on the question, but constitutes an original con- 
struction of the act of March 28, 1934, and, accordingly, is to be re- 
garded as effective on and after the date of the statute, and as affecting 
all accounts not so adjusted since that date. 12 Comp. Dec. 745; 
4 Comp. Gen. 1002. Cf. 3 Comp. Gen. 966; 4 id. 636. Necessarily, 
the decision of June 17, 1944, itself involved a period prior to the 
date of the decision. In view of the lack of uniformity in the admin- 
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istrative practice over a long period regarding the matter involved— 
both in the War Department itself and among the several depart- 
ments and agencies of the Government administering the 1934 stat- 
ute—this office finds no proper basis upon which to negative the 
claims of certain groups of employees for short payments of overtime 
compensation over past periods on the basis of the existing administra- 
tive practice, as you suggest, or because of the work that may be 
involved in processing the claims, and at the same time not question 
similar payments to other groups of employees paid under a different 
administrative practice. Cf. 20 Comp. Gen. 53. As having an im- 
portant bearing upon that point, reference is made to the decision 
of the Supreme Court of the United States in the case of United 
States v. Myers, 320 U. S. 561, wherein the court allowed overtime 
compensation contrary to a long existing administrative practice and 
a decision of this office for work performed by certain Customs em- 
ployees on Sundays and holidays over a long retroactive period, and 
to the act of June 3, 1944, 58 Stat. 269, Public Law 328, appropriating 
funds with which to pay such claims. Accordingly, question 2 is 
answered in the affirmative as to employees now in the service. With 
regard to employees not now in the service, no action should be taken 
unless and until a claim over the signature of the former employee 
shall have been filed. As to the procedure for following in such class 
of cases see decision of July 4, 1944, B-42776, 24 Comp. Gen. 9, to 
the War Food Administrator. 

Unlike the answers to questions 1 and 2, the answer to question 3, 
of course, is dependent not entirely on the act of March 28, 1934, but, 
also, on the provisions of law and regulation applicable to the grant- 
ing of annual and sick leave of absence with pay. In the absence of 
a statute otherwise providing, it has been held consistently that the 
rate of compensation payable during leave is the same rate paid while 
the employee is working at the time of taking the leave, regardless of 
the rate received when the leave was earned. 15 Comp. Gen. 879; 
17 id. 348, 646; 19 id. 1015; 23 id. 904. Cf. 12 Comp. Gen. 602. While 
none of these decisions considered the question here presented, never- 
theless, as the night differential properly is to be regarded as a part 
of the base pay of the employee whose regular tour of duty is at night, 
I am unable to conclude otherwise than that such employees are en- 
titled under the 1934 statute to the same weekly compensation while 
on authorized leave of absence with pay from a regular tour of duty 
at night that they would have received had they remained on duty. 
That is to say, the regular rate of compensation for night duty received 
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by the employee when he goes on leave continues during the period 
of the leave, whether for a short or long period. Where employees 
rotate on day and night shifts, and leave is granted while an em- 
ployee is not on the night shift and is not receiving the night differen- 
tial when he goes on leave, it follows, of course, that he is not entitled 
to the night differential while on leave. Question 3 is answered ac- 
cordingly. Compare the act of July 1, 1944, 58 Stat. 648, Public 394, 
applicable to a class of employees not under the 1934 statute. 


(B-43261) 


COMPENSATION—OFFICERS AS DISTINGUISHED FROM EMPLOYEES 


The Recorder of Deeds, District of Columbia, who, upon acquiring title to said 
office pursuant to an appointment by the President, by and with the advice 
and consent of the Senate, as provided in section 548 of the act of March 3, 
1901, is authorized to hold the office until removed therefrom by competent 
authority, is an officer as distinguished from an employee. 

The right to the compensation attached to a public office is an incident to the title 
to the office and not to the exercise of the functions of the office, as in the case 
of employees, and the failure of an officer to perform the duties of his office 
does not per se deprive him of the right to compensation, provided his con- 
duct does not amount to an abandonment of the office. 

The Recorder of Deeds, District of Columbia—an. officer as distinguished from 
an employee—is entitled to the compensation attached to the office so long as 
he holds title thereto, even though, because of illness, he is unable to per- 
form the duties thereof. 


Acting Comptroller General Yates to the Recorder of Deeds, District of 
Columbia, July 21, 1944: 


Reference is made to letter of July 13, 1944, from the First Deputy 
Recorder of Deeds, District of Columbia, as follows: 


On or about December 1, 1943, the Recorder of Deeds for the District of Colum- 
bia became ill and was confined to his home by order of his physicians. While so 
confined he continued to actively direct the affairs of his office from his bed, and 
from time to time was able to appear in person at the office in pursuance of that 
course, and with the acquiescence of his physicians. 

However, when it became apparent to his physicians that trying to recuperate 
and direct the affairs of his office at the same time was sapping his strength and 
aggravating his recuperation, he was ordered moved to the hospital on February 
10, 1944 where he has been confined since that date. 

When he entered the hospital the physicians advised him against endeavoring 
to direct the affairs of his office, except for those matters that lawfully required 
his consultation and approval. 

More recently this office has been requested by his physicians to refrain from 
taking up with him any official business whatsoever, so that his full energies can 
be devoted to recuperation. 

In view of the circumstances, and to prevent any possible exceptions to future 
payrolls, I should like to have your advice as to whether continued payment to the 
Recorder of salary for personal services would be proper, and if not when pay- 
ment should cease? 
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In view of the importance and currency of the issue involved and on the advice 
of the United States Attorney for the District of Columbia, I would be grateful for 
the immediate consideration and determination of the question posed. 


Sections 45-701 and 45-704 of the District of Columbia Code, 1940 
edition, provide: 


45-701 [25: 221]. Appointment and duties. 

There shall be a recorder of deeds of the District, appointed by the President, 
by and with the advice and consent of the Senate, who shall record all deeds, 
contracts, and other instruments in writing affecting the title or ownership of 
any real estate or personal property in the District which shall have been duly 
acknowledged and certified, and who shall perform all requisite services con- 
nected therewith, and shall have charge and custody of all the records, papers, 
and property, appertaining to his office. (Mar. 3, 1901, 31 Stat. 1275, ch. 
854, § 548.) 


45-704 [25: 224]. Vacancy. 

In case of a vacancy in the office of the recorder by death, resignation, or 
other cause the deputy recorder shall act until a recorder shall be duly appointed 
and qualified. (Mar. 3, 1901, 31 Stat. 1276, ch. 854, § 500 [550]; Apr. 24, 1926, 
44 Stat. 322, ch. 176, § 2.) 


Under the above-quoted statute the Recorder of Deeds, District of 
Columbia, is appointed by the President, by and with the advice and 
consent of the Senate, and no provision appears therein expressly 
limiting his term of office. It thus appears that upon his acquiring 
the title to the office of Recorder of Deeds of the District of Columbia, 
he is authorized to hold said office until removed therefrom by com- 


petent authority. Hence, the recorder is an officer as distinguished 
from an employee. It has been held both by the courts and by this 
office that the right to the compensation attached to a public office 
is an incident to the title to the office and not to the exercise of the 
functions of the office, as in the case of employees, and that the failure 
of an officer to perform the duties of his office does not per se deprive 
him of the right to compensation, provided his conduct does not 
amount to an abandonment of the office. Pack v. United States, 41 
C. Cls. 414; Sleigh v. United States, 9 C. Cls. 369; 11 Comp. Gen. 382. 

Accordingly, you are advised that continued payments of coni- 
pensation to the present incumbent of the office of the Recorder of 
Deeds, District of Columbia, may be made so long as he continues 
to hold the title to that office. 


(B-41440) 


SIX MONTHS’ DEATH GRATUITY PAY—WAIVER OF CLAIM BY WIDOW 


A waiver by the lawful widow of a deceased soldier of her statutory right to the 
six months’ death gratuity pay authorized by the act of December 17, 1919, as 
amended, is withcut force or effect, and does not operate to entitle the 
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mother of the deceased, his designated beneficiary, to payment of the gratuity. 
22 Comp. Gen. 676, amplified. 


snot Comptroller General Yates to Col. Carl Witcher, U. S. Army, July 24, 


By indorsement of April 14, 1944, of the Fiscal Director, Army 
Service Forces, there was transmitted to this office your letter of March 
13, 1944, requesting decision whether you are authorized to make pay- 
ment on a voucher submitted therewith in favor of Mary Arnold, 
mother and designated beneficiary of Herbert C. Arnold, Serial No. 
18,015,547, deceased, late staff sergeant, Air Corps, U. S. Army, for 
$576, represented as equal to the pay of the deceased for six months, 
the claim arising under the act of December 17, 1919, 41 Stat. 367, as 
amended. 

The act of December 17, 1919, as amended, 10 U. S. C. 903, Supp. ITT, 
provides, insofar as here material, as follows: 

Hereafter, immediately upon official notification of the death from wounds or 
disease, not the result of his own misconduct, of any officer or enlisted man on the 
active list of the Regular Army or on the retired list when on active duty, the 
Chief of Finance of the Army shall cause to be paid to the widow, and if there be 
no widow to the child or children, and if there be no widow or child to any other 


dependent relative of such officer or enlisted man previously designated by him, 
an amount equal to six months’ pay at the rate received by such officer or enlisted 
+ 


man at the date of his death. * * 

The provisions of said act were extended to the other forces of the 
Army by the act of December 10, 1941, 55 Stat. 796, retroactive to 
August 27,1940. (See 10 U.S. C. 456, Supp. III.) 

The copy of Report of Death attached to the voucher shows that 
Sergeant Arnold died June 20, 1943, near Albany, Texas, in an air- 
plane accident; that his death was in line of duty and was not due 
to his own misconduct; and that he had designated Mary Arnold, 
mother, and Daniel A. Arnold, father, as his beneficiaries under the 
said act of December 17, 1919, as amended and extended. 

There were received with your submission three letters addressed 
to the Finance Officer, U.S. Army, Washington, D. C.; one dated July 
28, 1943, from Mrs. Mary Arnold; and two dated August 12 and 24, 
1943, respectively, from Mrs. Doris L. Arnold. The letter of Mrs. 
Mary Arnold, is, in pertinent part, as follows: 

I cannot conscientiously sign under oath W. D. F. D. Form No. 6 which I am 
returning to you herewith because I am not sure whether my son left a true 
— Doris Arnold, maiden name unknown, mailing address is Box No. 857, 
Del Rio, Texas, age twenty-three, called upon me and stated that she was the 
widow of the decedent, that she had been married to him since May 6, 1943. 


I have no information as to the manner or place of said marriage. At the time 
of her visit she had with her two close friends, one an enlisted man, Elmo Beard 
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and one a civilian, Mrs. Helen Blackmon, both of Del Rio, Texas. She also 
told me that only five persons knew of their marriage. 


The letter of August 12, 1943, of Mrs. Doris L. Arnold, reads as 
follows: 


In answer to your letter dated 4 August, 1943 referring to the Death Gratuity 
Pay of S/Sgt. Herbert C. Arnold. 

Under the circumstances I feel that the Mother and Father of the deceased 
are entitled to the Gratuity pay. At present they are financially unable to meet 
the expenses of his burial without such pay. I feel that I have no right to 
deprive them of this help. 

This letter will serve as waiver on my part to any claim to the Death Gratuity 
Pay due of the deceased solder, S/Sgt. Herbert C. Arnold. 


And the letter of August 24, 1948, of Mrs. Doris L. Arnold, is as 
follows: 


In answer to your letter dated 19 August 1948 in regard to my husband, S/Sgt. 
Herbert C. Arnold. I hereby sign all my rights to the six months gratuity pay. 
I desire that his mother, Mrs. Mary Arnold, Route 1, Box 149, Big Springs, 
Texas, receive this. 

My husband was a staff Sergeant. His name, Herbert C. Arnold, serial num- 
ber 18,015,547. 

I sincerely hope this will serve as waiver on my part to the death gratuity pay 
of my deceased soldier. 


Also, Mrs. Doris L. Arnold states in an affidavit executed by her 
October 19, 1943, as follows: 


I, Doris L. Arnold being first duly sworn, say that I am the widow of Staff 
Sergeant Herbert C. Arnold whose serial number was 18,015,547, and that I wish 
to relinquish all my right and claim to the six months’ death gratuity pay in 
favor of my deceased husband’s parents and that the gratuity be paid to Mrs. 
Mary Arnold, Mother of my deceased husband. 


You state in your letter that in view of the circumstances and the 
decision of this office in the Bartick case, B-28242, August 27, 1942, 
January 20, 1943 (22 Comp..Gen. 676), and April 9, 1943, you are “in 
doubt as to whether or not the widow may legally waive her right to 
receive the gratuity in favor of the soldier’s mother, under the terms 
of the statute.” In said decision of January 20, 1943, it was stated: 


Where it is conclusively established that the first designated beneficiary is 
not entitled to the six months’ death gratuity payment provided by the statute, 
either by said beneficiary’s own admission or otherwise, such fact does not 
necessarily defeat the right of the second beneficiary to receive the payment. 
The decision of August 27, 1942, in this case, considered the question of the 
right of the first designated beneficiary, aunt of the deceased soldier, to take 
the gratuity payment on the basis of the facts presented with the voucher sub- 
mitted, and since the facts submitted did not clearly establish that she was 
dependent on him for support, or otherwise had an insurable interest in him, 
it was concluded that payment on the voucher submitted was not authorized. 
However, as it does not appear that the first designated beneficiary has re- 
linquished her right to claim the gratuity payment, her claim would be open 
to further consideration upon submission of additional facts tending to show 
that she was a dependent relative of the deceased soldier within the meaning 
of the statute. Accordingly, on the basis of the present record, payment on 
the voucher now submitted in favor of the second beneficiary is not authorized. 
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However, the first named beneficiary who is a relative, may, if she so desires, 
submit additional evidence tending to show that she is dependent—even though 
she was not in fact dependent on the deceased soldier—and upon receipt of such 
evidence further consideration will be given to the question of her right in the 
matter ; or, if she is not dependent on anyone and there be submitted a statement 
by her to the effect that she relinquishes any claim she may have had to the 
gratuity payment, further consideration then will be given to the question of the 
right of the second beneficiary to such payment. 

Thereafter, on March 18, 1943, you submitted a statement—dated 
March 1, 1943, and sworn to before a notary public March 15, 1943— 


of the aunt and first designated beneficiary of Bartick, which reads 
as follows: 


I make no claim to the six months’ gratuity pay due the heirs of the late 
Corporal Edward G. Bartick (247-#11,035,872). Furthermore, I wish this 
money to be paid to his next of kin, viz., his four brothers and one sister. 
and in the light of what was said in that case, as quoted hereinbefore, 
it was said in decision of April 9, 1943, that “The above-quoted state- 
ment of the aunt and first designated beneficiary constitutes a re- 
linquishment of her claim to the six months’ death gratuity pay ;” 
that is, it was considered that her statement was an admission on her 
part that she was neither dependent on the soldier nor had an 
insurable interest in him, and that, therefore, having no legal right 
to payment of the gratuity, she withdrew her claim therefor. 

In 22 Comp. Gen. 85, at page 88, it is stated that payment of the 
gratuity provided for in the statute is to be made to the widow or 
child without designation and without any showing other than the 
relationship. While, in the instant case, evidence has not been pro- 
duced to show that Mrs. Doris L. Arnold is the lawful widow of the 
deceased soldier and, therefore, has a legal right to the gratuity pay, 
it has been held that a waiver of a statutory right will not estop the 
person waiving the right and the courts have declined to give any 
effect to such a waiver. See MacMath v. United States, 248 U. S. 
151; United States v. Bancroft, 260 U. S. 706; and decision of this 
office, 23 Comp. Gen. 109, at page 112, citing, also, 20 td. 41. More 
particularly, it was held in decision of January 4, 1918, of the Comp- 


troller of the Treasury, 24 Comp. Dec. 377, quoting the syllabus, as 
follows: 


The gratuity of six months’ pay, authorized under the act of May 11, 1908, as 
amended, is a pure gratuity and the right of the beneficiary to receive payment 
being personal it may not be transferred, assigned, or waived in favor of another. 
Also, in a decision of December 8, 1930, A-34305—in the case of a 
deceased Navy enlisted man who had designated his father as bene- 
ficiary for the six months’ death gratuity provided by the act of May 
22, 1928, 45 Stat. 710—the mother, who had claimed said gratuity 
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on the basis of a waiver to any and all claims by her husband, the 
father of the deceased, was advised as follows: 


Upon the evidence submitted by your husband, it was determined that he is 
not a dependent relative within the meaning of the law. As he had no vested 
right to the payment in question his waiver of his right to the payment to 
you is without effect even were not assignments of claims against the United 
States null and void by reason of the provision contained in section 3477 of 
the Revised Statutes. * * * 


In view of the foregoing, should Mrs. Doris L. Arnold produce 
evidence showing that she is the lawful widow of the deceased, she 
would under the provisions of the applicable statute, have a right 
to payment of the gratuity and any waiver by her of that right must 
be considered as being without’force or effect. In the circumstances, 
and until she admits, or it is established, that she is not the lawful 
widow of the deceased, payment of the six months’ death gratuity 
may not be made to the mother, the designated beneficiary of the 
deceased. Accordingly, on the present record, you are not authorized 
to make payment on the voucher which is retained in this office. 


(B-43208) 


FEDERAL PROPERTY TRANSPORTATION TAX—GOVERNMENT 
LIABILITY 


The tax imposed by section 620 of the Revenue Act of 1942 on amounts paid for 
the transportation of property—the legal incidence of which is on the 
shipper and from which the Government is no longer exempt (section 307 
of the Revenue Act of 1943 )—may be paid to a carrier with respect to amounts 
paid to it under its contract with the Government for the cartage of mer- 
chandise, in the absence of any evidence that the contract rates include the 
amount of the tax, even though no provision for payment of the tax appears 
in the contract. 


Comptroller General Warren to the Secretary of the Treasury, July 25, 1944: 
I have your letter of July 7, 1944, as follows: 


Reference is made to the tax on transportation of property imposed by section 
3475 of the Internal Revenue Code, as amended by section 307 of the Revenue act 
of 1943, effective June 1, 1944. 

No mention is made of any transportation tax in contracts, customs Form 3083, 
for the fiscal years 1944 and 1945 covering the cartage of imported merchandise 
from importing vessels or other conveyances to the appraisers’ stores. 

Your decision is requested whether a clause is necessary in such contracts 
stipulating the payment of the three per cent Internal Revenue Tax or whether 
the contractors may be paid the transportation tax in addition to the specified 
contract rates without such a stipulation. 


Your letter does not cite any specific contract so as to permit the 
examination thereof by this office, but it appears from a blank copy of 
the agreement to which you refer (Customs Form 3083), informally 
obtained from your Department, that the obligation of the contractor 
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thereunder is to perform, under the direction of the collector of cus- 
toms at the port involved, all cartage of merchandise designated for 
examination at the appraiser’s stores, for the period designated therein, 
in accordance with the terms and conditions specified in the invitation, 
bid, and award. As you state, no provision appears in said contract 
concerning the payment of the transportation tax by the Government. 

The taxing statute here involved—section 3475 of the Internal 
Revenue Code, entitled “Transportation of Property,” enacted by sec- 
tion 620 of the Revenue Act of 1942, approved October 21, 1942, 56 
Stat. 979—provides, in pertinent part: 


(a) Taw.—There shall be imposed upon the amount paid within the United 
States after the effective date of this section [December 1, 1942] for the trans- 
portation, on or after such effective date, of property by rail, motor vehicle, water, 
or air from one point in the United States to another, a tax equal to 3 per centum 
of the amount so paid, except that, in the case of coal, the rate of tax shall be 4 
cents per short ton. * * 

(b) Exemption of Sicpiiaiials Transportation.—The tax imposed under this 
section shall not apply to amounts paid by or to the United States or any agency 
or instrumentality of the United States for the transportation of property. 

(c) Returns and Payment.—The tax imposed by this section shall be paid by 
the person making the payment subject to the tax. Each person receiving any 
payment specified in subsection (a) shall collect the amount of the tax imposed 
from the person making such = and shall * * * make a return 
* * * and pay the taxes * * 


The above quoted subsection “b” was amended by the act of Novem- 
ber 4, 1943, 57 Stat. 585, to read as follows: 


(b) Government Transportation.—The tax imposed under this section shall 
not apply to amounts paid for the transportation of property to or from the 
Government of the United States, or any State, territory, or political sub- 
division thereof, or the District of Columbia, or to amounts paid to the Post 
Office Department for the transportation of property. 


By section 307 of the Revenue Act of 1943, Public Law 235, 78th 
Congress, the foregoing subsection (b) was further amended, effective 
June 1, 1944, to read as follows: 

(b) Exemption of Government Transportation.—The tax imposed under this 
section shall not apply to (1) amounts paid for the transportation of property 
to or from the government of a State, Territory of the United States, or political 
subdivision thereof, or the District of Columbia, or any corporation created by 
Act of Congress to act in matters of relief under the treaty of Geneva of August 
22, 1864, (2) amounts paid to the Post Office Department for the transportation 
of property, or (3) amounts paid by or to the War Shipping Administration for the 
transportation of property by water from one point in the United States to an- 
other, except between points on the Great Lakes. 

Thus, the exemption from payment of the tax upon the amounts 
paid for the transportation of property by the United States now has 
been removed. 

Since by the terms of section 3475 (c) of the Internal Revenue Code, 
supra, the tax imposed is required to be paid by the person making the 
payment subject to the tax, it is evident that the legal incidence there- 
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of must be regarded as upon the shipper—in this instance, the United 
States. Compare 22 Comp. Gen. 583. While the established rule of 
statutory interpretation is that the sovereign, as the law maker, is not 
bound by the terms of statutes unless the law expressly so provides, 
yet, having regard for the elimination of the exemption of the United 
States from payment of the transportation tax by the Revenue Act of 
1943, and in view of the provisions of section 307 (c) of said act, 58 
Stat. 66, under which the Secretary of the Treasury may, under cer- 
tain circumstances, exempt from taxation the amounts paid by the 
United States for certain articles and services, including the transpor- 
tation of property, it would seem clear that the Congress intended 
that the United States generally should bear the tax in making pay- 
ment for the transportation of property. Such being the case, and 
since the carrier does not retain the amounts paid as taxes, but merely 
acts in the capacity of an agent or trustee in collecting the tax, such 
payment, if made to a contractor under an agreement of the nature 
involved in the present matter, would not represent an increase in the 
rates specified in such agreement. 

Accordingly, in the absence of any evidence that the contract rates 
were intended, or understood, to include the amount of the tax, it may 
be held that the tax upon the transportation of property imposed by 
the Revenue Act of 1943 may be paid to the carriers under the con- 


tracts to which you refer with respect to amounts paid on and after 
June 1, 1944, even though no provision for such payment appears in 
the contracts. 


(B-43367) 


OFFICERS AND EMPLOYEES—HOLDING TWO POSITIONS—WITHIN- 
GRADE SALARY ADVANCEMENT CAUSING STATUTORY SALARY 
LIMITATION TO BE EXCEEDED 


If there have been met all of the terms and conditions necessary to authorize a 
within-grade salary advancement under the act of August 1, 1941, in one of 
the two positions which an employee holds, the advancement may not be 
delayed or defeated by action of the administrative office or the employee 
even though such advancement may preclude the employee from remaining 
in the position because of the operation of the act of July 31, 1894, as amended, 
prohibiting persons whose annual compensation in one office amounts to 
$2,500 or more from holding another office to which compensation is attached. 

In view of the provision in the act of July 31, 1894, as amended, prohibiting per- 
sons whose annual compensation in one office amounts to $2,500 or more from 
holding another office to which compensation is attached, the holding by a 
retired Army officer of a civilian position became invalid on the date the 
salary attaching to the position equaled $2,500 per annum due to a within- 
grade salary advancement pursuant to the act of August 1, 1941, and the salary 
paid to him in such position on and after that date, having been made in 
direct contravention of law, must be refunded by him. 
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Comptroller General Warren to the War Food Administrator, July 25, 1944: 
I have your letter of July 19, 1944, as follows: 


This has reference to a: possible violation of the Dual Compensation Act of 
July 31, 1894, as amended by the act of May 31, 1924, in the case of William DB. 
Vernon, retired Captain in the United States Army, employed by the Farm Secur- 
ity Administration. 

Mr. Vernon served as Assistant Engineer for the Farm Security Administration 
from March 4 to June 3, 1986, and as Assistant Superintendent of Construction 
from December 7, 1936, to June 30, 1937. He was reappointed on August 22, 1940, 
as Rural Rehabilitation Supervisor and served in that capacity until April 15, 
1944, on which date he submitted his resignation. The effective date of separa- 
tion, including all leave, was June 20, 1944, Effective October 1, 1943, Mr. Vernon 
received a pay increase under the provisions of the Mead Ramspeck Act of August 
1, 1941, which raised his basic annual rate of pay from $2,400 to $2,500. 

It has been held by the accounting officers that retired officers or enlisted men 
of the Army or the Navy hold offices with compensation attached within the mean- 
ing of the act of July 31, 1894 (28 Stat. 205), and are accordingly prohibited by 
said act from holding any other office under the Government (except an elective 
one, or one to which appointment is made by and with the advice and consent of 
the Senate), if either the retired pay or the salary attached to the office or 
position amounts to $2,500 per annum. 1 Comp. Gen. 700. 

Section 212 of the Act of Congress approved June 30, 1982 (the Economy Act), 
imposed a limitation on combined salaries of retired officers or enlisted men of 
the Army or the Navy of $3,000 per annum. Accordingly, appropriate deductions 
were made by the Army from Mr. Vernon’s retired pay on the basis of his basic 
civilian salary of $2,400 per annum. However, the automatic promotion under 
the Mead-Ramspeck Act raised Mr. Vernon’s basic civilian salary to $2,500, which 
constituted an apparent violation of the act of July 31, 1894, supra. 

In the light of certain decisions of your office, your opinion is requested as to 
whether the periodic automatic promotion under the Mead-Ramspeck Act did 
actually operate to cause an illegal appointment. 

In a decision dated October 14, 1941 (21 Comp. Gen. 335), you stated [quoting 
from the syllabus] that, “The words ‘shall be advanced in compensation’ appear- 
ing in the act of August 1, 1941, providing for uniform within-grade salary- 
advancement, are imperative and mandatory, and, therefore, if an employee 
meets the terms and conditions of the statute, he is entitled as a matter of right 
to the periodic advancement in salary.” You further held that, “The only legal 
rate of salary payable to employees who qualify as of those dates is the advanced 
salary required by the act to be paid.” 

On January 30, 1942, in a decision addressed to the Secretary of War (21 Comp. 
Gen. 722), you stated that [quoting from the syllabus], “An employee who became 
entitled to a within-grade salary advancement on October 1, 1941, or the beginning 
of a subsequent quarter, by operation of the uniform within-grade salary-advance- 
ment statute of August 1, 1941, may not by consent postpone the effective date of 
the advancement.” 

It seems incongruous that the receipt by an employee of a pay increase made 
mandatory by law, and which he may not postpone by consent, should void that 
employee’s appointment entirely because of the operation of another law. It 
occurs to us that, in view of the mandatory nature of the provisions of the Mead- 
Ramspeck Act of August 1, 1941, the act of July 31, 1894, may be said to be 
amended by the provisions of the former act. In fact, section 8 of the act of 
August 1, 1941, provides that, “Insofar as they are inconsistent or in conflict with 
prior laws, the provisions of this act shall control.” Obviously, the imperative 
and mandatory provisions of the act of August 1, 1941, are inconsistent and in 
conflict with the provisions of the act of July 31, 1894, insofar as they affect 
Mr. Vernon’s situation. It may result, therefore, that the provisions of the 
Mead-Ramspeck Act of August 1, 1941, supersede and render inoperative the pro- 
visions of the Dual Compensation Act of July 31, 1894, to the extent that a pay 
increase required by law does not, by operation of that law, render the employee's 
appointment void and illegal. 
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If you feel, however, that the Mead-Ramspeck promotion has the effect in this 
ease of voiding the holding by the employee of the position involved, then it 
appears that you should find that the Mead-Ramspeck promotion in such case 
is not, in fact, mandatory, so that at least in the future an employee similarly 
situated might continue to hold office without promotion. Further, if you do 
so find, it would seem that in this particular case, in view of the serious doubt 
as to the application of the law and the obligations of the employee, under the 
circumstances, that he should be allowed to make the decision to repudiate the 
extra compensation retroactively, so that he may retain his lawful compensation 
of $2,400 per annum. We cannot believe that Congress intended that the two 
acts herein discussed should so operate that the retired employee would be 
literally forced out of a position by operation of law, when the holding of such 
position, insofar as the employee could control it, was legal. 

Inasmuch as both Mr. Vernon’s retired pay and his civilian salary are being 
withheld pending a decision in this case, your early reply will be appreciated. 


The Army Register, 1944, shows that Captain Vernon was retired 
October 1, 1928, under the provisions of section 24b, act of June 4, 
1920, 41 Stat. 773—that is, not because of injuries received in battle, 
or for injuries or incapacity incurred in line of duty—and, accordingly, 
he does not come within any of the exceptions to the 1894 statute, 
5 U.S. Code 62, providing as follows (quoting from the Code) : 

No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be ap- 
pointed to or hold any other office to which compensation is attached unless 
specially authorized thereto by law; but this shall not apply to retired officers 
of the Army, Navy, Marine Corps, or Coast Guard whenever they may be elected 
to public office or whenever the President shall appoint them to office by and 
with the advice and consent of the Senate. Retired enlisted men of the Army, 
Navy, Marine Corps, or Coast Guard retired for any cause, and retired officers 
of the Army, Navy, Marine Corps, or Coast Guard who have been retired for 
injuries received in battle or for injuries or incapacity incurred in line of duty 
shall not, within the meaning of this section, be construed to hold or to have held 
an office during such retirement. (July 31, 1894, ch. 174, § 2, 28 Stat. 205; May 
31, 1924, ch. 214, 43 Stat. 245; July 30, 1937; ch. 545, § 6, 50 Stat. 549; June 25, 
1938, ch. 694, 52 Stat. 1194.) 

The salary rate attaching to an office or position falling within the 
purview of the classification act as amended, is not the minimum or 
any other particular salary rate of the grade, but any of the salary 
rates prescribed by the statute for the grade in which the office or 
position properly has been allocated. 3 Comp. Gen. 1001 (at page 
1005). In decision of November 14, 1934, 14 Comp. Gen. 392, it was 
stated at page 393 that— 


* * * the entire salary range prescribed by the act for a particular grade, 
rather than one or any number of salary rates less than the total prescribed 
for the grade, attaches to any position placed or allocated in said grade * * *. 


See, also, decision of December 15, 1941, 21 Comp. Gen. 569, wherein, 
at page 571, it was stated: 

The act of August 1, 1941, Public Law 200, 55 Stat. 613, which is an amend- 
ment to the Classification Act, clearly contemplates within-grade salary advance- 


ments through the entire salary range of the grades prescribed by the schedules 
appearing in the Classification Act upon meeting certain conditions. See section 





DECISIONS OF THE COMPTROLLER GENERAL 55 


2 of the statute. There is no authority in an administrative office to defeat the 
right of field employees under this statute by limiting the number of salary rates 
and steps in a field grade or salary range to less than those appearing in the 
schedules prescribed by the Classification Act. See section 1 (b) of the Presi- 
dent’s regulations, Executive Order No. 8882, dated September 3, 1941, issued 
under authority of section 2 (g) of the said statute. 

Accordingly, in line with the rules stated in the above-cited decisions, 
as well as those cited in the sixth and seventh paragraphs of your 
letter, 21 Comp. Gen. 335; id. 722, the salary rate attained by an em- 
ployee in accordance with the terms and conditions of the act of 
August 1, 1941, 55 Stat. 613, and the regulations of the President 
thereunder (Executive Order No. 8882 dated September 3, 1941), is 
the salary rate attaching to an employee’s office or position. In addi- 
tion to the decisions previously cited, see 21 Comp. Gen. 791, and 
decision of June 9, 1944 (B-42317), 23 Comp. Gen. 941. 

Prior to October 1, 1941, the effective date of the act of August 1, 
1941, providing the plan for within-grade salary advancements, it was 
possible for an administrative office and an employee, in a situation 
such as here presented, to control advancement in the grade in which 
the office had been allocated so as to keep the case within the limitations 
of the act of July 31, 1894, as amended (5 U.S.C. 62). However, the 
advancement of an employee within the salary range of the grade in 
which his position has been allocated now is controlled by statute and 
(provided that all of the terms and conditions of the statute to author- 
ize the advancement have been met) may not be delayed or defeated 
by the action of the administrative office or the employee even though 
a periodic advancement may preclude the employee from remaining 
in that position because of the prohibition contained in the 1894 
statute, as amended, supra. 

A case wherein an analogous situation was given consideration— 
increase in the salary rate of a position held by a retired Army officer 
from below the rate of $2,500 per annum to a rate above that amount 
by operation of law (reallocation of position)—will be found in the 
decision of December 16, 1943, 23 Comp. Gen. 445, wherein it was held, 
so far as here material, as follows (quoting from the syllabus) : 

The reclassification of a position, which is finally consummated, from grade 
CAF-6, $2300 per annum, to grade CAF-7, $2600 per annum, may not be regarded 
as void merely because the incumbent, a retired Army warrant officer, is pro- 
hibited by the dual compensation statute of July 31, 1894, as amended, from 
receiving salary in a civilian position at the rate of $2500 or more per annum, 
and, therefore, the said retired warrant officer may not be deemed to have con- 
tinued in grade CAF-6 after the reclassification but, rather, he is required to 
refund the entire amount of salary paid in grade CAF-7 at the rate of $2600 per 
annum. 21 Comp. Gen. 38, distinguished. 

A retired Army warrant officer who has been appointed to a civilian position 


and has received the salary thereof at a rate in excess of $2500 per annum, in 
contravention of the dual compensation statute of July 31, 1894, as amended, 
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may not elect to retain the salary of the civilian position and refund his retired 
pay for the period involved, but, rather, the civilian salary paid must be refunded. 


In view of the present state of the law as above set forth, I am unable 
to concur in the views expressed in the penultimate paragraph of your 
letter. This office has no discretion or authority to make any excep- 
tion of the instant case. In this connection see H. R. 2586 and H. R. 
4060 now pending before the Committee on the Civil Service, House 
of Representatives. Accordingly, I have to advise that the holding 
by Captain Vernon of the civilian position became invalid on October 
1, 1943, when the salary attaching to the position equaled $2,500 per 
annum, and the payment to him of salary in such position for any 
period on and after that date was in direct contravention of law and 
must be refunded by him. See 14 Comp. Gen. 179, 289; 21 id. 1129. 

Of course, in the adjustment of his account, Captain Vernon is 
entitled to credit for that portion, if any, of his retired pay on and 
after October 1, 1943, he did not receive by reason of the limitation 
of $3,000 per annum on the combined rate of civilian compensation 
and retired pay—retired pay in excess of $500 ($3,000 less $2,500)— 
contained in section 212 of the Economy Act of June 30, 1932, 47 Stat. 
406. In that connection, see the last paragraph of 21 Comp. Gen. 1129. 
at page 1132. 





































(B-43297) 


PURCHASES—DRINKING WATER 





Where, at a location not having a municipal water supply, the available supply 
of water from individual wells has not been shown to be unsafe for drinking 
purposes, the purchase of special drinking water for the use of Government 
employees (not entitled to subsistence at Government expense) from an 
appropriation not specifically available for such purchase is not authorized; 

nor is the appropriation available for the cost of testing the water supply, 

it being presumed that the State provides free testing and analyzing facilities. 

Prior decisions involving purchases of drinking water where the municipal 

supply was unpalatable, etce., amplified. 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, July 26, 1944: 


I have your letter of July 13, 1944, as follows: 


The following information is submitted to you for consideration whether, under 
the circumstances outlined, this Commission may expend funds appropriated for 
Commission expenses by the Independent Offices Appropriation Act for 1945 
(Public Law 358, 78th Congress, 2nd Session) for the purchase of drinking water 
at its South Miami Beach, Florida, monitoring station, despite the lack of an 
express statutory authorization to make such purchases. 

The City of South Miami does not have a central water system and the people 
there, including those at the Commission’s monitoring station, obtain water from 
individual wells and pumping apparatus. There is, however, no assurance that 





ane wt nee Gn Gn OO os oh 


DECISIONS OF THE COMPTROLLER GENERAL 57 


the well water is free from harmful bacteria and even if, upon test, the water 
is found to be free from such bacteria at a particular time, there can be no 
assurance of the continued fitness of the water for human consumption. There- 
fore, the well water in that locality, which also has a particularly bad taste, is not 
generally used for drinking purposes, and I am informed that it is the general 
practice in the community to purchase such water. It is my understanding that, 
under these conditions, the expenditure of funds for the purchase of drinking 
water would be proper under the Commission’s appropriations referred to above, 
providing in part as follows: 

“Salaries and expenses, national defense: For all expenses necessary to enable 
the Federal Communications Commission, without regard to section 3709 of the 
Revised Statutes, to perform its functions related to national defense, including 
radio monitoring * * * 

I am aware of a number of your decisions regarding the purchase of drinking 
water without specific statutory authority therefor, including 18 Comp. Gen. 238, 
17 id. 698, 5 id. 53 and 90, and 3 id. 828. However, the cited cases involved the 
propriety of charges against appropriated funds for the purchase of drinking 
water when water was available from a central water system or was in some 
similar manner supplied for drinking purposes, under which circumstances it 
could be assumed that adequate and continued supervision by municipal author- 
ities to prevent contamination of the water would assure its fitness for drinking 
purposes. If, however, the purchase of water for drinking purposes would not 
be proper under the above circumstances, will you please advise whether the 
funds referred to above, may be used for periodic testing of the well water and 
for purification of the water, if necessary. 


In 18 Comp. Gen. 238, it was held (quoting from the syllabus) : 


A contract for the furnishing of bottled drinking water for the use of Govern- 
ment employees is not authorized where the public water supply is admitted by 
the local health officer to be “free from bacteria” and is not shown to be detri- 
mental to the health of the employees, notwithstanding his opinion that “the 
water was of a turgid and muddy nature having a taste which * * *, would 
make the water not potable for human consumption.” 


In decision of September 14, 1932, A-44192, to the Secretary of the 
Treasury, there was considered the question of furnishing drinking 
water to an inspection station of the Customs Service under conditions 
therein stated as follows: 


One such inspection station is located 3.2 miles from Ambrose, North Dakota, 
on the Canadian border. Obviously, there is no public water supply, and water 
for domestic use must be secured from wells or cisterns. The deep well which 
has been sunk on the site supplies water of a very alkaline nature, which is 
very unpalatable, and spoils the taste of foods cooked in it. The report of a 
Public Health Service sanitary engineer on this water states that while there is 
nothing injurious in the water for domestic use, it would not be satisfactory for 
culinary uses, and while his recommendations suggest the use of the water for 
boiler purposes and domestic purposes, after certain treatment thereof, he excepts 
its use for culinary and possible drinking water purposes, because of its 
objectionable taste. 


With respect to the situation there presented, it was held in said deci- 
sion, as follows: 


Clearly there is no duty on the Government to furnish its employees with water 
for cooking purposes when they are not entitled to subsistence at Government 
expense. 

The appropriation quoted, supra, does not specifically provide for the purchase 
of drinking water and, with respect to the rules governing the purchase of water 


654881™—46—6 

















58 DECISIONS OF THE COMPTROLLER GENERAL 






under such circumstances, your attention is invited to the decisions reported in 
5 Comp. Gen. 53; id. 90, and decisions therein cited; and to decision addressed 
to you under date of December 13, 1980, A-34468, involving the purchase of bot- 
tled spring water by the Collector of Internal Revenue at Aberdeen, South Dakota. 

Since the necessity for the purchase of the water from the Government stand- 
point has not been shown, you are advised that, under the facts stated, the use 
of the appropriation involved for the furnishing and delivery of water from a 
private well is not authorized. 

While it appears that the published decisions of this office negativ- 
ing the purchase of drinking water, of which 18 Comp. Gen. 238, is an 
example, have been in cases in which there was available a municipal 
water supply, that fact was not the controlling feature—the real test 
being the availability of a supply of drinking water irrespective of 
its source, that is to say, if there be available an adequate supply of 
potable drinking water, the purchase of drinking water is not au- 
thorized as a charge against appropriated funds in the absence of a 
specific statutory provision therefor. Compare B-25611, May 27, 
1942. The rule is clearly stated in the syllabus of the decision, 5 
Comp. Gen. 53, as follows: 


As there is no duty or obligation upon the United States to furnish drinking 
water to employees not entitled to subsistence at Government expense, regardless 
of whether a suitable supply is or is not available without charge, the purchase 
of drinking water at Government expense for use in offices, without sufficient 
evidence as to the necessity therefor from the Government’s standpoint as dis- 
tinguished from the needs or preferences of the employees, is not authorized in 
the absence of a specific provision in the appropriation involved providing for 


such purchase. 

As it would appear that there is an available supply of water from 
individual wells and that the water in the available wells has not 
been shown to be non-potable, that is, not safe for drinking purposes, 
the purchase of drinking water is not authorized upon the present 
record. 

Since, as indicated above, there is no duty or obligation upon the 
Government to purchase drinking water for its employees not en- 
titled to subsistence at Government expense, I perceive no more reason 
for the Government to incur the cost of periodic testing of the avail- 
able water supply than, for instance, of incurring costs of analyzing 
or testing such commodities as are obtained by them for eating pur- 
poses. I do not find that the referred-to appropriation is any more 
available for the cost of testing the available water supply than for 
the purchase of water for drinking purposes. It is to be presumed 
that facilities are provided by the State free of cost for testing and 
analyzing water in any section of the State. Accordingly, the ques- 
tion posed in the last sentence of the third paragraph of your letter 
is answered in the negative. 
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MAIL-HANDLING COSTS OF PUBLICATIONS WRAPPED, DISPATCHED, 
ETC., BY GOVERNMENT PRINTING OFFICE FOR OTHER AGENCIES 


While section 92 of the act of January 12, 1895, as amended, requires the Gov- 
ernment Printing Office to perform the work of addressing, wrapping, and 
mailing or dispatching for public distribution publications issued by the 
executive departments and other Government establishments at Washing- 
ton, D. C., the costs of handling the publications after being placed in the 
mails, on the bases prescribed by the provisions of the act of June 28, 1944, 
relating to the control of the penalty-mailing privilege of Government agen- 
cies, must be borne by the executive department or establishment concerned, 
and not by the Government Printing Office. 


Comptroller General Warren to the Secretary of Commerce, July 27, 1944: 
I have your letter of July 24, 1944, as follows: 


Under date of July 18, 1944, the Public Printer advised this Department with 
respect to Public Law 364, 78th Congress, as follows: 

“Reference is made to Public Law No. 364, 78th Congress, 2d Session, effective 
July 1, 1944, which makes substantial changes in Postal Regulations relating to 
penalty mail privileges. Among other things the Law requires each Department 
and Agency of the Government to prepay postage on packages weighing in excess 
of four pounds. Section 3 of Public Law 364, provides in part as follows: 

“*On and after August 1, 1944, no article or package of official matter, or num- 
ber of articles or packages of official matter constituting in fact a single shipment 
exceeding four pounds in weight shall be admitted to the mails under the penalty 
privilege.’ 

“Of course it is evident, in view of this provision of the Law, that if the 
Government Printing Office is now performing the mailing services for your 
Department or Agency and to provide for the continuance of this service without 
interruption, it will be necessary to obtain for your Department or Agency, a 
permit number from the Post Office Department and furnish this permit number 
to the Government Printing Office with your authority to use this permit on or 
before August 1, 1944. 

“In further compliance with the provisions of Public Law No. 364, the Govern- 
ment Printing Office, beginning July 1, 1944, will maintain a record, by classes, 
of mail matter mailed under the Government Printing Office penalty privilege for 
your Department or Agency, unless your penalty labels are furnished in advance. 
A report of this mail matter, as maintained by the Government Printing Office, 
will be made to the Post Office Department each quarter and a copy of this report 
will be furnished your office. 

“Your prompt attention to this matter will be appreciated.” 

Under Public Law 364; 78th Congress, approved June 28, 1944, the estimated 
cost of handling the penalty mail of each executive department, agency, or in- 
dependent establishment is to be determined by the Postmaster General, and 
each such department, agency or independent establishment is required to deposit 
in the general fund of the Treasury as Miscellaneous Receipts from its appro- 
priation an amount equivalent to such cost. 

This Act further provides that certain official matter exceeding 4 Ibs. in weight 
may be accepted for mailing upon the payment of postage. 

Section 92 of the Act of June 12, 1895, 28 Stat., 623, 44 U. S. C. 95 provides 
that it shall be the duty of the Public Printer to perform the work of address- 
ing, wrapping, mailing or otherwise dispatching any publication issued by any 
executive department or other Government establishment in the District of 
Columbia for public distribution (except certain matters expressly excepted 
from the statute), and that no money appropriated by any Act shall be used 
for such services. 

Your opinion is respectfully requested as to whether the appropriated funds 
of this Department are to be used for the payment of postage, or chargeable 
with the estimated cost of handling the penalty mail on publications issued 
by this Department the mailing and distribution of which is required by the 
Act of 1895 to be handled by the Public Printer. 

Due to the urgency of this matter, an early decision is requested. 
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Section 92 of the act of January 12, 1895, 28 Stat. 623, as amended 
by section 8 of the act of August 23, 1912, 37 Stat. 414, and published 
as title 44, section 95, U.S. Code, provides: 


No money appropriated by any Act shall be used for services in any executive 
department or other Government establishment at Washington, District of 
Columbia, in the work of addressing, wrapping, mailing, or otherwise dispatch- 
ing any publication for public distribution, except maps, weather reports, and 
weather cards issued by an executive department or other Government estab- 
lishment at Washington, District of Columbia, or for the purchase of material 
or supplies to be used in such work; and it shall be the duty of the Public 
Printer to perform such work at the Government Printing Office. Each head of 
such executive department and other Government establishment at Washington, 
District of Columbia, shall furnish from time to time to the Public Printer 
mailing lists, in convenient form, and changes therein, or franked slips, for use 
in the public distribution of publications issued by such department or establish- 
ment; and the Public Printer shall furnish copies of any publication only in 
accordance with the provisions of law or the instruction of the head of the 
department or establishment issuing the publication. Nothing in this section 
shall be construed as applying to orders, instructions, directions, notices, or 
circulars of information printed for and issued by any of the executive depart- 
ments or other Government establishments or to the distribution of public docu- 
ments by Senators or Members of the House of Representatives or to the fold- 
ing rooms and document rooms of the Senate or House of Representatives. 


Section 1 of the act of June 28, 1944, 58 Stat. 394, Public Law 364, 
provides, in pertinent part, as follows: 

That all envelopes, labels, wrappers, cards, and other articles, bearing the 
indicia prescribed by law for matter mailed free of postage under the penalty 
privilege by all executive departments and agencies, all independent establish- 
ments of the Government, and all other organizations and persons authorized by 
law to use the penalty privilege, shall be procured or accounted for through 
the Postmaster General under such regulations as he shall prescribe. * * * 

The services required to be performed by the Government Printing 
Office by section 95, Title 44, U. S. Code, all relate to the preparation 
of the material for mailing. Said statute does not relieve the execu- 
tive departments from paying for the cost of printing the material 
originating in their respective departments; neither does it vest in 
the Government Printing Office any control over the distribution of 
the material it is required to prepare for mailing. 

The express purpose of the act of June 28, 1944, is to establish a 
method to control the penalty-mailing privilege of the executive de- 
partments, agencies, and independent establishments of the Govern- 
ment, and to make each executive department, agency, or independent 
establishment secure an appropriation in an amount adequate to 
cover the cost of handling by the Post Office Department of all mail 
sent out under their penalty privilege. See House Report 1011 and 
Senate Report 984 on H. R. 4033, which became the act of June 28, 
1944, Public Law 364. 

The terms of section 1 of the act of June 28, 1944, that all franked 
envelopes, wrappers, etc., be procured by the various executive de- 
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partments, agencies, and independent establishments from the Post- 
master General, coupled with the provision in section 95, Title 44, 
U. S. Code, that the respective departments utilizing the services of 
the Government Printing Office in addressing, labeling, and mailing 
publications must furnish the Government Printing Office with mail- 
ing lists “or franked slips”, appear to require that any costs of 
handling the publications after being placed in the mail, and based 
on the Post Office Department estimate of franked paper furnished 
that department by the Post Office Department, must be borne by 
the appropriations of the executive department, or establishment to 
which the franked paper is furnished by the Post Office Department 
and not by the Government Printing Office. 

Accordingly, the question posed in the penultimate paragraph of 
your letter is answered in the affirmative. 


(B-43018) 


DECEDENTS’ ESTATES—PRIVATE ACT PAYMENTS; CHECKS RECEIVED 
BUT NOT NEGOTIATED 


An amount accrued and unpaid at the time of the death of the beneficiary under 
a private act directing payment of a monthly sum to him for the remainder 
of his life—which payments constitute a gratuity not going to the admin- 
istrator or executor nor descending to the heirs—may not be paid to the 
executor of the decedent’s estate. 

Where, pursuant to a private act providing for the monthly payment of a stipulated 
sum to a designated person for the remainder of his life, a check was issued 
and delivered to the payee prior to his death but was not negotiated, receipt 
of the check did not constitute a payment under the act so as to vest in the 
executor of the decedent’s estate a right to receive payment of the amount of 
the check. 

Comptroller General Warren to Henri P. des Garennes, August 1, 1944: 

There was received from your attorney, Vincent A. Tubman, a letter 
dated March 31, 1944, requesting review of settlement dated February 
8, 1944, which disallowed your claim for the proceeds of Navy Depart- 
ment (Supply Corps) check No. 22,641, for $50, drawn November 2, 
1943, by W. M. Dugdale, symbol 56,799, to the order of P. Jean des 
Garennes, representing a monthly payment under Private Law 88, 73rd 
Congress, 48 Stat. 1330. 

By the terms of the act, the Secretary of the Navy was authorized 
and directed to pay to P. Jean des Garennes, the sum of $50 per month 
for the remainder of his life. No provision was made therein for 
payment to any person other than said des Garennes. That is to say, 
no provision was made for payment to personal representatives of 
amount accrued and unpaid at the time of hisdeath. Mr. des Garennes 
died November 5, 1948. At the time of his death he had received and 
had in his possession the check for $50. Your claim, as executor, is 
for the amount of the check. 
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The claim was disallowed because it had no foundation in law, but 
depended entirely upon the generosity of the Government. The bene- 
fits provided by the act constituted a gratuity. It was a reward granted 
by Congress for faithful service. It was recognition of a claim which 
could not have been enforced against the Government. It is a gratuity 
which does not go to the administrator or executor as an asset of the 
estate. The benefit did not descend to the heirs. See Heirs of Emer- 
son V. Hall, 13 Pet. 409, 413. 

Review of the disallowance is requested for the reason that the check 
had been issued and delivered to the payee during his lifetime; that 
delivery of the check constituted payment under the act; and that your 
claim is for the amount of the check which had become the property 
of decedent prior to his death and is not a claim under provisions of the 
act of May 3, 1934. The question for determination is whether receipt 
of a check constitutes payment where the payee dies without negotiat- 
ing it. 

In decision of May 28, 1941, B-13686, to the Federal Security Admin- 
istrator, Federal Security Agency, the Comptroller General stated as 
follows: 


The accounting officers have consistently applied the rule that the receipt of a 
check does not constitute payment where it is not negotiated by the payee prior 
to his-death. In decision of March 22, 1940, 19 Comp. Gen. 811, addressed to the 
Chairman, Railroad Retirement Board, it was said. 

“It is well settled that in the absence of a special agreement to that effect, the 
delivery and acceptance of a check does not operate as payment of a debt unless 
the check is paid. Cleve v. Craven Chemical Co., 18 Fed. (2d) 711, 712; Dow v. 
Cowan, 23 Fed. (2d) 646, 647; Jefferson Standard Life Insurance Co. v. Wisdom, 
58 Fed. (2d) 565, 566; Carcaba v. McNair, 68 Fed. (2d) 795, 796; Mittry Brothers 
Construction Co. v. United States, 75 Fed. (2d) 79, 82; Standard Investment Co. v. 
Town of Snowhill, North Carolina, 78 Fed. (2d) 33, 35-6; Manufacturers Finance 
Co. v. Armstrong, 78 Fed. (2d) 289, 290; Hamilton v. R. S. Dickson & Co., 85 Fed. 
(2d) 107. Compare 26 Comp. Dec. 1038; and 9 Comp. Gen. 144. This general rule 
appears to be the rule in North Carolina where the checks in question were 
delivered and negotiated. Thomas v. Prudential Insurance Company of America, 
104 Fed. (2d) 480, 481. It is not believed there could be successfully asserted 
that a different rule is for application in the present case because United States 
Treasury checks are involved. It is well settled that ‘As against the United 
States, the rights of the holder of its checks drawn upon the Treasurer are the 
same as those accorded by commercial practice to the checks of private individ- 
uals.’ United States v. Guaranty Trust Company, 293 U. S. 340, 350, and cases 
there cited. See, also, 12 Comp. Gen. 492.” 


In 19 Op. Atty. Gen. 1, it was said: 
* * * The question is thus reduced to, what is a payment to a pensioner in 
his life-time? In the absence of special contract the presumption is that the 
payment of an obligation shall be made in money. The presumption applies to 
a pensioner as well as to any one else. Till he gets his money or that which in 
law is its equivalent, he is not paid nor is the Government discharged. If he 
receives a check but never transfers it nor gets the check cashed he has not 
received his money * * * 


The Attorney General cited a number of court decisions in support 
of that opinion. The above statement was quoted and followed by 
the Comptroller of the Treasury in decision of March 13, 1909, 15 
Comp. Dec. 543. 
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Application of the established rule required cancellation of the 
check, leaving the amount in the appropriation against which the 
check was drawn. Accordingly, upon review, the settlement of Febru- 
ary 8, 1944, is found correct and must be and is sustained. 


(B-43298) 


COMPENSATION—POSTMASTERS AT FOURTH-CLASS SEASONAL 
OFFICES 


A postmaster at a fourth-class seasonal post office who performs no service for 
the reason that his office is not open for the transaetion of business during 
a particular calendar year is not entitled to payment of the fixed annual 
salary authorized by section 2 of the act of March 29, 1944, for postmasters 
at fourth-class seasonal offices, 

Where a fourth-class seasonal post office was not open for the transaction of 
business during any portion of a calendar year, resulting in the lack of any 
postal receipts during that year upon which to compute the annual salary 
of the postmaster for the succeeding fiscal year as provided by section 2 of 
the act of March 29, 1944, the postmaster’s salary may not be computed 
on the basis of receipts during some prior year when the office was open 
for business; however, the office may be regarded as in the class of “newly 
established offices” and the postmaster’s salary fixed as provided by the act 
for such class of offices. 


Comptroller General Warren to the Postmaster General, August 1, 1944: 
I have your letter of July 13, 1944, reference 50, as follows: 


Section 2 of Public Law 271, approved March 29, 1944 specifies that the com- 
pensation of postmasters of the fourth class shall be annual salaries to be fixed 
or adjusted on July 1 each year, based upon the gross postal receipts for the 
ealendar year immediately preceding. Section 2 of the Act contains a proviso 
which authorizes the Postmaster General to prorate the fixed annual salary of 
seasonal offices of the fourth class over the months such offices are open for 
business during a fiscal year. 

During the calendar year 1943 a number of seasonal “summer resort” offices 
did not open for business, and there are a number of such offices which will not 
be open during the calendar year 1944. Some of the offices which did not open 
during the calendar year 1943 will be open a portion of the fiscal year beginning 
July 1, 1944. 

Your decision is requested whether the postmaster at a seasonal office which 
was not open for the transaction of business is entitled to any compensation 
for that year and if so, upon what basis. Also whether the salary of a post- 
master for the succeeding year in which the office is open for the transaction 
of business should be based upon the gross postal receipts for the last calendar 
year in which postal business was transacted. 


The act of March 29, 1944, Public Law 271, effective July 1, 1944, 
provides: 


Sec. 2. The compensation of postmasters of the fourth class shall be annual 
salaries, graded in even dollars, and payable in semimonthly payments, to be 
ascertained and fixed by the Postmaster General from their respective quarterly 
returns to the General Accounting Office, or copies or duplicates thereof to the 
First Assistant Postmaster General, for the calendar year immediately preceding 
the adjustment, based on gross postal receipts at the following rates, namely: 

Provided, That at seasonal offices of the fourth class, the Postmaster General 
may authorize the payment of the fixed annual salary prorated over the months 
such office is open for business during a fiscal year: Provided further, That the 
salaries of postmasters at newly established offices of the fourth class shall be 
fixed at the lowest salary rate, except that whenever unusual conditions prevail 
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at such an office the Postmaster General, in his discretion, may advance any such 
office to the appropriate salary rate indicated by the receipts of the preceding 
quarter. [Italics supplied.] 


There is nothing, either expressed or implied, in the statute which 
reasonably may be considered as authorizing the payment of salary 
to a fourth-class postmaster who performs no service for the reason 
that his office is not open for the transaction of business during the 
calendar year. Accordingly, your first question (first sentence of 
the last paragraph of your letter) is answered in the negative. 

Referring to your second question (last sentence of your letter), 
the statute does not provide specifically a basis for computing salary 
of a seasonal fourth-class postmaster whose office was not open for 
the transaction of business during any portion of the preceding 
calendar year. Obviously, if a seasonal post office is not open for the 
transaction of business “for the calendar year immediately preceding 
the adjustment” (quoting the italicized words of the statute), there 
would be no postal receipts during that calendar year upon which 
to compute the salary of the postmaster. As the statute does not so 
provide, and as the postal receipts for any other prior calendar year 
may have been greatly out of line with the postal receipts of the cur- 
rent calendar year, there would be no authority to compute the salary 
of the postmaster for the current calendar year upon the postal re- 
ceipts of any prior calendar year other than the calendar year im- 
mediately preceding the current calendar year. Accordingly, your 
second question is answered in the negative. 

However, in the second proviso to section 2 of the statute, provision 
is made for fixing the salaries of postmasters “at newly established 
offices of the fourth class.” In the absence of any other provisions in 
the law controlling the matter, an office of the fourth class which 
was not open for the transaction of business during any portion of 
the calendar year immediately preceding the current calendar year 
during which the office is open for the transaction of business, rea- 
sonably may be regarded as in the class of a “newly established of- 
fice” within the meaning of the statute, and the salary rate of the in- 
cumbent may be fixed under the provision of the statute accordingly. 


(B-43261) 
COMPENSATION—EMPLOYEES AS DISTINGUISHED FROM OFFICERS 


The First and Second Deputy Recorders of Deeds of the District of Columbia 
who, pursuant to the provisions of sections 45-702 and 45-703 of the District 
of Columbia Code, are appointed by the Recorder of Deeds, and not by the 
President by and with the advice and consent of the Senate, are employees 
rather than officers, and, therefore, they are not entitled to compensation as 
incident to holding title to a’ public office. 24 Comp. Gen. 45, distinguished. 
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Comptroller General Warren to the Recorder of Deeds, District of Columbia, 
August 3, 1944: 


Reference is made to letter of July 22, 1944, from the First Deputy 
Recorder of Deeds, District of Columbia, as follows: 

In view of your opinion of July 21, 1944, No. B-43261, we would be pleased 
to have you advise us if the opinion therein rendered is applicable to the First 
Deputy Recorder of Deeds for the District of Columbia, appointed in accord- 
ance with the provisions of Title 45, Sec. 702, D. C. Code (1940), and to the 
Second Deputy Recorder appointed in accordance with the provisions of Title 45, 
See. 703, D. C. Code, (1940) ? 

With the condition of the Recorder as it is outlined in my letter of July 13, 
1944 which your letter of July 21, 1944 answers, is the First Deputy obliged to 


act as Recorder under the terms of the provisions of Title 45, Sec. 704, of the 
D. C. Code, (1940) ? 


The decision of July 21, 1944, B-43261, 24 Comp. Gen. 45, to which 
you refer, held that, pursuant to sections 45-701 and 45-704 of the 
District of Columbia Code, 1940 edition, the Recorder of Deeds of 
the District of Columbia is an “officer” of the United States, as dis- 
tinguished from an “employee”, for the reason that he is appointed to 
a public office by the President by and with the advice and consent 
of the Senate, and, accordingly, that he is entitled to the salary of 
the office so long as he holds the title thereto. 

Pursuant to sections 45-702 and 45-703 of the District of Columbia 
Code, the First Deputy Recorder and the Second Deputy Recorder 
are not appointed by the President by and with the advice and con- 
sent of the Senate, but by the Recorder of Deeds. Hence, while they 
may be officers in a sense, they properly are for classing as em- 
ployees rather than as officers within the meaning of the rule stated in 
the referred-to decision. 

The question posed in the concluding paragraph of the above- 
quoted letter properly is not for determination by this office. 


(B-43439) 


OVERTIME COMPENSATION—FORTY-HOUR WEEK EMPLOYEES— 
TRAVEL TIME 


Per hour employees subject to the forty-hour week statute of March 28, 1934, 
who, under the present work schedule, are required to work regularly six 
eight-hour days per week (Monday through Saturday), instead of the five 
days (Monday through Friday) required under normal conditions, overtime 
rates of compensation being paid for Saturday, are entitled to compensation 
for not to exceed eight hours at overtime rates for a Saturday on which they 
are required to perform official travel, whether by common carrier or by 
privately owned conveyance; however, for travel time on a Sunday, basic 
rates of compensation, exclusive of overtime, for not to exceed eight hours 
are payable. 14 Comp. Gen. 907 amplified. 


In accordance with the rules stated herein with respect to compensation for 
travel time of employees coming within the purview of the forty-hour week 
statute of March 28, 1934, per hour truck drivers subject to said statute 
who perform official travel as passengers—as distinguished from drivers— 
in Government vehicles in connection with their regular duties as drivers 
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are entitled to compensation, for not to exceed eight hours, at basic rates 
for travel on a regular workday (Monday through Friday) or on Sunday, 
a nonwork day; and at overtime rates for travel on Saturday, the “overtime” 
day of the workweek. 


Comptroller General Warren to the Secretary of War, August 3, 1944: 
I have your letter of July 20, 1944, as follows: 


Your decision is requested on certain questions concerning civilian employees 
in the field services of the department when travel on official duty is involved. 
Such employees are paid on an hourly basis and are subject to the act of 28 March 
1934, 48 Stat. 522. 

It is the policy of the department that all departmental and field offices within 
the United States be open for business on a 7-day administrative work-week basis. 
The administrative work-week is set by commanding officers or higher authority 
and, if practicable, should begin on the same calendar day for all employees at 
an installation, preferably so that the regular nonwork day is Sunday. Where 
conditions permit, is should be from Saturday midnight to the following Saturday 
midnight, must be fixed in advance, and should not be changed to effect or avoic 
payment of overtime compensation. 

All employees of the department are required te work 8 hours per day, six 
days per week, except those classes of employees in the field service who cannot 
be effectively employed a full 48 hours. A regular weekly tour of duty in excess 
of or less than 48 hours per week (but not less than 40), or other than 8 hours 
per day 6 days per week, may be established by the commanding officer of a field 
establishment when necessitated by local conditions, subject to the approval of 
the commanding general of the appropriate force or his designated representative 
for all classes of employees except “on call” employees (for example, fire-fighters 
working on the two platoon system), employees whose compensation is based 
on other than a time period basis, or those whose hours of work are intermittent, 
irregular, or part time. 

In 14 Comp. Gen. 907 it was held, based on the act of March 28, 1934, that 
during the time the employee was traveling on a regular nonwork day (Saturday, 
as a 5-day week was in effect at that time, he was in a duty status but that he 
was not engaged in “labor” and therefore the time in a travel status should be 
eliminated when computing hours of labor for overtime pay purposes, the employee 
being entitled to compensation for such official travel time at straight time not 
to exceed 8 hours in any one day. Sunday was not involved in that case, but it 
is believed that the decision was intended to mean that an employee would be 
paid for travel actually performed on both Saturday and Sunday at the straight 
time rate not to exceed 8 hours in one day. 

The act of October 21, 1940 (Public Law No. 873, 76th Congress), as extended 
to April 30, 1943, provided that “compensation for employment in excess of forty 
hours in any administrative work-week computed at a rate not less than one 
and one-half times the regular rate is hereby authorized to be paid at such 
places and to... hourly ... employees of the field services of the War 
Department .. .” 

In 21 Comp. Gen. 724 is was held “that payment of overtime compensation is 
authorized under the terms of the statute for ‘employment’ while in the per- 
formance of the duties of such position during travel time in excess of the regular 
tour of duty of 40 hours per week.” 

The following is quoted from 22 Comp. Gen. 105, a decision on overtime pay 
for per annum employees: “The decision of June 18, 1935, 14 Comp Gen. 907, quoted 
by the Area Engineer, Milwaukee Ordnance Plant, held that official travel time 
is not ‘labor’ for per diem employees within the meaning of the 40-hour week 
statute of March 28, 1934, 48 Stat. 522, and accordingly that overtime compensa- 
tion could not be paid for travel time to employees coming within the purview 
of the statute. The term ‘labor’ does not appear in the act of June 3, 1941, but 
overtime compensation is payable under that statute ‘for employment in excess 
of 40 hours’. Official travel time during which an employee is in a pay status 
appears properly for regarding as ‘employment’ within the meaning of the act 
of June 3, 1941.” Payment for the voucher submitted in that case, covering 
overtime pay for a day spent traveling between official stations, was authorized. 
Since both the Statutes, June 3, 1941 for per annum employees, and October 21, 
1940 for hourly employees, are worded the same, i. e., “for employment in excess of 
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40 hours” it is believed that 22 Comp. Gen. 105 could be applied with equal effect 
to hourly employees, 

In 22 Comp. Gen. 636 it was stated, “when a regular work-week including 
some overtime, has been established for an employee (such as six days of 
eight hours each), and, on occasion, his directed travel requires him to be 
away from his headquarters during any part of such established work-week, 
his compliance with the travel order does not relegate him to a status of 
nonemployment, either for the hour of overtime or for the hours of ‘straight’ 
time. In other words, official travel (or incidental waiting time) during regular 
working is ‘employment’ within the meaning of the 1940 statute while, outside 
of such hours, generally itis not. The latter generalization would not hold true in 
the case, for example, of a truck driver for whom the travel incident to his 
work is active duty (21 Comp. Gen. 724), and there may be other exceptions 
not suggested by the present record.” 

The term “employment” is still currently in force for employees coming under 
the War Overtime Pay Act of 1943 (Public Law 49, 78th Congress). Section 
1 (e) excludes employees whose wages are fixed on a daily or hourly basis and 
adjusted from time to time in accordance with prevailing rates by wage boards 
or similar administrative authority serving the same purpose. This Department 
does not make any distinction between per annum and hourly employees when 
requiring them to travel on official duty for the convenience of the government. 
It is believed, however, that the Congress, through usage of the term “employ- 
ment” in the acts of October 21, 1940, June 3, 1941, and May 7, 1943, relating 
to both hourly and per annum employees, has indicated that “employment” 
rather than “labor” is the term to be used in defining the pay status of an 
hourly employee. 

The questions presented below are for employees who have a regular tour of 
duty of eight hours a day, Monday thru Saturday, Saturday being the overtime 
day and Sunday the nonwork day: 

1. In the case of an hourly employee who works eight hours a day, Monday 
thru Friday, and is then required to travel on Saturday and Sunday under 
competent travel orders involving either a permanent change of station or 
travel between his permanent station and a point of temporary duty, what 
compensation, regular or overtime, should the employee be paid for Saturday 
and Sunday, when (a) travel is performed by common carrier or (b) travel 
is performed by privately owned conveyance? 

2. It is frequently necessary to send truck drivers, holding positions under 
the 40-hour week statute of March 28, 1934, which were excluded from the 
purview of the Classification Act by proper administrative action, who have 
already worked their regular tour of duty at their permanent stations, to 
other installations to drive equipment back to their permanent stations. During 
the travel time between their permanent stations and the other installations the 
employees are riding as passengers in government vehicles and are not actually 
driving the equipment. Are such employees entitled to regular or overtime 
compensation for such travel time when travel is performed (a) on a regular 
work day, (b) on Saturday, the regular overtime day, and (c) on Sunday, 
the nonwork day? 

Your early consideration of the questions presented herein will be appreciated 
in order that payments may be made on a correct basis. 


Section 23 of the act of March 28, 1934, 48 Stat. 522, establishing 
a 40-hour week for employees in the several trades and occupations 
whose wages are fixed by wage boards or other wage-fixing authori- 
ties, contains the following proviso: 

* * * Provided, That the regular hours of labor shall not be more than 
forty per week; and all overtime shall be compensated for at the rate of not 
less than time and one half. 

The rule stated in decision of June 18, 1935, 14 Comp. Gen. 907, to 
which you refer, is as follows (quoting from the syllabus) : 

The overtime for which compensation at the rate of time and one-half time 
is authorized by section 23 of the act of March 28, 1934, 48 Stat. 522, establishing 


the 40-hour week, has reference to time in excess of 40 hours a week during 
which the employee is engaged in labor. No labor is performed during periods 
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of travel between duty stations and headquarters and accordingly during official 
travel time the employee is limited to pay at the basic rate per hour for not to 


exceed 8 hours per day. 

As suggested in the concluding sentence of the fourth paragraph 
of your letter, that rule would be applicable to travel time on Sunday, 
also. 

That rule was stated at a time when employees were not required 
by general administrative orders to work regularly 48 hours on 6 
days per week. Under the present wartime conditions and in ac- 
cordance with administrative orders, it is understood from your letter 
that the employees to whom you refer have no discretion to determine 
whether they will or will not work on Saturday, the sixth day of the 
week for which overtime rates of compensation are paid, but that 
work on Sunday, the seventh day of the week on which overtime 
rates of compensation are paid, is not mandatory in all cases— 
employees remaining on call if and when the need for their services 
are required on Sunday. 

Generally, employees are entitled during travel time on official busi- 
ness to the same compensation per day they would have received had 
they been on duty at their regular station; that is, they are regarded 
as in a duty status during the same number of hours they would have 
worked regularly at their official station. 22 Comp. Gen. 636. In line 
with such general rule, and in the light of the existing regularly re- 
quired employment on Saturday—the overtime day—lI have to advise 
the rule stated in the decision of June 18, 1935, hereafter will not be 
regarded as precluding payment for travel time on Saturday of not to 
exceed 8 hours’ overtime compensation which would have been paid 
to him had he remained on duty at his official station. Compare 23 
Comp. Gen. 904. However, for travel time on Sunday the rule stated 
in 14 Comp. Gen. 907, remains in force, that is, the employee is entitled 
to only his basic rate of compensation for not to exceed 8 hours for 
travel time on Sunday. Compare decision of July 4, 1944 (B-42854), 
24 Comp. Gen. 11. No distinction in this respect is required between 
travel by common carrier and by privatély owned conveyance. Ques- 
tion 1 is answered accordingly. 

As stated in your letter, it has been held that truck drivers actually 
are performing duty while driving a truck as distinguished from 
traveling on official business, and, accordingly, are entitled upon that 
basis to regular and overtime compensation computed pursuant to law. 
21 Comp. Gen. 724. While that decision applied the provisions of the 
act of October 21, 1940, 54 Stat. 1205, wherein the term “employment” 
was used, the same conclusion is justified as to truck drivers coming 
within the purview of section 23 of the act of March 28, 1934, that is, 
the duty of driving a truck may be regarded as “labor” within the 
meaning of said statute. However, during a return trip when truck 
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drivers travel as passengers they should be regarded as traveling on 
official business. Hence, the same rules are for application in answer- 
ing question 2 as were stated in answering question 1. Upon that basis 
during such travel time as passengers, truck drivers are entitled (a) to 
basic compensation not to exceed 8 hours for travel time on a regular 
workday, (b) to overtime compensation not to exceed 8 hours for 
travel time on Saturday, and (c) to basic compensation not to exceed 
§ hours for travel time on Sunday. 


(B-48275) 


TRANSPORTATION—HOUSEHOLD EFFECTS—EFFECTS ACQUIRED 
SUBSEQUENT TO CHANGE OF STATION 


Under the act of October 10, 1940, and the Executive regulations issued pursuant 
thereto, governing the payment of expenses of transportation of household 
goods of transferred civilian employees, there is no obligation upon the Gov- 
ernment to reimburse an employee the cost of transporting household goods 
acquired subsequent to the effective date of his change of station. 


Comptroller General Warren to Robert E. Lee, Department of Justice, August 
4, 1944: 


By letter dated July 11, 1944, the Administrative Assistant to the 
Attorney General forwarded here for consideration your letter of 
June 26, 1944, as follows: 


There is attached hereto a voucher submitted by Carson Pirie Scott and 
Company, Chicago, Illinois in the amount of $7.00, which amount represents 
freight charges for the shipment of one sofa belonging to Stuart T. Nash, Special 
Agent of the Federal Bureau of Investigation, from Chicago, Illinois to San 
Antonio, Texas. 

In this connection you are advised that Mr. Nash was transferred from Chicago 
to San Antonio under date of October 5, 1943. The sofa in question was purchased 
subsequent to this date in order to replace one which had been destroyed by fire 
early in the year 1943. Such a purchase had not been made previously as Mr. 
Nash lived in furnished apartments during the period in which he was assigned 
to the Chicago Divisional Office of this Bureau. 

As authorized certifying officer of this Bureau, I should appreciate being ad- 
vised as to whether this voucher may be certified, in view of the circumstances 
outlined above, without subsequent remuneration from the employee involved. 

I should also like to know whether an employee under official transfer may 
seek reimbursement for expenses incurred incident to the shipment of household 
goods purchased subsequent to the date of his transfer order, provided that all 
other circumstances surrounding the shipment are in accordance with the regu- 
lations governing the transporting of household goods at Government Expense. 

An early reply to this letter will be greatly appreciated. 


Prior to approval of the act of October 10, 1940, 54 Stat. 1105, provid- 
ing a uniform basis for reimbursing the cost of transporting household 
goods of Federal officers and employees upon change of station, the 
decisions of this office were to the effect that only household effects 
owned by an officer or employee on the effective date of his change of 
station might be transported at the expense of the Government as a 
part of the authorized allowance. 13 Comp. Gen. 464; decision of 
November 30, 1936, A-80934; decision of September 3, 1938, A-97368. 
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Section 11 of the President’s Regulations, Executive Order No. 8588, 
as amended by Executive Order 9122 dated April 6, 1942, issued under 
authority of the act of October 10, 1940, supra, provides that “No ex- 
penses shall be allowable for the transportation of property acquired 
en route from the last official station to the new.” While that provision 
of the regulation specifically does not prohibit reimbursement for the 
transportation of additional household goods acquired after the change 
of station and shipment of the household goods has been completed, 
nevertheless the evident purpose of the regulation is to continue in 
effect the previously existing rule—the two situations appearing an- 
alogous. Compare 10 Comp. Gen. 268, involving an application of 
the law and regulations governing the transportation of the household 
goods of officers and employees in the foreign service of the Department 
of State who do not fall within the purview of the act of October 10, 
1940, and the President’s Regulations thereunder (see section 16, Ex- 
ecutive Order No. 8588), authorizing the transportation of household 
goods acquired after change of station under certain circumstances. 
Accordingly, in the light of the long existing rule above stated 
applicable to all officers and employees of the Government (other 
than those in the foreign service of the Department of State) and 
on the basis of the quoted terms of the President’s Regulations, it is 
concluded that there is no obligation upon the Government to re- 
imburse Mr. Price for the cost of transporting the sofa from Chicago, 
Illinois, to San Antonio, Texas, which sofa was acquired after his 
change of station and the completion of the shipment of his house- 
hold goods incident thereto. Hence, the submitted voucher may not 
be certified for payment. It follows from the foregoing that the 
general question posed in the penultimate paragraph of your letter 
‘must be answered in the negative. 
The voucher and supporting papers are returned herewith. 


(B-43437) 


COMPENSATION OF EMPLOYEES WITH IRREGULAR OR UNUSUAL 
TOURS OF DUTY—DEDUCTIONS FOR LEAVE WITHOUT PAY; TER- 
MINAL ANNUAL LEAVE 



















In the case of a full time employee whose administratively fixed workweek is 
irregular with varying lengths of workdays during the week, the act of June 
30, 1906, establishing 4469 of the annual salary of an employee as the pay 
for one day does not require that %4¢09 of such salary be deducted for each 
day’s absence on leave without pay, but rather, a method may be adopted 
whereby an hour’s work is evaluated as % of %4eo of the annual salary, 
where a 48-hour weekly tour of duty is established, and deductions for a 
fractional “day’s or week’s leave without pay made on that basis. 22 
Comp. Gen. 683, distinguished. 

The compensation payable for terminal annual leave of a per annum employee 

assigned to a shift of 24 hours of continuous duty on alternate days from 

8 a. m. one day until 8 a. m. the following day, with a 24-hour rest period 
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in between—thus working a part of each calendar day—may be computed 
on the basis of considering the employee entitled to 2 days’ compensation 
for each 24-hour tour of duty and to %4 of $60 of his annual salary for 
each hour of leave for which he is to be paid. 22 Comp. Gen. 119, amplified. 


Comptroller General Warren to the Secretary of War, August 5, 1944: 
I have your letter of July 20, 1944, as follows: 


It is the purpose of this letter to obtain your ruling as to the proper method 
of computing compensation of certain per annum employees of the department 
who are subject to the Classification Act of 1923, as amended, and who have 
uncommon tours of duty. An uncommon tour of duty in the department is any 
tour other than one composed of six 8-hour days. 

It is the policy of the department that all departmental and field offices 
within the United States be open for business on a 7-day administrative work- 
week basis. The administrative work-week is set by commanding oflicers or 
higher authority and, if practicable, should begin on the same calendar day for 
all employees at an installation, preferably so that the regular nonwork day is 
Sunday. Where conditions permit, it should be from Saturday midnight to the 
following Saturday midnight, must be fixed in advance, and should not be 
changed to effect or avoid payment of overtime compensation. 

All employees of the department are required to work 8 hour per day, six 
days per week, except those classes of employees in the field service who cannot 
be effectively employed under such a tour of duty. A regular weekly tour of 
duty in excess of or less than 48 hours per week (but not less than 40), or other 
than 8 hours per day six days per week, may be established by the commanding 
officer of a field establishment when necessitated by local conditions, subject to 
the approval of the commanding general of the appropriate force or his desig- 
nated representative for all classes of employees except “on call” employees (for 
example, fire-fighters working on the two platoon system), employees whose 
compensation is based on other than a time period basis, or those whose hours 
of work are intermittent, irregular, or part-time. 

The act of June 30, 1906, 34 Stat. 763, provides that the daily rate of pay shall 
be 1/360 of the per annum rate. In 22 Comp. Gen. 683 it was held that a per 
annum employee who is absent from duty without pay during an administative 
work-week is entitled to 1/360 of the gross compensation, including both basic 
and overtime compensation, for each day in a pay status during the payroll 
period, and that there should be withheld only 1/360 of the gross compensation, 
including both basic and overtime compensation, for each day on which the em- 
ployee is in a non-pay status (leave without pay). 

In 22 Comp. Gen. 889 it was held that, “Now that the hours of part-time em- 
pioyees are fixed on a weekly basis, rather than a daily basis, representing a 
proportionate part of the weekly hours of duty for full-time employees in force 
on December 22, 1942, resulting in differing length of work days during the week, 
as in the situations presented—2 hours on 4 days, 4 hours on 1 day, and 8 hours 
on 1 day of the week—the old rule for computing compensation when leave of 
absence without pay is taken would not be workable.” [Italics supplied]. The 
old rule referred to was, “Where the salary rate of a part-time employee has 
been properly fixed on an annual basis, deduction for each day’s absence from 
duty, or when not available for duty upon call, for whatever reason, should 
be computed as 1/360 of the annual part-time rate,” (11 Comp. Gen. 261). 

In 22 Comp. Gen. 889 it was recognized that the hours of part-time employees 
are fixed on a weekly basis, rather than on a daily basis, and in view of that 
fact a new method of computing absence in a non-pay status was authorized. The 
work hours of full time per annum employees of the department are also fixed 
on a weekly basis rather than on a daily basis, and the question is therefore pre- 
sented whether any other method of pay computation for absence in a non- 
pay status could be authorized. 

Some full time per annum employees of the department, subject to the Classi- 
fication Act of 1923, as amended, and paid overtime compensation under Section 
2 of the War Overtime Pay Act of 1943 (Public Law 49, 78th Congress) are 
required to work a regular weekly tour of duty of 48 hours but the hours of work 
vary on different days during the week. Typical examples are the following: 


Sun. Mon. Tues. Wed. Thurs. Pri. Sat. Total 
9 9 9 9 9 3 48 
8% 8% 84H 8% 5H 48 
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One method of computation would be to adhere strictly to the rule that the 
pay for one day is 1/360 of the annual salary regardless of the number of hours 
worked. Absence in a non-pay status for one hour on Monday in example “a” 
above would result in loss of 1/9 of 1/360 of the annual compensation, including 
overtime compensation. Absence in a non-pay status for one hour on Saturday 
would result in the loss of 1/3 of 1/360 of the annual compensation, including 
overtime compensation. 

A more equitable method of computation, both to the government and the 
employee, would be to evaluate an hour's work as 1/8 of 1/360 of the annual salary 
regardless of the number of hours required to be worked in any one day provided 
a 48 hour weekly tour of duty was established. In the case of $1440 per annum 
employees working 9 hours Monday through Friday and 3 hours on Saturday, 
absence in a non-pay status for 1 hour, regardless of the day in the week, would 
result in loss of 1/8 of 1/360 of $1440 plus normal overtime compensation; non- 
pay status on a Monday would result in loss of 9/8 of 1/360 of $1440 plus normal 
overtime compensation. By this method an employee having an uncommon tour 
of duty, such as 9 hours Monday through Friday and 3 hours on Saturday, would 
have deductions made from his pay for absence in a non-pay status on exactly 
the same basis as an employee who worked the regular six 8-hour days in the 
work week. 

Another class of employees having an uncommon tour of duty are “on call” 
fire-fighters working on the two platoon system, whose work requires them to 
remain at, or within the confines of, their posts of duty more than 40 hours per 
week, but does not require that all of their time be devoted to actual work. Their 
tour of duty requires them to report for work at 8:00 a. m. and remain on duty 
for 24 hours until 8:00 a. m. the next day, following which they are given a 
24-hour rest period before reporting for duty again. Such employees are paid 
additional compensation under Section 3 of the War Overtime Pay Act of 1943 
(Public Law 49, 78th Congress). 

The facts of the particular case with respect to which your ruling is desired in 
order that proper payment can be made are as follows: 

An employee, Jr. Firefighter, CPC-5, $1680 per annum, with a tour of duty 
from 8:00 a. m. to 8:00 a. m. on the next day, with the following 24 hours off, 
has been separated and is entitled to 19 hours of terminal leave pay beginning 
at 8:00 a. m. on 1 June 1944, 

The same problem of paying compensation for part of a tour of duty also 
arises when a firefighter is in a non-pay status for several hours. 

The question is presented whether each day’s pay should be considered sepa- 
rately or two day’s pay considered as a unit, in view of your decision in 22 C. G. 
119 which’ seemed to establish that two days are to be considered as a unit in the 
case of an employee on duty 24 hours and off duty for the following 24 hours. 

One method of computing this employee's compensation for the 19 hours would 
be to pay him $5.50 (4460 of $1,680 plus $300 additional compensation) for the 
16 hours on June Ist, and $2.06 for the 3 hours on June 2nd, Thus, the gross 
compensation, both basic and additional, to be paid the employee for the 19 
hours extending over the two calendar days, would be $7.56. 

Using this method, it is pointed out, as an example, that if an employee having 
a 24-hour tour of duty from 8:00 a. m. one day until 8:00 A. M. the next 
day, did not report for work until 9:00 A. M. on June 1st and was considered 
in a non-pay status for the one hour, he would lose 4g of Yeo of his annual 
compensation plus additional compensation. If the same employee worked until 
7:00 A. M. on June 2nd and was considered in a non-pay status for the one 
hour from 7:00 to 8:00 A. M., he would lose % of 44¢0 of his annual compensa- 
tion plus additional compensation. Therefore, he would lose 4g of a day’s 
pay for the one hour in a‘non-pay status on June Ist and % of a day’s pay, or 
twice as much, for the one hour in a non-pay status on June 2nd, even though 
both absences occurred in the same tour of duty. Under this method an employee 
in a non-pay status for one hour who has a tour of duty from midnight to 
midnight would lose only %44 of one day’s compensation. 

It is believed that the only equitable method, both to the government as 
well as to the employee, to be used in the case presented would be one of the 
following: (1) The employee is entitled to receive 1%, of two day’s base pay 
plus additional compensation for the 19 hours, or $8.70 (1%, of %60 of $1,680 
plus $300). (2) Since the employee is paid for both days worked and days 
off duty, for purposes of computing pay it can be considered that he is in a 
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pay status 12 hours each day (24 hours divided by 2). On this basis he would 
be in a pay status for 12 hours on June ist and 7 hours on June 2nd, and he 
would be entitled to $5.50 (4460 of $1,680 plus $300) for June Ist, and $3.20 
({Ae2 of Yeo of $1,680 plus $300) for June 2nd, or a total of $8.70. (3) The em- 
ploye is required to work a total of 360 hours in a calendar month for which 
he receives $140. basic compensation and $25. additional compensation, or 
$.45833 an hour. Nineteen hours at $.45833 equals $8.70. 

The matter of requiring a deduction from total compensation be- 
cause of leave of absence without pay specifically is not controlled by 
statute, except for unauthorized absence on the thirty-first day of a 
month. While it is true, as you state, that under the provisions of 
section 6 of the act of June 30, 1906, 34 Stat. 763, compensation for 
one day of an employee paid on an annual basis is 44g9 of the annual 
rate, that statute is not to be so applied as to preclude an equitable 
and just rule for making deductions from total compensation for a 
fractional day’s or week’s absence without pay of full time employees 
whose administratively fixed workweek is irregular with varying 
lengths of workdays during the week. The decision of January 21, 
1943, 22 Comp. Gen. 683, to which you refer, applied the overtime 
law of December 22, 1942, to employees with a regular 48-hour ad- 
ministrative workweek of six 8-hour days and does not control the 
situation here presented. Therefore, in the light of what is stated 
above, this office is not required to object to the adoption of a method 
of computation such as that suggested in the ninth paragraph of your 
letter for employees of the class referred to therein. 

With respect to the other class of employees about which you in- 
quire, namely, fire fighters, you invite attention to the decision of 
August 5, 1942, 22 Comp. Gen. 119, which held as follows (quoting 
from the syllabus) : 

The word “days” as used in the Annual and Sick Leave Acts of March 14, 
1936, means calendar days and not work days, and, therefore, employees assigned 
to shifts of 24 hours of continuous duty on alternate days, from 8 p. m. one 
day until 8 p. m. the following day, with a 24-hour rest period in between—thus 
working a part of each calendar day—should be charged 2 days’ annual or sick 
leave for an absence on annual or sick leave for one such duty period and an 
absence for 1 week should be charged as 7 days’ leave where Sundays are 
included within the regular tour of duty. 

That decision did not consider the question involved in the com- 
putation of compensation due during terminal annual leave of an 
employee with the tour of duty of 24 hours such as in the case of 
the fire fighter presented in your letter. In such a case as here pre- 
sented, there reasonably would appear for adoption rule (1) suggested 
in the concluding paragraph of your letter, the application of which 
rule would result in a payment of $8.70 for 19 hours terminal annual 
leave, thereby charging terminal annual leave on substantially the 
same basis as the leave which was involved in the above-quoted 
decision. 


654881™—46——_7 
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(B-43630) 


ANNUAL LEAVE—COMPENSATION EQUIVALENT PAYMENTS TO HEIRS 
OF DECEASED EMPLOYEE 


The heirs of a deceased employee may not be paid the compensation equivalent 
of the annual leave which had accrued to him under the annual leave statute 
of March 14, 1936, as amended, but which he had not been permitted to 
take prior to his death. 


Acting Comptroller General Yates to Kathryn I. Donaldson, August 5, 1944: 

Reference is made to your letter of July 5, 1944, relative to your 
claim for an amount believed to be due as compensation for unused 
annual leave accumulated by your late husband Thomas A. Donaldson 
as an employee of the War Department. 

The record shows that Thomas A. Donaldson was employed as 
senior investigator, War Department, Army Air Forces, Matériel 
Center, Cleveland, Ohio; that he died on December 30, 1943; that he 
had 64 days, 0 hours, and 30 minutes accrued annual leave to his credit 
on that date; and that your claim for compensation covering said 
annual leave was disallowed by settlement of this office dated June 20, 
1944, No. 0835554, for the reasons stated therein. 

The act of December 17, 1942, 56 Stat. 1052, Public Law 806, 
provides: 


That the first sentence in section 1 of the Act of March 14, 1936 (49 Stat. 1161), 
is hereby amended by adding the following proviso: “: Provided further, That 
during the national emergency declared by the President of the United States 
on September 8, 1939, the leave unused by the employees of the departments, 
independent establishments, and agencies, not in other form commuted or com- 
pensated, shall be accumulated for succeeding years until it totals not exceeding 
ninety days: And provided further, That when the unused leave accumulated 
equals or exceeds sixty days in the aggregate, not more than fifteen days of 
unused leave may be further accumulated in any one calendar year”. 

The purpose and intent of the act of December 17, 1942, supra, 
amending the annual leave act of March 14, 1936, 49 Stat. 1161, by 
increasing from 60 days to 90 days the amount of unused annual leave 
that an employee may accumulate “during the national emergency 
declared by the President of the United States on September 8, 1939,” 
was to provide relief for employees who had not been afforded an 
opportunity to take their annual leave due to the national emergency 
and did not purport to authorize payment to heirs of a decéased 
employee for leave accrued at time of death. While this office recog- 
nizes the fact that section I of the act of March 14, 1936, 49 Stat. 1161, 
as amended by the act of December 17, 1942, supra, unlike certain 
prior leave acts, confers a right—as distinguished from a privilege to 
be granted or denied at the discretion of the head of the office—to 
be absent from duty for a prescribed period without loss of pay, there 
is no provision (expressed or implied) in the act, as amended, author- 
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izing payment in lieu of leave not granted to a former officer or 
employee after separation from the service by death. 

While it may be that administrative officials, due to exigencies of 
the service, refused to permit your late husband to take leave which 
had accrued to him, such action confers no right under the act of March 
14, 1936, 49 Stat. 1161, as amended by the act of December 17, 1942, 
56 Stat. 1052, Public Law 806, upon the heirs of a deceased employee 
to payment for leave accrued at time of death. The right to receive 
compensation covering their annual leave is a benefit personal to the 
involved employee and does not inure to anyone else. 

Accordingly, that part of settlement dated June 20, 1944, which 
disallowed your claim for compensation, covering unused annual leave 
due your late husband, must be, and is, sustained. 


(B-27231) 


SELECTIVE SERVICE SYSTEM—CONSCIENTIOUS OBJECTORS—RIGHT 
OF 'U. S. TO INSTITUTE SUIT FOR WAGES 


Where, in accordance with the Selective Training and Service Act of 1940 and 
regulations pursuant thereto, conscfentious objectors are assigned to civilian 
work of national importance under an agreement that the employer shall 
pay a fixed amount to the National Service Board for Religious Objectors in 
compensation for the services of the assignee—such board acting as an agent 
for the Selective Service System—it is to be considered that the services 
are performed pursuant to a contract between the employer and the United 
States so that the United States is such a party in interest in said contract 
as to be entitled to institute suit for amounts due thereunder. 


Comptroller General Warren to the Director, Selective Service System, August 
7, 1944: 


I have your letter of July 19, 1944 (your file No. 9-278-32), as 
follows: 


Subject: Payment of Wages to Eli A. Miller Assignee to Civilian Work of Na- 
tional Importance Under the Selective Training and Service Act of 1940, as 
amended. 


At a recent conference between officers of the Selective Service System and 
Mr. Foley of the Claims Department of the Department of Justice, the above 
matter was presented to the Department of Justice for collection. As the matter 
was so involved on the question of whether or not the United States Government 
had such a claim for wages which it could enforce in the Court against one 
William Plas, it was suggested by the Department of Justice that the matter 
should be submitted by Selective Service to the General Accounting Office for a 
determination of the right of the United States Government to make a claim for 
wages in this case before any action be taken on such a claim by the Department 
of Justice. 

Attached hereto you will find a detailed memorandum and exhibits showing 
step by step the exact nature of the alleged claim for wages due from Mr. 
William Plas of Grafton, Ohio, for services rendered by subject. The attached 
memorandum shows all of the facts leading up to the employment of subject 
by Mr. Plas. We are hereby requesting that you consider the facts surround- 
ing subject’s employment as an assignee in civilian work of national im- 
portance under the Selective Service Act on Mr. William Plas’ dairy farm, and 
that you consider Mr. Plas’ refusal to remit $332.50 which has been demanded 
by Selective Service agents as money owing the National Service Board for Re- 
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ligious Objectors for coverage into the Treasury of the United States due for 
services rendered by subject from September 1, 1943 to March 31, 144. 

We are hereby requesting that you determine whether or not the United States 
Government is such a party in interest as it can legally institute suit against Mr. 
William Plas for these unpaid wages as monies due and payable into the Treas- 
ury of the United States. 

It is understood that there was no written agreement executed to 
cover the services of the assignee, Miller, while assigned to William 
Plas for work on his farm. Consequently, it will be necessary to con- 
sider, in some detail, the facts and circumstances of the assignment in 
order that the nature and terms of the contract of employment may 
be determined. 

It is provided in section 5 (g) of the Selective Training and Service 
Act of 1940, 54 Stat. 889, that persons who, by reason of religious 
training and belief, are found to be conscientiously opposed to par- 
ticipation in war in any form may be inducted into the land or naval 
forces and assigned to noncombatant service, or, if found to be con- 
scientiously opposed to such service, may, in lieu of such induction, be 
assigned to work of national importance under civilian direction. 
Executive Order No. 8675, dated February 6, 1941, authorizes the 
Director of Selective Service to determine work of national impor- 
tance to which conscientious objectprs may be assigned, to effect such 
assignments utilizing, if necessary, the services of public or private 
agencies, and to prescribe such rules and regulations as may be neces- 
sary to carry out the provisions of said Executive order. 

In June, 1942, there was executed a “memorandum of understand- 
ing” between the Department of Agriculture, the United States Em- 
ployment Service, the Selective Service System and the National Serv- 
ice Board for Religious Objectors. Apparently, this memorandum of 
understanding constituted the first step in the program to utilize the 
services of conscientious objectors in farm work and formed the basis 
for Administrative Directive No. 16, dated July 30, 1943, and revised 
January 27, 1944, issued by the Camp Operations Division, Selective 
Service System. Meanwhile, by Order No. 97, the Director of Se- 
lective Service had designated the assignment of conscientious ob- 
jectors to individual dairy farms to be work of national importance. 

So far as it may be material for present purposes, said Administra- 
tive Directive No. 16 provides that employees to whom assignee labor 
is made available must pay the prevailing wage of the community to 
the National Service Board for Religious Objectors, must make cer- 
tain periodic reports to the Camp Operations Division, Selective Serv- 
ice System, and provide room and board for the assignee. Checks, 
money orders, etc., in payment of wages are to be made payable to the 
National Service Board; but such remittances are to be mailed to the 
Finance Division, Selective Service System, and the Board is re- 
quired to provide adequate bond to the United States to cover amounts 
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paid by employers. Certain enumerated expenses are to be deducted 
from such payments by the Board and the balance remitted to the 
Selective Service System to be held in a special deposit account in the 
Treasury of the United States until the termination of hostilities. As 
to the assignee, it is provided that he is not being released or dis- 
charged but is still under the supervision and control of the Director 
of Selective Service and subject to the rules and regulations of the 
Selective Service System, and that wages paid for his services are 
to be collected by the said National Service Board, from which certain 
deductions are to be made and the balance deposited, as above 
indicated. 

In the memorandum attached to your letter, it is stated that by 
letter dated May 14, 1943, F. P. Ellsworth, United States Employ- 
ment Service, informed an official of the Selective Service System 
that Eli A. Miller had been placed with William Plas, Columbia 
Station, Ohio, and that said letter “certified a wage rate of $47.50 per 
month to be paid to the National Service Board for Religious Ob- 
jectors, plus room and board.” Also, it is stated that the employer, 
William Plas, submitted report cards covering time worked and pay- 
ments made for the services of Eli A. Miller for the months of May, 
June, July, and August—copies of such cards being attached to the 
letter. Apparently, no payment has been received for such services 
for the period from September 1, 1943, to March 31, 1944, and requests 
for payment of the amount due have been ignored. 

Under the provisions of the said Administrative Directive No. 
16, as revised, a financial benefit accrues from the agreement covering 
the services of the conscientious objector both to the National Service 
Board and to the Government. The Board obtains reimbursement 
for certain expenses incurred on behalf of the assignee; and the Gov- 
ernment receives the balance of wages paid for eventual covering 
into the Treasury as miscellaneous receipts. But it would seem that 
the financial benefits accruing to the Board are only incidental to 
the actual contract with the employer and depend primarily upon the 
terms of the cooperative arrangement between the Board and the 
United States. In other words, even though the employer makes pay- 
ments of wages direct to the Board he does so only because he has 
been so directed by the United States at the time the services of a con- 
scientious objector are made available to him. 

In decision dated July 13, 1942 (B-27231) this office held that while 
it might be that there is sufficient authority of law for the deduction 
by the National Service Board of the amount of expenses incurred 
by it from the wage of conscientious objectors assigned to work under 
an arrangement similar to that here involved, any remaining balances 
of such wages are required to be accounted for to the Government and 
covered into the Treasury as miscellaneous receipts. Subsequently, 
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said decision was modified by decision dated February 27, 1948, 
wherein the Secretary of the Treasury was advised that in view of 
the circumstances set forth in his letter, this office would interpose no 
objection to depositing such balances into a special deposit account 
with the Treasurer of the United States, there to be held until the 
termination of hostilities, with the understanding that promptly 
thereafter the moneys would be covered into the Treasury as miscel- 
laneous receipts. 

Those decisions were based on the premise that amounts earned 
by conscientious objectors assigned to work of national importance 
under circumstances such as are here involved constituted “moneys 
received * * * for the use of the United States”, which are re- 
quired by the terms of section 3617, Revised Statutes (31 U.S. C. 484) 
to be deposited and covered into the Treasury as miscellaneous receipts 
“at as early a day as practicable.” And a necessary corollary of such 
a conclusion is that a conscientious objector so assigned has no inde- 
pendent right to amounts paid for his services. Otherwise, there 
would have been no valid grounds for objection to the proposal orig- 
inally made, which was to the effect that balances of such wage pay- 
ments would be used for “war rehabilitation”. See, in this con- 
nection, B-27231, July 13, 1942. 

The Selective Training and Service Act of 1940 imposes on males 


between certain ages within the United States a liability to perform 
duty and sets up appropriate machinery to define and specify the duty 
due from each individual. Bronemann v. United States, 188 F. 2d 333. 
The Supreme Court of the United States has said: 


* * * The government has the right to the military service of all its able- 
bodied citizens; and may, when emergency arises, justly exact that service from 
all. In re Grimley, 137 U. S. 147, 153. Also, see United States v. Cornell, 36 F. 
Supp. 81. 

In United States v. Pace, 46 F. Supp. 316, 317, involving a prosecution 
for failure to comply with an order to report for work of national im- 
portance as conscientious objectors, it was held: 

* * * ‘The position of defendants is that because they are conscientiously 

opposed to participation in war in any form, etc., they may not be required to per- 
form any service. But not so. It was the duty of the Boards to, as they did, 
assign defendants to work of national importance under civilian direction, and 
defendants having refused to report and begin work as so assigned are found guilty 
under Section 311 as charged. 
Thus, it would seem that although conscientious objectors are relieved 
from the obligation to bear arms, by the express exemption in section 
5 (g) of said act, the right of the United States to the services of such 
persons on work of national importance is no less than its right to the 
military service of those inducted into the armed forces under the said 
act. ; 

Accordingly, it seems reasonable to conclude that the services of 
Miller were performed pursuant to a contract between William Plas, 
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employer, and the United States; that such contract was executed pur- 
suant to authority contained in the Selective Service and Training Act 
and regulations issued pursuant thereto; and that, therefore, the 
United States is such a party in interest in such contract as to be en- 
titled to institute suit for amounts due thereunder. As having some 
possible bearing on the right to institute suit under such circum- 
stances, attention is invited to Allgood v. State, 104 So. 847; State v. 
Lovett-Carnahan Co., 14 8. W. 2d 233. 


(B-42762) 


QUARTERS AND SUBSISTENCE—ENLISTED MEN—CONTRACTED FOR 
AT RATES EXCEEDING AUTHORIZED MONEY ALLOWANCES 


A contract for furnishing subsistence and quarters for Marine Corps enlisted 
personnel and applicants for enlistment—which constitutes the furnishing of 
quarters and rations in kind—at rates in excess of the money allowances in 
lieu of rations and quarters authorized by Executive Order No. 9386, issued 
pursuant to section 10 of the Pay Readjustment Act of 1942, would not be 
in violation of said Executive order where the exigency of a particular situa- 
tion warrants that method of providing quarters and rations in kind. Prior 
conflicting decisions no longer will be followed. 


The limitations prescribed by Executive Order No. 9386, issued pursuant to sec- 
tion 10 of the Pay Readjustment Act of 1942, on money allowances for en- 
listed men not furnished quarters or rations in kind are not necessarily appli- 
cable to the procuring of board and lodging by contract for such men—which 
constitutes the furnishing of quarters and rations in kind; however, a con- 
tracting for board and lodging at a cost in excess of the authorized money 
allowances would be an unnecessary and, therefore, an unauthorized ex- 
pense where there is no compelling reason why a money allowance cannot be 
made. 


Assistant Comptroller General Yates to the Secretary of the Navy, August 8, 
1944: 

There has been considered your letter of June 15, 1944, requesting 
decision on a question presented by the Commandant of the Marine 
Corps as to whether the Marine Corps may enter into contracts for 
furnishing subsistence and quarters for enlisted personnel and ap- 
plicants for enlistment at prices higher than those established by 
Executive Order 9386, dated October 15, 1943, where it is found neces- 
sary to pay such higher prices. 

Paragraph 1 of section 10 of the act of June 16, 1942, 56 Stat. 363, 
provides : 


To each enlisted man not furnished quarters or rations in kind there shall 
be granted, under such regulations as the President may prescribe, an allowance 
for quarters and subsistence, the value of which shall depend on the conditions 
under which the duty of the man is being performed, and shall not exceed $5 
per day : Provided, That payments of allowances for quarters and subsistence may 
be made in advance to enlisted men under such regulations as the President 
may prescribe. These regulations shall be uniform for all the services men- 
tioned in the title of this Act. Subsistence for pilots shall be paid in accordance 
with existing regulations, and rations for enlisted men may be commuted as 
now authorized by law. 
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Executive Order 9386, dated October 15, 1943, issued pursuant to the 
above-quoted section, prescribes, inter alia, allowances under various 
conditions to enlisted men of the Marine Corps on duty where quar- 
ters or rations in kind are not furnished, the daily allowances for 
general application being $1.80 for subsistence and $1.25 for quarters. 

In the Commandant’s letter of June 2, 1944, transmitted with your 
letter, reference is made to a decision of a former Comptroller Gen- 
eral dated August 10, 1940, 20 Comp. Gen. 79-80, quoted in part as 
follows: 

As to subsistence of enlisted men, it is the duty of the Navy Department to 
furnish subsistence for them; and if * * * _ it is not possible for the Navy 
to furnish subsistence to them otherwise than by contract, the statute will per- 
mit the procuring of subsistence by that method. But in adopting that method 
the limit of cost should in no circumstances exceed the limit fixed by the 
Executive order issued pursuant to section 11 of the Joint Pay Act of June 10, 
1922, 42 Stat. 630. See 7 Comp, Gen. 781. 

The decision referred to in that quotation, 7 Comp. Gen. 781, 792, 
held (quoting from the synopsis) as follows: 

Enlisted men of the Navy are entitled to a quarters and subsistence allowance 
only when on detached duty away from station; and there is no authority in 
the Navy Department nor in commanding officers or enlisted men to “contract” 
for their lodging and subsistence at rates in excess of those fixed by the Presi- 
dent under the authority of section 11 of the act of June 10, 1922, 42 Stat. 630. 

A somewhat similar case was considered in a decision to the Quar- 
termaster, U. S. Marine Corps, dated February 17, 1927, A-16604, 
where subsistence of enlisted men of the Marine Corps was procured 
by contract with the wife of one of them at a price in excess of the 
monetary allowance provided by the Executive order then in effect. 
In none of the cases referred to was it contended, as a matter of fact, 
that the enlisted men concerned could not have secured quarters and 
subsistence under the circumstances of their particular situation and 
duty status within the limitations of the rates authorized to be paid 
as monetary allowances under the provisions of section 11 of the act 
of June 10, 1922, 42 Stat. 630, and the applicable Executive order 
issued pursuant thereto, if such monetary allowances had been ad- 
ministratively authorized. 

The act of June 22, 1944, 58 Stat. 301, Public Law 347, appropriates 
funds for the Marine Corps for the fiscal year 1945. Pay and allow- 
ances of enlisted personnel are provided for by the appropriation, 
“Pay, Marine Corps,” which contains an item of $14,380,481, as “al- 
lowance for lodging and subsistence.” The same act, under, “General 
Expenses, Marine Corps,” contains the following item: 

For provisions, subsistence, board, and lodging of enlisted personnel, recruits 
and recruiting parties, and applicants for enlistment; cash allowance for lodg- 
ing and subsistence to enlisted personnel traveling on duty; ice, ice machines 
and their maintenance; $106,510,000. 

Section 10 of the act of June 16, 1942, supra, and the Executive 
order issued pursuant thereto, pertain to the matter of money allow- 
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ances to enlisted men not furnished quarters or rations in kind, 
whereas the procurement by contract of subsistence and quarters for 
enlisted men constitutes the furnishing to them of quarters and rations 
in kind. Hence, the limitations prescribed in said Executive order 
are not necessarily applicable to the procuring by contract of board 
and lodging for such personnel; and a contracting for such accommo- 
dations at rates in excess of the authorized money allowances in lieu 
of rations and quarters is not in violation of the said Executive order 
where the exigency of a particular situation warrants that method of 
providing quarters and rations in kind. 

However, since definite limits have been set on the payment of money 
allowances in lieu of rations and quarters, and since the procuring by 
contract of board and lodging for an enlisted man serves the same 
ultimate purpose as the payment to him of such money allowances it 
would appear that where there is no compelling reason why a money 
allowance cannot be made, a contracting for board and lodging at a 
cost in excess of the authorized money allowances would be an un- 
necessary and, therefore, an unauthorized expense. Hence, this office 
would not be justified in allowing credit for payments made for meals 
and lodging for enlisted personnel of the Marine Corps contracted for 
at rates in excess of the authorized money allowances therefor, in the 
absence of a satisfactory showing to the effect that the circumstances 
were such that the payment of a money allowance in lieu of subsistence 
and quarters was not possible or, at least, was not practicable. 

To the extent that any prior decisions of this office are inconsistent 
with the views herein expressed they will not be regarded as con- 
trolling hereafter. 

The question presented is answered accordingly. 


(B-43205) 


TRAVELING EXPENSES—FARES—FIRST-CLASS; PULLMAN—LESS 
THAN 2-HOUR JOURNEY AFTER OFFICIAL STOPOVER 


The fact that the duration of the portion of an employee’s travel from an inter- 
mediate point, at which he had stopped over on official business, to his ulti- 
mate temporary station was less than the two hours required by paragraph 
13 (a) 2 of the Standardized Government Travel Regulations to authorize 
the use of Pullman accommodations does not require adjusting his travel 
account on the basis of the coach fare for such portion of the journey, in- 
stead of on the basis of the entire cost of a first-class ticket (round-trip) 
procured to obtain Pullman accommodations to which he was entitled for 
other portions of his journey. 

Where the duration of an employee’s travel from an intermediate point, at which 
he had stopped over for a short period on official business, to his ultimate 
temporary station was less than two hours, there was not a “continuous 
rail journey” of more than two hours as required by paragraph 13 (a) 2 of 
the Standardized Government Travel Regulations to authorize the use of a 
parlor-car seat, even though the employee was in a continuous travel status 
and a first-class through ticket properly had been procured in order to secure 
Pullman accommodations for other portions of the trip. 











82 DECISIONS OF THE COMPTROLLER GENERAL 





Comptroller General Warren to Albert D. Misler, Office for Emergency Manage- 
ment, August 8, 1944: 


Reference is made to your letter of July 1, 1944, file FI-21, as follows: 


There has been presented to this office for review and certification the attached 
voucher for $3.60, in favor of Jay Oliver. This voucher represents a reclaim 
of the amount suspended on D. O. Voucher No. 237071, paid August 4, 1943 by 
G. F. Allen, Chief Disbursing Officer, Symbol 207-300. 

Mr. Oliver, whose official station is Washington, D. C., was required to perform 
official duties in Youngstown and Cleveland, Ohio. He procured on T/R WLB 
11675 a round trip first-class ticket from Washington to Cleveland via Youngs- 
town, and on T/R WLB 2451, Pullman accommodations from Washington to 
Youngstown. He performed official duties in Youngstown for a full day and then 
departed for Cleveland, issuing T/R WLB 2452 for a Pullman seat from Youngs- 
town to Cleveland. Upon completion of his duties in Cleveland, he returned to 
Washington, issuing T/R WLB 2453 for Pullman accommodations. Since the 
travel time between Youngstown and Cleveland is less than two hours, a deduc- 
tion was made from the traveler’s expense account, holding him to the cost of a 
round trip coach ticket from Washington to Cleveland, step-up to first-class fare 
for the travel from Washington to Youngstown, and step-up to first-class fare 
for the travel from Cleveland to Washington. This deduction is in line with 
existing tariffs and was made on the basis that if coach had been used from 
Youngstown to Cleveland, in accordance with the provisions of Paragraph 13 
(a) 2 of the Revised Standardized Government Travel Regulations, the carrier's 
bill would have been paid on this basis. 

In view of the facts related above, I would appreciate your advising me whether 
or not this voucher may be certified for payment. 


It appears from the record that Mr. Oliver procured on transporta- 
tion requests a first-class round-trip ticket between Washington, D. C., 
and Cleveland, Ohio, via Baltimore and Ohio Railroad at a cost of 
$27.10 and a lower berth for $2.95 from Washington to Youngstown, 
Ohio. He arrived in Youngstown at 9:15 a. m., April 3, 1943, and, 
upon completion of official duties thereat, departed at 7:35 p. m. for 
Cleveland where he arrived at 9:15 p. m. the same date, using parlor- 
car seat at a cost of 65 cents. He remained in Cleveland on official 
duty for six days, then returned to Washington April 10, 1943, using 
lower Pullman berth at a cost of $3.50. Since the travel time between 
Youngstown and Cleveland was less than two hours an administrative 
deduction of $3.60 was made from his expense account holding him to 
the cost of a round-trip coach ticket from Washington to Cleveland, 
plus step-up to first-class fare from Washington to Youngstown, and 
step-up to first-class fare Cleveland to Washington, citing Standard- 
ized Government Travel Regulations, paragraph 13 (2), as amended 
November 15, 1942, as authority therefor. 

Paragraph 13 (a) 2 of the Standardized Government Travel Regu- 
lations, as amended by Bureau of the Budget Circular 401, effective 
November 15, 1942, provides: 

Parlor-car accommodations: One seat in a sleeping or parlor-car when the 
continuous rail journey is more than two hours in duration and within the con- 
tinental United States, provided however that a stop for the purpose of changing 
trains shall not be considered an interruption in the journey. If under emergency 


or similar unusual circumstances the use of such a seat is necessary for a journey 
of two hours or less, it must be specifically authorized or approved in writing 
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in each case by the head of the department or independent establishment or by 
an official to whom such authority has been properly delegated. If the journey 
is outside the continental United States, lowest rate first-class accommodations 
may be allowed without regard to the length of the journey. (See par. 28.) 

It would appear that in the instant case the service called for on 
transportation request WLB 11675, i. e., first-class round-trip trans- 
portation, Washington, D. C., to Cleveland, Ohio, did not exceed that 
to which the traveler was entitled under the regulations, considering 
the fact that Pullman accommodations can be secured only on the 
basis of a first-class fare. The traveler obtained and used Pullman 
accommodations to which he was entitled, for the travel from Wash- 
ington, D. C., to Youngstown, Ohio, and from Cleveland, Ohio, to 
Washington, D.C. The fact that one leg of the journey was too short to 
authorize the use of a seat in a chair-car under the applicable regula- 
tions, does not justify charging the traveler with the difference between 
the initial cost of a first-class round-trip ticket and the amount based 
on a lower rate, on the theory that he should have used a coach for a 
small portion of the journey. 

The item of 65 cents, however, for parlor-car seat between Youngs- 
town and Cleveland, obtained on Government transportation request 
WLB 2452 included in the administrative exception, properly is 
chargeable to the traveler. The trip to Cleveland was broken by a 
stopover on official business of over 10 hours in Youngstown and the 
travel time between Youngstown and Cleveland was one hour, 40 
minutes. Since on the second leg of the journey the employee was 
traveling continuously for less than two hours, he is not entitled to 
the use of a chair-car seat under the above-quoted provisions of the 
travel regulations. While a through ticket was purchased there was 
not a “continuous rail journey,” as contemplated by the travel regula- 
tions, there being nothing in the regulations to indicate that these 
words are to be construed as synonymous with “continuous travel 
status.” Compare paragraph 51 of the Standardized Government 
Travel regulations. That is to say, an employee would appear to be 
entitled to a seat in a sleeping or parlor-car only when he travels on 
official business continuously by rail for more than two hours, exclusive 
of stops for the purpose of changing trains. See 23 Comp. Gen. 352. 

Mr. Oliver states in the reclaim voucher that it was not possible to 
determine what hour or what day he would leave Youngstown for 
Cleveland and that on different schedules from Washington to 
Cleveland it would take over two hours. A reference to the official 
railway guide for April 19438, shows that all trains, with one exception, 
made the trip from Youngstown to Cleveland in considerably less 
time than two hours, the exception being where a train left Youngs- 
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town at 5:10 a. m. and arrived in Cleveland at 7:50 a. m, over the 
Baltimore and Ohio Railroad. 

For the reasons stated the voucher may be certified for payment in 
the amount of $3.60, less 65 cents, or $2.95. , 
The voucher and related papers are returned herewith. 























(B-43463) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—DOLLAR- 
A-YEAR PERSONNEL 





Insofar as concerns payment of mileage to dollar-a-year personnel for travel by 
privately owned automobile under the authority of section 208, Independent 
Offices Appropriation Act. 1945, specifically applicable to persons serving 
without compensation, the provision of section 205, National War Agency Ap- 
propriation Act, 1945, to the effect that persons serving at $1 per annum shall 
be considered as serving without compensation for the purposes of “* * * 
general provisions for the fiscal year 1945” relating to the payment of mileage 
to uncompensated personnel, constitutes an exception to the holding in 23 
Comp. Gen. 630 that dollar-a-year personnel were not entitled to mileage as 

persons serving without compensation. 


Comptroller General Warren to William L. Hunt, Smaller War Plants Corpora- 
tion, August 8, 1944: 


Reference is made to your letter of July 22, 1944, as follows: 


This office is confronted with questions as to the validity of certain travel 
authorizations and the propriety of certifying vouchers rendered thereunder. 
These questions relate to the interpretation of Section 205 of Public Law 3872 
being the National War Agencies Appropriation Act, 1945. This Section reads 
as follows: 

“Sec. 205. For the purposes of section 303 of the First Supplemental National 
Defense Appropriation Act, 1944, and any similar general provisions for the fiscal 
year 1945, persons serving the Government at $1 per annum shall be considered 
as serving without compensation.” [Italics supplied. ] 

A provision similar to Section 303 of the First Supplemental National Defense 
Appropriation Act, 1944, as referred to in the foregoing statutory quotation is 
contained in Section 208 of Public Law 358, enacted June 27, 1944. 

Our questions may be summarily answered by your decision as to whether the 
joint effect of Section 208 of Public Law 358 and Section 205 of Public Law 372 
is such as to constitute an exception to the decision contained in 23 Comptroller 
General 630, and whether under the construction of the statute cited, payment 
of mileage may be made to employees serving on a $1 year basis. 

It is recognized that the interpretation of these statutes is fairly obvious but 
in view of the recency of your decision as mentioned above it has been considered 
a conservative and logical procedure to solicit your judgment. 


No vouchers were submitted with your letter (see 21 Comp. Gen. 
1128), but it is understood from the statement made in the first para- 
graph of your letter that there are vouchers now before you for cer- 
tification involving the question presented, and, to avoid delay, the 
question presented will be considered on that basis in this instance 
without requiring said vouchers. 

In the decision of February 26, 1944, 23 Comp. Gen. 630, to which 
you refer, the rule was stated as follows (quoting from the syllabus) : 


The provision in section 308 of the First Supplemental National Defense Ap- 
propriation Act, 1944, authorizing reimbursement at not to exceed five cents per 
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mile to “personnel serving without compensation from the United States” for 
expenses of travel performed by them in privately owned automobiles away from 
their designated post of duty, and three cents per mile for such travel within 
the limits of their official station, may not be enlarged by construction to permit 
payment of mileage to persons who are paid compensation at the rate of $1 a 
year. 

Section 208 of the “Independent Offices Appropriation Act, 1945,” 
approved June 27, 1944, 58 Stat. 386, Public Law 358, provides: 

Appropriations of the executive departments and independent establish- 
ments for the fiscal year 1945 shall be available for reimbursement at not to 
exceed 5 cents per mile to personnel serving without compensation from the 
United States fer expenses of travel performed by them in privately owned 
automobiles away from their designated posts of duty, and not to exceed 3 cents 
per mile for such travel within the limits of their official stations. 

Under the plain terms of section 205 of the “National War Agencies 
Appropriation Act, 1945,” approved June 28, 1944, 58 Stat. 546, 
quoted in the first paragraph of your letter, persons serving the Gov- 
ernment at $1 per annum are to be considered as serving without com- 
pensation for the purpose of payment of mileage under the terms of 
section 303 of the “First Supplemental National Defense Appropria- 
tion Act, 1944,” approved December 23, 19438, 57 Stat. 642, Public 
Law 216, and section 208 of the “Independent Offices Appropriation 
Act, 1945,” supra. Evidently, said section 205 of the act of June 28, 
1944, was intended to overcome the rule stated in the decision of Feb- 


ruary 26, 1944, supra. Accordingly, the question presented in the 
third paragraph of your letter is answered in the affirmative. 


(B-43610) 


PAY ROLL VOUCHERS—NAMES OF EMPLOYEES IN LEAVE WITHOUT 
PAY OR FURLOUGH STATUS 


Pay roll vouchers submitted to this office need include only the names of em- 
ployees to whom payments of compensation have been made during some 
portion of the pay roll period, and need not include names of employees in 
a leave without pay or furlough status for an entire pay roll period. 


Comptroller General Warren to the Director, Bureau of the Budget, August 8, 
1944: 


Reference is made to letter of August 2, 1944, from Mr. F. J. Lawton, 
Administrative Assistant and Authorized Certifying Officer, as 
follows: 


It has been the practice of this office to continue on the pay rolls the names 
of employees who are on leave without pay or furlough. Informal inquiry of 
several agencies discloses a considerable opinion that the pay roll is regarded 
as a roster of employees and that a name once entered on the roll cannot be 
removed therefrom except by the issuance of a formal personnel action. 

I have been unable to find any regulation, statute or published decision bearing 
on this matter, and therefore request your decision on the following question. 
Can the names of employees who are in a non-pay status for the entire pay 
period be omitted from the pay roll? 
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There is no law or regulation of which I am aware requiring that 
the names of employees in a leave without pay or furlough status 
for an entire pay period be retained or placed on pay roll vouchers 
which are forwarded to this office for audit. So far as this office is 
concerned, only the names of employees to whom payments of com- 
pensation have been made during any portion of the pay roll period 
are required for audit purposes. While a roster or other record in 
an administrative office of all employees (both in a pay and non-pay 
status) of such agency doubtless is necessary, there is no requirement, 
however, that the pay roll voucher itself should constitute the roster— 
that is, that the voucher should include the names of employees who 
receive no compensation during any portion of the period covered by 
the pay roll because of their being in a leave of absence without pay 
or furlough status during the entire period. Accordingly, the ques- 
tion presented is answered in the affirmative. 


(B-43613) 


APPROPRIATIONS—AVAILABILITY—REGISTRATION FEES FOR 
ATTENDANCE AT MEETINGS 






























The appropriation by the Independent Offices Appropriation Act, 1945, of funds 
for traveling expenses of members and employees of the National Advisory 
Committee for Aeronautics attending meetings does not overcome the pro- 
hibition in section 8 of the act of June 26, 1912, against the use of appropri- 
ated funds for expenses of attendance at meetings, to the extent of authoriz- 
ing the use of such funds to reimburse an employee the cost of a registration 
fee—which is not an expense of travel—required in connection with his 
attendance at a meeting of an association. 


Comptroller General Warren to William M. Shea, National Advisory Committee 
for Aeronautics, August 8, 1944: 


Reference is made to your letter of July 29, 1944, as follows: 


There has been presented to me for certification a voucher in the amount of 
$10.00, covering reimbursement for the cost of a registration fee, which expense 
was incurred by Mr. James J. Kelly, Jr., an employee of this Committee, in 
attending a meeting of the National Aeronautic Association, held at Washington, 
D. C., on July 24-25, 1944. 

Although reimbursement of this item appears to be just, I am unable to locate 
a precedent for payment of such costs from appropriated funds. 

It will be appreciated, therefore, if you will advise as to whether or not pay- 
ment of registration fees may properly be reimbursed under this Committee’s 
appropriation for the fiscal year 1945, which includes “not to exceed $2,500 for 
attendance upon meetings of technical and professional societies”. 

The voucher (S. F. 1012) is enclosed herewith and is supported by Secretary’s 
letter of authority TAW-27, dated July 22, 1944. 


The letter mentioned in the concluding paragraph of your letter, 
to James J. Kelly, Jr., delegate, reads: 


You are requested to attend a meeting of the National Aeronautic Associa- 
tion to be held on July 24-25, 1944, at the Statler Hotel, Washington, D. C. 
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You will be reimbursed such costs as are necessarily incurred in attendance 
at this meeting. 


Section 8 of the act of June 26, 1912, 37 Stat. 184, provides: 


No money appropriated by this or any other Act shall be expended for mem- 
bership fees or dues of any officer or employee of the United States or of the 
District of Columbia in any society or association or for expenses of attendance 
of any person at any meeting or convention of members of any society or associa- 
tion, unless such fees, dues, or expenses are authorized to be paid by specific 
appropriations for such purposes or are provided for in express terms in some 
general appropriation. 


Also, see Joint Resolution dated February 2, 1935, 49 Stat. 19, provid- 
ing in pertinent part: 

That, unless specifically provided by law, no moneys from funds appropriated 
for any purpose shall be used for the purpose of lodging, feeding, conveying. 
or furnishing transportation to, any conventions or other form of assemblage 
or gathering to be held in the District of Columbia or elsewhere. This section 
shall not be construed to prohibit the payment of expenses of any officer or 
employee of the Government in the discharge of his official duties. 

The provision in the “Independent Offices Appropriation Act, 1945,” 
approved June 27, 1944, 58 Stat. 361, Public Law 358, to which you 
refer reads—“traveling expenses of members and employees, including 
not to exceed $2,500 for attendance upon meetings of technical and 
professional societies.” 

The act of 1912, supra, prohibits the use of appropriated funds 
for any expense of attendance upon any meeting or convention of any 
society or association “unless such fees * * * are authorized to 
be paid by specific appropriations for such purposes or are provided 
for in express terms in some general appropriation.” Joint Resolu- 
tion of 1935, supra, prohibits the use of appropriated funds for pay- 
ment of expenses of “lodging, feeding, conveying, or furnishing trans- 
portation to, any conventions or other form of assemblage or gather- 
ing.” The provision in the current appropriation act, which clearly 
is limited to traveling expenses, overcomes the prohibition contained in 
Joint Resolution of 1935 against the use of appropriated funds for 
transportation expenses to attend meetings (16 Comp. Gen. 839), but 
does not overcome the prohibition contained in the act of 1912, supra, 
against the use of appropriated funds for paying expenses of attend- 
ance upon meetings other than transportation or traveling expenses. 
Compare 17 Comp. Gen. 838. 

As a registration fee may not be regarded as an expense of travel, 
and as the fee was paid in this case in connection with attendance 
upon a meeting or convention of an “association” within the meaning 
of the 1912 statute, it follows that the voucher may not be certified 
for payment. Compare 5 Comp. Gen. 834. The voucher’ and support- 
ing papers are returned herewith, 
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RENTAL AND SUBSISTENCE ALLOWANCES—DEPENDENTS (LAWFUL 
WIFE)—EFFECT OF DECREE OF DIVORCE A MENSA ET THORO 





There being no severance of the bonds of matrimony by a decree of divorce a 
mensa et thoro under the law of Virginia, a Navy officer who has been 
awarded such a decree in Virginia which requires him to contribute to the 
support of his wife is an officer with dependents (lawful wife) within the 
meaning of section 4 of the Pay Readjustment Act of 1942, so as to be 
entitled to increased subsistence and rental allowances under sections 5 
and 6 of said act. 


Assistant Comptroller General Yates to the Secretary of the Navy, August 9, 
1944: 

Consideration has been given your letter of December 23, 1943, 
forwarding a letter dated November 12, 1943, from T. B. Purvis, 
disbursing officer, United States Naval Air Station, Norfolk, Vir- 
ginia, requesting a decision on the question of the right of Lieutenant 
Walter J. Nelson D-V (s), USNR, to increased allowances as for an 
officer with dependents (lawful wife) under the conditions set forth 
in the enclosure. 

There was submitted by the disbursing officer an executed S. and A. 
Form 201 whereby Lieutenant Nelson claims increased allowances 
as for an officer with dependents (lawful wife) from September 7 
to 30, 1943, together with certified copies of a decree entered in the 
Circuit Court of the City of Norfolk, Virginia, September 7, 1943, 
in the cause of Walter John Nelson, Complainant v. Marie Victoria 
Nelson, Defendant, and an amendment of the decree made by the 
court September 9, 1943. The decree of September 7, 1948, is in 
pertinent part as follows: 

In consideration whereof, it appearing independently of any admissions of 
either party that * * * your complainant has resided in and has been 
domiciled and has been an actual bona fide resident of this State for at least 
one year preceding the commencement of this suit, and was domiciled here at 
the time of the filing of this suit; that the complainant and the defendant last 
cohabited together at Norfolk, Virginia; that the defendant did on the 12th 
day of August, 1942, willfully desert and abandon your complainant and the 
desertion has continued uninterruptedly until the present time. 

The court doth order, adjudge and decree that the said Walter John Nelson 
and Marie Victoria Nelson be divorced a mensa et thoro. 

It is further ordered that this cause remain on the docket for such further 
orders as the Court may decree in the said matter. 

The amended decree shows that on September 9, 1943, the com- 
plainant moved the court to amend the decree entered September 7 by 
a provision for the payment to said Marie Victoria Nelson of the 
sum of $40 per month as alimony until a final decree should be entered 
in the cause.- The amended decree is in part as follows: 

And the Court is of the opinion that the said amendment is proper. 

In consideration whereof, the Court doth order, adjudge and decree that the 
said Walter John Nelson shall pay unto the said Marie Victoria Nelson the 


sum of Forty ($40.00) Dollars’ per month, and to continue the payment of the 
said sum until a final decree has been entered in this cause. 














































DECISIONS OF THE COMPTROLLER GENERAL 89 


Increased subsistence and rental allowances are prescribed in sec- 
tions 5 and 6 of the Pay Readjustment Act of June 16, 1942, 56 Stat. 
861, to be paid officers with dependents. For tlie purpose of sections 
5 and 6 the term “dependent” is defined in section 4 of the act to 
“include at all times and in all places a lawful wife and unmarried 
children under twenty-one years of age” and, further, that “It shall 
also include the father or mother of the person concerned provided 
he or she is in fact dependent on such person for his or her chief 
support.” 

Construing identical language contained in section 4 of the Joint 
Service Pay Act of June 10, 1922, 42 Stat. 627, defining a lawful wife 
and unmarried minor children as dependents at all times and in all 
places, the opinion of the Court of Claims of the United States in the 
case of Rawlins v. United States, 93 C. Cls. 231, is, in part, as follows: 

This language of the statute seems to say that a lawful wife or an unmarried 
minor child shall be a statutory dependent, with no questions asked as to the 
fact of dependency, just as plainly as it says that a mother shall be regarded as 
a dependent only if in fact she is chiefly supported by the officer. There is noth- 
ing else in the statute which indicates that this apparent meaning was not the 
legislative meaning. 

The equities of plaintiff's position are in accord with the plain meaning of the 
statute. Plaintiff had a lawful wife, and the record shows no marital fault on 


his part. She rejected his proffered support but as a consequence of her con- 
duct put him to great expense. 


Robey v. United States, 71 C. Cls. 561, is claimed by the Government to be an 
obstacle to plaintiff's claim. The court did not intend by the language there 
used to make dependence in fact the test of an officer’s right to an allowance for 
“dependents”. To do so would require a perpetual and universal inquisition into 
the family affairs of officers such as, for example, those whose wives have means 
of their own and are not at all or only partly supported by their husbands. 

The plaintiff in the Robey case had deserted and refused to live with his wife. 
He was not morally entitled to anything because of her, and the court concluded 
that he was not within the “spirit” of the statute and should not recover. Plain- 
tiff here is fully within both the language and the spirit of the statute. 

Following the decisions of the Court of Claims of the United States 
in the case of Joseph Strauss v. United States, 73 C. Cls. 690, and in the 
said Rawlins case, this office has proceeded on the view that the lan- 
guage employed in section 4 of the act of June 10, 1922, supra, and sec- 
tion 4 of the Pay Readjustment Act of June 16, 1942, supra, generally 
relieves an officer claiming increased subsistence and rental allowances 
on account of a lawful wife from showing that she is in fact dependent 
on him for her support or that he actually does support her, although 
as in Robey v. United States, 71 C. Cls. 561, referred to by the court in 
the Rawlins case, supra, there may be exceptions. 

The difference between a divorce a mensa et thoro and a divorce a 
vinculo in Virginia is discussed in the case of Gloth v. Gloth, 154 Va. 
511, 153 S. E. 879, 71 A. L. R. 700, as follows: 

In the case of a divorce a vinculo the marriage bond is completely severed, 
and there is no continuance of the marital status. But when a divorce a mensa 


et thoro is decreed there is no severance of the marriage bond. The marital sta- 
tus is not affected thereby; and the parties remain husband and wife, though 
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authorized by the decree to live in separation. Under the Virginia statutes 
relating to divorce a mensa et thoro, as at common law, the door of reconcilia- 
tion is held open in the hope that the parties may, without a severance of the 
marriage bond ever having taken place, become reconciled to each other and re- 
sume their normal marital relations. 

During the continuation of the marital relation there is the continuing duty 
on the part of the husband to provide his wife with a reasonably sufficient sup- 
port considering his circumstances and her needs. What is a proper perform- 
ence of this duty will vary from time to time according to his circumstances and 
her needs ; and the wife may by her misconduct forfeit her right to such support. 


* * * * * * a 


* * * But after the institution of the suit the amount which he will con- 
tribute to her support, or which she may demand that he contribute to her sup- 
port, is no longer one for the determination of the parties but of the court, whose 
jurisdiction to regulate this subject having attaches ousts the judgment and 
discretion of the parties. 


In exercising its jurisdiction in a suit for divorce a mensa et thoro, the court 
is not exercising a jurisdiction to dissolve a marriage, but a jurisdiction to regu- 
late during the continuation of the marital status the rights and duties of the 
parties arising from the marital status. * * 


See, also, Casilear v. Casilear (Va.), 190 S. E. 314. 

Since it thus appears that under the law of Virginia the decree a 
mensa et thoro did not sever the bonds of matrimony existing between 
Lieutenant Nelson and his wife but that they legally “remain husband 
and wife” and as it does not appear that the officer has deserted his wife 
and refused to support her but, on the contrary, the amended decree re- 
quires him to contribute to her support, credit will be allowed for pay- 
ments of increased allowances to him as an officer with dependents 
(lawful wife), if otherwise correct, while his status in that respect re- 
mains unchanged. 

In the case of Captain Catlin E. Tyler, considered in decision of 
February 18, 1942, B-22155, the Virginia decree of divorce a mensa et 
thoro from his wife, unlike the decree in the present case, expressly 
provided that the parties “hereby are perpetually separated and pro- 
tected each from the other in their persons and property” and made no 
provision whatever for her continued support by him. While the 
statement in that decision to the effect that following such a decree the 
parties are not husband and wife in sight of the law does not accord 
with the views stated in Gloth v. Gloth, supra, and the said Tyler case 
will no longer be followed by this office in that respect, the question of 
whether a wife permanently separated from her husband by a judicial 
decree not requiring him to provide any part of her future support 
may thereafter be viewed as his dependent within the meaning and 
spirit of the dependency allowance statutes would appear too doubtful 
for this office to approve the payment of increased allowances on her 
account in the absence of a judicial determination of an officer’s right 
to the increased allowances in such cases. Cf. Robey v. United States, 
supra. 

The S. & A. Form 201 is returned herewith, The other papers sub- 
mitted will be retained in this office, 
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TRANSPORTATION OF DEPENDENTS OF MILITARY PERSONNEL TO 
OTHER THAN FIRST UNRESTRICTED PERMANENT STATION 






The right of an Army officer or enlisted man under the act of June 5, 1942, and 
regulations pursuant thereto, to transportation for dependents from the 
designated place to which they were moved when not permitted to accompany 
him to a restricted duty station, to an unrestricted permanent duty station 
to which he later is assigned, is not limited to transportation to the first such 
permanent station to which later assigned, but may include transportation 
to any one of the subsequent permanent stations to which they are permitted 
to accompany him. 


Assistant Comptroller General Yates to Col. Carl Witcher, U. S. Army, August 
9, 1944: 

There has been received by indorsement of July 10, 1944, your letter 
of June 23, 1944, requesting decision whether you are authorized to 
make payment on a voucher submitted therewith in favor of Lieutenant 
Colonel Alexander E. Paterson, Air Corps, for reimbursement of the 
cost of transportation of his dependents from Merrick, Long Island, 
New York, to San Bernardino, California. Your letter also requests 
a decision as to the action to be taken in other similar cases. 

It appears that in June, 1942, when Colonel Paterson was trans- 
ferred from a station at Long Island, New York, to a station outside 
the United States his dependents, wife, daughter age 16 years and 
three sons ages 14, 12 and 10 years, were residing at Merrick, Long 
Island, New York. By Special Orders No. 324, Headquarters, Ice- 
land Base Command, dated December 1, 1943, he was returned to the 
United States. Special Orders No. 317, Headquarters, North Atlantic 
Wing, Presque Isle Army Air Field, Maine, dated December 20, 1943, 
sent him to the Redistribution Center Station No. 1, Atlantic City, 
New Jersey. Special Orders No. 55, Headquarters, Redistribution 
Station No. 1, dated February 24, 1944, assigned him to Headquarters, 
Air Service Command, Patterson Field, Ohio, and Special Orders No. 
71, Army Air Field, Headquarters, Air Service Command, Patterson 
Field, Ohio, dated March 21, 1944, assigned him to San Bernardino 
Army Air Field, San Bernardino, California. His dependents 
traveled from Merrick to San Bernardino, between March 25 and 
April 8, 1944. 

Paragraph 5, Section 12, of the Pay Readjustment Act of 1942, 56 
Stat. 364, 365, 366, provides: 

When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4 hereof, is ordered to make a permanent 
change of station, the United States shall furnish transportation in kind from 
funds appropriated for the transportation of the Army * * * to his new 
station for such dependents: * * * Provided further, That if the cost of 


such transportation exceeds that for transportation from the old to the new sta- 


tion, the excess cost shall be paid to the _ United States by the officer, warrant 
officer, or enlisted man concerned * 
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The words “permanent change of station” as used in this section shall include 
the change from home to first station and from last station to home when ordered 
to active duty other than training duty of any officer, warrant officer, nurse, or 
enlisted man of any of the services mentioned in the title of this Act, including 
retired personnel and members of the Reserve components thereof, in a grade 
for which the transportation of dependents is authorized at Government expense, 
and the change from last station to home in connection with retirement, relief 
from active duty, or transfer to a Reserve component. 


Section 4 of the act of June 5, 1942, 56 Stat. 315, provides: 


(a) That any funds available for the payment of travel allowances and travel 
in kind, shall be available for the payment of such allowances as are now or may 
hereafter be authorized for dependents of personnel of the Regular Army, for 
travel of dependents of personnel of corresponding grades in the Army of the 
United States while in the service of the United States, and from home to first 
station and from last station to home when ordered to or relieved from active 
duty: Provided, That the provisions of this subsection shall be applicable to 
travel performed by dependents on and after September 8, 1939. 

(b) When such military personnel are on duty at places designated by the 
Secretary of War as within zones from which their dependents should be evacu- 
ated for military reasons, or upon transfer, or assignment to duty of such military 
personnel to places where their dependents are not, for military reasons, per- 
mitted to accompany them or where Government quarters for their dependents 
are not available, dependents for whom travel allowances and travel in kind is 
authorized, * * * may be moved at Government expense to such locations 
as may be designated by the officer, warrant officer, or enlisted man concerned 
and later from such locations to a duty station to which such officer, warrant 
officer, or enlisted man may be assigned and at which the above restrictions do 
not apply: Provided, That the provisions of this subsection shall be applicable 
to travel performed by dependents * * * on and after December 8, 1941. 

(c) When such military personnel are assigned to temporary duty away from 
their permanent station on orders which do not provide for return to the perma- 
nent station, or which do not specify or imply any limit to the period of absence 
from the permanent station, dependents for whom travel allowances and travel 
in kind are authorized * * * may be moved at Government expense to such 
location in the United States as may be designated by the officer, warrant officer, 
or enlisted man concerned and later from such location to a permanent duty 
station to which the officer, warrant officer, or enlisted man is assigned, subject 
to such regulations as the Secretary of War may prescribe regarding the shipment 
of dependents into specified zones: Provided, That the provisions of this sub- 
section shall be applicable to travel performed by dependents * * * on and 
after December 8, 1941. 


Army Regulations 55-120, paragraph 8 (4) (a) (b) (c) and (d), 
provide: 


(a) When authorized.—Except as provided in (d) below, for the period begin- 
ning December 8, 1941, and ending 6 months after the termination of the war, 
or such earlier time as the Congress by concurrent resolution or the President 
by proclamation may designate, dependents of military personnel may be fur- 
nished transportation at Government expense when officers, warrant officers, or 
enlisted men above the fourth grade are— 

* * * * * * oo 


8. Outside the United States.—Assigned to temporary duty outside the conti- 
nental United States or in Alaska, away from their permanent stations on orders 
which do not provide for return to the permanent station, or which do not 
specify any limit to the period of absence from the permanent station, or 

a * a + + * 

(b) Places between which transportation is authorized. 

1. Restricted area; outside the United States; quarters not available-——Under 
provisions of (a), 2, 3, and 4 above, from the last permanent station (or home 
under (1) (c) above) to any place in the continental United States exclusive of 
Alaska that such military personnel may designate, except a place within an 
area declared by the War Department to be restricted so far as travel of depend- 
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ents thereto is concerned. Transportation may be furnished from a place other 
than the last permanent station upon payment of the excess cost, if any. 
” * * * - * * 


(c) Subsequent transfer.—If transportation is furnished as prescribed in (b) 
above and such military personnel is later transferred to a permanent duty 
station not within a restricted zone, dependents may, subject to (d) below, be 
furnished transportation at Government expense from the place to which they 
were sent under (b) above, to the new permanent duty station, or from any point 
to the new permanent duty station upon payment of the excess cost, if any. 

(d) Restriction—For military reasons, for the duration of the present war, 
the provisions of this subparagraph (4) are subject to the restriction that only 
one such movement of dependents is authorized at Government expense on and 
after September 1, 1942, except that this restriction will not apply to movements 
which may be authorized by reason of mass evacuation from designated areas 
as directed by the Secretary of War. * * * 


The above-quoted provisions of the act of June 5, 1942, and regu- 
lations issued pursuant thereto, authorize officers and enlisted men 
entitled to transportation for dependents, to designate the location 
to which they will send their dependents when they are assigned 
to duty under the conditions specified, and the statute further pro- 
vides that they later may be moved “from such locations to a duty 
station” to which the officer, warrant officer, or enlisted man may be 
assigned. Since the authority under the statute is to furnish trans- 
portation from the designated place to which the dependents were 
moved to a duty station at which the officer or enlisted man later is 
assigned, and in view of the regulations restricting dependents to one 
move at Government expense on and after September 1, 1942, the 
right to transportation of dependents from the designated location 
to which they were moved would not appear to be limited to transpor- 
tation from such designated location to the first permanent duty 
station to which the officer or enlisted man later is assigned. Accord- 
ingly, you are advised that this office will not be required to object to 
payments for transportation of dependents from the designated loca- 
tion to which they were moved, in accordance with the above-quoted 
provision of the statute, to a duty station other than the first perma- 
nent duty station to which the officer or enlisted man later is assigned, 
provided such payments are proper in all other respects. 

Colonel Paterson having been ordered to an overseas station where, 
for military reasons, his dependents were not permitted to accom- 
pany him, and having elected to leave them at Merrick, Long Is- 
land, New York, while on such duty, is entitled in accordance with 
the foregoing to reimbursement of the commercial cost of transporta- 
tion of his dependents from that place to San Bernardino, California, 
a duty station to which he was assigned after his assignment to the 
station where his dependents were not permitted to acompany him. 

The voucher submitted is returned herewitlf and payment thereon 
is authorized, if otherwise correct. 
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(B-43366) 


PASSENGER-CARRYING VEHICLES—PURCHASE PRICE LIMITATIONS 


The term “completely equipped for operation” used in section 202 of the 
Independent Offices Appropriation Act, 1945, in establishing limitations on 
the prices to be paid for passenger vehicles, has no different meaning from 
that of the identical term used in appropriation acts for prior years, so that 
the rules stated in 19 Comp. Gen. 988 with respect to the accessories prop- 
erly for including within that term are applicable to vehicle purchases 
subject to the limitations prescribed by said section 202. 

The Federal excise tax on sales of passenger-carrying vehicles and accessories— 
from which the Government is no longer exempt (section 307 of the Rev- 
enue Act of 1943)—must be included as part of the cost of such a vehicle 
in applying the price limitations established by section 202 of the Independ- 
ent Offices Appropriation Act, 1945, unless and until the Secretary of the 
Treasury shall exempt such sales from the tax under authority of section 
307 (c) of said revenue act. 17 Comp. Gen. 580, distinguished. 

Charges for packing necessary in connection with the transportation of pas- 
senger vehicles purchased subject to the limitations established by section 
202 of the Independent Offices Appropriation Act, 1945, on prices to be 
paid for such vehicles constitute a part of the cost of transportation to be 
excluded in applying the limitations, whether for shipment in the United 
States or for export, or before or after title passes to the Government. 
applying the limitations established by section 202 of the Independent 
Offices Appropriation Act, 1945, on prices to be paid for passenger vehicles, 
there must be included as a part of the gross price to be paid by the pur- 
chasing office any surcharge made by the Procurement Division, Treasury 
Department, for services rendered in connection with the procurement of 
the vehicle and related services. 
applying the limitations established by section 202 of the Independent 
Offices Appropriation Act, 1945, on prices to be paid for passenger vehicles, 
there must be included in the cost of the vehicle any increment to the 
factory price authorized by the Office of Price Administration and payable 
to the vendor. 

applying the limitations established by section 202 of the Independent Offices 
Appropriation Act, 1945, on prices to be paid for passenger vehicles, there 
must be included the dealer’s commission, which is payable to the vendor 
out of the gross price charged for the vehicle. 

applying the limitations established by section 202 of the Independent Offices 
Appropriation Act, 1945, on prices to be paid for passenger vehicles “com- 
pletely equipped for operation,” there must be included any charge for 
conversion to a right-hand drive necessary for use of the vehicle in a foreign 
country. 

The rules stated herein with respect to what items of cost incident to the pur- 
chase of passenger vehicles are to be included in applying statutory lim- 
itations on the prices to be paid for such vehicles are applicable to the purchase 
of a vehicle pursuant to an allocation from the President’s Emergency Fund 
containing the wording “purchase of one automobile at not to exceed $3,000,” 
without other qualifying language. 


Comptroller General Warren to the Secretary of State, August 9, 1944: 
I have your letter of July 18, 1944 (reference EF), as follows: 


Reference is made to Public Law 358, approved June 27, 1944, entitled the 
Independent Offices Appropriation Act, 1945, Title II, Section 202 (a) concerning 
the purchase of motor-propelled passenger-carrying vehicles which reads as 
follows: 

“Sxo. 202. Unless otherwise specifically provided, no appropriation available 
for the executive departments and independent establishments for the fiscal 
year 1945 in this Act or any other Act, shall be expended— 

“(a) To purchase any motor-propelled passenger-carrying vehicle (exclusive of 
busses, ambulances, and station wagons), at a cost, completely equipped for 
operation, and including the yalue of any vehicle exchanged, in excess of such 
amount as the Secretary of War, in the case of the War Department, the Sec- 
retary of the Navy, in the case of the Navy Department, the Commissioners, 
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in case of the government of the District of Columbia, and the Director of the 
Bureau of the Budget, in the case of other essential government needs, may 
determine necessary to obtain satisfactory motor-propelled passenger-carrying 
vehicles, but in no event shall the price so paid for any such vehicle exceed the 
maximum price therefor established by the Office of Price Administration and 
in no event more than $1,500, which amount shall be in addition to the amount 
required for transportation.” 

In order that the administrative officers of this Department may interpret 
this legislation as it will be applied by the General Accounting Office in the set- 
tlement of paid vouchers, I shall appreciate receiving at your earliest convenience 
an answer to the following questions : 

1. What is meant by the phrase “. . . completely equipped for operation . . .”? 
Does that phrase include extra tire(s), tube(s) and wheel(s) when mounted 
in fender wells, in the trunk, or otherwise as is the common practice in the 
case of new cars? 

2. Does the price limitation of $1,500.00 exclude the following items: 

(a) Federal excise tax on the car and its regular standard equipment. 

(b) Cost of spare tire and tube and excise tax thereon. 

(c) Cost of packing for shipment: 

(1) In the United States. 

(2) For export (either before or after delivery of automobile) 

(d) Charges made by the manufacturer or vendor for freight to point of 
delivery. 

(e) Surcharges made by the Procurement Division of the Treasury Department 
for services rendered in connection with procurement of the car and related 
services. 

(f) Increment charges on factory cost price of the car authorized by the Office of 
Price Administration to be passed on to the purchaser. 

(g) Any other similar item for which a separate charge is made by the man- 
ufacturer or vendor, such as for conversion to right-hand drive, radio, heater, 
seat covers, dealer’s commission, et cetera. 

In the case of an allocation from the President’s Emergency Fund containing 
the wording “purchase of one automobile at not to exceed $3,000”, do your an- 
swers to the above questions apply? If not, please advise me of the different 
conditions or restrictions which would apply under such language. 


While section 202 of the Independent Offices Appropriation Act 
for 1945, 58 Stat. 384, quoted in your submission, makes a change in 
the ceiling price which may be paid by the Government for passenger- 
carrying vehicles for the current fiscal year, the application of that 
price limitation to vehicles “completely equipped for operation” 
merely repeats language which has been employed in the price limi- 
tation on passenger-carrying vehicles for a number of years. In 19 
Comp. Gen. 988, certain rules were laid down with respect to the ac- 
cessories properly for including within that term as follows (quoting 
from the syllabus) : 

In applying the statutory limitation on the price of automobiles purchase‘ for 
the Government's use, there must be included as a part of the price of the auto- 
mobile the cost of all accessories required for the comfort and convenience of 
the passengers and the efficient operation of the vehicle as an ordinary passenger- 
carrying vehicle provided such accessories, when in use, are such as ordinarily 
are permanently attached to, and become a part of, the vehicle. 

The cost of an automobile heater must, ordinarily, be included as a part of the 
cost of the automobile in applying the statutory limitation on the price of pas- 
senger-carrying vehicles purchased for the Government’s use, but skid chains, 


fire extinguishers, safety flares, auto robes, and removable seat covers are not 
required to be included in the price limitation. 


The above answers, generally, question No. 1. 
With respect to question No. 2 (a), it was held in decision of Janu- 
ary 20, 1938, 17 Comp. Gen. 580, that where a bid to furnish motor- 
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propelled passenger-carrying vehicles included the Federal excise tax, 
showed the amount thereof, and agreed to its deduction, the amount 
of the tax properly was for exclusion from the price of the vehicle 
with reference to the price limitation fixed by statute. At the time 
that decision was rendered sales to the United States were exempted 
from the payment of the excise tax then imposed. See section 3442 
(3) of the Internal Revenue Code, 53 Stat. (Part 1) 416. However, 
by section 307 (a) of the act of February 25, 1944, 58 Stat. 64, sales to 
the United States Government were removed from the tax exemption 
provisions unless exemption should be authorized by the Secretary of 
the Treasury under the conditions specified in section 307 (c) of that 
act, 58 Stat 66. This office is not informed of any action taken by 
the Secretary of the Treasury to exempt sales to the United States of 
motor vehicles or accessories from the liability for tax (except tires 
and tubes sold to the War and Navy Departments. See 9 Federal 
Register 5998). Accordingly, the Federal tax on sales of passenger- 
carrying vehicles to the United States now must be regarded as con- 
stituting a part of the purchase price chargeable against appropriated 
funds unless and until the Secretary of the Treasury shall exempt 
such sales to the State Department from the Federal tax. 

Question No. 2 (b) is answered, generally, in the answers to ques- 
tions Nos. 1 and 2 (a), supra. 

With respect to question No. 2 (c), packing would become necessary, 
if at all, only in connection with the transportation of the vehicle 
and, accordingly, any packing charges would constitute a part of the 
cost of transportation and, therefore, excluded from the price limi- 
tation whether for shipment in the United States or for export, or 
before or after title passes*to the United States. 

Referring to question No. 2 (d), relative to the cost of transporta- 
tion, your attention is directed to the language of the limitation itself 
which states that the $1,500 “shall be in addition to the amount re- 
quired for transportation.” See, also, in that connection, 17 Comp. 
Gen. 580, 854; 20 id. 677; 21 zd. 474. 

Relative to question No. 2 (e), any surcharge made by the Procure- 
ment Division, Treasury Department, under existing law and regu- 
lations, for services rendered to a Government agency in connection 
with the procurement of motor-propelled passenger-carrying vehicles 
and related services would constitute a part of the gross price to be 
paid by the purchasing office and, therefore, would be included within 
the price limitation. 

Question No. 2 (f). Any increment to the factory cost price au- 
thorized by the Office of Price Administration and payable to the ven- 
dor must be included in the price limitation. 

Question No. 2 (g). Whe dealer’s commission is payable to the 
vendor out of the gross price charged for the vehicle and, accordingly 
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is included within the price limitation. Any charge for conversion 
to a right-hand drive, when such conversion is necessary for use of the 
vehicle in a foreign country, constitutes a part of the price of the car 
“completely equipped for operation” and, therefore, such charge is 
included in the price limitation. With respect to other accessories 
mentioned in this question, see 19 Comp, Gen. 988, supra. 

The question posed in the concluding paragraph of your letter re- 
lating to the purchase of passenger-carrying vehicles from an alloca- 
tion from the President’s Emergency Fund containing the quoted 
words indicated in said paragraph—without other qualifying lan- 
guage—is answered in the affirmative. 


(B-42474) 


CONTRACTS—COST-PLUS—LUMP SUM LEAVE PAYMENTS TO 
EMPLOYEES UPON TERMINATION OF SERVICES 


A War Department cost-plus-a-fixed-fee architect-engineer contractor may be 
reimbursed for lump sum payments made to non-manual employees for 
leave accrued at termination of employment, although such payments were 
made prior to the issuance of Circular Letter No, 2849 by the Chief of 
Engineers on March 11, 1944, relating to the making of lump sum pay- 
ments for leave, provided there be furnished a showing that, as indicated by 
said circular letter the practice of making lump sum payments, instead of con- 
tinuing the employees on the pay roll until their accrued leave had expired, 
was adopted as a matter of expediency as being in the Government’s 
interest. 23 Comp. Gen. 430, distinguished. 


Comptroller General Warren to Lt. Col. Fred O. Tiffany, U. S. Army, August 
10, 1944: 


There has been forwarded here by the Fiscal Director, Head- 
quarters, Army Service Forces, your letter of April 8, 1944, addressed 
to that office, with the request that an advance decision be rendered 
on the question presented therein. Your letter of April 8, is as 
follows: 


1. There is forwarded herewith Bureau Voucher S 1750 payable to First 
National Bank of Denver Trustee-Assignee of Wm. S. Lozier, Broderick & Gor- 
don, in the amount of $3,108.85, representing reimbursement for lump sum pay- 
ment cf accumulated leave to cost-plus-fixed-fee contractor. Reference is made 
to Decision of the Comptroller General, B-28129, in which it is held that such 
lump sum payments cannot be made to cost-plus-fixed-fee contractors. Atten- 
tion is invited to Circular Letter No. 2849, dated 11 March 1944, from the 
Office of the Chief of Engineers in this regard. 

2. The Record of Negotiations filed with this contract contains Agreement 
as to Terms and Conditions of Employment of Non-Manual Personnel, setting 
out substantially the provisions provided for in Par. 3 of Circular Letter No. 
2849. However, this office has not been advised as to the extent to which 
Comptroller General’s Decision No. B-28129 would operate to allow the reim- 
bursement requested in the voucher. 

8. The subject voucher is one of a number now being presented by the 
contractor at Sunflower Ordnance Works to pick up lump sum accrued annual 
leave and current payrolls carrying such lump sum payments are being 
presented to this office for payment. 

4. Your comment and instruction in this regard is requested. 
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It appears that the voucher involved covers a reclaim by the contrac- 

tor for reimbursement under the provisions of cost-plus-a-fixed-fee 
contract No. W-461-eng-10274 of lump sum payments made to its em- 
ployees in lieu of accrued leave standing to their credit at the termina- 
tion of their employment—the amount which is proposed to be paid 
thereon having been deducted by your office on January 10, 1944, from a 
previous voucher. The contract provided for the furnishing of archi- 
tect-engineer and other services incident to the design, inspection and 
supervision of the Sunflower Ordnance Works on a cost-plus-a-fixed- 
fee basis. The reimbursement of the cost of necessary labor was spe- 
cifically provided for in paragraph 1 (a) of Article XI thereof. It 
appears that, under applicable leave policies and practices prescribed 
by the Chief of Engineers—which you state constituted a part of the 
contract negotiations—non-manual employees of the contractor are 
entitled to leave with pay accruing at the rate of two days per month in 
lieu of sick or vacation allowances. Also, it appears that, under such 
practices and policies, leave may be granted by the contractor with the 
approval of the contracting officer “at such time or times as may be 
deemed in the best interests of the Government” and that “Leave may 
be granted during the course of employment or at the completion of 
employment”—those employees who resign or who are involuntarily 
separated for causes not due to their misconduct being entitled to leave 
to and including the date of separation. Hence, there apparently is 
no question but that the contractor is entitled to reimbursement for 
salary payments made to its non-manual employees while they are in 
a leave status and are being carried on the contractor’s pay roll as such. 
However, as appears from above, the amount proposed to be paid on the 
instant voucher constitutes reimbursements of lump sum payments 
which were made by the contractor to certain of its non-manual em- 
ployees for accrued leave which stood to their credit at the termination 
or completion of their employment. In other words, instead of carry- 
ing the said employees on its pay roll until their accrued leave had 
expired, the contractor made lump sum payments to the employees, 
upon the termination of their actual employment under the contract. 

It appears from your letter of April 8, 1944, supra, that you enter- 
tain doubt as to whether the contractor may be reimbursed for the 
lump payments thus made in view of the decision of this office dated 
December 14, 1943, B-28129 (23 Comp. Gen. 430). It was held in the 
said decision, quoting from the syllabus, as follows: 

Where a cost-plus-a-fixed-fee contract contains no specific provision authorizing 
reimbursement to the contractor for compensation paid in lieu of leave accrued 
but not taken by an employee at the time of his death, and it is not shown that 
such payment was made pursuant to regulations governing the granting of leave 
benefits to employees, or shown to be reasonably incident to performance of the 
contract work and serve a useful purpose in fulfilling the contract requirements, 


there is no legal basis for regarding the expenditure as a proper charge to the 
Government under the contract, 
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Hence, the question presented herein is substantially different from 
that decided in the aforesaid decision of December 14, 1943. 

The record shows that, subsequent to the issuance of such decision, 
the Chief of Engineers, by Circular Letter No. 2849, dated March 11, 
1944, in effect, authorized the making of lump sum payments to non- 
manual employees of cost-plus-a-fixed-fee contractors for all approved 
annual leave standing to their credit at the time their services were 
completed or terminated under such contracts. The pertinent provi- 
sions of said circular letter are as follows: 


3. Attention is invited to paragraph 10, Appendix “C” to W. D. Contract Forms 
Nos. 3, 4, and 12. The provisions thereof, which were made a part of contract 
documents during the latter part of 1942, are in accord with non-manual em- 
ployees’ leave practices and policies prescribed by the Chief of Engineers and 
The Quartermaster General from the outset of the emergency. Those contract 
clauses provide that leave may be granted by the contractor with the approval 
of the contracting officer “at such time or times as may be deemed in the best 
interests of the Government,” that such leave will accrue at the rate of two days 
per month in lieu of any sick or vacation allowance, and that it will be with pay 
on a reimbursable basis. Those contract clauses also provide that, “Leave may 
be granted during the course of employment or at the completion of employment,” 
and that those employees “who resign, or are involuntarily separated for causes 
not due to their misconduct, shall be entitled to leave tq and including date of 
separation.” [Italics supplied.] 

4. The procedures and the policies heretofore followed, and upon which the 
present contract provisions are based, rest upon the conclusions of the War De- 
partment that the granting of the right to the accrual of leave is necessary and 
proper in the performance of the work; and, moreover, that expenses incurred 
in connection therewith on a reimbursable basis by cost-plus-a-fixed fee con- 
tractors are in the interests of the Government. Likewise, granting the con- 
tracting officer the authority to control] the time and extent of such leave during 
the prosecution of a project and to make lump sum payments at the termination 
or completion of employment is in the interests of the Government. The pro- 
visions quoted in paragraph 3, above, provide for making lump sum payments 
to employees for accrued leave at the “completion of employment.” To carry 
employees on the payroll after their services actually have ceased would not be 
consistent with “completion of employment” and was and is considered to be im- 
practical in most cases. 

5. Except where it would be impractical so to do or where, because of past 
practices of an architect-engineer, architect-engineer-manager, or construction 
contractor, hardship would result to it, payment in a lump sum will hereafter be 
made to all non-manual employees of cost-plus-a-fixed-fee contractors for all 
accrued leave standing to their credit at the time their services are completed or 
terminated. The same practice will be followed with respect to such a deceased 
employee with accrued leave remaining to his credit at the time of death. The 
lump sum representing accrued leave may be paid to the legal representative of 
the estate of the deceased or, if his estate is not being administered, such sum 
may be paid to his widow or other next of kin when the contractor, with the 
approval of the contracting officer, is satisfied that such action is appropriate. 
(See 20 Comp. Gen. 859.) 


The record shows further that the Chief of Engineers in second in- 
dorsement of May 5, 1944, to the Office of the Fiscal Director, Army 
Service Forces, recommended that payment of the instant voucher be 
made on the ground that the lump sum payments for which reim- 
bursement is claimed thereon were made pursuant to Circular Letter 
No. 2849, supra. However, since the lump sum payments here in 
question were made prior to January 10, 1944, whereas the said Cir- 
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cular Letter No. 2849 was not issued until March 11, 1944, it is obvious 
that the instant payments could not have been made pursuant thereto. 
Moreover, the record does not indicate definitely why the contractor 
undertook to make the lump sum payments here in question to its 
non-manual employees rather than continuing such employees on its 
pay roll until their accrued leave had expired. However, said Cir- 
cular Letter No. 2849, supra, indicates that it has been the practice and 
procedure of the Engineer Department to make lump sum payments 
of accrued annual leave to non-manual employees of cost-plus-a-fixed- 
fee contractors upon the termination of their employment for the 
reason that said employees are entitled to accrued leave to and includ- 
ing the date of the separation of their employment and that such leave 
is authorized to be granted by the contractor, with the approval of the 
contracting officer, either during the course of employment or at the 
completion of employment. In other words, it is indicated that the 
practice of making lump sum payments for accrued leave has been 
adopted as a matter of expediency as being in the best interest of the 
United States rather than the practice of continuing to retain em- 
ployees on the contractors’ pay rolls after their actual employment on 
contracts has ceased. Hence, if it be a fact that the lump sum pay- 
ments for which reimbursement is claimed on the instant voucher were 
made for the foregoing reasons and pursuant to the referred-to policy 
and practice, and if a statement to such effect is attached to the voucher, 
the payment thereof is authorized, if otherwise correct. 
The voucher and supporting papers are returned herewith. 


(B-43288) 


RETIREMENT—SERVICE CREDITS—INCAPACITATED ARMY ENLISTED 
MEN—SERVICE IN COAST GUARD WHEN NOT OPERATING AS PART 
OF NAVY 

















Since the 20 or more years “in the military forces of the United States” which 
an Army enlisted man must have served to be eligible for retirement under 
section 2 of the act of June 30, 1941, when permanently incapacitated, is 
limited by section 5 of the act to service countable for retirement after 30 
years’ service, which service, as provided by the act of March 2, 1907, as 
amended, includes that in the Army, Navy, and Marine Corps, only, the 
service countable under said section 2 does not include service in the Coast 
Guard while that organization is not operating as a part of the Navy. 


Assistant Comptroller General Yates to the Secretary of War, August 10, 
1944: 


There has been considered your letter of July 12, 1944, requesting 
decision whether service in the United States Coast Guard during 
periods when the Coast Guard is not operating as a part of the Navy 
may be counted in computing the service necessary for enlisted men 
of the Army to be eligible for retirement under the provisions of the 
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act of June 30, 1941, 55 Stat. 394; that is, whether or not the Coast 
Guard, when not operating as a part of the Navy, is a part of “the 
military forces of the United States” within the meaning of that 
phrase as used in section 2:of the said act of June 30, 1941, 10 U.S. C. 
939, which reads— 


An enlisted man of the Regular Army or of the Philippine Scouts who has 
served twenty years or more in the military forces of the United States and 
who has become permanently incapacitated for active service due to physical 
disability incurred in line of duty shall be placed on the retired list. 

Section 1 of the act of January 28, 1915, as amended by the act of 
July 11, 1941, 55 Stat. 585, as codified, 14 U. S. C. 1 (Supp. IIT), pro- 
vides in part as follows: 

The Coast Guard as heretofore established in lieu of the Revenue Cutter 
Service and the Life Savings Service, existing prior to January 28, 1915, is con- 
tinued. The Coast Guard which shall be a military service and constitute a 
branch of the land and naval forces of the United States at all times and shall 
operate under the Treasury Department in time of peace and operate as a part 
of the Navy, subject to the orders of the Secretary of the Navy, in time of war or 
when the President shall so direct. * * * 

However, section 5 of the act of June 30, 1941, 55 Stat. 395, appears 
to attach certain limitations to the otherwise broad phrase “military 
forces of the United States” as used in section 2 thereof. The said 
section 5 (10 U. S. C. 959) provides: 

All periods of service which are now counted under provisions of existing 
law in computing the time necessary to enable an enlisted man to retire upon 
completion of thirty years of service shall be credited in the computation of the 
twenty years of service necessary to confer eligibility for retirement hereunder. 

The act of March 2, 1907, 34 Stat. 1217, 10 U. S. C. 947, as amended 
by section 19 of the act of June 16, 1942, 56 Stat. 369, authorizes the 
retirement of enlisted men of the Army, Navy and Marine Corps after 
they have completed thirty years’ service and provides “That in com- 
puting the necessary thirty years’ time all service in the Army, Navy, 
and Marine Corps shall be credited.” Service in the Coast Guard, 
while the Coast Guard is not operating as a part of the Navy, is not 
service in one of the forces mentioned in the act of March 2, 1907, and 
I find no statute amending that act so as to authorize counting such 
service in the Coast Guard for retirement purposes by an enlisted man: 
of the Army. 

Accordingly, in view of the provisions of section 5 of the act of 
June 30, 1941, I have to advise that the phrase “in the military forces 
of the United States” as used in section 2 of that act must be viewed 
as not including service in the Coast Guard while that organization is 
not operating as a part of the Navy, and, therefore, your question is 
answered in the negative. 
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(B-43574) 


COMPENSATION—INITIAL SALARY RATES UPON TRANSFER FROM 
PER DIEM TO PER ANNUM POSITIONS; OVERTIME COMPENSATION 
OF EMPLOYEES WORKING IRREGULAR SCHEDULES 



























































The rule stated in 23 Comp. Gen. 160, to the effect that in determining the initial 
Salary rate under the Classification Act for an employee occupying an un- 
classified position within the purview of the 40-hour week statute of March 
28, 1934, which is to be classified for the first time, it is proper to compare 
gross compensation (inclusive of overtime) for the same period of time before 
and after classification to obviate or minimize salary loss, may be extended 
so that overtime compensation is included in the comparison in all cases of 
transfer from a per diem to a per annum status, regardless of the reason for 
the transfer. 

An employee working full time, even though 48 hours one week and 56 hours the 
next, is entitled to additional wartime compensation computed on an over- 
time basis under section 2 of the War Overtime Pay Act of 1943, rather than 
on a percentage basis under section 3 (a) of the act. 

In the case of a full time employee working 48 hours one week and 56 hours the 

next, his overtime compensation under section 2 of the War Overtime Pay 

Act of 1943 may be computed on a 52-hour week basis (average workweek) 

and prorated over the entire year. 


Comptroller General Warren to the Secretary of the Navy, August 11, 1944: 

Reference is made to letter dated June 13, 1944, from Mr. S. Wells, 
disbursing officer, Puget Sound Navy Yard, Bremerton, Washington, 
forwarded to this office by endorsement of July 26, 1944, from D. E. 
Carlson, Head, Wage Administration and Classification Branch, Di- 
vision of Shore Establishments and Civilian Personnel—apparently 
through the Office of the Assistant Secretary of the Navy—the dis- 
bursing officer’s letter reading as follows: 


Via: (1) The Commandant. 
(2) The Paymaster General of the Navy. 
(3) The Secretary of the Navy. 
Subj: The Fixing of Salaries of per annum employees transferred from a per 
diem status. 
Refs: (a) Bureau of Supplies and Accounts Manual, Article 2101-3. 
(b) Comptroller General’s Decision B-36519 of 1 September 1943 [23 
Comp. Gen. 160.] 
(c) Comptroller General’s Decision 19 Comp. Gen. 20 of 7 July 1939. 
(d) Navy Department ltr. SECP : 470: acm to Commandant of § May 1944. 


1. I have before me for payment certain payroll accounts wherein the general 
legality and propriety is questionable. In compliance with the provisions of 
reference (a), the Comptroller General is hereby requested to render a decision 
on the questions presented. 

2. Certain Group II, III, and IV (a) employees have been misassigned to duties 
in per annum positions in the police and fire departments. A directive has been 
received properly reclassifying these individuals in per annum positions. We 
have tried to apply the principles set forth in the Comptroller General’s Decision 
B-36519 (reference (b)), at the direction of the Navy Department. 

3. The decision cited (reference (b)), requires that in a transfer of a specific 
position from per diem to per annum basis of compensation, the per annum rate 
of pay should be fixed on the basis of reciprocal overtime for that specific position. 

4. By reference (c), the Comptroller General set forth the principle of approxi- 
mate parity in basic pay for any per annum employee tranferred from a per diem 
status. Question: Does the Comptroller General contemplate the extension of 
this principle by his later decision (reference (b)) to include overtime compen- 


sation for all transfers from a per diem to a per annum status regardless of the 
reason for the transfer? 
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. Specifically, we have the below described situation: 


Chauffeur—$8.64 per diem 
Annual Salary 

For 52-hour week, as presently credited for firemen 
For 48-hour week 
If reclassified to CPC-—7 (irregular employment) 52-hour basis 

$2,500.00 plus 15% 
If reclassified to CPC-7 (irregular employment) 48-hour basis 

$2,400.00 plus 15% 
If reclassified to CPC-7 (irregular employment) basic 

$2,300.00 plus 15% 


Helper—General $7.60 per diem 


For §2-hour week, as presently credited for firemen 2, 876. 22 
For 48-hour week, as presently credited for policemen 2, 576. 40 
If reclassified CPC-6 (irregular employment) 52-hour 
$2,200.00 plus 15% 2, 553. 00 
If reclassified CPC-6 (irregular employment) 48-hour i 
a ES eee rere. 2, 553. 00 
If reclassified CPC-6 (regular employment) 48-hour week 
$2,200.00 plus 0.2166% 2, 460. 12 
(f) If reclassified CPC-6 (irregular employment) basic rates $2,040.00 


(g) If reclassified CPC-6 (regular employment) basic rates $2,040.00 
plus 0.2166% 


The fire force is employed on the two platoon system of 24 hours on and 24 
hours off, for which it has been administratively determined that they actually 
work 48 hours one week and 56 hours the next, for which an average work week 
of 52 hours is claimed. On this basis, in accordance with Comptroller General’s 
decision B-36519, (reference (b) as interpreted by the office of the Assistant 
Secretary of the Navy in reference (d)), chauffeurs $8.64 per diem reclassified 
as firefighters CPC-7 would receive $2,500.00 basic per annum pay. Helpers 
general $7.60 per diem would receive $2,200.00 basic per annum pay. 

6. In the event that the Comptroller General renders an affirmative answer 
to question stated above in paragraph four, it is further requested that he make 
the following determination: Question: Which of the potential rates of pay under 
subparagraphs (c)—(g) of paragraph five above are legally applicable? 

7. One hundred ten accounts are directly in point. An early decision is 
desired in order that the administrative policies of the Navy Department may 
be complied with at the earliest possible date. 


In the decision of September 1, 1943 (B-36519), 28 Comp. Gen. 160, 
referred to as reference (b) in the above-quoted letter, it was stated 
(quoting from the syllabus) : 


In fixing under the Classification Act the initial salary rate of an employee 
occupying an unclassified position within the purview of the 40-hour week 
statute of March 28, 1934, which is to be classified for the first time, the rate 
may be that of such salary step in the classified grade to which the position is 
allocated as will cause no loss, or as little loss as possible, in total compensation 
when the gross compensation (inclusive of overtime compensation) authorized 
for the unclassified position is compared with the gross compensation (basic plus 
overtime or additional wartime compensation) authorized for the classified 
position for the same period of time. 19 Comp. Gen. 20, amplified. [Italics 
supplied. ] 


In the light of that decision the question presented in paragraph 4 
of the disbursing officer’s letter, supra, is answered in the affirmative. 

Referring to the question in paragraph 6, the comparison is re- 
quired to be made on the “same period of time” (see italicized 
words of the above-quoted syllabus). It would appear that such basis 
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has been used administratively in arriving at the rates of $2,500 per 
annum and $2,200 per annum basic compensation mentioned in the 
last two sentences of paragraph 5. If the employees worked full 
time, even though 48 hours one week and 56 hours the next week, 
they are entitled to additional wartime compensation computed on an 
overtime basis under the provisions of section 2 of the War Overtime 
Pay Act of 1943, approved May 7, 1943, 57 Stat. 76, Public Law 49, 
rather than on a 15 percent basis under section 3 (a) of the statute. 
Hence, this office has no objection to the computation of overtime com- 
pensation on a 52-hour week basis (average workweek) which may be 
prorated over the entire year. Of course, if the employees work 
only 48 hours per week, the overtime compensation would be for 
computation and payment accordingly. The facts presented are not 
sufficiently clear to enable a definite holding as to which, if any, of 
the total salary rates listed in paragraph 5, would be payable to 
the employees. 


(B-39918) 


WITHHOLDING TAX ON COMPENSATION 





In accordance with rulings of the Commissioner of Internal Revenue, and 
regulations, pursuant to the Current Tax Payment Act of 1943, the amounts 
to be deducted from salaries of Federal employees and paid over to the 
proper collector by the Government officers acting as withholding agents 
are to be determined on the following bases in the several situations set 
out: 

Where an employee is transferred from one division to another within 
the same Government agency having different pay roll offices, or from one 
agency to another, the amount to be withheld as a tax deduction by each 
such division or agency is the applicable deduction shown in the Govern- 
ment Salary Tables (October 30, 1943) for the fraction (number of days) 
of the semimonthly pay roll period the employee is employed therein, 
without regard to the employment by the other division or agency. 

Where an employee receives a within-grade promotion or other change in 
status not resulting in a transfer from one disbursing office to another, the 
amount to be withheld as a tax deduction may not be determined by refer- 
ence to the deduction shown in the Government Salary Tables (October 30, 
1943) for each annual salary step, but must be determined by reference to 
the applicable deduction shown in the “Semimonthly Wage Bracket and 
Withholding Table,” contained in the tables, for the gross salary received 
during the pay roll period. 

Where it is desired to compensate on one pay roll an employee who 
entered on duty from another agency during one semimonthly pay roll 
period and separated from service 15 or more days later during the next 
such period, the amount to be withheld as a tax deduction should be de- 
termined on the basis of treating the two periods as separate items so 
as to allow the employee an entire pay period’s exemption for each period 
in which he worked. 

Where a per diem “when actually employed” employee works two or 
more days, each of which is in a separate pay period, and it is desired 
to compensate him on one pay roll for each of the days worked, the tax 
deduction should be determined for each day separately by reference to 
the wage bracket table provided in section 1622 (c) of the Internal Revenue 
Code, as added by the Current Tax Payment Act of 1943, for a daily or 
miscellaneous pay roll period. 
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In determining in accordance with the rule in 23 Comp. Gen. 16 the 
amount representing tax deductions which must be excluded from the 
amount of a separated employee’s retirement fund credit to be set off 
against his indebtedness for advanced leave and recredited to the salary 
appropriation, the same method should be used as was used in computing 
the deductions for the salary paid during the advanced leave, that is, by the 
use of the semimonthly wage bracket withholding table, so that, for 
example, the tax deduction for 6 days’ advanced leave indebtedness is that 
shown in the table for a full semimonthly pay period less that shown for 
the salary for the 9 days to which he was actually entitled. 


Comptroller General Warren to the Federal Security Administrator, August 12, 
1944: 


Reference is made to your letter of January 24, 1944, submitting for 
decision a number of questions with respect to the withholding tax 
deduction items listed in the United States Government Salary Tables, 
General Regulation No. 54, Supplement No. 17, dated October 30, 1943, 
23 C. G. 995, and pertaining particularly to the appropriate deductions 
in certain situations involving payments of salaries for less than 15 
days’ service. Since the net amount of salary to be paid in each case, 
and the amount to be collected and deposited, depend upon the amount 
of withholding tax for which the United States as an employer is 
liable—the amount of which tax is for determination by the Commis- 
sioner of Internal Revenue—the contents of your letter were referred 
to him for consideration. Under date of July 29, 1944, the Commis- 
sioner replied as follows: 


Further reference is made to your letter of February 24, 1944, setting forth 
the questions submitted by the Acting Federal Security Administrator, Federal 
Security Agency, relating to the withholding of the income tax on wages, and 
requesting rulings with respect to the amounts of tax to be withheld. 

Section 404.103, Regulations 115, which relates to the collection of the income 
tax at the source on wages, reads in part as follows: 

“Section 404.103 Payroll Period—The term ‘payroll period’ means the period 
of service for which a payment of wages is ordinarily made to an employee by his 
employer. It is immaterial that the wages are not always paid at regular inter- 
vals. For example, if an employer ordinarily pays a particular employee for each 
calendar week at the end of the week, but if for some reason the employee in a 
given week receives a payment in the middle of the week for the portion of the 
week already elapsed and receives the remainder at the end of the week, the pay- 
roll period is still the calendar week; or if, instead, that employee is sent on a 3- 
week trip by his employer and receives at the end of the trip a single wage pay- 
ment for three weeks’ services, the payroll period is still the calendar week, and 
the wage payment shall be treated as though it were three separate weekly wage 
payments. 

“For the purpose of section 1622, an employee can have but one payroll period 
with respect to wages paid by any one employer. Thus, if an employee is paid a 
regular wage for a weekly payroll period and in addition thereto is paid supple- 
mental wages (for example, bonuses) determined with respect to a different per- 
iod, the payroll period is the weekly payroll period. For the computation of tax 
on supplemental wage payments see section 404.206. 

“The term ‘miscellaneous payroll period’ means a payroll period other than a 
daily, weekly, biweekly, semimonthly, monthly, quarterly, semiannual, or annual 
payroll period.” 

If a particular employee has an established payroll period, the amount of the 
withholding exemption in respect of the wages paid is determined by reference to 
such employee’s payroll period and without regard to the time the employee is ac- 
tually engaged in the performance of services during such period. For example, 
employee Y, a single person with no dependents, has a weekly payroll period. His 
wages are determined at the rate of $10.00 per day. During a particular week 
he worked only two days and resigned. The amount of the withholding exemp- 
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tion allowable in respect of tne wages paid such employee for the weekly payroll 
period is $12.00. (See section 404.202, Regulations 115). 

The provisions of section 404.203 (b) of Regulations 115 and the provisions of 
the paragraph in Circular WT headed “Period not a payroll period” have no appli- 
cation to instances where the particular employee has an established payroll 
period, but only where the wages are paid for a period which is not a payroll per- 
iod. Thus where an employee is regularly paid semimonthly and the employer 
uses the wage table method the amount of tax required to be withheld is deter- 
mined under the table applicable to a semimonthly payroll period, even though he 
did not work the entire number of work days during the particular payroll period. 

Section 1622-of the Internal Revenue Code, as added by section 2 (a) of the 
Current Tax Payment Act of 1943, [57 Stat. 128] provides, at the election of the 
employer, alternative methods for computing the income tax collected at source 
on wages. Under the first method, referred to in Regulations 115, as the “exact 
computation method” the employer is required to deduct and withhold a tax 
equal to 20 percent of the excess of each payment of wages over the family status 
withholding exemption or 3 percent of the excess of each payment of wages over 
the victory tax withholding exemption, whichever computation results in the 
greater amount of tax. Under the second method, that is, the ‘wage table method’ 
the employer is required to deduct and withhold a tax determined in accordance 
with the tables provided in subsection (c) of section 1622. The specific wage 
levels at which the tax under the exact computation method is determined at 
the rate of 3 percent on wages in excess of the victory tax withholding exemption 
are shown in the table on page 34 of Regulations 115, and on page 11 of Circular 
WT issued on June 4, 1943. 

The term “employer” is defined in section 1621 (d) of the Code as amended, 
[57 Stat. 126, 127] as the “person for whom an individual performs or performed 
any service, of whatever nature, as the employee of such person” with some 
exceptions not here material. 

The employer is required to collect the tax by deducting and withholding the 
amount thereof from the employee’s wages as and when paid, either actually or 
constructively. Every person required to deduct and withhold the tax under 
section 1622 from the wages is liable for the payment of such tax whether or not 
it is collected from the employee. Section 1622 provides that every “employer” 
making payment of wages shall deduct and withhold upon such wages a tax, 
as set forth therein. 

Section 1624 of the Internal Revenue Code, as added by section 2 (a) of the 
Current Tax Payment Act of 1943, [57 Stat. 137] provides that if the United 
States, a State, Territory, or political subdivision, or the District of Columbia, 
or an agency or instrumentality of any one or more of the foregoing, is the em- 
ployer, the return of the tax may be made by the officer or employee having con- 
trol of the payment of wages or other officer or employee appropriately designated 
for that purpose. The legal responsibility for withholding, paying, and returning 
the tax and furnishing the statements required under section 1625 of the Code, 
as amended, rests with the “employer”, which term embraces the Government of 
the United States, its agencies and instrumentalities. 

It is provided on page 3 of the circular issued June 29, 1943, by the Office of the 
Secretary of the Treasury to the heads of departments, independent establishments 
and agencies of the Federal Government covering withholding of income tax at 
source on wages under the provisions of the Current Tax Payment Act of 1943, that 
“although the Current Tax Payment Act of 1943, gives employers the option of de- 
termining the tax to be withheld either by use of a wage bracket withholding 
table or by the application of the prescribed percentage rate to the amount of 
wages in excess of the withholding exemption, the rates in the tables provided 
by section 1622 of the act should be utilized in the interest of uniformity in the 
Federal Government. The semimonthly table provided in this section is the 
basis for Supplement No. 16 of General Regulations No. 54, of the General Ac- 
counting Office, which should facilitate the computation of withheld taxes for 
semimonthly payments. In addition, the table may be used for computing the 
tax to be withheld for fractional semimonthly pay periods as in the case of em- 
ployees who enter on duty during a pay period either by transfer or appointment, 
or are separated during a pay period. In such cases it will be necessary to use 
column 1 of the table ‘Wage Brackets’, rather than column 7, ‘Annual Salary’, 
in making determination of the amount to be deducted.” 

Supplement 16, referred to above, has now been superseded by the United 
States Government Salary Tables issued as Supplement No. 17 dated October 
30, 1948, of General Regulations 54 of the General Accounting Office. Supplement 
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17 has been so prepared that the tax deductions for each specified number of 
days in a payroll period are based on the wage bracket in which the amount of 
“total earned wages” falls, in accordance with the semimonthly withholding 
table in the Current Tax Payment Act of 1943 and the Internal Revenue Code. 
Accordingly, the “Supplement 17” tables may be used for computing the tax to be 
withheld for fractional semimonthly pay periods in the case of employees who 
enter on duty during a pay period either by transfer from another agency or 
appointment, or who are separated during a pay period. Where, however, the 
employee receives a raise in pay during a payroll period in which service is per- 
formed for the same “employer” or agency, the tax must be computed in ac- 
cordance with the semimonthly table provided by section 1622 (c) of the Code. 
Where there is no transfer between different disbursing agencies, there is no 
authority in the tax regulations for withholding less than the amount required 
for the entire payroll period in accordance with the semimonthly table now 
contained in the Code. 

The questions presented by the Acting Federal Security Administrator, Fed- 
eral Security Agency will be set forth and answered as follows: , 

Question 1.—“An employee at the salary rate of $2,000 transfers, effective 
January 12, 1944, from Regional Office A to Regional Office B. Regional Office 
A is to pay him a total gross of $40.55 for 6 days and Regional Office B is to pay 
him a total gross of $60.83 for 9 days. If this employee were single with two 
dependents (“S-2”), his withholding tax upon the 15 days pay would. be $11.60 
if it were paid all at once by one pay-roll office. In view of the fact that it is 
paid by two pay-roll offices, how should each pay-roll office determine the with- 
holding deductions?” (Regular payroll periods are from the seventh to the 
twenty-first of the month inclusive, and from the twenty-second of the month 
to the sixth of the following month inclusive.) 

Answer.—Each Regional Office will determine the withholding deduction (tax) 
by locating on the semimonthly wage bracket withholding table the tax applicable 
to single person with two dependents opposite the amount between which the 
semimonthly wages fall. The tax with respect to the wages paid by Regional 
Office A will be $0.60, and that with respect to the wages paid by Regional Office 
B will be $3.60. The same result will be reached if the deduction is made by 
each agency in accordance with the tables provided by Supplement No. 17 to 
General Regulations No. 54 of the General Accounting Office. 

Question 2.—“Assuming the same case as above but where employee transfers 
from the Federal Security Agency to another Government agency which for the 
sake of argument happens to have the same payroll period as ours, how would 
each pay-roll office determine the withholding deduction?” 

Answer.—The Federal Security Agency and the other Government agency 
would each determine the withholding deduction (tax) by locating on the semi- 
monthly wage bracket withholding table the tax applicable to single person with 
two dependents opposite the amount between which the semimonthly wages fall. 
The withholding deduction would be determined by each agency without regard 
to the fact that the particular employee is employed by another agency of the 
Federal Government during any part of its payroll period. Supplement No. 17, 
supra, may also be used under such circumstances to determine the withholding 
required by each agency for the number of days in which the individual was 
employed therein. 

Question 3.—“*An employee receives a statutory promotion on April 1, 1944, 
from $1,620 per annum to $1,680. This means that he is to be paid on the April 6 
roll for 9 days at $1,620 and 6 days at $1,680. Assume that this individual is 
married, claims all of the exemption, with one dependent. His normal tax de- 
duction is $5.00, yet if the deductions shown in the salary table for 9 days at 
$1,620 and 6 days at $1,680 are used, he would have a withholding tax of $0.90. 
In this case, how should the tax be determined?” (Regular payroll periods are 
from the seventh to the twenty-first of the month inclusive, and from the 
twenty-second of the month to the sixth of the following month inclusive. ) 

Answer.—The total wages ($83.33) for the semimonthly payroll period should 
be used in determining the tax to be withheld. Since the total wages fall in the 
line “At least $80.00 but less than $100.00”, on the semimonthly wage bracket 
withholding table the amount of tax to be deducted is $5.00. Note that in the 
case of a statutory promotion or other change in status which does not result in 
the transfer of the employee from one disbursing agency to another, as in a 
transfer between various regional offices or agencies, the tables provided for 
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each wage classification in Supplement 17 may not be used in determining the 
amount of tax to be withheld from the total salary paid. Under such circum- 
stances, however, reference may be made to the “Semimonthly Wage Bracket and 
Withholding Table” which immediately precedes the $600 wage table in Supple- 
ment No. 17, and the withholding required is that applicable to the wage bracket 
in which the gross amount paid is found. 

Question 4.—“An employee enters on duty on March 1 by transfer from an- 
other agency and separates at the close of business March 15. It is desired to 
pay him for 15 days of service, but these 15 days fall 6 in one pay period and 9 
in another. So far as the tax is concerned, should these be treated as separate 
items or as a single item? If as separate items, is the employee entitled to an 
entire pay period’s withholding exemptions for each of the pay periods in which 
he worked? If handled as a single item, would you compute the tax according to 
the regular semimonthly withholding table? Assume that this employee was 
appointed at a salary of $1,800 and was married, claiming all of the exemption, 
with no dependents (AO) what would his withholding tax be on a total gross of 
$91.25 for the 15 days?” (The regular payroll periods of the agency are from 
the seventh to the twenty-first of the month inclusive, and from the twenty- 
second of the month to the sixth of the following month inclusive.) 

Answer.—The wages for the two payroll periods should be treated as sepa- 
rate items, and the employee is entitled to an entire pay period’s withholding 
exemption for each pay period in which he worked. Assuming that the em- 
ployee was appointed at a salary of $1800 and was married, claiming all of the 
exemption, with no dependents, the withholding tax on a total gross of $91.25 
for the 15 days is $0.30 for the payroll period ending March 6, and $0.90 for the 
payroll period ending March 21. 

Question 5.—“Assuming the identical case as the above, but where the employee 
separates at the close of business March 16, instead of March 15, how would 
you determine the taxt—as a 15-day item plus a 1-day item, or as a 6-day item 
plus a 10-day item? Or would it be possible to compute the tax on the entire 
16 days payment and in such case would you use the wage bracket table for 
daily and miscellaneous pay-roll period?” 

Answer.—The tax should be determined on the wages paid for the 6 days 
during the payroll period ending March 6, and on the wages paid for the 10 days 
during the payroll period ending March 21. In this example, as in answer 4, the 
correct result will be reached by computation of tax for the number of days the 
employee works during the particular payroll period involved, in accordance 
with the tables in Supplement No. 17. The wage bracket table for daily and 
miscellaneous payroll periods is not used for computing the tax where the pay- 
roll period with respect to an employee is semimonthly. 

Question 6.—“‘A WAE employee is appointed at $22.22 per day, which is the 
equivalent of $8,000 per annum. This employee is married, claims all of the ex- 
emption and has no dependents (AO). He works 3 days, each cf which is in a 
separate pay period, and these 3 days are to be paid for on a single payroll. The 
payroll section in question computed the tax on the entire $70.28 as a single item, 
using the wage bracket table for miscellaneous pay periods, thereby resulting 
in a withholding tax of $11.70. Was this the correct way to determine the tax, 
and if not, how should it have been done and with what result?” 

Answer.—The payroll period in this case is a “daily” payroll period, and the 
withholding deduction should be computed under the wage bracket table for 
the daily or miscellaneous payroll period. For a married person claiming all 
of the exemption, with no dependents, the tax to be withheld, under the table 
method, on wages of $22.22 per day is $3.90. There are three separate daily 
periods involved in determining the exemption to the WAE employee under the 
circumstances presented. 

Question 7.—“In 22 C. G. 1046 it was held that ‘the amount to the credit of an 
employee in the retirement fund is available for set-off on account of overdrawn 
leave of only 95 percent of an employee’s salary paid on or after January 1, 
1943...’ In decision dated July 10, 1948 (B-34335) [23 Comp. Gen 16] it 
was further stated that there appeared to be [no] reason why the same proce- 
dure should not be followed with regard to adjustments for deductions to cover 
the withholding tax on or after July 1, 1943. It appears from the above deci- 
sions that the retirement fund is available for set-off only to the extent of 95 
percent of the value of unliquidated advanced leave which occurred between 
January 1 and June 30, 1948, and only to the extent of 80 percent of the value of 
unliquidated advanced leave which occurred on or after July 1, 1943. Victory 
tax, of course, was not a straight 5 percent, however, and withholding tax is not 
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a straight 20 percent. The minimum withholding tax is as little as 3 percent 
of the amount in excess of a semimonthly withholding deduction of $26.00. In 
determining tax applicable ‘to indebtedness for advanced leave may the salary 
table be used with a resulting understatement of tax or should the tax be stated 
at 20 percent as previously indicated?” 

Answer.—The withholding tax applicable to the indetedness for advanced leave 
should be determined under the same method, that is, by use of the wage bracket 
withholding table or the application of the prescribed percentage rate to the 
amount of the wages in excess of the withholding exemption, used by the em- 
ployer in computing the tax applicable to the wages of the employee. This may 
be illustrated in the following example. (Employee, married, with no depend- 
ents, claims one-half of the withholding exemption and employer uses the wage 
bracket withholding table.) 


Gross salary for semimonthly payroll period: 
February 7 to 21 inclusive $131. 80 
Withholding tax $20. 80 
Indebtedness for advanced leave (6 days) 


Withholding tax on salary = $79. 08 8. 80 


Withholding tax applicable to the indebtedness for advanced 
leave $12. 00 


Question 8.—“‘Will proper use of the salary tables furnished by your office relieve 
certifying officers of liability for undercollection of withholding tax? Where 
your office raises a post audit exception on a tax item, can the certifying officer 
be required to pay? If so, will he be required to pay in all cases (subject to 
possible refund) or only in cases where after audit of the employee’s income 
tax return it has been found that the Government has sustained a loss?” 

Answer.—The proper use by certifying officers of the wage bracket withholding 
tables provided by law relieves the employer of liability for undercollection of 
the tax. 

Any undercollection of tax should be adjusted by the person having control 
of the payment of the wages or other officer or employee appropriately designated 
for that purpose in the manner provided in section 404.701, Regulations 115. In 
accordance with the provisions of section 1622 (d) of the Internal Revenue Code, 
where the employer fails to withhold the prescribed tax, and thereafter the tax 
against which such tax may be credited is paid, the tax so required to be deducted 
and wthheld will not be collected from the employer or withholding agent. 

Under section 22 of the Individual Income Tax Act of 1944, [58 Stat. 247] 
certain amendments have been prescribed in the applicable withholding exemp- 
tions and in the “wage brackets” to be applied for the withholding of income 
tax. New Governmental salary tables which will be applicable to wages paid 
on or after January 1, 1945, if adopting the method followed in the preparation 
of Supplement 17 of General Regulations 54, General Accounting Office, may also 
be applied in accordance with the solution to the questions in the present 
inquiry. 

Very truly yours, 
{[S] JoserH D. Nunan, Jr., 
Commissioner. 


The foregoing rulings of the Commissioner of Internal Revenue 
govern the several amounts of withholding tax to be deducted and paid 
over, in the several situations outlined in your letter, to the proper 
collector by the Government officers acting as withholding agents for 
taxes collected from current salary payments. With respect to the 
eighth question, a definitive ruling on the matters raised with respect 
to the liability of a certifying officer may not be made upon the basis 
of the present submission, but it may, perhaps, be sufficient for present 
purposes to advise that there is not perceived a situation where a proper 
use of the salary tables would not relieve the certifying officer of liabil- 
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ity for a possible undercollection of withholding tax, or where a col- 
lection could be required until, after audit of the employee’s income 
tax return, it is found that the Government has sustained a loss. 


(B-43113) 


SUBSISTENCE; MILEAGE—AIR TRAVEL; ETC.—TEMPORARY DUTY— 
NAVY OFFICERS 







Under orders hereafter issued, for travel of Navy officers by air, providing only 
for payment of per diem in an air travel status, per diem payments will be 
allowed for the actual air travel time, only, including delays at places other 
than temporary station incident to transportation by air; however, per 
diem will be allowed for entire periods of absence from permanent stations, 
regardless of the transportation mode authorized or used, under orders pro- 
viding, pursuant to the act of February 7, 1942, as extended, for payment 
of per diem for the period of temporary duty as well as for air travel, or 
for the entire period of absence from permanent station. Prior decisions 
(such as 3 Comp. Gen. 401 and 11 id. 437) no longer will be followed where 
inconsistent. ‘ 
Mileage may be allowed to Navy officers for travel performed by transportation 
modes other than air in returning from temporary stations to which they 
had traveled by air under orders providing for payment of per diem only 
while in an air travel status, provided it be shown that no per diem was paid 
for time at the temporary station. 
































Assistant Comptroller General Yates to the Secretary of the Navy, August 12, 
1944: 

I have your letter of July 3, 1944, submitting a letter from the Chief 
of the Bureau of Supplies and Accounts, dated June 26, 1944, in which 
it is stated numerous notices of exceptions are being received from 
the Audit Division of this office with respect to payments of mileage 
for rail travel on the return portion of a round trip, where the going 
trip was performed by air, and requesting decision whether in view of 
the stated purpose of the Navy Travel Instructions as set forth by the 
Chief, Bureau of Supplies and Accounts, the payments will be passed 
to credit. 

Requests for review of exceptions or disallowances made in the 
settlement of disbursing officers’ accounts ordinarily are not for con- 
sideration by this office unless submitted by the disbursing officer whose 
accounts are involved. 19 Comp. Gen. 306. However, in view of the 
question raised as to the proper interpretation of the applicable pro- 
visions of Navy Travel Instructions, the submission will be considered 
on that basis and, also, will be treated as a request for an advance deci- 
sion for the guidance of the department in handling similar future 
cases. 

Notice of Exception to payment made to Lieutenant (JG) J. E. 
Tebbetts, USNR, on voucher No. 17961 of the November 1942 accounts 
of Lieutenant Commander W. J. McNeil, Supply Corps, U. S. Naval 
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Reserve, Disbursing Division, Bureau of Supplies and Accounts, is 
referred to as typical of the cases in question. The orders to Tebbetts 
from the Commandant, U.S. Naval Air Station, Corpus Christi, Texas, 
dated August 4, 1942, directed travel and temporary duty as follows: 


Subject: Temporary additional duty. 

Reference: (a) BuNav letter Nav 313 FR-P16-4 (A), of March 19, 1942. 

1. You will proceed on or about August 4, 1942, via naval aircraft, to St. Louis, 
Missouri, reporting to the Commanding Officer, Naval Reserve Aviation Base, in 
connection with ferrying used N2S-2 airplane from Corpus Christi, Texas, to St. 
Louis, Missouri. Upon delivery of used N2S-2 airplane and when directed by the 
proper authority, you will return, via naval aircraft or commercial transportation, 
to Corpus Christi, Texas. 

2. It is anticipated that the duty at St. Louis, Missouri, will exceed seventy- 
two hours. 

3. You will be allowed a per diem of $6.00 in lieu of subsistence during your 
absence from your station while in an air travel status. 

4. Cost of travel involved is chargeable to PS&T. 

5. The above named officer is not drawing a pension, disability allowance, dis- 
ability compensation or retired pay from the Government of the United States. 


The statement of the travel performed in compliance with these 
orders is as follows: 


1. Travel performed via naval aircraft as follows: 
August 4, 1942: 
Departed Corpus Christi, Texas__- eae tg 
Arrived Austin, Texas_._..._-_-___-_ ; - 1825 CWT. 
Departed Austin, Texas____--_~ ... 1880 CWT. 


Arrived Dallas, Texas____--~__- _ 15386 CWT Remained over- 
night. 
August 5, 1942: 
Departed Dallas, Texas_-_--~---_~- -. 0825 CWT. 
Arrived Tulsa, Okla____ a --. 1145 CWT Fuel, Lunch. 
Departed Tulsa, Okla ‘ y- 1825 CWT. 
Arrived Kansas City, Mo. __.--. 140 CWT Remained over- 
night. 


August 6, 1942: 
Delayed at Kansas City, Mo., because of bad weather. 
August 7, 1942: 
Departed Kansas City, Mo___- ---... 0025 CWT. 
Arrived St. Louis, Mo ~ 1135 CWT Delivery. 
2. Travel performed via commercial as follows: 
August 8, 1942: 
Detached, NRAB, St. Louis, Mo. 
August 9, 1942: 
Departed St. Louis, Mo : 1400 CWT. 
August 10, 1942: 


Arrived Corpus Christi, Texas_____~- ; 2080 CWT Duty completed. 
Government transportation requests were issued for return travel, 
including TRN 953,317 for Pullman from St. Louis, Missouri, to 
Houston, Texas. Mileage was paid on the above-cited voucher for 
1051 miles at 8 cents per mile less 3 cents per mile for transporta- 
tion furnished, and less $7.55 for Pullman accommodations furnished 
on Government request. With respect to the latter item, it is to be noted 
that Article 2509-7 (j), Navy Travel Instructions, specifically pro- 
vides that transportation requests shall not be issued to cover Pullman 
accommodations for officers traveling on a mileage basis. Credit was 
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withheld in the amount of $27. by Notice of Exception dated May 11, 
1944, with the following statement: 


Paid mileage 


Allowed p. d. 8/8-10/42, 3 days @ 6_-------------__-_-________- radia $18 


In view of Art. 2501-5, A. 2, A. NTI, it appears that the officer’s orders contem- 
plated a continuous p. d. status after he commenced travel via air. 


The Chief of the Bureau of Supplies and Accounts sets forth in 


his letter the purported purpose of the Navy Travel Instructions as 
follows: 





3. Article 2501-5 (a) (2), U. Navy Travel Instructions, issued in accord- 
ance with the authority nl adh in section 12 of the Pay Readjustment Act of 
1942, 56 Stat. 364, 365, and current at the time of the travel here involved, 
which corresponds to the present Article 2501-5 (a) (2) (a), provided (see 
advance change dated 22 June 1942) : 

“* © * If travel by air is interrupted and it becomes necessary to continue 
the journey by another mode of travel, the officer will be entitled to a continuous 
per diem and will also be entitled to reimbursement for cost to him for com- 
mercial transportation from the point where air travel was interrupted.” 

4. It appears that the General Accounting Office is not giving the correct 
interpretation to such instruction, the purpose of which was to continue the per 
diem status under the circumstances noted, for travel between any two duty 
points begun by air where air travel was interrupted by reason of bad weather, 
mechanical difficulties, etc. In other words, each individual trip between duty 
points on the officer’s itinerary is to be considered as a separate journey for the 
purpose of applying such provision. It was not intended, nor does it appear that 
the article requires, that in any case where travel is begun by air under such 
orders, the officer remain in a continuous per diem status for the remainder of 
the entire trip regardless of the mode of travel and without respect to intermedi- 
ate stops en route. 

5. Any doubt as to the intent of the Department in the matter would appear 
to be removed by the fact that Article 2501-3 (d) (14) of the instructions pro- 
vides for the payment of mileage for land travel under orders embodying author- 
ity for travel by Government aircraft or commercial transportation and speci- 
fying a per diem while in an air travel status. Relative to that provision it is 
provided in Article 2501-5 (a) (3) (d) that per diem while in an air travel 
status ceases upon arrival at a temporary duty point if departure therefrom 
is via other than aircraft. See also part IV of Enclosure C to BuPers-S&A 
Joint Letter of 29 April 1944, Navy Department, Semimonthly Bulletin, 30 April 
1944, page 157, wherein it is stated that an air travel status begins on departure 
by aircraft and ceases on arrival by aircraft at a duty station when departure 
from such point is via other than aircraft. 

6. It is believed that the matter is clarified by the current instruction which 
provides for a continuous per diem where air travel “is interrupted due to air 
transport operating causes at other than a temporary duty station.” (See 
change 16, dated 1 May 1944.) However, as to past payments of mileage such 
as in the case of Lt. (jg) Tebbetts it is recommended that request be made of the 
Comptroller General as to whether, in view of the expressed purpose of the in- 
structions in question, the exceptions taken will be removed and the payments 
passed to credit in the accounts of the disbursing officers concerned. 


Paragraphs 1 and 2, section 12, of the Pay Readjustment Act of 
1942, 56 Stat. 364, 365, provide as follows: 


Sec. 12. Officers of any of the services mentioned in the title of this Act, 
including Reserve components thereof and the National Guard, while on active 
duty in the Federal service, when traveling under competent orders without 
troops shall receive a mileage allowance at the rate of 8 cents per mile, distance 
to be computed by the shortest usually traveled route and existing laws providing 
for the issue of transportation requests to officers of the Army traveling under 
competent orders, and for deduction to be made from mileage accounts when 
transportation is furnished by the United States, are hereby made applicable to 
all the services mentioned in the title of this Act, but in cases when orders are 
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given for travel to be performed repeatedly between two or more places in the 
same vicinity, as determined by the head of the executive department concerned, 
he may, in his discretion, direct that actual and necessary expenses only be al- 
lowed. Actual expenses only shall be paid for travel under orders in Alaska 
and outside the limits of the United States in North America. 

“Unless otherwise expressly provided by law, no officer of the services men- 
tioned in the title of this Act shall be allowed or paid any sum in excess of 
expenses actually incurred for subsistence while traveling on duty away from 
his designated post of duty, nor any sum for such expenses actually incurred 
in excess of $7 per day. The heads of the executive departments concerned are 
authorized to prescribe per diem rates of allowance, not exceeding $6, in lieu 
of subsistence to officers traveling on official business and away from their 
designated posts of duty: Provided, That for travel by air under competent 
orders on duty without troops, under regulations to be prescribed respectively 
by the heads of the departments concerned, members (including officers, warrant 
officers, contract surgeons, enlisted men, aviation cadets, and members of the 
Nurse Corps) of the services mentioned in the title of this Act, and of the 
legally constituted Reserves of said services while on active duty, and of the 
National Guard while in Federal service, or while participating in exercises, or 
performing duties under sections 92, 94, 97, or 99 of the National Defense Act, 
shall, in lieu of mileage or other travel allowances, be allowed and paid their 
actual and necessary traveling expenses not to exceed $8 per day, or, in lieu 
thereof, per diem allowances at rates not to exceed $6 per day. 


The act of February 7, 1942, 56 Stat. 63, provides: 


* * * ‘That from the date of the approval of this Act to June 30, 1943, 
the Secretary of the Navy, in prescribing per diem rates of allowance, not 
exceeding $6 in lieu of subsistence for officers of the Navy and Marine Corps 
and the reserve components thereof, traveling on official business and away 
from their designated posts of duty, pursuant to the first paragraph of section 
12 of the Act approved June 10, 1922 (42 Stat. 631), as amended, is hereby 
authorized to prescribe such per diem rates of allowance, whether or not orders 
are given to such officers for travel to be performed repeatedly between two or 
more places in the same vicinity, and without regard to the length of time 
away from their designated posts of duty under such orders. 

Actual expenses or a per diem in lieu thereof is authorized by 
paragraph 2 of section 12 of the Pay Readjustment Act of 1942 “for 
travel by air under competent orders on duty without troops.” It 
has been held under similar provisions of prior statutes that if travel 
was interrupted due to air transport operating causes other than at a 
temporary duty station, the air travel status was not terminated. 
Also, an air travel status has been recognized as existing under the 
prior laws for limited periods of temporary duty where travel to the 
temporary station was performed by aircraft, the duties assigned 
were performed within the limited time, and departure from the 
temporary station was by aircraft. 3 Comp. Gen. 401. The time of 
delay established for termination of such air travel status, at first 
fixed at 72 hours, later was increased under exceptional circum- 
stances if so stated in the orders, to 15 days. See 11 Comp. Gen. 437. 
These decisions which recognized an air travel status during a period 
of temporary duty on the theory that the officer remained in a con- 
tinuous air travel status, if the stop at the temporary duty station 
did not exceed a limited time, undoubtedly were influenced by the 
fact that at the time they were rendered the law made no provision 
for payment of per diem, except for travel by air and under certain 
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other conditions not here material, and that to deprive the officer 
of some form of reimbursement of expenses while in the performance 
of the temporary duty would have resulted in undue hardship. How- 
ever, since the Secretary of the Navy now has authority under the 
cited act of February 7, 1942, continued by the act of June 26, 1943, 
57 Stat. 204, to prescribe per diem for officers while performing 
temporary additional duty at a designated duty station, whether the 
travel thereto be by land or air, and for indefinite periods of tem- 
porary duty as fixed individually by the orders, if not otherwise 
limited by regulations, there no longer exists any apparent necessity 
or reason for considering an officer as in a continuous air travel 
status during a period of temporary duty for purposes of payment 
of per diem merely because the officer traveled to and from the place 
of temporary duty by aircraft. Clearly an officer is not in fact in an 
air travel status while at a temporary duty station for the perform- 
ance of the duties enjoined by his orders. Accordingly, in all cases 
of travel performed under orders issued subsequent to the date of 
this decision where the orders authorize or direct travel by air and 
provide only for payment of per diem while in an air travel status, 
payments of per diem will be allowed in the settlement of disbursing 
officers’ accounts only for the actual air travel time, including delays 
at places other than the assigned temporary duty station incident to 
that mode of transportation. The right to per diem as for an air 
travel status under such orders will be considered as having termi- 
nated upon arrival by air at a temporary duty station regardless 
of whether the officer departs from the temporary duty station by air 
or otherwise. Where the orders authorize payment of per diem for 
travel by air and the periods of temporary duty involved, or if per 
diem be authorized for the entire period of absence from the perma- 
nent station, per diem, if not otherwise restricted by the orders or 
by regulations, will be allowed for the entire period of, absence from 
the officer’s designated station regardless of the mode of transporta- 
tion authorized or used. The prior decisions, to the extent they are 
inconsistent with the foregoing, will not hereafter be followed. 

The orders in the case of Lieutenant Tebbetts directed him to 
proceed via naval aircraft to St. Louis, Missouri, in connection with 
ferrying a used airplane from Corpus Christi, Texas, to St. Louis, 
Missouri. He was directed to return via naval aircraft or commer- 
cial transportation to Corpus Christi, Texas. A per diem of $6 in 
lieu of subsistence was authorized during his absence from his station 
while in an air travel status. He returned to his proper station by 
rail and the record indicates that no per diem was paid for the 
period of temporary duty at St. Louis, Missouri. Since the Navy 
Travel Instructions issued subsequent to the act of February 7, 1942, 
supra, relating to the per diem for travel by air and temporary duty, 
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are ambiguous to the extent that different interpretations of the pro- 
visions thereof reasonably could be justified, and in view of the above- 
quoted statement of the Chief of the Bureau of Supplies and Accounts 
in the matter, the payment of mileage in this case and in similar 
cases where departure from the temporary duty station was not by 
air and it is shown that no per diem was paid for time at the tem- 
porary duty station, will not be further questioned. The exceptions 
taken by this office in such cases will be removed in the course of 
settlement of the accounts of the disbursing officers concerned. 


(B-43217) 


MILEAGE—MARINE CORPS OFFICERS—TRAVEL AS PATIENTS 
BETWEEN HOSPITALS 


Marine Corps officers traveling under orders as patients from one Navy hospital 
to another in the care of medical personnel are not traveling on official 
business under competent orders within the meaning of the mileage laws so 
as to be entitled to payment of mileage. (Modified by 24 Comp. Gen. 719.) 


Assistant Comptroller General Yates to Col. Tom E. Thrasher, U. S. Marine 
Corps, August 12, 1944: 

There has been received your letter of July 4, 1944, transmitting 
two vouchers, one in favor of Second Lieutenant Bernard Poliakoff, 
U. S. Marine Corps, for mileage for travel July 23-27, 1943, incident 
to transfer in the care and custody of medical personnel from U. S. 
Naval Hospital, San Diego, California, to U. S. Naval Hospital, 
Bethesda, Maryland, and one in favor of First Lieutenant James D. 
Smith, U. S. Marine Corps Reserve, for mileage for travel September 
22-26, 1943, incident to transfer in the custody and care of medical 
personnel from U. S. Naval Hospital, San Diego, California, to U. S. 
Naval Hospital, Bethesda, Maryland, and requesting decision whether 
payment of mileage is authorized thereon. You state that the above 
named officers were furnished transportation including Pullman from 
San Diego to Washington and that these two vouchers are typical of 
a group of mileage vouchers before you for payment. 

Letter of the Medical Officer in Command, U. S. Naval Hospital, 
San Diego, California, dated January 28, 1944, transmitted with 
your request for decision is, in pertinent part, as follows: 

1. On the July 23, 1943, trip to Bethesda, Maryland, 2nd Lieut. Bernard Poliakoff, 
USMCR, was under the direct supervision of two enlisted Hospital Corpsmen 
Attendants; total enlisted Hospital Corpsmen Attendants in the party from San 
Diego to Bethesda, Maryland: nine (9). 

2. On the September 22, 1943, trip to Bethesda, Maryland, Major Gene S. Neely, 
USMC, had one attendant; Captain Charles R. Lapp, USMCR, had one attendant ; 
ist Lt. James D. Smith, USMCR, had two attendants; total enlisted Hospital 


Corpsmen Attendants in the party from San Diego to Bethesda, Maryland: thir- 
teen (13). 
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Individual orders were issued to Lieutenants Poliakoff and Smith 
at U.S. Naval Hospital, San Diego, California, July 23 and September 
22, 1943, respectively, as follows: 


From: Medical Officer in Command. 
To: Second Lieut. Bernard Poliakoff, USMC. 
Subject : Orders. 
Reference: (a) MarCorps desp 172038 July 1943 to NavHosp, San Diego, Calif. 

1. Reference (a) is quoted herewith for compliance : 

“RECOMMENDATIONS BOARDS MEDICAL SURVEY CASES * * * X 
* * * AND SECONDLT BERNARD POLIAKOFF APPROVED BUMED X 
REQUEST THESE OFFICERS BE ORDERED NAVHOSP BETHESDA AC- 
CORDANCE ABOVE RECOMMENDATION * * * AND * * * = DE- 
TACHED * * * AND LT POLIAKOFF DETACHED FOR SANDIEGO 
AREA AS OF DATE TRANSFER X THESE OFFICERS ASSIGNED MARBAKS 
WASH DC AS OF DATE ADMISSION NAVHOSP BETHESDA” 

2. You are discharged from treatment in this hospital this date. 

M. D. WILLcUTTs. 
(Signed) H. L. Pucu, 
H. L. Pugh, 
By direction. 
Medical Officer in Command. 
First Lieut. James D. Smith, USMCR. 
Subject: Orders. 
Reference: (a) MarCorps despatch 062107 September, 1943 to NavHosp San 
Diego, California. 
1. Reference (a) is quoted herewith for compliance: 


“ACCORDANCE RECOMMENDATION BOARDS MEDICAL SURVEY AP- 
PROVED BUMED REQUEST MAJOR G S NEELY X CAPTS C RLAPP AND FF 
PARRY X FIRST LTS. E P MCBRYDE JR AND J D SMITH BE ORDERED 
PROCEED OVERLAND NAVHOSP BETHESDA MD ACCOMPANIED BY NEC- 
ESSARY MEDICAL OFFICERS AND ATTENDANTS REPORT MEDICAL 
OFFICER IN COMMAND FURTHER TREATMENT THAT HOSPITAL X 
ABOVE OFFICERS DETACHED PRESENT STATION AS OF DATE DIS- 
CHARGE TREATMENT NAVHOSP SANDIEGO AND ASSIGNED MARBAKS 
WASHN DC AS OF DATE ADMISSION NAVHOSP BETHESDA AND ON DIS- 
CHARGE TREATMENT LATTER HOSPITAL WILL REPORT CO MARBAKS 
WASHN DC DUTY THAT POST” 

2. You are discharged from treatment in this hospital this date. You will carry 
out basic orders. Stand detached from the Marine Detachment, U. 8. Naval Hospi- 
tal, San Diego, California this date. 


(Signed) M. D. Wittcorts. 
M. D. Willeutts. 


The above-quoted letter of the Medical Officer in Command, Naval 
Hospital, San Diego, California, indicates that scheduled trips are 
arranged for transfer of patients to the Naval Hospital, Bethesda, 
Maryland; that Lieutenants Poliakoff and Smith were transferred on 
the July 23, and September 22, 1943, trips, respectively, and that each 
was accompanied by two attendants. The record further indicates that 
each of these officers was a mental patient. The special facilities pro- 
vided for these officers while en route from the Naval Hospital, San 
Diego, to the Naval Hospital, Bethesda, if any, and the extent of medi- 
cal attention required are not shown. However, it has been held that 
officers traveling as patients from one hospital to another are not travel- 
ing on official business under competent orders entitling them to pay- 
ment of mileage within the meaning of the mileage laws. A-98567, 
October 21, 1938 ; 25 Comp. Dec. 97. The hospitalization in such cases 
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is, in effect, continuous, particularly where the patient requires medical 
attention and the services of attendants while traveling. No duty is 
required of the officer when so transferred, and while it may be said 
that the travel involved is in some respects in the public interests, it 
seems evident that travel under such circumstances, primarily, is for 
the benefit of the officer and is not travel properly to be considered as 
travel on official business under competent orders entitling the officer 
to payment of mileage. 

Accordingly, you are advised that payment on the vouchers sub- 
mitted, which will be retained in this office, is not authorized. 


(B~40309) 


QUARTERS ALLOWANCE—DEPENDENTS—ALLOTMENT FOR SUPPORT 
OF DEPENDENTS AS CONDITION 


Voluntary allotments of pay made by an enlisted man for the support of his 
family, etc., which are not paid to the allottee remain the property of the 
enlisted man and are not the property of the allottee, even though the allottee 
may have received, but failed to negotiate prior to death, a check in payment 
of the allotment. 

Where a Navy enlisted man had in effect an allotment of pay for his dependent’s 
support in an amount not less than the monetary allowance authorized 
by section 10 of the Pay Readjustment Act of 1942 in lieu of quarters for 
dependents, which, as provided by section 108(b) of the Servicemen’s De- 
pendents Allowance Act of 1942, entitled him to continue to receive ‘the 
monetary allowance, he may be paid the monetary allowance up to and in- 
cluding the date of the dependent’s death, even though the allotment was not 
paid for the month of death either because of stoppage upon notification of 
death, or because the allotment check, not having been negotiated, was re- 
turned and canceled. 

A Navy enlisted man who had in effect an allotment of pay for his dependent’s 
support, under section 108(b) of the Servicemen’s Dependents Allowance Act 
of 1942, as amended, providing that payment of the monetary allowance 
authorized by section 10 of the Pay Readjustment Act of 1942 in lieu of 
quarters for dependents may be continued during periods the man has 
in effect such an allotment not less than the allowance, is entitled, on dis- 
charge from the service on an intermediate day of the month, to allowance 
up until the date of discharge, even though that month’s allotment was 
not paid to the allottee. 


Comptroller General Warren to the Secretary of the Navy, August 14, 1944: 


Reference is made to your letter of February 16, 1944, file JAG: K: 
WG: mma 8358, as follows: 


The Navy Department has under consideration a question relative to the 
right of William Kenneth Carr, CMic, NSNR, to retain amounts credited him 
as monetary allowance in lieu of quarters on behalf of his dependent mother 
during the period November 1, 1943, to November 18, 1948. 

The records of the Navy Department show that Carr registered an allotment 
of $60 per month in favor of his mother, first payment January, 1943, and that 
such allotment was discontinued at Carr’s request after the October 1943 pay- 
ment because of the death of his mother on 18 November 1943. 

The Servicemen’s Dependents Allowance Act of 1942 (56 Stat. 381; 37 U.S.C. 
Supp. 201, et. seq.), as amended by the Act of October 26, 1943 (Public Law 
174-78th Congress), provides, in part, as follows: 

“Sec. 108 (b). Except as otherwise herein provided, monetary allowances in 
lieu of quarters for dependents as authorized by section 10 of the Pay Readjust- 
ment Act of 1942 shall not be payable for the period during which family allow- 
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ances to dependents of enlisted men of the first, second, or third grades are au- 
thorized by this title. An enlisted man who, on the effective date of this Act, 
is receiving, or, being entitled to a monetary allowance in lieu of quarters for 
dependents, has applied therefor, may, at his option, receive or continue to receive 
such monetary allowance or elect not to receive such monetary allowance and to 
have his dependents become entitled to receive family allowance: Provided, 
That payment of such monetary allowance shall be made only for such periods, 
from the effective date of this Act, as the enlisted man has in effect an allotment 
of pay, in an amount not less than the amount of such monetary allowance, for 
the support of the dependents on whose account the allowance is claimed. 
* * #*” [Italics supplied.] 

In connection with the italicized portion of section 108 (b), supra, your 
decision is requested as to whether stoppage of the allotment for the support 
of his dependent mother after payment for the month immediately preceding the 
month in which her death occurred precludes payment to Carr of monetary 
allowance in lieu of quarters on bebalf of his dependent mother up to and in- 
cluding the date of her death on November 18, 1948. Although Carr’s case is 
the only one now under consideration in the Navy Department, it is assumed 
that many similar cases will arise in the future. 

There is also for consideration those cases in which an enlisted man, who had 
in effect an allotment of his pay for the support of his dependent, was being 
paid monetary allowance in lieu of quarters for such dependent, the dependent 
died, and notification of the death of such dependent was not received in sufficient 
time to stop payment of the allotment as of the month immediately preceding the 
month in which the death of the dependent occurred. In each such case the 
allotment check payable to the dependent was returned to the issuing office for 
cancellation and the amount thereof was refunded to the enlisted man concerned. 
An expression of your views is requested as to whether the enlisted man in such 
cases is entitled to retain amounts credited to him as monetary allowance in lieu 
of quarters for his dependent up to and including the date of the death of such 
dependent. 

Other cases have arisen in the Navy Department wherein an enlisted man 
was discharged from the Naval service on an intermediate day of the month and, 
in order to prevent an overpayment of the allotment registered for the support 
of his dependent, it was necessary, in this circumstance, to stop payment of such 
allotment as of the month immediately preceding the month during which such 
enlisted man was discharged. Your further decision is requested as to whether 
stoppage of the allotment registered in favor of the dependent of this enlisted 
man prior to the date of his discharge will preclude payment to such enlisted 
man of monetary allowance in lieu of quarters for his dependent up to and in- 
cluding the date of his discharge from the Naval Service. 


The monetary allowance in lieu of quarters for dependents of en- 
listed men of the first three grades is authorized by the second para- 


graph of section 10 of the Pay Readjustment Act of 1942, 56 Stat. 363, 
364, which provides: 


Each enlisted man of the first, second, or third grade, in the active military, 
naval, or Coast Guard service of the United States having a dependent as defined 
in section 4 of this Act, shall, under such regulations as the President may pre- 
scribe, be entitled to receive, for any period during which public quarters are 
not provided and available for his dependent, the monthly allowance for quarters 
authorized by law to be granted to each enlisted man not furnished quarters in 
kind: Provided, That such enlisted men shall continue to be entitled to this 
allowance although receiving the allowance provided in the first paragraph of 
this section if by reason of orders of competent authority his dependent is pre- 
vented from dwelling with him. 


Such allowance is specifically made payable to the enlisted man and 
is not a right of the dependents. 

It will be noted that under section 108 (b) of the Servicemen’s De- 
pendents Allowance Act of 1942, as added by section 8 of the act of 
October 26, 1943, 57 Stat. 579, the pertinent part of which is quoted 
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in your letter, all that is required to qualify an enlisted man for a 
monetary allowance in lieu of quarters for dependents to which he 
otherwise is entitled is that he have in effect an allotment of his 
pay, in an amount not less than the amount of such monetary allow- 
ance, for the support of the dependents on whose account the allow- 
ance is claimed. It should be noted that it is not an allotment of the 
monetary allowance in lieu of quarters, but any allotment of his pay 
equal to such allowance. The law provides only that such allotment 
be in effect, thus leaving the payment thereof to be accomplished in 
accordance with existing law and regulations relative to allotments, 
generally. 

The rule, long established, has been that voluntary allotments of 
pay—and these are voluntary allotments which may be initiated and 
terminated at the election of the allotter—made by an enlisted man 
for the support of his family, etc., which are not paid to the allottee, 
remain the property of the enlisted man and are not the property of 
the allottee even though such allottee may have received, but failed 
to negotiate prior to death, a check in payment of such an allotment. 
See 1 Comp. Gen. 217 and 2 éd. 778. 

Carr actually had in effect an allotment of his pay, which it is as- 
sumed was equal to the amount of the quarters allowance, up until the 
date his dependent mother died. Upon the death of his mother on 
November 18, 1943, he cancelled the allotment and, in accordance with 
administrative procedure, the allotment was discontinued as of the 
close of the preceding month—October 31, 1943. In view of the rule 
stated above, the result would have been the same had the allotment 
not been discontinued until the close of the month in which his mother 
clied as was done in the cases referred to in the penultimate paragraph 
of your letter. In either case, the payment of the allotment to the 
allottee’s estate, would have been improper. However. such nonpay- 
ment does not alter the rights of the enlisted men to the monetary al- 
lowance in lieu of quarters for dependents to which they are other- 
wise entitled. The allotments were in effect up until the death of their 
dependents and thus the enlisted men were qualified to receive such 
allowance. Accordingly, your first question is answered in the nega- 
tive and your second in the affirmative. 

This rule applies, also, to the enlisted men who were discharged 
from the naval service on an intermediate day of the month. They 
had allotments of pay in effect and presumably had dependents as re- 
quired by the law to qualify them for the quarters allowance and the 
fact that such allotments were not paid to the allottees for the month 
jn which such enlisted men were separated from the service, was due 
only to administrative regulations in that respect. Accordingly, they 
are entitled to be paid the monetary allowance in lieu of quarters for 
dependents up until the date of discharge. 
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CONTRACTS—REIMBURSEMENT OF SUPPLIER FOR PREPAID FREIGHT 
AND FEDERAL PROPERTY TRANSPORTATION TAX 


Where a purchase order directing a supplier to ship merchandise to the point of 
destination freight prepaid is issued by the United States or a Government 
cost-plus-a-fixed-fee contractor on the basis of an offer quoting a price f. o. b. 
supplier’s factory or other point of origin, the supplier may be reimbursed not 
only the amount of the prepaid freight but also the amount of the Federal 
property transportation tax paid in connection therewith. 23 Comp. Gen. 
798, modified on the basis of an additional showing. 


Comptroller General Warren to the Secretary of the Interior, August 14, 1944: 


Reference is made to your letter of May 4, 1944, requesting a recon- 
sideration of the decision of this office of April 18, 1944, 23 Comp. Gen. 
793, to C. P. Knapp, an authorized certifying officer of the Bureau of 
Mines, wherein it was held that the record as then submitted did not 
furnish a sufficient basis for the certification for payment of a voucher 
in favor of The Barrett Division, Allied Chemical & Dye Corporation, 
in the amount of $2.62, represented as being the applicable Federal 
excise tax on the freight charges for transporting certain merchandise 
furnished by it to the Fluor Corporation, Ltd., a Government cost- 
plus-a-fixed-fee contractor for use in connection with the performance 
of contract No. Im-1842, dated February 18, 1943. 

At the time of the rendition of said decision it was the understand- 
ing of this office that the subject claim previously had been disap- 
proved by representatives of your Department in accordance with 
established administrative procedure and that the submission then 
for consideration was made for the purpose of ascertaining the legal 
effect of the terms of a so-called supplementary agreement executed 
by the above-mentioned corporations approximately six months after 
the delivery of the merchandise covered by the purchase order re- 
ferred to therein and involved here, 

However, although it appears that no question need have arisen 
in this or any other case as to whether a person supplying mer- 
chandise to the Bureau of Mines or its cost-plus-a-fixed-fee contrac- 
tors is entitled to reimbursement of the amount of the Federal 
property transportation tax involved in a particular case if the 
instructions set forth in Business Order No. 695-A, promulgated on 
May 24, 1943, by the Administrative Officer of the Bureau of Mines— 
prescribing the procedure for following in cases involving freight 
or express shipments of merchandise—had been complied with, you 
now aver that the merchandise here involved was purchased f. o. b. 
point of origin; and, after inviting attention to the fact that the 
quotations on which many of the purchase orders issued by said - 
Bureau and its cost-plus-a-fixed-fee contractors are based specify a 
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price f. o. b. supplier’s factory or other point of origin, you express 
the view that when a purchase order issued on the basis of such a 
quotation directs the supplier to ship the merchandise covered 
thereby freight prepaid to point of destination and delivery is made 
accordingly, the supplier is entitled to be reimbursed not only for 
the prepaid freight but, also, for the applicable Federal property 
transportation tax. 

The copy which has been furnished to this office of the purchase 
order dated July 21, 1943, here involved shows that said order called 
for the delivery by The Barrett Division, Allied Chemical & Dye 
Corporation, of the merchandise covered thereby at the prices speci- 
fied therein, f. 0. b. Chicago, Illinois, with freight prepaid to Cun- 
ningham, Kansas; and the record shows that the prepaid freight bill 
covering the charges for transporting the merchandise and the ap- 
plicable tax thereon was paid by the supplier on August 12, 1943. 
Also, it appears that the purchase order contained a recital that 
the “transportation charges are not included” in the prices specified 
therein “and must be considered as a separate item”; and, while it 
does not appear that a copy of the quotation on which the order was 
based has been furnished to this office, it is assumed, in view of state- 
ments in your letter, that the supplier’s quotation merely specified a 
price f. o. b. Chicago, Illinois—the point of origin—and made no 
reference to the matter of the transportation of the merchandise from 
that point. 

Of course, there can be, as pointed out by you, no doubt that the 
legal effect of an offer by a vendor to furnish merchandise at a price 
f. o. b. point of origin is entirely different, so far as the matter here 
for consideration is concerned, from that of an offer to furnish 
merchandise at a price f. 0. b. point of destination, for in the first- 
mentioned case the quotation does not entail any obligation on the 
part of the supplier to bear the expenses of transporting the mer- 
chandise to the point of destination whereas in the latter the supplier 
offers to deliver the merchandise to the point of destination without 
any additional charge for such delivery. Hence, the decisions which 
have been rendered by his office concerning claims by Government 
contractors for reimbursement of the amount of the Federal property 
transportation tax required to be paid by them in cases involving 
the procurement of merchandise at a price f. 0. b. point of destina- 
tion are not for application in the consideration of the instant case. 

Moreover, in a case where it appears that a purchase order directing 
the supplier to ship the merchandise covered thereby to the point of 
destination freight prepaid was issued by the United States or a Gov- 
ernment cost-plus-a-fixed-fee contractor in consequence of the sub- 
mission by the supplier of an offer which merely quoted a price f. o. b, 
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point of origin, as is assumed to be the situation in the particular case 
here involved, and there is nothing to indicate any express under- 
standing between the parties prior to the shipment that the supplier 
would not be reimbursed the amount of the applicable tax, there is a 
substantial basis for concluding that the supplier’s offer was accepted 
on the same basis that it was submitted and that the provision in the 
purchase order directing that shipment be made freight prepaid can- 
not properly be considered as in anywise enlarging the extent of the 
supplier's obligation under the terms of his offer. Compare in this 
connection, decision of August 17, 1943, to you, 23 Comp. Gen. 113, 
wherein you were advised that a cost-plus-a-fixed-fee contractor is 
entitled to be reimbursed the amount of the applicable Federal prop- 
erty transportation tax in a case where merchandise is purchased 
from a supplier f. o. b. factory and the transportation charges and 
tax are itemized separately in the invoice as rendered by the supplier 
and paid by the contractor, While it is true that the terms “freight” 
and “transportation charges” ordinarily are not to be regarded as 
embracing an amount representing the Federal property transporta- 
tion tax, it appears that, in a case where the circumstances are as above 
described, the conclusion is justified that neither a direction to ship 
freight prepaid nor a recital concerning transportation charges such 
as appear in the purchase order here involved may be considered as 
limiting the responsibility of the United States or of a Government 
cost-plus-a-fixed-fee contractor, as the case may be, for the transporta- 
tion of the merchandise to such charges only as are payable to the 
carrier for its services so as to preclude a supplier from obtaining re- 
imbursement of an amount representing the applicable property trans- 
portation tax paid in connection with the freight charges. 

In view of the foregoing, and since it appears that the terms of the 
above-mentioned contract No. Im-1842 authorize the United States to 
make payments directly to suppliers for the cost of merchandise pro- 
cured by The Fluor Corporation, Ltd., for use in connection with the 
performance of said contract, I have to advise that, if the offer of The 
Barrett Division, Allied Chemical & Dye Corporation, on which the 
purchase order involved was based merely quoted a price f. o. b. Chi- 
cago, Illinois, and there is no evidence of any express understanding 
between the representatives of said corporations prior to the shipment 
that the supplier would not be reimbursed the amount of the ap- 
plicable Federal excise tax on the charges for transporting the prop- 
erty, this office will not be required to question an otherwise proper 
payment representing reimbursement to said supplier of the amount 
expended by it on account of said tax. 





















DECISIONS OF THE COMPTROLLER GENERAL 
(B-43609) 
VEHICLES—STATUS AS PASSENGER-CARRYING OR TRUCK 


Half-ton motor-propelled vehicles, purchased for use as trucks, with whatever 
passenger-carrying capacity represented by seats for passengers eliminated, 
and listed and described by the manufacturer in the class of trucks, are not 
to be considered as passenger-carrying vehicles within the purview of section 
5 of the act of July 16, 1914 prohibiting the purchase of motor-propelled 
passenger-carrying vehicles unless specifically authorized by law, and pay- 
ment therefor may be made from an appropriation which, although specifi- 
cally available for the “maintenance and operation of passenger-carrying 
automobiles,” contains no provision for the purchase of such vehicles. 16 
Comp. Gen. 260, distinguished. 


Comptroller General Warren to the Federal Security Administrator, August 14, 
1944; 


I have your letter of August 1, 1944, as follows: 


On April 1, 1944, the Procurement Division of the United States Treasury De- 
partment issued Circular Letter, B-Series, No. 10, providing in part: 

“Attention of the Procurement Division has been directed to the fact that 
considerable quantities of serviceable used trucks will be declared as surplus to 
this Division. 

“In order to direct properly the flow of this equipment toward the fulfillment 
of any foreseeable Federal need, it is requested that a listing be made by all 
Federal agencies of their present and immediately anticipated truck require- 
ments. Any such list should include the make, model, type and size of truck 
preferred.” ‘ 

Pursuant to this Circular the United States Public Health Service of the 
Federal Security Agency, on April 18, 1944, orally discussed with the Procure- 
ment Division of the Treasury Department, the obtaining of several one-half 
ton trucks. When advised that only one and one-half ton trucks would be avail- 
able, it submitted to the Procurement Division its purchase authority, a copy of 
which is attached, for five one and one-half ton trucks, said purchase authority 
providing in part: 








sass . Encumbrance 
Quantity required record 
Item ti ectaiiniai 
No. Articles or services a 
: —_ n 
Number Unit price Total 








1 | Trucks, 1% ton, Ford or Chevrolet _ ------ 5 | Each 800 | 4, 000 





This purchase authority was subsequently amended by telephone conversation 
to designate one-half ton trucks, after the Public Health Service was advised 
that one and one-half ton vehicles would not be available but that one-half ton 
trucks would be available. Thereafter, the Procurement Division of the Treasury 
Department instructed the Public Health Service to pick up the vehicles at Fort 
Meade, Maryland. When the vehicles were delivered to the Public Health Serv- 
ice, it was observed that they were of the type known as Chevrolet “Carryall 
Suburbans.” 

We have been advised by the Washington office of the Chevrolet Motor Division, 
a copy of the letter being attached hereto, that the “Carryall Suburban” is the 
standard Chevrolet half-ton truck chassis equipped with a half-ton panel body, 
with certain undescribed modifications as to inner lining, and with the addition 
of two rear seats thereby énabling it to transport eight persons. The vehicle 
is listed and described in the catalog of Chevrolet trucks. In addition to the 
above description, the Chevrolet Motor Division has stated: 

“This vehicle is of distinctly commercial design, both chassis and body, and 
is licensed in most States as a commercial vehicle since the rear seats are re- 
movable, thus permitting conversion for use as a commodity carrying unit.” 
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The appropriation from which the Public Health Service proposes to pay for 
these vehicles is not available for the purchase of passenger carrying automotive 
equipment, nor does the Public Health Service desire to obtain such passenger 
carrying equipment. On the contrary the Public Health Service requires light 
trucks for the purpose of transporting X-ray equipment used by the Tuberculosis 
Control Section of the State Relations Division, or for towing of trailers contain- 
ing similar equipment. All seats, except the driver's seat, will be removed from 
the trucks so that its capacity and usefulness for carrying passengers, except as 
may be transported in the conventional truck, would be destroyed. 

Examination of the decisions of your office, and of the Comptroller of the 
Treasury, reveals that the restrictions against the purchase of passenger carry- 
ing automotive equipment “applies only to the purchase of vehicles primarily 
used for carrying passengers and not to the purchase of vehicles primarily used 
for some other purpose, such as a freight truck.” 27 Comp. Dec. 1016; cf. 3 
Comp. Gen. 900; 16 Comp. Gen. 320. Thus, the purchase of a vehicle described as 
“Ford truck, TT chassis, with passenger and freight body, to contain in addition 
to the front seat two seats running the full length of the body * * *” was held 
not to violate the Act of July 16, 1914 (38 Stat. 508) when it was shown that its 
primary purpose was to haul supplies, the transportation of persons being in- 
cidental thereto. 3 Comp. Gen. 900. Similarly, approval was given for the 
purchase of “jeeps” notwithstanding the fact that a “possible convenient use of 
the vehicles [was] to transport personnel.” Decision No. B-30391, April 20, 
1943 ; Decision No. B-42401, June 14, 1943. Moreover, it appears that if an ad- 
mittedly passenger carrying vehicle is so modified as to lose its usefulness for 
transporting passengers, it thereby is exempted from the statutory prohibition. 
27 Comp. Dec. 1016; cf. 21 Comp. Dec. 116. 

In light of these decisions, it would appear that the purchase of the vehicles 
for the purposes above stated does not constitute the purchase of passenger 
carrying equipment. Nevertheless, this office is aware of the decision contained 
in 16 Comp. Gen. 260, wherein a vehicle classified as a “Carryall Suburban” was 
held, under the circumstances there presented, to be passenger carrying within 
the meaning of the Act of July 16, 1914. We gather in that situation, however, 
that material factors, not present in the instant one, were the requirements of 
the specifications that the vehicle must contain four upholstered seats such as 
would be used for carrying eight passengers and that the manufacturer be en- 
gaged in the production of passenger automobiles for at least five years. Before 
we utilize these vehicles, however, we desire to be advised whether payment for 
these vehicles by transfer of funds from appropriation “Emergency Health and 
Sanitation Activities, National Defense, 1944” (which have already been prop- 
erly encumbered) would be a violation of the Act of July 16, 1914. 

Inasmuch as these vehicles cannot be utilized until a decision has been rendered 
by you, a prompt reply is requested. 


In 16 Comp. Gen. 260, the decision referred to in the penultimate 
paragraph of your letter, it was held (quoting from the syllabus) : 

The purchase of a motor-propelled passenger-carrying vehicle being prohibited 
by section 5 of the act of July 16, 1914, 38 Stat. 508, unless specifically authorized 
by law, payment may not be made in connection with the purchase by the Fed- 
eral Communications Commission of an automobile primarily offered for sale 
and intended for use as a passenger-carrying vehicle, notwithstanding the re- 
moval of the extra body seats permits its use for other purposes, particularly 
where the specifications involved include numerous objectionable features in con- 
travention of the decisions of the General Accounting Office. 

As will be seen from consideration of the facts presented to this 
office in connection with that decision, it was not considered that the 
character of the vehicle had been so changed as to deprive it of its 
passenger-carrying characteristics. See, in that connection, the de- 
cision in 3 Comp. Gen. 900, in which it was held (quoting from the 
syllabus) : 

Where it is shown that the automobiles purchased for use of field stations of 


the United States Weather Bureau were designed and constructed primarily 
for transporting supplies and equipment and that passengers were carried only 
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incidental to such transportation, payment is authorized, as the purchase is not 
in violation of the act of July 16, 1914, 38 Stat. 508, prohibiting the use of any 
appropriation for the purchase of motor-propelled passenger-carrying vehicles 
for any branch of the Government service unless such purchase is specifically 
authorized by law. 

It appears from your letter that the vehicles referred to therein 
were furnished upon a purchase authority providing for 14-ton trucks; 
that the need of your Agency is for such trucks; and that whatever 
passenger-carrying capacity might have been represented by the pres- 
ence of the seats for passengers, other than the driver’s seat, will be 
eliminated by the removal of such seats. In the circumstances, as the 
particular vehicles were acquired for use as trucks and will be so 
altered as to restrict them to such use, and having regard for the fact 
that the manufacturer lists and describes the vehicle in the class of 
trucks, this office will not be required to object to the procurement of 
such vehicles by the use of the appropriation “Emergency Health and 
Sanitation Activities, National Defense, 1944,” a Public Health Serv- 
ice appropriation appearing in the act of July 12, 1943, 57 Stat. 506, 
which appropriation, although providing specifically for the “main- 
tenance and operation of passenger-carrying automobiles” does not 
contain any provision for the purchase of passenger-carrying vehi- 
cles. Hence, the question posed in the penultimate paragraph of your 
letter is answered in the negative. 


(B-35488) 


CONTRACTS—COST-PLUS—CHARITABLE DONATIONS 


A cost-plus-a-fixed-fee contractor entitled to reimbursement of overhead expenses 
in accordance with Treasury Decision 5000 may not be reimbursed for char- 
itable donations not contributing to the performance of the contract work, 
under paragraph (g) (4), section 26.9, of said decision, which paragraph— 
while recognizing charitable donations constituting ordinary and necessary 
business expenses as indirect costs of performance—is limited by the provi- 
sions of paragraph (a) that the expense must have been “incident to and 
necessary for the performance of the contract,” and paragraph (j) that “all 
items which have no relation to the performance of the contract * * * 
shall be eliminated * * *,” 


Comptroller General Warren to the Secretary of War, August 15, 1944: 

Reference is made to your letter of June 15, 1944, wherein you re- 
quest reconsideration of the notice of exception issued August 5, 1943, 
on voucher No. 19995, paid July 29, 1942, by Colonel F. E. Coyne, Jr., 
covering reimbursement to the Glenn L. Martin Company for labor 
and general overhead expenses alleged to have been incurred by the 
company for the month of June, 1942, under its cost-plus-a-fixed-fee 
contract No. W-535-ac-24555, dated January 12, 1942. 

In effect you state in your letter that since the voucher merely was 
a progress payment on account of the contractor’s entire overhead ex- 
penses for the calendar year 1942 and the certification thereof by the 
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contracting officer did not purport to approve the individual items 
involved, the exception, at best, was of doubtful propriety at its incep- 
tion ; that subsequent to the filing of the voucher the contractor sub- 
mitted a statement of reimbursable overhead for the calendar year 
1942 whereupon certain classes of the items were excluded and dis- 
allowed ; that in the negotiation of the above contract and other supply 
contracts—as distinguished from construction contracts—it was in- 
tended to reimburse the contractors for all reasonable overhead ex- 
penses in the absence of any specific contractual provision to the con- 
trary ; that the terms of the contract were designed to allow flexibility 
to the contracting officer in allowing overhead in accordance with sound 
accounting practices and customs in the industry rather than to impose 
any rigid restrictions on the contracting officer in determining allow- 
able overhead ; and that, accordingly, items of overhead especially con- 
tributions to charitable organizations such as those covered by the 
voucher—are proper for payment to the extent allowed by the con- 
tracting officer. 

At the time the notice of exception was issued it was realized that 
the voucher covered merely a progress payment of the overhead ex- 
penses claimed under the contract for the calendar year 1942 and that 
a year-end adjustment voucher subsequently would be submitted. 
However, it was considered necessary to issue the notice of exception 
in the tentative amount of $100,000, which was considered sufficient to 
cover the overhead expenses found not to represent proper charges 
under the contract, in order to protect the interests of the Government 
in the matter and to bring the matter to the immediate attention of your 
Department and of the contractor. It is to be noted that while the 
final statement of reimbursable overhead for the calendar year 1942, 
referred to in your letter, apparently is attached to voucher No. 11908 
in the July, 1943, accounts of Colonel A. C. Hardin, the said adjustment 
voucher has not been submitted to this office for audit. Such being 
the case, this office naturally could not have taken exception to the 
questionable items on that voucher and even now is not in a position 
to verify the statement that many of the items covered by the exception 
were excluded or disallowed by the contracting officer without reference 
to the exception. Also, it will be noted that there was attached to 
voucher No. 19995 a statement of overhead expenses itemized by 
classifications, a summary statement bearing the certificate of the con- 
tractor’s comptroller and of the resident auditor to the effect that the 
amounts claimed as progress payments on account of overhead were 
less than the estimated amounts chargeable to the contract, and a 
further certificate of the resident auditor to the effect that he had 
audited and found correct the attached subvoucher. These certificates 
indicated that in each instance the items claimed on the voucher had 
been determined to be proper for inclusion thereon. Consequently, 
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and since, as a matter of fact, Air Corps Audit Instructions “CP” 
No. 4B require the submission of preliminary overhead statements 
apparently for the purpose of enabling a determination of whether 
the items are reimbursable under the terms of the applicable contracts, 
it cannot be conceded that the exception questioning certain of the 
items reimbursed on voucher No. 19995 was premature in any way. 

In contending that the allowances made for the overhead expenses on 
voucher No. 19995 should be recognized to the extent allowed by the 
contracting officer you have treated the question as to the reimburs- 
ability of donations to the Baltimore Community Fund, the U. S. O. 
Navy Relief Fund and the American Red Cross as illustrative of your 
position in the matter. Accordingly, this decision will be limited to 
a consideration of such items, only. 

You urge that the donations were allowed as proper items of cost in 
accordance with paragraph (g) (4), section 26.9 of T. D. 5000, forming 
a part of the contract, and cost Interpretation, S. C. I. No. 9, dated 
December 9, 1942. You urge further that the donations constituted 
ordinary and necessary business expenses, since it had been the con- 
tractor’s practice to make donations to charity irrespective of whether 
it was engaged upon public or private work; that such donations are 
a factor in maintaining employee morale, since in many cases the serv- 
ices of the charitable organizations are available to the contractor’s 
employees ; and that by making the donations the contractor’s standing 
in the community at large is maintained or improved which results 
in the furtherance of the contractor’s ability to obtain new employees 
as well as the cooperation of the local authorities. 

While S. C. I. No. 9 provides that contributions to recognized char- 
itable institutions shall be considered as allowable items of cost under 
War Department cost-plus-a-fixed-fee contracts, the said interpreta- 
tion was not issued until some six months after the questioned con- 
tributions were made by the contractor. But aside from that this 
office has consistently held that the right of cost-plus-a-fixed-fee con- 
tractors to receive reimbursement for expenditures alleged to have been 
made under their contracts and the authority of contracting officers 
to approve such expenditures for reimbursement must be determined 
solely on the basis of the obligations imposed upon the Government 
and the contractors by the terms of the particular contracts involved. 
See 21 Comp. Gen. 447; 22 id. 349; zd. 1096. Under this view, which 
is premised upon principles of contract law supported by authorities 
too numerous to cite, the interpretation of the contracting officer is 
not conclusive of whether the donations represent proper charges 
under the contract. 

Moreover, while paragraph (g) (4), section 26.9, of T. D. 5000 in- 
cludes “contributions to local charitable or community organizations 
to the extent constituting ordinary and necessary business expenses” 








128 DECISIONS OF THE COMPTROLLER GENERAL 





among the expenses of “distribution, servicing and administration” 
under the contract, there may not be overlooked the other pertinent 
provisions of the said T. D. 5000 as follows: 


Sec. 26.9 Cost of performing a contract or subcontract.—(a) General rule.— 
The cost of performing a particular contract or subcontract shall be the sum of 
(1) the direct costs, including therein expenditures for materials, direct labor 
and direct expenses incurred by the contracting party in performing the contract 
or subcontract; and (2) the proper proportion of any indirect costs (including 
therein a reasonable proportion of management expenses) incident to and neces- 
sary for the performance of the contract or subcontract. 

a * - . » * * 


(j) Allocation of indirect costs.—No general rule applicable to all cases may 
be stated for ascertaining the proper proportion of the indirect costs to be allo- 
cated to the cost of performing a particular contract or subcontract. Such 
proper proportion depends upon all the facts and circumstances relating to the 
performance of the particular contract or subcontract. Subject to a require- 
ment that all items which have no relation to the performance of the contract or 
subcontract shall be eliminated from the amount to be allocated, the following 
methods of allocation are outlined as acceptable in a majority of cases: [Italics 
supplied. ] 

In other words, while standing alone paragraph (g) (4), supra, 
might be construed as authorizing reimbursement under the contract 
of a proportionate share of the contractor’s charitable donations, 
when there are applied the well-settled rules that the rights and liabili- 
ties of the parties to a formal contract are to be determined from the 
context of the writing as a whole and that where one clause of a con- 
tract limits another it must be regarded as incorporated into and made 
a part of such other clause, it seems clear that, as a prerequisite to the 
approval and allowance of contributions under the said paragraph, 
the contributions must have been “incident to and necessary for the 
performance of the contract”, as required by paragraph (a), supra, 
which sets forth the general rule for application in determining al- 
lowable items of cost. Certainly any doubt which otherwise might be 
said to exist in this connection is entirely removed by paragraph (j) 
supra, providing, as it does, in specific reference to the allocation of 
indirect costs, that “all items which have no relation to the perform- 
ance of the contract * * * shall be eliminated from the amount 
to be allocated.” 

It is not perceived in what manner the donations here involved 
could be considered as necessary or even incidental to the performance 
of the contract. The donations, by their very nature, constituted 
nothing more than voluntary payments on the part of the contractor. 
Furthermore, it is not understood that, except in certain isolated 
instances perhaps, the services of charitable organizations are made 
available to individuals who are gainfully employed and therefore, 
are self-supporting, or that a contribution to such organizations is a 
condition precedent to the receipt of benefits. It reasonably would 
seem to follow that the extent of the contractor’s contributions to 
such organizations would be a matter of no material concern to either 
the actual or prospective employees of the contractor. If so, any re- 
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lationship which the donations herein considered may have had to the 
contractor’s ability to procure labor or to maintain the morale of its 
employees must be assumed to have been entirely too remote to war- 
rant the conclusion that they were incident to and necessary for the 
performance of the contract. Finally, although more than one full 
year now has elapsed since the notice of exception to voucher No. 
19995 was issued, the record does not show that the contractor has 
raised any objection to the position taken by this office therein, that 
the Government should not be called upon to bear the expense of what- 
ever donations the contractor may have decided to make to charity. 

Accordingly, I am unable to agree that the representations con- 
tained in your letter properly can be accepted as affording any legal 
basis for allowance of the charitable contributions or other items 
questioned in the notice of exception. Of course, the notice of ex- 
ception will be subject to such revision as may be found necessary in 
the light of the adjustments which may have been made in the 
questioned items on voucher No, 11908 when that voucher is received 
in the audit. 


(B-43235) 


POST OFFICES—THIRD-CLASS—ALLOWANCE FOR RENT, LIGHT, FUEL, 
ETC., AS BEING EXCLUSIVE OF INCIDENTAL EXPENSES 


The authority in the act of July 24, 1888, to allow rent, light, fuel and water 
at third-class post offices does not include authority to allow incidental ex- 
penses, and, therefore, an allowance may not be made to postmasters at 
third-class offices for such incidental expenses as for removal of ashes; nor 
may the actual expenses thereof be charged to the appropriation for rent, 
light, fuel and water. 


Comptroller General Warren to the Postmaster General, August 16, 1944: 
There has been considered your letter of July 10, 1944, as follows: 


The postmaster of Salem, New York, has requested an allowance for the 
removal of an accumulation of ashes in the cellar of the buildings. 

Salem is a post office of the third class occupying quarters under lease. The 
contract does not require the lessor to provide fuel, heat, or janitor service. 

Will you please advise whether the expense of removing the ashes may be 
charged to the appropriation for rent, light, fuel and water. 

As indicated in your letter the lease covering the premises here 
involved contains no provision requiring the lessor to furnish fuel, 
heat or janitor service. And it has been held that “in the absence of 
a statute or express agreement, or of circumstances raising an im- 
plied covenant, a landlord is under no obligation to furnish heat, 
water, steam or other special services to his tenant.” 22 Comp. Gen. 
454; also, see Tailored Ready Company v. Fourth and Pike Street 
Corporation et al., 35 P. 2d 508. While under the subject lease the 
lessor is required to “maintain the said premises in good repair and 
tenantable condition”, it was held in AeAl v, Jllinois Doughnut & 
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Cake Company, 31 N. E. 2d 359, that the removal of ashes did not 
constitute “repairs” within the meaning of a covenant to keep in 
good repair. 

In the act of July 24, 1888 (39 U.S. C. 11a) it is provided: 

The Postmaster General may hereafter allow rent, light, and fuel at offices 


of the third class in the same manner as he is now authorized by law to do in 
the case of offices of the first and second class. 


Also, see section 474 of the Postal Laws and Regulations. 

The records of this office indicate that the postmaster at Salem, 
New York, has been granted an allowance for light and fuel; that 
from time to time expenditures have been made for those items; and 
that such expenditures have been charged to the current appropria- 
tion for “rent, light, fuel, and water, for first-, second-, and third- 
class post offices.” 

The removal of ashes is in the nature of janitor service and 
must be considered as such in the instant matter. In 4 Comp. Gen. 
615 it was held that the appropriation “Miscellaneous items, first and 
second class post offices” is available for the payment of janitor 
service in quarters leased by the Post Office Department where such 
service is necessary and is not required to be performed by the lessor 
of the premises. The said decision had application, of course, only 
to post offices of the first and second class; and there is no similar 
appropriation applicable to post offices of the third class. 

It could be argued that the removal of ashes is a necessary incident 
to the heating of the premises and that, accordingly, the expense 
thereof should constitute a proper charge against the appropriation 
for rent, light, fuel, and water. However, following that line of 
argument might result in charging to such appropriation any of the 
incidental expenses which, for first- and second-class post offices, are 
provided for in the appropriation “Miscellaneous items, first and 
second class post offices.” But the very fact that the Congress does 
provide funds for such incidental expenses at first- and second-class 
post offices in a separate and distinct appropriation would seem to be 
indicative of a lack of authority, insofar as third-class post offices 
are concerned, for charging to the said appropriation for rent, light, 
fuel and water such incidental expenses as for the removal of ashes. 

Moreover, it is noted that somewhat the same argument was made 
in a case decided by the First Comptroller of the Treasury about & 
years ago. Appeal of Dayton Hale, Decisions of the First Comp- 
troller, 1893-1894, page 228. The question involved was whether 
it was within the authority of the Postmaster General to make an 
allowance for the rental of quarters for a third-class post office which 
would include certain fixtures, boxes, etc. In the decision there was 
quoted section 3860, Revised Statutes (39 U. S. C. 64), which au- 
thorizes the Postmaster General to allow to postmasters at offices of 
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the first and second class “a reasonable sum for the necessary cost of 
rent, fuel, lights, furniture * * * and necessary incidentals” out 
of the surplus revenues of their respective offices. Then, it was 
stated : 


This section specifically enumerates, as the allowances which may be made to 
postmasters at offices of the first and second class, not only rent, fuel, and lights, 
but also furniture, stationery, printing, clerks, and necessary incidentals. The 
clause in the act of July 24, 1888, above quoted, authorizes the Postmaster- 
General to allow to postmasters at offices of the third class “rent, light, and 
fuel.” This particular enumeration of “rent, light, and fuel,” with the failure 
to enumerate “furniture, stationery, printing, clerks, and necessary incidentals,” 
specifically authorized by section 3860, Revised Statutes, for offices of the first 
and second classes, would seem clearly to indicate the intention upon the part 
of Congress to limit the allowances for offices of the third class to the three 
items enumerated in the clause in the act of July 24, 1888, to wit, rent, light, and 
fuel; and such was the construction placed upon the clause in the act of July 
24, 1888, by the Post-Office Department after its passage, which construction 
has been continuous and uninterrupted from that day to this. 

Mr. Hale’s claim, however, rests upon the ground that rent includes not only 
the room or rooms surrounded by four bare walls, but also a room properly 
furnished and equipped for use as a post-office, on the ground that such leases 
are authorized by the Postmaster-General to be made for offices of the first 
and second classes and that the Postmaster-General is, by the clause in the act 
of July 24, 1888, authorized to “allow rent * * * at offices of the third 
class in the same manner as he is now authorized by law to do in the case of 
offices of the first and second class,” and that the Postmaster-General has 
authorized leases of quarters equipped with boxes to be made at offices of the 
first and second classes. 

* ” * * os * a 


As the Postmaster-General was authorized by section 3860, Revised Statutes, 
to allow to offices of the first and second classes, in addition to rent, a sum 
for furniture, it was of course permissible for him to authorize those allowances 
to be included in one contract for the rent of quarters which would include 
the furniture, and he has exercised that right; but as he was authorized, by 
the clause in the act of July 24, 1888, to allow rent only, and could not allow 
furniture, for offices of the third class, it follows that he could not authorize 
leases for quarters including furniture, and he has not done so. 


Accordingly, I have to advise that there is no authority for making 
an allowance to postmasters at offices of the third class for the re- 
moval of ashes or for charging actual expenses incurred for such serv- 
ice to the appropriation “Rent, light, fuel, and water.” 


(B-43385) 


PAY—SEA DUTY; SUBMARINE DUTY—THIRTY-FIRST DAY OF MONTH; 
FEBRUARY 


The per centum increases in base pay for sea and submarine duty provided by 
section 2 of the Pay Readjustment Act of 1942, and the act of August 4, 1942, 
respectively, are on an annual basis and, therefore, should be computed under 
the provisions of section 6 of the act of June 30, 1906, in accordance with the 
rules enunciated by the Comptroller of the Treasury (23 Comp. Dec. 793), 
whereby one-thirtieth of the monthly pay is allowed for each day of service, 
not counting the thirty-first day of the month, but counting the last day of 
February as three days (two days in leap years) for pay purposes. 

In view of the provision in section 6 of the act of June 30, 1906, excluding the 
thirty-first day of the month from the computation of the pay of persons 
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paid on an annual or monthly basis, the additional pay for sea or sub- 

marine duty authorized by section 2 of the Pay Readjustment Act of 1942 

and the act of August 4, 1942, respectively, is not payable to a Navy officer 

for temporary submarine duty performed on the thirty-first day of the month, 
whether the duty was for that day alone or for more than one day including 
the thirty-first. 

In view of the provision in section 6 of the act of June 30, 1906, that for purposes 
of computing the pay of persons paid on an annual or monthly basis, Feb- 
ruary shall be treated as if it actually had thirty days, and the rules enun- 
ciated by the Comptroller of the Treasury in connection therewith (23 Comp. 
Dec. 793), three days’ additional pay for sea and submarine duty authorized 
by section 2 of the Pay Readjustment Act of 1942 and the act of August 4, 
1942, respectively, is payable to a Navy officer who performs temporary sub- 
marine duty on the last day of February in other than a leap year. 


Comptroller General Warren to the Secretary of the Navy, August 16, 1944: 
There has been considered your letter of July 18, 1944 (reference 
JAG: IL: WJG:z 00 McCann, Allan R./L16-4), transmitting a letter 
dated July 13, 1944, from the Acting Chief of the Bureau of Supplies 
and Accounts, and requesting decision respecting certain questions 
which have arisen in connection with a determination of the submarine 
duty and sea duty pay legally authorized to be paid Captain Allan 
R. McCann, USN, under the circumstances hereinafter set forth. 


The letter from the Acting Chief of the Bureau of Supplies and 
Accounts is, in pertinent part, as follows: 


4. The case of Capt. Allan R. McCann, USN, who pursuant to the directive 
contained in the original of enclosure (A) performed one day’s temporary duty 
aboard the U. S. S. Sea Cat, a submarine in commission, on 31 May 1944 is il- 
lustrative of one type of case on which a decision of the Comptroller General is 
deemed necessary. It is recommended that the Comptroller General be re- 
quested to render a decision as to the credit of submarine pay and/or percentage 
increases for sea duty which should be made under the circumstances set forth 
below: 

(a) If the officer performs two day’s temporary duty aboard a submarine on the 
30th and 31st day of a given month. 

(b) If the officer performs one day’s temporary duty aboard a submarine on 
the 31st day of a given month. 

(c) If the officer performs one day's temporary duty aboard a submarine on 
the 28th day of February on other than a leap year. 

(d) If the officer performs two day’s temporary duty on a submarine from 28 
February to 1 March, inclusive, on other than a leap year. 

(e) If the officer reports for duty on board a submarine on 16 May 1944 and is 
detached on 1 June 1944. 


Section 2 of the Pay Readjustment Act of 1942, 56 Stat. 359, 360, 
provides : 


Sec. 2. The base pay of any enlisted man, warrant officer, or nurse (female) 
in the military or naval forces of the United States shall be increased by 20 per 
centum and the base pay of any commissioned officer of any of the services 
mentioned in the title of this Act shall be increased by 10 per centum for any 
period of service while on sea duty as such duty may be defined by the head 
of the Department concerned, or duty in any place beyond the continental limits 
of the United States or in Alaska, which increases in pay shall be in addition to 
pay and allowances otherwise authorized: Provided, That the per centum in- 
creases herein authorized shall be included in computing increases in pay for 
aviation and submarine duty: Provided further, That this section shall be ef- 
fective from December 7, 1941, and shall cease to be in effect twelve months after 
the termination of the present war is proclaimed by the President. 
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The act of August 4, 1942, 56 Stat. 736, so far as here material, 
provides: 


All officers and enlisted men of the Navy on duty on board a submarine of 
the Navy, including submarines under construction for the Navy from the time 
builders’ trials commence shall, while so serving, receive 50 per centum additional 


of the pay for their rank or rating and service as now or hereafter provided by 
law * * $ 


Under the provisions of the skid Pay Readjustment Act of 1942, 
the pay of military, naval, etc., personnel is on an annual basis. Hence, 
the per centum increases in the “base pay” or pay “provided by law” 
referred to in the above-quoted provisions, unquestionably are on an 
annual basis, and, therefore, in the computation of such additional pay 
there are for application the provisions of section 6 of the act of June 
30, 1906, 34 Stat. 763 (5 U. S. C. 84), which read as follows: 


Hereafter, where the compensation of any person in the service of the United 
States is annual or monthly the following rules for division of time and compu- 
tation of pay for services rendered are hereby established: Annual compensation 
shall be divided into twelve equal installments, one of which shall be the pay 
for each calendar month; and in making payments for a fractional part of a 
month one-thirtieth of one of such installments, or of a monthly compensation, 
shall be the daily rate of pay. For the purpose of computing such compensation 
and for computing time for services rendered during a fractional part of a month 
in connection with annual or monthly compensation, each and every month shall 
be held to consist of thirty days, without regard to the actual number of days in 
any calendar month, thus excluding the thirty-first of any calendar month 
from the computation and treating February as if it actually had thirty days. 
Any person entering the service of the United States during a thirty-one day 
month and serving until the end thereof, shall be entitled to pay for that month 
from the date of entry to the thirtieth day of said month, both days inclusive ; 
and any person entering said service during the month of February and serving 
until the end thereof shall be entitled to one month’s pay, less as many thirtieths 
thereof as there were days elapsed prior to date of entry: Provided, That for one 
day’s unauthorized absence on the thirty-first day of any calendar month one 
day’s pay shall be forfeited. 


Since, under the provisions of said section, the thirty-first day of a 
month is excluded from the computation of pay, no pay accrues for 
that day; therefore, for such day, there is no “base pay” or pay “pro- 
vided by law” upon which to compute the per centum increases au- 
thorized for naval personnel assigned to sea duty or submarine duty 
and, consequently, there can be no lawful payment under the acts, 
supra. 

In 23 Comp. Dec. 793, 794, there were enunciated rules—consistently 
followed by the accounting officers of the Government—for computing 
annual or monthly compensation under the provisions of the said act 
of 1906 as follows: : 

1. Each calendar month shall consist of thirty days, and the computation of 
salary shall be by each month separately, one-twelfth of an annual salary con- 
tituting the compensation for each month. 

2. One-thirtieth of a monthly installment of salary is to be allowed for each 
day of service from the first to the thirtieth, inclusive. The last day of February 
counts as three days of service for pay purposes (two days in leap years). 

8. The thirty-first day of a month enters into the computation of salary only 
where there is one day’s absence in a nonpay status on that day—that is, absence 


in a nonpay status did not occur also on the thirtieth. For such absence on the 
thirty-first one day’s pay is forfeited. 
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For reasons herein stated, and applying the aforementioned rules to 
the situations presented, the questions are answered as follows: 


















































Question (a), one day. 

Question (b), no days. 

Question (c), three days. 

Question (d), four days. P ’ 

Question (e), sixteen days, assuming that he was on duty on the 
submarine June 1. 


(B-43283) 


LEAVES OF ABSENCE—SEPARATION FROM SERVICE BY RETIREMENT; 
LEAVE ON LEAVE; ETC. 





Section 2.4 of the Annual Leave Regulations, relating to an employee’s right to 
be granted his unused annual leave prior to separation from service, does 
not supersede or render inoperative the prior provisions of section 2 (a) of 
the Civil Service Retirement Act, as amended, that an employee may not 
be paid the salary, pay, or compensation of a civilian office or position for 
any period after the last day of the month in which he attains the automatic 
retirement age, so as to authorize an employee to be carried on the rolls, 
for the purpose of being paid for accumulated annual leave, beyond the date 
prescribed by said act. 

In view of section 2 (a) of the Civil Service Retirement Act, as amended, provid- 
ing that an employee may not be paid the salary, pay, or compensation of 
a civilian office or position for any period after the last day of the month 
in which he attains automatic retirement age, an employee who was on sick 
leave at the time he would otherwise be subject to retirement may not be 
carried on the rolls beyond the date prescribed by said act, for the purpose 
of granting accumulated sick leave. 

Section 2.4 of the Annual Leave Regulations, which makes it mandatory that 
terminal annual leave be granted unless affirmatively forfeited, requires an 
exception to the general rule that only one person may be paid the salary 
of an office for the same period, so that where an incumbent of a position 
is to be retired, or the incumbent of a statutory office resigns, effective at the 
end of terminal leave, a successor may be appointed prior to the expiration 
of the incumbent’s terminal leave and each paid the salary of the position or 
office, if funds are available therefor. 

The provisions of section 4.2 (a) of the Annual and Sick Leave Regulations that 
“Jeave shall accrue to an employee while in a leave-with-pay status providing 
he returns to duty” apply not only when there is a return to duty in the 
agency which granted the leave but, also, when there is a return to duty 
in another agency subject to the annual and sick leave acts of March 14, 
1936, to which the employee has been transferred without a break in service 
as contemplated by the provisions of sections 4.9 (a) and 1.1 (g) of the 
regulations. 

Where an employee has been paid for his unused annual leave upon separation 
from service by resignation and, hence, under the express provisions of sec- 
tion 4.2 (b) of the Annual and Sick Leave Regulations, accrual of leave 
during the period of terminal leave was precluded, a reappointment within 
30 days, that is, without a break in service within the meaning of section 
1.1 (g) of the regulations, does not operate retroactively to entitle him to 
accrue leave during such period ; however, any sick leave to his credit at the 
time of his resignation may be transferred in accordance with section 4.9 
of the regulations. 

Upon restoration to a civilian position in accordance with the Selective Training 
and Service Act of 1940 after military service, an employee does not become 
entitled to annual leave accrued on the leave for which he was paid when 
he entered military service, and during the period of which no leave accrued 

at that time in view of the provisions of section 4.2 (b) of the Annual and 
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Sick Leave Regulations to the effect that annual leave shall not accrue on 
terminal leave prior to a furlough. 

Section 4.4 of the Annual and’ Sick Leave Regulations—which is applicable to 
temporary and indefinite employees as well as to permanent employees— 
relating to reduction of leave credit for periods of suspension from duty, 
provides for a reduction only where the period of suspension is “in excess 
of three days,” and, therefore, a period of suspension of three days or less 
of a temporary or indefinite employee will not break the continuity of service 
for the month so as to cause a loss of leave credit for that month on account 
of a fractional month’s service. 


Comptroller General Warren to the President, United States Civil Service 
Commission, August 17, 1944: 


I have your letter of July 11, 1944, requesting decision on certain 


questions which will be hereinafter stated and answered in the order 
presented. 


Question 1 (a). In view of the provisions of Section 2.4 of the regulations, 
may an employee whose automatic separation is required by Section 2 (a) of the 
Civil Service Retirement Act be carried on the rolls beyond the last day of the 
month in which he attains retirement age for the purpose of being paid for the 
annual leave standing to his credit on such date? 

(b) Is there any authority for continuing such an employee on the rolls be- 
yond such date for the purpose of granting accumulated sick leave when he was 
on sick leave at the time he would otherwise be subject to retirement? 


Section 2.4 of the leave regulations provides: 


An employee who is to be separated from the service shall be entitled to the 
unused annual leave standing to his credit, and the date of his separation shall be 
so fixed as to permit him to take such leave, and in no case, whether the separa- 
tion be voluntary or involuntary, shall the separation become effective on a date 
prior to the date of termination of such leave: Provided, that an employee who 
elects to forfeit the leave standing to his credit may do so by filing a written 
notice to such effect. » 


Section 2 (a) of the Civil Service Retirement Act, as amended by 
the acts of January 24, 1942, 56 Stat. 13, 14, and March 7, 1942, 56 Stat. 
147, provides: 

Except as provided in section 204 of the Act of June 30, 1982 (47 Stat. 404), 
and section 3 of the Act of July 13, 1987 (50 Stat. 512), all officers or employees 
to whom this Act applies shall, on the last day of the month in which they at- 
tain retirement age as defined in the preceding section; and having rendered at 
least fifteen years of service, be automatically separated from the service, and 
all salary, pay, or compensation shall cease from that date, and it shall be the 
duty of the head of each department, branch, or independent office of the Govern- 
ment concerned to notify each such employee under his direction of the date of 
his separation from the service at least sixty days in advance thereof * * *. 
[Italics supplied. ] ‘ 

Referring to the italicized words of the quoted section of the retire- 
ment act, it is clear (1) that an employee may not be paid the salary, 
pay, or compensation of a civilian office or position for any period 
after the last day of the month in which he attains automatic retire- 
ment age at which time his automatic retirement becomes effective, 
whether for annual or sick leave or for active duty, and (2) that while 
it is the duty of the administrative office concerned to notify an em- 
ployee in sufficient time—“at least sixty days in advance thereof”— 
prior to the effective date of his automatic retirement for age to en- 
able him to take his accrued annual leave, the employee is chargeable 
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with notice of the provisions of the statute and if he fails to take the 
leave to which entitled prior to the effective date of his retirement he 
must assume the consequences thereof. Section 2.4 of the leave regu- 
lations, E. O. 9414, may not be regarded as superseding or rendering 
inoperative the express provisions of the Retirement Act. Questions 
1 (a) and (b) are answered in the negative, 


Question 2. As a general rule only one person may be paid the salary of an 
office or position for the same period (4 Comp. Dec. 601; 4 Comp. Gen. 729; 14 id. 
785; 19 id. 501). An exception to the general rule has been made in the case of 
a person entering the military service (22 Comp. Gen. 54), and decision is re- 
quested as to whether or not Section 2.4 of Executive Order No. 9414 authorizes 
an exception to this general rule in the following types of cases: (a) At the ex- 
piration of terminal leave the incumbent of a position is to be retired. May a 
successor be appointed prior to the expiration of the incumbent’s terminal leave? 
(b) The incumbent of a statutory position is resigning effective at the end of his 
terminal leave. May his successor be appointed prior to the expiration of the 
incumbent's terminal leave? 

Section 2.4 of the leave regulations is quoted in the answer to ques- 
tion 1, supra. The decision of July 24, 1942, 22 Comp. Gen. 54, to 
which you refer, held as follows (quoting from the syllabus) : 

The act of August 1, 1941, as amended, conferring on civilian officers the right 
to be paid for accumulated or current accrued annual leave concurrently with 
receipt of military pay, requires an exception to the general rule that only one 
person may be paid the salary of an office for the same period, so that a United 
States attorney who entered the military service immediately upon ceasing to 
perform duty in his civilian office is entitled to payment for all annual leave to 
his credit even though his successor in office was appointed and entered upon 
duty prior to expiration of the leave period. 

Unlike the express prohibition contained in the Retirement Act 
against paying the salary, pay, or compensation after the effective 
date of automatic retirement for age, there exists no express pro- 
hibition of law against two persons receiving the salary of the same 
office if other laws, or regulations having the force and effect of law, 
require such dual payment. Section 2.4 of the leave regulations was 
issued by the President pursuant to the authority vested in him by 
the Annual and Sick Leave Acts and, accordingly, is a regulation 
having the force and effect of law. Since that regulation now makes 
it mandatory that terminal annual leave shall be granted unless an 
employee affirmatively forfeits the leave—the regulation providing 
that “in no case * * * shall the separation become effective on a 
date prior to the date of termination of such leave”—it follows that 
the regulation requires another exception to the general rule that only 
one person may be paid the salary of an office for the same period. 
Under such conditions payment for the terminal annual leave to an 
outgoing officer over a period after he has ceased to perform the duties 
of his office—which payment now is a right—may be regarded as a 
part of the salary of the office earned while be performed the duties 
thereof and need not be regarded as precluding payment of the salary 


of the position to his successor during the period of such terminal 
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leave if funds are available therefor. Questions 2 (a) and (b) are 
answered accordingly. 

Question 3. Section 4.2 (a) of the regulations provides that “leave shall accrue 
to an employee while in a leave-with-pay status providing he returns to duty.” 
(a) Does the right to accrue leave under this section apply when there is a 
return to duty in any agency subject to the leave acts of March 14, 1936, or does 
it apply only when there is a return to duty in the agency which granted the 
leave-with-pay? 

(b) An employee resigns, is paid for terminal leave, but within thirty days 
is reinstated in another installation of the same agency. Would this employee 
accrue leave on leave upon reinstatement? 

(c) An employee enters the military service, is paid for terminal leave, is 
earried on furlough by the agency for the period of military service, and is 
subsequently restored to his position in accordance with the Selective Training 
and Service Act. Upon return to duty, under Section 4.2 (a) is he entitled to be 
credited with leave accruing during the period he was in a leave-with-pay status? 

In addition to section 4.2 (a) of the leave regulations from which 
you quote, there are for consideration in answering this question the 
provisions of section 4.9 (a) of the leave regulations providing: 


When an employee is appointed, reappointed, or transferred from one per- 
manent position to another permanent position, without a break in service, his 
leave account shall be disposed of as follows: 

(a) If the position is within the purview of the leave acts of March 14, 1936, 
the leave account shall be certified to the employing agency for credit or charge 
to the employee. 


Also, there is for consideration section 1.1 (g) of the leave regulations 
providing that “ ‘Break in service’ means separation from the Federal 
service for a period of thirty or more calendar days.” All of the cited 
regulations should be considered together. Hence, question 3 (a) ‘is 
answered in the affirmative. 

However, in the case of the employee who, by his resignation and 
expiration of leave, has become separated from the service, a new ap- 
pointment or reinstatement would not operate retroactively to credit 
him with the earning of leave during a period which, at the time, was 
regarded as terminal leave and in fact was terminal leave within its 
definition as “the period between the last day of duty and the ex- 
piration of annual leave,” during which period, of course, no leave 
accrues. Leave regulations, sections 1.1 (j), 4.2 (b). That result 
is the evident meaning of the present regulations and accords, also, 
with the settled and practical rule that a separation cannot thereafter 
be rescinded or set aside by administrative action. 21 Comp. Gen. 
403, 406; 22 id. 291, 292. Any seeming anomaly from the view that, 
while leave is not earned during such a period of terminal leave as that 
described, nevertheless, any sick leave to the credit of the employee’s 
account at the time of his resignation might be transferred upon his 
reappointment, is explained by the variance between the regulations 
applicable—as to the former, leave ceases to accrue either on separa- 
tion or resignation (Regulations, section 4.2 (b)), but as to the latter, 
the leave account may be transferred upon reappointment provided 
only there be no break in the service, that is, a separation of 30 or more 

654881"™—46——11 
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days. Regulations, section 1.1 (g), 4.9. Question 3 (b) is answered 
in the negative. 

Under the express provisions of section 4.2 (b) of the leave regula- 
tions leave on leave may not be earned during terminal leave prior 
to a furlough. That regulation has been applied to deny leave on 
leave to employees who enter the active military or naval service. 
23 Comp. Gen. 603, 677. Accordingly, even though an employee be 
restored to his former position, or to a position of like seniority, status, 
and pay under the terms and conditions of the Selective Training and 
Service Act, he has lost the benefit of accruing leave on leave during 
the period of terminal leave granted immediately prior to his entry 
into the active military or naval service. Accordingly, question 3 (c) 
is answered in the negative. 

Question 4. Section 4.4 of the regulations provides that “leave shall not accrue 
during any period of suspension for disciplinary reasons which is in excess of 
three days.” Temporary and indefinite employees are credited with leave “for 
each month of service” under Section 2.1 (b) and (c). Although in decision of 
May 5, 1944 (B-41585) [23 Comp. Gen. 848] the statement was made that “tem- 
porary and indefinite employees would lose annual and sick leave credit for 
the service month in which they were suspended for disciplinary reasons for a 
period of more than three days,” in a number of decisions it has been held that 
temporary employees are not entitled to annual leave credit for a fractional 
month’s service (B-40144, February 29, 1944, [23 Comp. Gen. 688], citing 20 
Comp. Gen. 827). This last decision held that a “full month of service,” “as those 
words are used in the statute and regulations, means the performance of work 
or the continuance of a pay status during the entire work month or monthly 
tour of duty of temporary employees; and that situation is necessary to en- 
title the employee to annual or sick leave credit for that month.” Insofar as 
Section 4.4 of the regulations is concerned, there is nothing to indicate that it 
applies only to permanent employees. However, in view of the decisions with 
respect to earning leave for a fractional month of service, your decision is 
requested as to whether any period of suspension (three days or less) of a tem- 
porary or indefinite employee would break the continuity of his service month 
for leave earning purposes? 

As section 4.4 of the leave regulations—the only regulation specif- 
ically covering the matter of reducing leave credit for periods of sus- 
pension—is applicable to temporary and indefinite employees as well 
as to permanent employees, and as that regulation provides for the 
reduction of leave credit only for a period of suspension “in excess of 
three days,” it reasonably may be concluded that a period of suspension 
of three days or less of a temporary or indefinite employee will not break 
the employee’s continuity of service for the month, and, accordingly, 
will not cause a loss of a service month’s leave credit. This question 
is answered in the negative. 


(B-43676) 


CONTRACTS—EMPTY CONTAINERS—LIABILITY FOR LOSS, DAMAGE, 
OR DESTRUCTION 


The relationship between a contractor and the Government with reference to con- 
tainers, belonging to the contractor, in which material is delivered under con- 
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tract is that of bailor and bailee under a bailment for mutual benefit, pur- 
suant to which the Government is required to exercise only ordinary care, 
and the Government is not liable for loss of the containers in the absence 
of a special contract or a showing that the loss was due to negligence. 


Comptroller General Warren to Charles E. Burbridge, Federal Security Agency, 
August 17, 1944: 

Reference is made to your letter of July 27, 1944, wherein you 
request an advance decision as to the propriety of certifying for pay- 
ment certain vouchers in favor of Embassy Dairy, Inc., and Richfield 
Dairy Corporation, in the total amount of $117.39, representing the 
value of unaccounted for cans, cases, and bottles not returned to the 
contractors in connection with contracts Nos. SA2h-161 and SA2h- 
242, dated June 29, 1942, and July 1, 19438, respectively. 

While the records of this office fail to indicate that contract SA2h- 
161 has been forwarded here for filing it is assumed that the pro- 
visions of such contract are similar to those contained in contract 
SA2h-242. Under the terms of contract No. SA2h-242 the contractor 
agreed to deliver to Freedmen’s Hospital, Washington, D. C., certain 
quantities of milk, buttermilk and cream at the prices named therein 
during the fiscal year beginning July 1, 1948, and ending June 30, 
1944. The contract is silent as to the ownership of the containers 
upon delivery of the products and makes no provision for payment 
for the containers in event the Government fails to return them. 
Thus, the Government, under the terms of the contracts, in no way 
became an insurer of the containers, and it appears that the contracts 
were primarily for the sale of dairy products and the delivery of the 
containers to the Government was merely incident thereto. 

Assuming that it was the custom of the dairy industry that title to 
the containers was to remain in the contractors after delivery of the 
product, then the relationship between the contractors and the Gov- 
ernment with reference to the containers would appear to have been 
that of bailor and bailee under a bailment for mutual benefit under 
which the Government was required to exercise only ordinary care. 
8C.J.S. 269. It is well settled that in the absence of a special contract 
a bailee is not the insurer of the thing bailed and is not responsible for 
damages for loss arising from an inevitable accident or under circum- 
stances which might not be reasonably foreseen and provided against. 
Boyden v. United States, 13 Wall. 17, 22; United States v. Thomas, 
15 Wall. 337; Smadbeck v. Heling Contracting Corp., 50 F. 2d 100; 
Mulvaney v. King Paint Co., 256 Fed. Rep. 612, 614; 11 Comp. Dec. 
767; 18 id. 252; 19 zd. 131; 26 id. 70; 5 Comp. Gen. 253; id. 984. The 
record fails to show or indicate that the loss was due to negligence, in 
the absence of which there would be no liability ‘for their loss. 

Accordingly, the vouchers are returned herewith and you are ad- 
vised that they may not properly be certified for payment on the 
present record. 
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(A-92537) 
COMPENSATION—OVERTIME—CUSTOMS SERVICE EMPLOYEES 


While section 5 of the act of February 13, 1911, as amended, vests the Collector 
of Customs with authority to fix the regular tour of duty of any customs 
employee or group of employees to include any of the 24 hours of the day, 
overtime rates of compensation are payable under the act only for work out- 
side of the regular tour of duty (except on Sundays and holidays), and then 
only if the overtime work is performed between the hours of 5 p. m. and 

8 a. m. 

The requirement of the act of February 13, 1911, as amended, that private inter- 
ests pay the extra compensation to which customs employees are entitled 
for overtime work between the hours of 5 p. m. and 8 a. m., and on Sundays 
and holidays, imposes no obligation to pay extra compensation for work 
performed between 4 p. m. and 5 p. m. on week days, even though the prevail- 
ing working hours at the port involved be from 7 a. m. to 4 p. m. 

Customs employees coming within the purview of section 5 of the act of February 
13, 1911, as amended, are entitled to overtime compensation for any work 
performed on Sundays and holidays. 

In the case of customs employees who erroneously have been paid overtime com- 
pensation under section 5 of the act of February 13, 1911, as amended, for 
work performed between the hours of 4 p. m. and 5 p. m. on week days, and 
for work performed during their regular tour of duty on week days, there 
should be recovered from the employees concerned amounts representing 
such overtime payments, notwithstanding that such payments may have 
been reimbursed to the Government by private interests. 


Comptroller General Warren to the Secretary of the Treasury, August 18, 1944: 

I have your letter of July 17, 1944, replying to that portion of office 
letter dated May 26, 1944, A-92537, to you which solicited the views of 
the Treasury Department regarding the payment of overtime com- 
pensation to certain customs employees at Pensacola, Florida, appar- 
ently during their regular tour of duty, which payments were 
disclosed in an examination by representatives of this office of the 
accounts and records of A. J. Angle, Collector of Customs, Tampa, 
Florida, as kept by J. W. Graham, Deputy Collector in Charge, Pensa- 
cola, Florida. Your letter reads in pertinent part: 


It is stated that the examination disclosed numerous payments of overtime 
compensation to inside employees at Pensacola for rendering outside services 
during the period 4 p. m. to 5:15 p. m., at a time when the hours of outside 
employees had been fixed at 7 a. m. to 4 p. m. and the hours of inside employees 
at 8:80 a.m. to 5:15 p.m. It is further stated that overtime compensation under 
the customs overtime act (19 U. S. C. 267, 1451) would not seem to be payable for 
services performed by an employee during his prescribed hours of duty. An 
expression of this Department’s views on the subject is requested before further 
action is taken by your office. 

This Department is of the opinion that where the gollector of customs fixes 
official hours other than 8 a. m. to 5 p. m. to agree with the prevailing working 
hours at the port, pursuant to the proviso in section 5 of the Act of February 13, 
1911, as amended (19 U. 8. C. 267), the overtime period is changed accordingly. 
It is believed that any outside work performed at Pensacola after 4 p. m. which 
was properly reimbursable by a private interest under the provision of the cus- 
toms overtime act while the official outside hours were 7 a. m. to 4 p. m., was 
overtime work and that it is immaterial that such work was performed by inside 
employees. 

The working hours of inside and outside employees at Pensacola have since 
been changed to 8 a. m. to 5 p. m., to agree with the prevailing working hours 
now observed at that port. 
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If the statements made in the second of the three paragraphs quoted 
above are correctly understood, it appears to be your view (1) that 
overtime compensation may be allowed under the 79/1 statute, as 
amended, to customs employees for work performed between 4 p. m. 
and 5 p. m., and (2) that it is within the authority of the Collector 
of Customs to prescribe a regular tour of duty for different classes or 
groups of employees and to allow overtime compensation to employees 
in one class or group during their regular tour of duty simply because 
they worked beyond the regular tour of duty of another class or group 
of employees. 

Section 5 of the act of February 13, 1911, as amended by the act 
of February 7, 1920, 41 Stat. 402 (19 U. S. Code 267) provides: 


That the Secretary of the Treasury shall fix a reasonable rate of extra compen- 
sation for overtime services of inspectors, storekeepers, weighers, and other 
customs officers and employees who may be required to remain on duty between 
the hours of five o’clock postmeridian and eight o’clock antemeridian, or on Sun- 
days or holidays, to perform services in connection with the lading or unlading 
of cargo, or the lading of cargo or merchandise for transportation in bond or for 
exportation in bond or for exportation with benefit of drawback, or in connection 
with the receiving or delivery of cargo on or from the wharf, or in connection 
with the unlading, receiving or examination of passengers’ baggage, such rates 
to be fixed on the basis of one-half day’s additional pay for each two hours or 
fraction thereof of at least one hour that the overtime extends beyond five o'clock 
postmeridian (but not to exceed two and one-half days’ pay for the full period 
from five o’clock postmeridian to eight o’clock antemeridian), and two additional 
days’ pay for Sunday and holiday duty. The said extra compensation shall be paid 
by the master, owner, agent, or consignee of such vessel or other conveyance 
whenever such special license or permit for immediate lading or unlading or for 
lading or unlading at night or on Sundays or holidays shall be granted to the 
collector of customs, who shall pay the same to the several customs officers and 
employees entitled thereto according to the rates fixed therefor by the Secretary 
of the Treasury: Provided, That such extra compensation shall be paid if such 
officers or employees have been ordered to report for duty and have so reported, 
whether the actual lading, unlading, receiving, delivery, or examination takes 
place or not. Customs officers acting as boarding officers and any customs officer 
who may be designated for that purpose by the collector of customs are hereby 
authorized to administer the oath or affirmation herein provided for, and such 
boarding officers shall be allowed extra compensation for services in boarding ves- 
sels at night or on Sundays or holidays at the rates prescribed by the Secretary of 
the Treasury as herein provided, the said extra compensation to be paid by the 
master, owner, agent, or consignee of such vessel: Provided further, That in 
those ports where customary working hours are other than those hereinabove 
mentioned, the Collector of Customs is vested with authority to regulate the 
hours of customs employees so as to agree with prevailing working hours in 
said ports, but nothing contained in this proviso shall be construed in any 
manner to affect or alter the length of a working day for customs employees or 
the overtime pay herein fixed. 


See also, 19 U. S. Code 1401, 1450 and 1451. 

In express terms the statute authorizes payment of overtime compen- 
sation for overtime work only between the hours of 5 p. m. and 8 a. m., 
and on Sundays and holidays, and does not authorize payment of over- 
time compensation for any service performed between the hours of 
8 a. m. and 5 p. m. on week days, whether such service is performed 
during a regular tour of duty or is overtime service in addition to a 
regular tour of duty between those hours. While it is true that the 
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proviso in the statute, swpra, authorizes the Collector of Customs “to 
regulate the hours of customs employees so as to agree with prevailing 
working hours in said ports”, there exists no authority to make pay- 
ments of overtime compensation under the above-quoted statute for 
work performed between 4 p. m. and 5 p. m. on week days, regardless 
of whether such work is performed during a regular tour of duty or 
is overtime work in addition to a regular tour of duty; neither would 
there be any obligation upon private interests under the provisions of 
any of the statutes to pay for such service during such hours as ap- 
pears to have been assumed by you. See 19 U. S. Code 1401 (g) de- 
fining the word “night.” Employees coming within the purview of the 
law are entitled to overtime compensation for work performed bet ween 
the hours of 5 p. m. and 8 a. m. on week days only if such work is 
overtime outside of their regular tour of duty. For any work per- 
formed on Sundays and holidays overtime compensation is payable. 
See 10 Comp. Gen. 487; United States v. Myers, 320 U.S. 561. Hence, 
there was no authority in the cases presented to pay overtime compen. 
sation at rates prescribed by the act of 1911, as amended, to any em- 
ployee for services performed between 4 p. in. and 5 p. m. on week 
days. What right, if any, such employees may have to overtime 
compensation between the hours of 8 a. m. and 5 p. m. (including time 
between 4 p. m. and 5 p. m.) for work in excess of 40 hours per week 
under the provisions of the War Overtime Pay Act of 1943, approved 
May 7, 1943, 57 Stat. 77, Public Law 49 (see section 7, particularly the 
proviso thereof) is not decided or considered herein. 

The authority contained in the 1911 statute, as amended, to pay 
overtime compensation to certain customs employees relates solely to 
the personal duty status of each employee. That is, while the proviso 
authorizes adjustment of regular tours of duty to include any of the 
24 hours of the day of any employee or class or group of employees, 
the payment of overtime compensation is authorized only for work 
outside of the regular tour of duty of each individual employee, except 
on Sundays and holidays. It was within the authority of the Col- 
lector of Customs to assign or detail inside employees to perform out- 
side work of a character to entitle them to overtime compensation 
under the terms of the statute, but there was no authority in the cases 
presented to pay overtime compensation to inside employees whose 
regular tour of duty was from 8:30 a. m. to 5:15 p. m. for any work 
performed by them between those hours on week days upon the basis 
that such work was beyond the regular tour of duty of outside em- 
ployees whose tour was from 7 a. m, to 4 p. m. Of course, inside 
employees who performed work between 5:15 p. m. and 8 a. m, outside 
of their regular tour of duty, would be entitled to overtime compensa- 
tion under the terms of the statute. 








DECISIONS OF THE COMPTROLLER GENERAL 143 


Accordingly, this office is unable to concur in the opinion expressed 
in your letter, supra. The audit of accounts must be based upon the 
rules stated herein. It follows, therefore, that there properly are for 
recovery from the employees concerned amounts which have been 
paid to them as overtime compensation under the 1911 statute, as 
amended, for work performed between the hours of 4 p. m. and 5 p. m. 
on week days, and, also, for work performed during any individual 
employee’s regular tour of duty on week days, notwithstanding that 
such payments may have been reimbursed to the Government by pri- 
vate interests. 


(B-43726) 


LEAVES OF ABSENCE—SICK—GRANTING AFTER DEATH FOR PERIOD 
IMMEDIATELY PRIOR TO DEATH 


While the Sick Leave Regulations require as a condition to the granting of 
accrued or advanced sick leave that application therefor be made if and 
when the employee returns to duty, nevertheless, in the event of an em- 
ployee’s death before application is made, an administrative office is not 
precluded from granting without such an application either accrued or 
advanced sick leave, within the limitations of the applicable law and regu- 
lations, over a period immediately prior to death resulting from the illness 
or disability which caused the employee’s absence. 

Where an employee absent from duty on account of illness dies without making 
application for advance sick leave, the fact of death is sufficient to show a 
“serious disability or ailment” on account of which advange of leave is ‘au- 
thorized by section 3 of the sick leave act of March 14, 1936, and section 3.8 
of the Sick Leave Regulations, and, also, is sufficient to dispense with the re- 
quirement of a formal application and a medical certificate otherwise re- 
quired by the regulations; hence, the leave status of the employee over the 
period prior to death may be considered administratively after death. 

The rule that the leave status of an employee over a period prior to separation 
may be considered administratively after separation may be applied under the 
sick leave act of March 14, 1936, and regulations thereunder, so as to au- 
thorize substitution, after the death of an employee, of sick leave for leave 
without pay for a period prior to the date of death. 

In connection with any claim by or on behalf of the estate of a deceased em- 
ployee for unpaid compensation due at date of death, forwarded to this office 
for direct settlement as required by General Regulations No. 42, and supple- 
ments thereto, the administrative report should contain a statement showing 
whether sick leave was granted to the employee over a period prior to the 
date of death, and, if granted, the period thereof. 


Comptroller General Warren to the Chairman, War Manpower Commission, 
August 21, 1944: 


I have your letter of August 5, 1944, as follows: 


Miss Dorothy Murtha, an employee of a field office of the War Manpower Com- 
mission, became seriously ill on March 2, 1944 and entered the hospital on that 
date. Her accruals of annual and sick leave were exhausted on March 8, 1944. 
On March 16, 1944, Miss Murtha’s supervisor submitted to the officer authorized 
to approve leave an application for advanced sick leave in the name of the 
employee, and recommended approval of this advance. This request was sub- 
mitted by the supervisor because of the fact that Miss Murtha was too ill 
to make the necessary request in her own writing. Because of the lack of an 
application signed by the employee, and because of the lack of a doctor's certificate 
formal approval of the advance leave was not granted. However, informal in- 
dication was given the supervisor that approval would be forthcoming, and 
that the employee’s current salary check, payable on March 15, could be re- 
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leased on the basis that the request for advanced sick leave would be approved. 
The supervisor, however, withheld the salary check. On March 23, 1944 the em- 
ployee died, not having been able to make this formal application. 

Section 3.8 of the Annual and Sick Leave Regulations prescribed under Execu- 
tive Order No. 9414, dated January 13, 1944, reads as follows: 

“In cases of serious disability or ailments, and when the exigencies of the 
situation so require, sick leave may be advanced to permanent and indefinite 
employees not in excess of 30 days: Provided, that no advances of sick leave 
shall be made to any employee unless the absence from duty on account of illness 
is for a period, or periods, of five or more consecutive work days; that every ap- 
plication for advance leave shall be supported by a medical certificate; that the 
total of such advances shall be charged against sick leave subsequently 
credited * * %.” 

The application of the above quoted provision of the leave regulations to the 
case of Miss Murtha gives rise to the following question: 

1. May the written request for advanced sick leave submitted by the employee’s 
supervisor in her behalf be accepted in lieu of the employee's signed application 
on the prescribed form so that, upon substantiation of this request by a medical 
certificate, payment may be made to the employee's estate for her salary up 
to the day of her death? If such payment were made, there would be no re- 
quirement for the refund of the employee’s indebtedness on account of advance 
sick leave, under the provision of Section 4.7 of the current leave regulations, 
which reads as follows: 

“In case of the separation of an employee who is indebted for advance leave, 
the employee shall refund the amount paid him for the period of such excess, 
or deduction therefor shall be made from any salary due him. This section 
shall not apply in cases of death, retirement, or reduction of force * * *.” 

If the answer to the above question is in the affirmative, it would appear that 
the supervisor’s request was acceptable even though it was submitted subsequent 
to the date when the employee’s accrued sick leave had been exhausted. This de- 
duction is based upon your decision in 23 CG 731 which indicates that if an em- 
ployee on leave without pay because of illness and before return to duty is 
qualified for an advance of sick leave, the advance may be granted over a 
period that has passed, beginning with the first day of leave without pay and ex- 
tending for a continuous period, that is, including a period both before and after 
the administrative approval of the advance of sick leave. 

In addition to the basic question as submitted above, the following corollary 
questions are presented for your discussion and reply: 

2. May payment be made for advance sick leave, where the facts are the same 
as for Question 1, above, except that (a) written request for advance sick leave 
has been filed by the administrator of the employee’s estate rather than by 
the employee’s supervisor; or (b) an oral request for advance sick leave, rather 
than a written request, has been presented by the employee or on his behalf; 
or (c) no request for advance sick leave has been filed or presented by anyone? 

8. Section 3.5 of the leave regulations provides that “written application on 
the prescribed form for grant of sick leave shall be filed within two days after 
the employee returns to duty.” In the event that an employee by reason of his 
death is unable to file an application for accrued sick leave within the pre- 
scribed time (there having been no return to duty because of the employee’s 
death) may the employee be granted the sick leave without written application, 
or without any request or application, or upon application filed by his admin- 
istrator, or by the employee’s supervisor on his behalf? 

4. Is it proper for the officer authorized to approve leave to grant an ad- 
vance of sick leave when the officer has the knowledge that the employee is 
deceased ? 

5. If the answer to question number four is in the negative, does the fact that 
informal approval of the grant of sick leave was made prior to the employee’s 
death modify that answer? Does the administrative delay in approving the 
advance of sick leave modify the above answer? 

If it would have been proper to approve the application for advanced sick 
leave submitted by the supervisor prior to the employee’s death, it would cer- 
tainly seem equitable that the employee’s estate should not suffer financial loss 
because of an administrative delay in formalizing an approval which had been 
previously granted informally. 


Pursuant to general regulations of this office No. 42 dated April 6, 
1925 (4 Comp. Gen, 1096), and supplements thereto Nos. 1, 2, and 3 
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dated February 23, 1928, April 21, 1928, and December 2, 1932, re- 
spectively (7 Comp. Gen. 848, 849; 12 id. 673), the claim of the estate 
of Dorothy Murtha, deceased, for unpaid compensation due her at 
date of death should be forwarded to this office for direct settlement 
with your report and recommendation. 

However, it is deemed proper to answer the general questions pre- 
sented based upon the facts stated in the case of Dorothy Murtha and 
other similar cases. 

The granting of sick leave of absence, within the limitations of ap- 
plicable laws and regulations, is an administrative matter not subject 
to review or revision by this office. Decision of July 17, 1944, B-43144, 
24 Comp. Gen. 27. While the leave regulations do require applica- 
tions for accrued or advanced sick leave by employees if and when 
they return to duty, nevertheless, it is not to be concluded that such 
requirement precludes an administrative office from granting either 
accrued or advanced sick leave within the limitations of the law and 
regulations in death cases over a period immediately prior to death 
resulting from the illness or disability which caused absence of the 
employee from duty, without such an application. The fact of death 
is sufficient to show a “sericus disability or ailment” within the mean- 
ing of section 3 of the Sick Leave Act of March 14, 1936, 49 Stat, 1162, 
and section 3.8 of the leave regulations authorizing the advance of 
sick leave not to exceed 30 days and, also, is sufficient to dispense with 
the requirement of a formal application and a medical certificate 
otherwise required by the regulations. Hence, in such cases the leave 
status of the employee may be considered administratively on the 
basis of the facts and circumstances disclosed. There has been recog- 
nized for many years that the leave status of an employee over a 
period prior to separation may be considered administratively after 
separation. In decision of February 19, 1913, 19 Comp. Dec. 536, in- 
volving an administrative action taken, after the resignation of an 
employee, to substitute sick leave for leave without. pay for a period 
prior to resignation, it was stated at page 537, as follows: 

Your action will go simply to determining the status of the employee during 
the period of absence he was in service and prior to the taking effect of his 
resignation. There is no limitation in the statute which would require you 
to exercise your discretion before the employee’s resignation took effect, nor 
does it require his resignation to be viewed as so having fixed his status that 


you are precluded from exercising your discretion with respect to the absence 
prior to the resignation. 


The statute authorizes you to grant an extension of leave with pay and you 
are authorized to do so, notwithstanding the resignation of the employee, for 
a period of absence prior to the resignation within the statutory allowance. 

While that decision related to leave laws no longer in effect, the 
rule has been applied, also, under the Annual Leave Act of March 
14, 1936, 49 Stat. 1161 (see 16 Comp. Gen. 818), and, also, may be 
applied in death cases under the Sick Leave Act of March 14, 1936, 
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49 Stat. 1162, and the regulations thereunder. Cf. 19 Comp. Gen. 
716 and section 4.2 (b) of the leave regulations applicable to fur- 
lough without pay prior to separation for causes other than death. 

In connection with any claim by or on behalf of the estate of a 
deceased employee forwarded to this office for direct settlement as 
required by the regulations of this office, the administrative report 
should contain a statement showing whether sick leave was granted 
(and, if granted, the period thereof) to the employees over a period 
prior to the date of death. 

In view of the above-stated rule, it appears unnecessary to answer 
specifically the several questions presented in your letter. 


(B-43728) 
COMPENSATION—FOURTH-CLASS POSTMASTERS 


In fixing the annual salary of a postmaster of the fourth class under the act 
of March 29, 1944, effective July 1, 1944, on the basis of the gross postal 
receipts “for the calendar year immediately preceding the adjustment,” 
where the office was not in operation for the entire preceding calendar 
year, there may be used a constructed gross receipts for that year based 
upon actual receipts over a sufficiently long period to reflect what the true 
gross receipts for the year would be; however, the constructed receipts 
may not be based upon the receipts for one quarter alone where the office 
was in operation a longer period. 


Comptroller General Warren to the Postmaster General, August 21, 1944: 

I have your letter of August 5, 1944, as follows: 

Reference is made to the provisions of Public Law 271 placing postmasters 
at fourth-class post offices on an annual salary basis and fixing their rates of 
pay. 

The Saraland, Alabama, post office was established and opened for business 
in July 1943’ Based on the gross receipts from the date the office opened to 
December 31, 1948, the postmaster’s salary was fixed at $572, effective July 1, 
1944. However, in view of the provisions of Public Law 271 your decision is 
requested whether the Department may reopen this matter and fix the post- 
master’s salary, effective July 1, 1944, on the basis of the receipts for the quarter 
ended December 31, 1943, multiplied by four. 

Under section 2 of the act of March 29, 1944, 58 Stat. 130, Public 
Law 271, effective July 1, 1944, the annual salary rate of a postmaster 
of the fourth class is required to be based upon the gross postal re- 
ceipts “for the calendar year immediately preceding the adjustment.” 
No provision is made in the statute for selecting one quarter out of the 
calendar year immediately preceding the adjustment and to be used as 
a basis for making the adjustment. 

In the instant case the calendar year immediately preceding the ad- 
justment of salary required to be made effective July 1, 1944, is the 
calendar year 1943, but from the facts presented the Post Office at 
Saraland, Alabama, was not in operation for the entire calendar year 
1948, but only for half of that year—thus presenting a situation not 
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expressly provided for in the referred-to statute. Since the stat- 
ute seems to require an adjustment of salary as of July 1, 1944, 
in the case presented, there may be required, as a basis for such 
adjustment, a constructed gross postal receipts for the calendar year 
immediately preceding the adjustment, but such constructed receipts 
reasonably may not be based upon the receipts of one quarter 
period alone, when the office was in operation a longer period during 
the calendar year. Any such constructed gross postal receipts for a 
year must be upon a basis which reasonably would reflect the true 
gross postal receipts for that year—in the present case by multiplying 
the amount of the actual receipts for the period from July 1 to De- 
cember 31, 1943, by two. In the light of the foregoing, the question 
presented is answered in the negative. Compare 23 Comp. Gen. 821, 
and decision of August 1, 1944, B-43298, 24 Comp. Gen. 63. 


(B-43730) 


PERSONAL SERVICES—EMPLOYMENT BY CONTRACT—COMPENSA- 
TION RATES; TRAVELING EXPENSES; APPOINTMENT OR OATH 
NECESSITY 


Except to the extent of the availability of the special item provided in the cur- 
rent appropriation (act of June 28, 1944) of the Office of Price Administra- 
tion for the temporary employment of persons or organizations “without 
regard to * * * classification laws,” the appropriation may not be used 
to reimburse commercial organizations or individuals for the compensation, 
other than at rates prescribed by the Classification Act, as amended, of 
lumber inspectors and experts on matters pertaining to the preparation 
of advertising material who are to be employed and paid to perform regular 
functions imposed by law upon the O. P. A. (Modified by 24 Comp. Gen. 272.) 

Funds of the Office of Price Administration appropriated by the act of June 28, 
1944, for traveling expenses are available for the traveling expenses of 
persons or organizations employed and paid compensation without regard 
to the civil service and classification laws pursuant to the special item in 
said appropriation act providing a limited sum for the temporary employ- 
ment of persons or organizations on such basis. 

Only if provided for in their contracts or agreements of employment may com- 
muted rates of per diem or mileage be paid to persons or organizations em- 
ployed by the Office of Price Administration, pursuant to the special authori- 
zation in the act of June 28, 1944, without regard to the civil service and 
classification laws; otherwise their traveling expenses must be reimbursed 
on an actual expense basis. 

In the case of persons or organizations employed and paid by the Office of Price 
Administration pursuant to the special authorization in the act of June 28, 
1944, without regard to the civil service and classification laws, no appoint- 
ments or oaths of office are required, but there should be a contract or agree- 
ment in writing in advance to constitute a proper basis for payment of com- 
pensation and traveling expenses. 


Comptroller General Warren to the Price Administrator, Office of Price Admin- 
istration, August 21, 1944: 


I have your letter of August 5, 1944, as follows: 
To facilitate enforcement of price control regulations in the lumber industry, 


it is necessary to employ the services of inspectors as experts to examine ship- 
ments of lumber when a violation of standard requirements through upgrading 
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is reported or suspected. It would be impractical and uneconomical to employ 
and maintain a regular staff of such inspectors for each type of lumber because 
of the uncertainty as to how often they would be needed; on account of the 
prohibitive traveling expenses to cover the entire country; the necessity that an 
expert for a particular kind of lumber be available for duty immediately at any 
designated location on call; and the necessity to have the services of recognized 
experts whose opinions would be accepted by courts as evidence. 

It has been determined that such experts are not available for Federal em- 
ployment of uncertain tenure during the period of emergency and are in an 
excellent position to command high fees. Moreover, it is particularly desirable 
to offer as evidence the reports of expert inspectors who are not Federal em- 
ployees as their unbiased opinions as private citizens would carry more weight 
in court. For these reasons, it is proposed to contract with various lumbermen’s 
inspection associations for services of expert inspectors in their employ. It is 
proposed to reimburse the associations or their employees for certain compen- 
sation for services, and a commuted per diem and mileage for expenses incurred 
by the inspectors while in travel under official orders in accordance with the 
Standardized Government Travel Regulations. 

Also, in contracting with an advertising firm for sub-contracting with various 
advertising agencies in connection with preparation of finished layout, art work, 
lettering, engraving, composition, electrotypes, pattern plates and proofs in 
production of newspaper mats, payment will be required for actual costs incurred. 
It is proposed to reimburse the contractor on a per diem basis for subsistence 
expenses of the experts and other company employees, in authorized travel status, 
who are called to Washington, D. C. for the purpose of discussing technical 
problems during the progress of the work. 

A decision rendered by your office on December 9, 1933, (A-52029) 13 CG 167 
indicated that the salary rates of experts not employed as witnesses in courts 
are required to be fixed in accordance with the principles of the Classification 
Act. The appropriation act of the Administration for the fiscal year 1945 includes 
authority for expenditure of limited funds for temporary employment of persons 
or organizations, by contract or otherwise, without regard to the Civil Service 
and Classification Laws. However, it is desired to defray the above expenses 
from regular appropriated funds as it is felt that our program warrants and 
anticipates this type of expenditure. 

Your opinion on the following issues is respectfully requested : 

1. Are regular funds of the current appropriation of this Administration avail- 
able for reimbursement to commercial organizations or individuals by contract 
for service not available through Government facilities. 

(a) For compensation of experts or other individuals for services obtained 
without regard to the Classification Act when such services cannot be secured 
through regular employment procedures? (16 CG 1055, 19 id 941). 

(b) For traveling expenses, as authorized, at commuted rates of per diem and 
mileage? 

2. Where payments are made to individuals in the circumstances described 
above, from regular funds or otherwise, is it essential that formal appointment 
action be processed prior to rendition of service and oath of office be executed 
prior to payment? 

Your interpretation and comments at an early date will be appreciated. 


It is understood from your letter that the lumber inspectors are 
to be employed and paid to perform a regular function imposed by 
law upon the Office of Price Administration. The work of inspec- 
tors for the Government, even when performed under an appropria- 
tion for construction work, has been regarded as a personal service. 
16 Comp. Gen. 1055; 19 7d. 941. While not entirely clear, it is under- 
stood that the work referred to in the third paragraph of your letter 


is a personal service to perform a regular function imposed by law 
on the Office of Price Administration. 
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The general rule is that in the absence of statutory exemption the 
salary rates of personnel of all Federal agencies are required to be 
fixed in accordance with the Classification Act as amended. See 
14 Comp. Gen. 420; 16 id. 1107; 17 id. 578; 18 id. 223, 887; 19 id. 20; 
20 id. 211; 22 id. 491. In addition to said general rule, reference is 
made to section 921, Title 50, U. S. Code (section 201 of the act of 
January 30, 1942, 56 Stat. 29, establishing the Office of Price Adminis- 
tration), containing the following provision: 

* * * The Administrator may, subject to the civil-service laws, appoint 
such employees as he deems necessary in order to carry out his functions and 
duties under this Act, and shall fix their compensation in accordance with the 
Classification Act of 1923, as amended (Title 5, §§ 661-673, 674). * * * 

That statute constitutes a legislative mandate to which exception 
may not be made except pursuant to other statute. Such an excep- 
tion is found in the current appropriation act for the Office of Price 
Administration (“Second Deficiency Appropriation Act, 1944,” ap- 
proved June 28, 1944, Public Law 375), containing an item of “not 
to exceed $30,000 for the temporary employment of persons or organi- 
zations, by contract or otherwise, without regard to section 3709, 
Revised Statutes, or the civil-service and classification laws.” 

Accordingly, in view of the general rule of long standing and, also, 
the legislative mandate in the basic statute applicable to the Office of 
Price Administration, question 1 (a) must be, and is, answered. in 
the negative, except to the extent that the item of $30,000 is available. 

Referring to question 1 (b), the appropriation item for “traveling 
expenses (not to exceed $7,250,000) ,” appearing in the current appro- 
priation act, may be regarded as available for any authorized travel- 
ing expenses incurred by the Office of Price Administration, including 
the traveling expenses of persons or organizations employed and paid 
compensation without regard to the civil service and classification 
laws pursuant to the special authority and within the limitation of 
the item of $30,000 contained in the same appropriation act. Com- 
mutation rates of per diem and mileage may be paid to such persons 
or organizations only if provided for in their contracts or agreements 
of employment; otherwise traveling expenses must be reimbursed to 
them on an actual expense basis. See 21 Comp. Gen. 409, and the 
decisions therein cited. Compare 20 Comp. Gen. 361, 363. 

If (as is understood in the light of the answer to question 1 (a) ) 
question 2 relates only to persons or organizations authorized to be 
employed and paid without regard to the civil service and classifica- 
tion laws pursuant to the special authority within the limitation of 
the item of $30,000, no appointments or oaths of office are required, 
but there should be a contract or agreement in writing in advance to 
constitute a proper basis for payment of compensation and traveling 
expenses. 
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COMPENSATION—EFFECTIVE DATE—DAY OF OATH; SUNDAYS 


An employee who accepted an appointment to a position effective on Saturday, a 
regular workday, and took the oath of office on that day but did not enter 
upon duty until the following Monday, the next workday, is entitled to 
compensation for the intervening Sunday, but not for Saturday. 


Comptroller General Warren to the Acting Recorder of Deeds, District of 
Columbia, August 21, 1944: 


I have your letter of August 10, 1944, as follows: 


It shall be appreciated if you will furnish us an opinion on the following: 

Mrs. Mary N. Morman accepted the position as Executive Secretary for the 
Recorder of Deeds, D. C. by wire from Reno, Nevada, stating that she would 
report for work around July 15, 1944. She contacted my office on the 14th and 
was instructed not to report on actual duty until July 16, 1944, since the 15th 
was the end of our pay period and the 16th was an intervening Sunday. She 
agreed and did report for work on the 17th. However, I informed her she could 
come to the office and receive the oath of allegiance, which she did. Mrs. Morman 
did not perform any work whatsoever on Saturday, July 15th. 

Mrs. Morman feels that she is entitled to pay for July 15 and 16, 1944. May 
I please have your decision concerning this situation? 

For your information, I am attaching copy of a memorandum from Mrs. Mor- 


man to Dr. Thompkins. 

You did not furnish a copy of the appointment or state its effective 
date, which is a material fact in this case. However, assuming that 
the appointment purported to be “effective July 15th,” as stated by 
the employee in her letter of August 3, 1944, to the late Recorder of 
Deeds, a copy of which was forwarded with your letter, she is entitled 
to compensation for Sunday, July 16, 1944—the employee having 
accepted the appointment on or prior thereto and having entered upon 
duty July 17, 1944, the next work day after Sunday, July 16. On 
the basis of your statement that she performed no service on Saturday, 
July 15, which fact she admits, she is not entitled to compensation for 
Saturday, July 15, the performance of service under the appointment 
on a regular workday, or authorized leave status, being essential to 
create a pay status. 


(B-43591) 


TAXES—STATE—GASOLINE—PURCHASES IN FLORIDA, MARYLAND, 
MISSISSIPPI, TENNESSEE, UTAH, AND WYOMING 





The Post Office Department may discontinue the procedure of obtaining tax 
exemption certificates from vendors furnishing service station deliveries 
of gasoline in the States of Florida, Maryland, Mississippi, Tennessee, Utah, 
and Wyoming under contracts providing for the procurement of gasoline 
on a tax-inclusive basis—the legal incidence of the gasoline tax in such 
States being on the vendor rather than the vendee—and the provisions of 
paragraph 8 of General Regulations No. 86—Revised, 16 Comp. Gen. 1130, 
relating to such procedure, no longer need be regarded as for application 

in the case of such sales. 
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Comptroller General Warren to the Postmaster General, August 23, 1944: 
I have your letter of July 29, 1944, as follows: 


Under date of March 6, 1942, [A-23419, B-8790, 21 Comp. Gen. 843], in a letter 
addressed to this Department relating to the tax imposed by the State of North 
Dakota on the sale of gasoline, you advised as follows: 

“Consequently, in view of the foreguing, I have to advise that this office will 
discontinue the procedure heretofore followed of seeking reimbursement from 
the State of North Dakota for the amount of so-called tax exemption certificates 
(Standard Form No. 1094) purporting to represent the amount of the North 
Dakota tax here involved which was included in the purchase price of gasoline 
procured in that State by or for the use of the Federal Government, and that 
it is no longer necessary for your Department, or any other agency of the United 
States, to obtain the so-called tax exemption certificates, or statements showing 
payment inclusive of the tax, in connection with payments made to cover the 
purchase price of gasoline required to be procured—either through competitive 
bidding or in the open market—in North Dakota, even though there be shown 
the tax imposed upon the vendor by the above-mentioned taxing statute of that 
State, in addition to the price as otherwise fixed by the vendor.” 

In the light of the above decision, and in view of your letters of June 15, 1944, 
[B-42427] and June 16, 1944, [B—42338, 23 Comp. Gen. 957] advising that, in your 
opinion, the incidence of the sales tax on gasoline in the States of Mississippi and 
Maryland, respectively, was on the vendor in each case, thus precluding the pos- 
sibility of the Federal Government securing reimbursement of the taxes paid in 
those instances where the contracts provide for the purchase of gasoline on a 
“tax included” basis, please advise whether the Post Office Department may 
properly discontinue the use of tax exemption certificates in the States of 
Mississippi and Maryland, as in the case of North Dakota. 

Also, it will be appreciated if you will advise whether any decision has 
been made in connection with similar purchases of gasoline in the State of 
Florida where our local filling station contracts are now made on a “tax in- 
cluded” basis. There is attached hereto for your information a copy of an 
opinion of the Attorney General of the State of Florida, transmitted with a 
circular letter dated February 11, 1943, of Mr. J. M. Lee, Comptroller, State of 
Florida. 

It would appear that, in view of the modification of the Federal Tax Law, 
Revenue Act of 1943, wherein purchases made of certain commodities by Fed- 
eral Agencies, are no longer exempt from payment of the Federal excise tax, the 
use of tax exemption certificates, Forms 1094, 1094-A, 1094-B and 1094-C, may 
be discontinued entirely in connection with the purchase of gasoline in those 
states which have imposed the state tax on the vendor and where we are now 
contracting for gasoline on a “tax included” basis. These states include Florida, 
Idaho, Maryland, Mississippi, North Dakota, Tennessee, Utah and Wyoming. 
None of these states will accept the exemption certificates. Please advise whether 
it is necessary that we continue to have them executed by postmasters in these 
states, signed by the dealers and forwarded to the Department in compliance 
with Paragraph 8 of General Regulations No. 86—Revised, dated June 11, 1937. 


It is understood that the instant submission relates to only such 
transactions as involve the procurement of service station deliveries 
of gasoline for official use under contracts providing for the furnish- 
ing of gasoline on a tax-inclusive basis and that you entertain the view 
that the taxing authorities of the eight States to which you refer no 
longer are willing to accept U. S. Government Tax Exemption Certif- 
icates (Standard Form No. 1094) in lieu of the payment of the State 
tax on such sales. 

However, while it appears from the data furnished to this office 
by your Department and other agencies of the Government that the 
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procedure now followed by the taxing authorities of Florida, Mary- 
land, Mississippi, North Dakota, Tennessee, Utah and Wyoming does 
not sanction the use of such certificates in connection with sales of the 
type here involved, it does not appear that the taxing authorities of 
Idaho require the payment by a vendor of the State tax on sales of 
gasoline to the United States. Therefore, you are advised that every 
effort should be made to procure such gasoline as is required to be pur- 
chased in that State for official use at a price which is in fact exclusive 
of the Idaho gasoline tax and that, if it is impossible to procure gaso- 
line in Idaho on that basis, a properly executed tax exemption certif- 
icate should be obtained from the contractor to cover each purchase 
upon which a charge is made on account of the State tax. 

As was pointed out in the decisions of this office mentioned by you, 
the language used by the Supreme Court of the United States in its 
decision in the case of Alabama v. King & Boozer, 314 U. S. 1, leaves 
no room for doubt that a person who sells supplies to the United States 
is not—merely because of the immunity of the Federal Government 
from State taxation—exempt from the payment of an otherwise ap- 
plicable State tax where it appears that the legal incidence of the tax 
rests upon him as the vendor and not upon the United States as the 
vendee. Hence, payment properly may be required by a State from 
a vendor of a tax of that type in the case of such sales to the United 
States as are consummated within the territorial jurisdiction of the 
State unless the State law or the regulations promulgated by the State 
taxing authorities with respect thereto except the transactions from 
the operation of the taxing statute involved. 

An examination of the gasoline taxing laws of the States of Florida, 
Maryland, Mississippi, Tennessee, Utah and Wyoming discloses no 
material differences between the provisions of those laws, so far as 
their applicability to sales of gasoline to the United States is con- 
cerned, and those of the taxing statute of North Dakota, which were 
considered in my decision of March 6, 1942, to you, 21 Comp. Gen. 
843. In other words, the legal incidence of the tax prescribed by each 
of those statutes is upon the vendor rather than upon the vendee; 
and, while this office is informed that the legislatures and taxing au- 
thorities of certain of those States have specifically exempted certain 
types of sales to the United States from the operation of such laws, it 
does not appear that the exemptions thus provided extend to service 
station deliveries of the type here involved. Such being the case, and 
since it is clear that a tax which rests upon a vendor cannot properly 
be regarded as being passed on, as such, to a vendee because the pur- 
chase price of the gasoline involved in a particular case includes an 
amount representing a charge on account of the tax, it must be con- 
cluded that there is no reasonable basis on which the United States 
may seek a refund from any of those States of the charge it is re- 
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quired to pay on account of the applicable tax in the case of service 
station deliveries of gasoline in said States and that no useful purpose 
would be served by requiring vendors to execute tax exemption cer- 
tificates covering such charges. 

Consequently, I have to advise that you may discontinue the proce- 
dure of obtaining tax exemption certificates from vendors furnishing 
service station deliveries in the States of Florida, Maryland, Missis- 
sippi, Tennessee, Utah and Wyoming under contract providing for 
the procurement of gasoline on a tax-inclusive basis—it being assumed 
that you previously have discontinued the procedure in respect to 
transactions of that type in the State of North Dakota—and that the 
provisions of paragraph 8 of General Regulations No. 86—Revised, 
dated June 11, 1937, 16 Comp. Gen. 1130, no longer need be regarded 
as for application in the case of such sales. 


(B-43114) 


TRANSPORTATION—NAVY ENLISTED MAN—CIRCUITOUS ROUTE 
TRAVEL 


Where a Navy enlisted man is furnished transportation over a circuitous route 
under change of station orders, the cost of transportation and Pullman ac- 
commodations as provided by regulations for travel over the most direct 
usually traveled route may be credited against the cost of the transportation 
actually furnished and the excess checked against the man’s account, regard- 
less of the kind or class of transportation furnished; however, where trans- 
portation over a circuitous route is furnished at a cost less than that of the 
authorized transportation and Pullman accommodations over the direct 
route, no commutation for the difference may be allowed. 


Comptroller General Warren to the Secretary of the Navy, August 24, 1944: 


There has been considered your letter of July 3, 1944, requesting de- 
cision on a question as to the proper basis for checkage of the accounts 
of enlisted men of the Navy for excess costs of transportation furnished 
by the Government over circuitous routes of travel, presented by the 
Chief of Naval Personnel in letter dated June 27, 1944, in pertinent 
part, as follows: 


It has been the policy of the Bureau of Naval Personnel, in considering excess 
costs on transportation furnished for travel by circuitous routes, to allow the net 
cost of transportation to which entitled, including authorized Pullman accommo- 
dation, from starting point to destination, when the traveler uses any Pullman 
accommodation over the circuitous route. The basis for determining excess 
costs when no Pullman accommodation is used over the route of travel is 
uncertain. 

It is therefore requested that a decision be obtained from the Comptroller 
General as to whether or not the value of authorized transportation and Pullman 
accommodation may be allowed over direct routes in computing excess costs, 
when the traveler uses only coach transportation over the actual route of travel, 
or whether it is necessary that some Pullman accommodation be used over the 
route of travel before the cost of transportation and authorized Pullman accom- 
modations may be allowed over the direct route, 
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Ordinarily an enlisted man ordered to change stations not as a 
part of an organization is entitled to transportation and to the use 
of Pullman accommodations, under circumstances where such accom- 
modations are deemed necessary and their use is authorized by admin- 
istrative regulations, over the most direct usually traveled route 
between the old and the new stations, the usual practice in such in- 
stances being to issue Government transportation requests to cover the 
travel required under the orders. 

In the consideration of cases where enlisted men have been permit- 
ted to perform the travel directed in their orders at their own ex- 
pense—not on a money allowance basis as now authorized by law— 
over routes other than the shortest usually traveled route, it has been 
held that the right to credit for the costs of the transportation, in- 
cluding Pullman accommodations where authorized, which would have 
been furnished over the direct route is not affected because of the 
permissive variation from the direct route of travel and that such 
enlisted men were entitled to reimbursement for the expense actually 
incurred over the chosen route not to exceed such costs. 10 Comp. 
Gen. 10. The question now presented involves the furnishing of trans- 
portation by the Government for travel over a circuitous route; and, 
as a consequence thereof, checkage of the accounts of the enlisted men 
concerned for any excess costs involved over and above the cost to 
the Government had the travel been performed by the most direct 
usually traveled route. 

The cost of transportation and Pullman accommodations for enlisted 
men on change of station, when traveling singly or in drafts of less 
than five men, is governed by regulations set forth in Navy Travel 
Instructions, Article 2509, paragraph 6 (b). Where an enlisted man 
is authorized to travel over a circuitous route under change of station 
orders and transportation over such route is furnished by the Govern- 
ment, the amount allowable as constructive cost of his travel from the 
old to the new station would appear to be for consideration under the 
same principles as if he had performed the travel at his own expense. 
That is, the amount of the cost of the transportation and Pullman 
accommodations as provided by regulations for travel over the most 
direct usually traveled route may be credited against the cost of the 
transportation actually furnished and the excess will be for checkage 
against the man’s account, it being understood, of course, that if the 
man is furnished transportation over a circuitous route at a cost less 
than the cost of the authorized transportation and Pullman accommo- 
dations over the direct route no commutation for the difference may be 
allowed, regardless of the kind or class of transportation actually fur- 
nished over the circuitous route. 

Your question is answered accordingly. 
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(B-43724) 


OVERTIME COMPENSATION—FORTY-HOUR WEEK EMPLOYEES— 
NIGHT WORK 


The rules stated in decision of June 17, 1944, 23 Comp. Gen. 962, as amplified 
by decision of July 20, 1944, 24 Comp. Gen. 39, with respect to the inclusion 
of a night differential in computing the overtime compensation of forty- 
hour week employees under the act of March 28, 1934, the inclusion of the 
differential in compensation payable during annual and sick leave, the 
necessity for making retroactive payments to employees, etc., are applicable 
to forty-hour week employees of the Navy Department subject to said act. 
13 Comp. Gen. 370, distinguished. 


Comptroller General Warren to the Secretary of the Navy, August 24, 1944: 
There was received August 8, 1944, your undated letter, as follows: 


In a decision of June 17, 1944 (B-41933) to Mr. Stuart Kelly, the Acting 
Comptroller General ruled that under the provisions of section 23 of the act 
of March 28, 1934, 48 Stat. 522, the overtime rate of time and one half for 
work in addition to the regular tour of duty of 40 hours per week should be 
based upon the rate received by the employee during his regular tour of duty 
of 40 hours—the employee's base pay—regardless of whether the regular tour 
of duty be served during the day or during the night, and that the rate of 
compensation received by him during his regular tour of duty at night is his 
base pay and the overtime compensation provided for under the 1934 statute 
should be computed on the basis thereof during the period of his claim. Ina 
further decision dated July 20, 1944 (B-43115) to the Secretary of War, it is 
stated that the ruling in the case of Mr. Kelly is applicable in the case of any 
employee “whose hours of labor” and “weekly compensation” are authorized and 
required to be fixed in accordance with the 1934 statute. 

The Comptroller General has held that section 23, referred to above, “is 
permanent legislation”; that it is effective “from and after the date of the 
act, March 28, 1934”; and that it is clearly applicable to all employees of the 
classes therein mentioned whose compensation is authorized by law to be fixed 
‘by “wage boards or other wage fixing authorities”, including employees whose 
compensation is authorized to be fixed administratively under a procedure sim- 
ilar to that followed by wage boards, that is, with reference to wages, etc., paid 
to similar classes in commercial industry rather than with reference to salary 
rates or schedules fixed by or pursuant to statute (13 Comp. Gen. 265). It is 
thus apparent that the provisions of said section 23 are applicable to civilian 
employees in the field service of the Navy Department. 

In the Comptroller General’s decision of 17 June 1944, it is pointed out that 
though the wage agreement entered into between the Public Printer and em- 
ployees of the Government Printing Office in 1926 provided that the overtime 
rate was based upon “the regular day rate,” nevertheless, since the computation 
of overtime compensation on the basis of such daily wage rate was inconsistent 
with the provision of section 23 of the 1934 Act, “it may not be regarded as 
having remained in effect after March 28, 1934,” and that, in the absence of 
any other agreement providing for computation of overtime compensation on a 
weekly basis, the overtime compensation of claimant “is controlled by the pro- 
visions of the statute,” which, as to overtime compensation, was construed as 
follows: 

“Overtime compensation is payable under the terms of the act of March 28, 
1934, ‘at a rate of not less than time and one half.’ It is not believed the 
Congress intended thereby any construction other than that the overtime rate 
of time and one half for work in addition to the regular tour of duty of 40 
hours per week should be based upon the rate received by the emloyee during 
his regular tour of duty of 40 hours—the employee’s base pay—regardless of 
whether the regular tour of duty be served during the day or during the night.” 

In the decision of 17 June 1944, the Comptroller General distinguishes prior 
decisions applicable to the Postal Service (7 Comp. Gen. 778; 22 id. 791) by 
pointing out that these decisions involved interpretation of a statute fixing a 
night differential denominated as “extra” compensation based upon the em- 
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ployee’s “hourly pay per hour” and concluded that in view of the earlier statute 
applicable to the Postal Service the night differential was regarded “not as the 
base pay of the employee required to do night work, but as ‘extra’ compensa- 
tion.” But in the case of the Government Printing Office employee, the Comp- 
troller General held— 

“* * * it is believed the night rate—that is, the rate of compensation 
received by you during your regular tour of duty at night—is your base pay 
and that the overtime compensation provided for under the 1934 statute at the 
rate of not less than time and one half should be computed on the basis thereof 
during the period of your claim. That view is strengthened when considered 
in the light of the fact that retirement deductions as made by the Government 
Printing Office, where night tour of duty is involved, for many years have been 
based upon the night rate rather than the day rate, the retirement act pro- 
viding that the term ‘basic’ salary, pay, or compensation is exclusive of ‘all 
bonuses, allowances, overtime pay, or salary, pay, or compensation given in 
addition to the base pay of the position as fixed by law or regulation.’ ” 

The schedule of Wages governing the pay of civil employees in the field service 
of the Navy Department, revised to November 30, 1943, provides, in paragraph 
22, as amended, with respect to night work, that all per diem employees, except 
as otherwise specified, “whose whole time of work or any part thereof is between 
the hours of 6:00 p. m. and 7:00 a. m., shall be paid $0.06 per hour in addition 
to their schedule rate of pay for work performed between the hours mentioned, 
except that no employee shall receive additional pay for night work for which he 
is paid Sunday, holiday or overtime rates of pay.” It should here be noted that 
the additional pay thus authorized for night work is not payable to employees 
entitled to overtime rates of pay, and the period for which the additional pay is 
authorized is not the “regular tour of duty” of the employee fixed administratively 
to include definite days of the week and definite beginning and ending time on 
each day. The Comptroller General in a decision, dated May 19, 1934, to the 
Secretary of the Navy (13 Comp. Gen. 370), on the question—“Is an employee who 
is paid overtime for work performed in excess of 40 hours, or additional pay for 
Sunday or holiday work, entitled to night work pay on the day for which he is 
paid overtime, Sunday or holiday rate under the provisions of paragraph 7, page 
60, of the Schedule of Wages * * *,” ruled as follows: 

“It is presumed that each employee has a regular tour of duty fixed admin- 
istratively to include definite days of the week, and, also, definite beginning and 
ending time on each day. The night work rate is payable under the quoted’ 
regulation only for work performed between the hours of 6 p. m. and 7 a. m., 
during the regular tour of duty of the employees, and there is nothing in the 
40-hour week statutory provision to authorize payment of a night differential 
in addition to overtime, Sunday, or holiday pay, to an employee all of whose 
regular tour of duty is served between 7 a. m. and 6 p. m., who may be required 
to work overtime between the hours of 6 p. m. and 7 a. m. The question is 
answered in the negative.” 

With regard to overtime work, paragraph 2 (b), as amended, of the current 
Schedule of Wages for civilian employees in the field service of the Navy 
Department provides: 

“(b) For labor in excess of 40 hours per week, performed under proper author- 
ity, the schedule rate of pay plus 50 percent additional shall be allowed, except 
that an employee shall not receive the additional pay for night work authorized 
by paragraph 22, for the same hours he is allowed Sunday, holiday or overtime 
rates of pay.” 

Under this provision in the Schedule of Wages, the overtime rate of pay is 
clearly intended to be based on the “schedule rate of pay plus 50 per cent addi- 
tional.” Since there is but one rate of pay, namely the day rate, prescribed in 
the regular Schedule of Wages for civilian employees in the field service of the 
Navy Department, it appears that the overtime rate of time and one half for work 
in addition to the 40 hours per week must necessarily be based upon the day 
rate, which is the only rate of pay prescribed in the Schedule of Wages on which 
overtime compensation may properly be computed. 

In the Comptroller General’s decision of 17 June 1944, it is pointed out that 
the conclusion therein reached is strengthened by the fact that retirement de- 
ductions as made by the Government Printing Office, where night tour of duty 
is involved, “for many years have been based upon the night rate rather than the 
day date, the retirement act providing that the term ‘basic’ salary, pay, or com- 
pensation is exclusive of ‘all bonuses, allowances, overtime pay, or salary, pay, 
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or compensation given in addition to the base pay of the position as fixed by law 
or regulation.’”’ In this connection, retirement deductions from the pay of civilian 
employees in the field service of the Department are now, and always have been, 
based upon the day rate set forth in the Schedule of Wages for such field em- 
ployees. In accordance with the decision of the Comptroller General, dated 
October 1, 1924 (4 Comp. Gen. 343), the regulations of the Department provide 
that “retirement fund deductions will be based on the basic pay of each em- 
ployee” and that “basic pay does not include overtime pay, additional pay for 
night work and earnings of piece workers during overtime.” Hence, the 
reasoning cited by the Comptroller General in support of his decision in the case 
of the Government Printing Office employee is clearly inapplicable to field em- 
ployees of the Navy Department. Moreover, two separate rates of pay are pre- 
scribed for employees of the Government Printing Office, namely, a regular day 
rate and a regular night rate, whereas, only one rate of pay, namely, the day 
rate, is authorized for field employees of the Navy Department under the 
Schedule of Wages. 

Field employees are paid at the day rate set forth in the Schedule of Wages 
during periods of annual leave and sick leave, as night work pay is not part 
of the employee’s basic compensation. 

In consideration of the foregoing, it is requested that the Department be ad- 
vised whether its understanding that the ruling of the Comptroller General of 
June 17, 1944 is inapplicable to civilian employees in the field service of the Navy 
Department is correct. 


The rules stated in the decision of July 20, 1944, B-43115, 24 Comp. 
Gen. 39, to the Secretary of War, which amplified the rule stated in 
the decision of June 17, 1944, B-41933, 23 Comp. Gen. 962, to Stuart 
Kelly—both decisions being referred to and discussed in your letter— 
were as follows (quoting from the syllabus of the decision of July 20) : 


The basic rate of compensation on which the overtime compensation pre- 
scribed by the forty-hour week statute of March 28, 1934, is required to ‘be 
computed is the rate received during an employee’s regular hours of labor of 
not more than forty hours per week, regardless of the time during the twenty- 
four hours of the day or the seven days of the week such regular hours of 
labor may be performed. 

The forty-hour week statute of March 28, 1934, vests no discretion to exclude 
a night differential or bonus fixed by a wage board or other wage-fixing authority 
for a regular tour of duty at night from the basic rate of compensation upon 
which the overtime compensation under the statute is to be computed for work 
in excess of the regular forty-hour weekly tour of duty. B-41933, June 17, 
1944, 23 Comp. Gen. 962, amplified. 

The rule stated in decision of June 17, 1944, 23 Comp. Gen. 962, with respect 
to the inclusion of a night differential in computing the overtime compensation 
of forty-hour week employees, constitutes an original construction of the act 
of March 28, 1934, and, accordingly, is to be regarded as effective on and after 
the date of the statute, and as affecting all accounts not so adjusted since that 
date. 

Administrative action by the War Department is required to recompute pay 
rolls and to make retroactive payments to all employees still in the service 
who are affected by the rule stated in decision of June 17, 1944, 23 Comp. Gen. 
962, with respect to the inclusion of a night differential in computing the over- 
time compensation of forty-hour week employees under the act of March 28, 
1934; however, as to employees not now in the service, no action should be 
taken unless and until a claim over the signature of the former employee 
shall have been filed (see B-42776, July 4, 1944, 24 Comp. Gen. 9). 

An employee coming within the purview of the forty-hour week statute of 
March 28, 1934, who is granted an authorized leave of absence with pay from a 
regular tour of duty at night is entitled to receive during the absence the regu- 
lar rate of compensation (including a night differential) for night duty re- 
ceived by him when he goes on leave, whether for a short or long period; but 
an employee rotating on day and night shifts who is granted leave while not 
on the night shift and not receiving the night differential is not entitled to the 
night differential while on leave. 
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Your letter and the applicable regulations of the Navy Depart- 
ment contained in the Schedule of Wages governing the pay of 
civilian employees in the field service of the Navy Department show 
that the compensation of the employees here involved is required to 
be computed and paid in accordance with the provisions of the act of 
March 28, 1934, 48 Stat. 522; that a regular tour of duty is fixed 
for such employees both during the daytime and during the night- 
time; and that a night differential is fixed for employees “whose 
whole time of work or any part thereof is betwen the hours of 6:00 
p. m. and 7:00 a. .”—such night differential clearly referring to 
all or any portion of a regular tour of duty worked between those 
hours. 

The rule stated in the decision of May 19, 1934, 13 Comp. Gen. 370, 
to which you refer, relative to question No. 10 therein considered, has 
no application here. In that decision regarding said question No. 10, 
there was considered the case of employees of the Navy Department 
whose regular tour of duty was not at night but during the day, and 
it was correctly held that the employee could not receive both overtime 
compensation and the night differential for overtime worked at night, 
whereas here there is involved employees whose regular tour of duty 
is at night during which they receive a night differential properly 
considered as a part of basic compensation, the employees working 
overtime—beyond such regular tour of duty—either during the nigitt- 
time or daytime, the overtime rate of not less than time and one-half 
to be computed on the total basic compensation for night work 
including the night differential. The result is not a pyramiding 
of night differential and overtime compensation as your letter seems 
to suggest. Such, however, would have been the result in the class 
of employees considered in the decision of May 19, 1934, had the rule 
stated in that decision not been adopted. 

I am unable to perceive upon what basis you regard the decision 
of October 1, 1924, 4 Comp. Gen. 343, to which you refer, as having 
any application here, or as having justified or authorized the adoption 
of a regulation that “basic pay does not include * * * additional 
pay for night work” (quoting from your letter). The decision in 
question gave no consideration whatever to the night differential. On 
the contrary, the decision held (1) that “the higher rate paid for a 
position requiring special qualifications is itself the ‘basic salary, pay, 
or compensation, of a different and higher-classed position tempo- 
rarily filled by the employee and the total amount thereof is subject 
to retirement deductions,” and (2) that “retirement deductions from 
compensation of Naval Establishment employees paid by the piece 
should be based on the total amount earned by the employees during 
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the regular working hours, excluding earnings during overtime” 
(quoting from the syllabus). 

You refer to the fact that the administrative action of the Navy 
Department has been consistent as to all employees in the exclusion 
of the night differential from basic compensation for the purpose of 
computing overtime compensation, retirement deductions, and leave 
payments, whereas in the Government Printing Office and in the War 
Department, considered in the earlier decisions, there was an incon- 
sistency in that respect, which fact, you propose, should be regarded 
in some manner as justifying a different conclusion as to the em- 
ployees of the Navy Department. However, as pointed out in the 
decision of July 20, 1944, because there has existed an inconsistency 
throughout the Federal service as to same classes of employees whose 
compensation is required to be computed and paid under the same 
statute of 1934, the general principle of law that a consistent admin- 
istrative practice should be given great weight does not require this 
office to conclude in the situation here presented that the adminis- 
trative practice of the Navy Department as to one group of employees 
coming within the scope of the 1934 statute need not be disturbed, or 
to conclude that any change in the practice should be made effective 
prospectively, only. It is not to be presumed that the Congress in- 
tended different applications of the same law to the same class of 
employees in different branches of the Federal service. 

For the above-stated reasons, and in the light of the careful review 
of the entire matter made in the decision of July 20, 1944, I find noth- 
ing in your letter to authorize or justify any conclusion other than 
that the rules stated in said decision of July 20, 1944, to the Sec- 
retary of War, are applicable, also, to the employees of the Navy 
Department here involved. Accordingly, the understanding ex- 
pressed in the concluding paragraph of your letter is not correct. 


(B-43794) 
WITNESSES—EXPERT, ETC.—FEES AND TRAVELING EXPENSES 


In view of the provision in section 202 of the Emergency Price Control Act of 
1942 that witnesses subpoenaed thereunder shall be paid the same fees and 
mileage as are paid witnesses in the district courts of the United States, 
ordinary witnesses subpoenaed by the Office of Price Administration to 
testify in State and local courts and at administrative hearings are entitled 
in proper cases to be paid the fees, mileage, and per diem in lieu of sub- 
sistence prescribed by the act of April 26, 1926, as amended, for witnesses 
appearing in United States courts. 23 Comp. Gen. 835, distinguished. 

The term “witness fees” as used in the appropriation for the Office of Price 
Administration in the Second Deficiency Appropriation Act, 1944, covers all 
forms of compensation payable to witnesses, and, therefore, expert witnesses 
may be employed by the O. P. A. and paid agreed fees from that portion of 
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the appropriation which includes the item “witness fees,” without regard to 

the special limitation in said appropriation on the amount that may be 
expended for the temporary employment of persons by contract. 

The fees, etc., to be paid expert witnesses—whose services cannot be acquired 
without their consent and without just compensation—are subject to agree- 
ment or contract, so that expert witnesses appearing in State or Federal 
courts for the Office of Price Administration may be paid any compensation 
mutually agreed upon and administratively determined to be reasonable. 

While expert witnesses—as distinguished from experts employed to assist in 
the preparation of the trial proceedings—are not necessarily officers or 
employees of the Government, such witnesses testifying in State or Federal 
courts for the Office of Price Administration may be paid per diem in lieu 
of subsistence and mileage for use of privately owned automobiles by stipula- 
tion in agreements or contracts. 


Comptroller General Warren to the Price Administrator, Office of Price Admin- 
istration, August 28, 1944: 


I have your letter of August 11, 1944, as follows: 


Your opinion is respectfully requested as to the legality of and maximum rates 
allowable for compensation, per diem in lieu of subsistence and mileage for 
use of privately owned automobiles to expert witnesses and ordinary witnesses 
in fact under the conditions outlined herein. 

1. In Decision B-41448 dated May 2, 1944, you held that persons appearing 
as witnesses for the United States in State courts may be reimbursed only on an 
actual expense basis for hotel, meals, and, in the absence of a State statute 
authorizing mileage, only actual expenses for operation of an automobile. 
Section 202 of the Emergency Price Control Act of 1942, (50 USC 922) authorizes 
the Administrator “to make such studies and investigations and to obtain such 
information as he deems necessary or proper to assist him in prescribing any 
regulation or order under this Act, or in the administration and enforcement of 
this Act and regulations, orders, and price schedules thereunder.” For the 
purpose of obtaining such information, the Administrator may by subpoena 
require any person to appear and testify at any designated place. This section 
further provides that any witness subpoenaed under the section shall be paid the 
said fees and mileage as are paid witnesses in the District courts of the United 
States. Witnesses attending in United States courts are paid an attendance fee, 
u per diem in lieu of subsistence, and mileage in accordance with the Act of 
December 24, 1942 (28 USC 600c). 

This Administration considers that the provisions of the Emergency Price 
Control Act of 1942 are sufficiently broad to permit payment of the fees and 
mileage prescribed in Public Law 845 (28 USC 600c) to ordinary witnesses in 
fact testifying for the Office of Price Administration in State and local courts 
and at Administrative Hearings but in view of the decision cited above, your 
ruling on this question would be appreciated. If your reply is in the negative 
would the limit of $3.00 on per diem prescribed therein apply also to actual 
expenses of subsistence? 

2. There occasionally arises litigation in Federal or State courts where the 
testimony of an expert is essential in support of the Government’s case. In many 
instances, there is no employee of this Administration who could qualify as an 
expert in the particular field involved, but, even when a qualified employee is 
available, it is felt that the testimony of a disinterested individual would carry 
more weight in court by rendering an unbiased opinion or report. In addition, 
most experts are in a position to demand fees which exceed the salary rates 
prescribed by the classification act. 

For example, following examination of lumber shipments where violations of 
regulations by upgrading are detected, the testimony of expert inspectors may be 
required in litigation. By contract with the lumber inspection associations by 
whom the experts are employed, it is proposed to reimburse the individuals at 
agreed compensation, subsistence and traveling expenses as authorized when 
subpoenaed to present expert testimony in Federal, State or local courts. 
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The Second Deficiency Appropriation Act, 1944, under the heading “Office of 
Price Administration” provides “not to exceed $30,000 for the temporary em- 
ployment of persons or organizations, by contract or otherwise, without regard 
to section 3709, Revised Statutes, or the Civil Service and classification laws.” 
Our contention that the remuneration of expert witnesses need not be charged 
to the above limitation appears to be supported by several decisions of your 
office ruling that when the service cannot properly be performed by Government 
employees it may be secured by contract (21 CG 400, 486). 

In decision B-4956 on July 19, 1939 (19 CG 75) your office held that the gen- 
erally accepted use of the term fees as applied to witnesses covered all commuted 
amounts payable whether for attendance or subsistence. In the district courts 
of the United States, marshals allow expert witnesses a per diem in lieu of 
subsistence, in addition to compensation, on the same basis as Government 
employees; their compensation is payable in accordance with rates approved 
by the attorney general. By inference, this office construes that experts employed 
as witnesses may be paid in the same manner as allowed in United States Courts. 

Yet in view of Decision A-43984 (12 CG 322), which indicated that expert 
witnesses are not considered officers or employees of the Government, there 
appears some doubt as to whether we have authority to contract with experts 
for payment of traveling expenses and subsistence at a commuted rate of mileage 
and per diem when testifying in any court, with due regard to the Act of February 
14, 1931 (46 Stat. 1103) and the Subsistence Act of 1926. 

We would, therefore, appreciate your replies to the following questions re- 
garding the reimbursement of expert witnesses: 

A. May expert witnesses be employed and paid from the general limitation for 
“all other expenses”? 

B. May expert witnesses be paid any compensation mutually agreed upon and 
administratively determined to be reasonable? (11 CG 504). 

C. In decision 12 CG 322, your office ruled that expert witnesses are not em- 
ployees of the United States. May we pay expert witnesses a per diem in lieu 
of subsistance and mileage for use of a privately-owned automobile by stipulation 
in the agreement or contract? 


Title 50 U. S. Code, Supplement 3, section 922 (c) and (f), act of 
Jan. 30, 1942, 56 Stat. 30, provide: 


(c) For the purpose of obtaining any information under subsection (a), the 
Administrator may by subpoena require any other person to appear and testify 
or to appear and produce documents, or both, at any designated place. 

= a * x * * . 


(f) Witnesses subpoenaed under this section shall be paid the same fees and 
mileage as are paid witnesses in the district courts of the United States. 


Section 1 of the act of December 24, 1942, 56 Stat. 1088 (28 U.S. C. 
600 (c)), provides: 


That section 3 of the Act entitled “An Act fixing the fees of jurors and witnesses 
in the United States courts, including the District Court of Hawaii, the District 
Court of Porto Rico, and the Supreme Court of the District of Columbia,” ap- 
proved April 26, 1926 (44 Stat. 324), as amended (U. S. C., title 28, sec. 600c), is 
hereby amended to read as follows: 

“Sec. 3. Witnesses attending in such courts, or before such commissioners, 
shall receive for each day’s attendance and for the time necessarily occupied 
in going to and returning from the same, $2, and 5 cents per mile for going from 
his or her place of residence to the place of trial or hearing and 5 cents per mile 
for returning: Provided, That witnesses (other than witnesses who are salaried 
employees of the Government and detained witnesses) in the United States 
courts, including the District Court of Hawaii, the District Court of Puerto Rico, 
and the District Court of the United States for the District of Columbia, who 
attend court or attend before United States commissioners, at points so far 
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removed from their respective residences as to prohibit return thereto from 
day to day, shall be entitled, in addition to the compensation provided by existing 
law, as modified by this Act, to a per diem of $3 for expenses of subsistence for 
each day of actual attendance and for each day necessarily occupied in traveling 
to attend court and return home. In cases in which the United States is a 
party, witnesses on behalf of the United States shall be entitled to the payments 
provided by this section upon the certificate of the United States attorney, or 
assistant United States attorney, or United States commissioner.” 

The appropriation for the Office of Price Administration for the 
current fiscal year found in the Second Deficiency Appropriation 
Act, 1944, Public Law 375, approved June 28, 1944, provides, in per- 
tinent part, as follows: 

* * * For all necessary expenses of the Office of Price Administration in 
carrying out the provisions of the Emergency Price Control Act of 1942, as 
amended by the Act of October 2, 1942 (50 U. S. C. App. 901), * * * not 
to exceed $30,000 for the temporary employment of persons or organizations, by 
contract or otherwise, without regard to section 3709, Revised Statutes, or the 
civil-service and classification laws; contract ro reporting services 
without regard to said section 3709; witness fees * * 


The decision of May 2, 1944, B-41448, 23 Comp. Gen. 835, referred 
to by you, was rendered with respect to witnesses appearing in pro- 
ceedings involving the United States Reclamation Service and appli- 
cable statutes; and the expenses of the witnesses therein referred to 
are distinguishable from the expenses of witnesses subpoenaed by 
your Administration under authority of the above-quoted statutes. 
Accordingly, ordinary witnesses subpoenaed by your Administration 
will be entitled in proper cases to the fees, mileage, and per diem pre- 
scribed by the act of December 24, 1942, supra. 

Expert witnesses (as distinguished from experts employed to assist 
in the preparation of the trial proceedings, 6 Comp. Gen. 712) are not 
necessarily officers or employees but are paid fees to appear and testify 
as private individuals. 12 Comp. Gen. 322. The services of expert 
witnesses cannot be acquired without their consent and without just 
compensation. Jn re Major William Smith, 24 C. Cls. 209; 6 Comp. 
Gen. 712; 7 id. 232. Accordingly, the fees, etc., to be paid expert 
witnesses are subject to agreement or contract. 

Referring to question A, as the term “witness fees,” used in your 
appropriation, has been held to cover all forms of compensation 
payable to witnesses (see 19 Comp. Gen. 75), expert witnesses may be 
employed and paid agreed fees from that portion of your appropria- 
tion set up under the fiscal limitation for “all other expenses,” without 
regard to the limitation of $30,000 upon temporary employment. of 
persons by contract. B-34946, June 9, 1943. 
Questions B and C are answered in the affirmative. 
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(B-43844) 


APPROPRIATIONS—FISCAL YEAR CHARGEABLE—PERIODICAL 
SUBSCRIPTIONS PAYABLE IN INSTALLMENTS 


The authority in the act of June 12, 1930, as amended, to make advance payments 
of subscription charges for publications includes, also, the authority to 
charge the whole cost thereof to the appropriation for the fiscal year current 
when the subscription contract becomes effective, irrespective of the fact 
that the subscription may extend beyond the end of that fiscal year or for 
more than one fiscal year; and this is so, where deliveries begin in such cur- 
rent fiscal year, even though the payments are to be made in installments 
some of which will be made in a succeeding fiscal year. 


Acting Comptroller General Yates to the Director, Division of Central Admin- 
istrative Services, Office for Emergency Management, August 29, 1944: 


I have your letter of August 11, 1944 (FI-13), as follows: 


On May 3, 1944 the Division of Central Administrative Services on behalf 
of the Office of Civilian Defense contracted under Contract OEMa-3013 with the 
Civilian Front Publishing Company for the furnishing of subscriptions to a 
periodical entitled “The Civilian Front.” The original contract provided that 
the contractor was to furnish 15,000 yearly subscriptions beginning on April 
22, 1944 and consisting of 52 weekly issues each. In error, there was inserted a 
clause which provided that the contract would continue until June 30, 1944 with 
the right reserved in the Government to renew the agreement not to extend 
beyond April 22, 1945. 

The original contract failed in several respects to express the true intent 
and understanding of both parties. It was the intention of both parties that the 
subscription would continue from April 22, 1944 through April 22, 1945. It was 
not contemplated that the contract would terminate June 30, 1944 nor that the 
Government should be required to affirmatively exercise any option to renew to 
continue the subscription beyond June 30, 1944. 

These provisions were erroneously inserted by the clerk preparing the contract 
under the mistaken belief that since some of the issues would be delivered sub- 
sequent to the termination of the 1944 fiscal year, payment for these issues would 
necessarily be an obligation beyond the end of the fiscal year current in which 
the contract was executed and would thus contravene Section 3679 of the Revised 
Statutes. It was also contemplated that the Government would be afforded 
a 30 day cancellation privilege. And, finally, it was the mutual understanding 
that payments would be made in twelve equal installments. A copy of the re- 
quisition for the execution of the contract is attached. 

The attached amendment to Contract OEMa-3013 comprehends a reformation 
of the original contract to express the true intent of the parties. All of the 
revisions contained in this amendment are in the best interests of the 
Government. 

However, under this reformation there is for consideration the question whether 
the payments made subsequent to June 80, 1944 may properly be charged to funds 
appropriated for the Office of Civilian Defense for the fiscal year 1944. 

When the original contract was executed the entire amount to be expended 
thereunder was obligated against appropriation 1143100.001 Salaries and Ex- 
penses, Office of Civilian Defense, 1944. The Office of Civilian Defense was faced 
with the choice of either paying the entire sum in advance or making payment on 
an installment basis. Because it was anticipated at the time that the contract 
was executed that the Office of Civilian Defense would during the next fiscal year 
be in a state of liquidation and the necessity might arise to cancel the contract 
prior to its expiration, it was determined to adopt the latter plan. The adoption 
of this plan was also motivated by the fact that in the event the contract was 
cancelled prior to its expiration the Government would find it necessary to effect 
a refund from the contractor for the issues not furnished as a result of the can- 








164 DECISIONS OF THE COMPTROLLER GENERAL 


cellation. In addition, the contractor did not furnish a performance bond and 
therefore to protect the Government’s interests it was deemed unadvisable to 
pay in advance $23,400.00. 

The authority to pay in advance for subscription to newspapers, magazines and 

periodicals is contained in the act of June 12, 1930, 46 Stat. 580 and it has been 
consistently held by the accounting officers of the United States that the cost 
of publications may be charged to the appropriations current when the subscrip- 
tion was ordered, notwithstanding that it may cover deliveries extending into 
subsequent years. 23 Comp’ Gen. 326: 2 Comp. Dec. 474; 11 id. 227; 22 id. 584; 
2 Comp. Gen. 451; B-23155, January 24, 1942. 
_ While the decisions cited involved cases where the entire payments were made 
in advance, nevertheless, they established and reiterated the rule that such con- 
tracts are proper obligations against the appropriations current at the time the 
orders for the subscriptions are plated. 

It is the opinion of this office that this rule would obtain where the Government 
did in fact obligate the entire amount of the contract against the appropriation 
of the Office of Civilian Defense for the fiscal year 1944, could legally have paid 
this entire amount in advance from‘ that appropriation, but, for the sole purpose 
of protecting the Government's interest obtained approval from the contractor 
to effect reimbursement on a partial payment plan and at the same time afford 
the Government the benefit of the yearly rate. 

Accordingly, I would appreciate your advising me whether payments made sub- 
sequent to June 30, 1944 under contract OFMa-3013 as amended may be charged 
to funds appropriated for the Office of Civilian Defense for the fiscal year 1944. 


Section 3679, Revised Statutes, as amended by the act of February 
27, 1906, 34 Stat. 49, provides: 


No Executive Department or other Government establishment of the United 
States shall expend, in any one fiscal year, any sum in excess of appropriations 
made by Congress for that fiscal year, or involve the Government in any contract 
or other obligation for the future payment of money in excess of such appropria- 
tions unless such contract or obligation is authorized by law. * * * 


Section 3732, Revised Statutes, also provides: 


No contract or purchase on behalf of the United States shall be made, unless 
the same is authorized by law or is under an appropriation adequate to its ful- 
fillment, except in the War and Navy Departments, for clothing, subsistence, 


forage, fuel, quarters, or transportation, which, however, shall not exceed the 
necessities of the current year. 


The act of June 12, 1930, 46 Stat. 580, as amended (31 U.S. C. 530), 
provides in pertinent part: 


* * * subscription charges for newspapers, magazines, and other pe- 
riodicals for official use of any office under the Government of the United 
States * * * to be paid from appropriations available therefor, may be 
paid in advance. 


In 23 Comp. Gen. 326, it was held, quoting from the syllabus: 


The act of March 4, 1909, authorizing the Secretary of Agriculture to pay in 
advance for subscriptions to any publications, and the act of June 12, 1930, ex- 
tending a similar authorization to other departments and agencies of the Gov- 
ernment with respect to subscriptions to newspapers, magazines, and other 
periodicals, do not specifically limit advance payment for subscription to a one- 
year period, and, therefore, where it is advantageous for the purpose of economy 
or otherwise to subscribe to newspapers, magazines, or other periodicals for 
longer periods, payment therefor may be made from current appropriations 
otherwise available for such purpose. 


The above decision recognizes the fact that the statute, authorizing 
advance payments for publications, also necessarily authorizes the 
obligation of the appropriation for the fiscal year in which the sub- 
scription contract becomes effective for the whole cost of the subscrip- 
tion irrespective of the fact that it may extend beyond the end of the 
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fiscal year or for more than one fiscal year. See, also, 2 Comp. Dec. 
474; 11 dd. 227; 22 id. 584; 2 Comp. Gen. 451. The fact that the con- 
tract OEMA-3013 as reformed by supplemental agreement of August 
4, 1944, provides for payment of the consideration in installments, 
instead of a lump sum in advance, does not require any conclusion 
other than that the contract so made obligated the appropriation for 
the fiscal year 1944 (in which year the deliveries presumably began) 
for the entire cost of the subscription. 

Accordingly, the question posed in the concluding paragraph of your 
letter is answered in the affirmative. 


(B-40139) 


PAY—RETIRED—RESERVE, ETC., OFFICERS’ RIGHTS UNDER ACT OF 
APRIL 3, 1939, AS AMENDED 


Whether certified for retirement pay benefits pursuant to section 5 of the act of 
April 3, 1939, as amended, to begin prior to the effective date (June 1, 1942) 
of the Pay Readjustment Act of 1942, or thereafter, officers of the reserve 
components of the Army of the United States—who are entitled under the 
1939 act, as amended, to receive the “same * * * retirement pay” there- 
after provided for “officers * * * of corresponding grades and length 
of service of the Regular Army”—are entitled the same as retired officers 
of the Regular Army on or after June 1, 1942, to have their retirement pay 
computed on the basis of the pay rates and service authorized by the 1942 
act. 

Officers of the reserve components of the Army of the United States who receive 
retirement pay pursuant to section 5 of the act of April 3, 1939, as amended, 
which assimilates the retirement pay rights of such officers to those of of- 
ficers of the Regular Army of corresponding grades and length of service, 
are entitled on and after the effective date (June 1, 1942) of the Pay Read- 
justment Act of 1942 to have their retirement pay computed on the basis of 
the service authoried for reserve officers by section 3 of the 1942 act, as 
amended, that being the service corresponding to that authorized for Regu- 
lar Army officers by section 1 of said act, as amended. 

Temporary officers of the Army of the United States and officers of the National 
Guard of the United States are “officers * * * of the Army of the United 
States, other than the officers * * * of the Regular Army,” within the 
meaning of section 5 of the act of April 3, 1939, as amended, which confers 
upon such other officers certain retirement pay benefits, etc., by assimilation 
to Regular Army officers, and, hence, they are entitled to retirement pay 
benefits and adjustments thereunder the same as members of the Officers’ 
Reserve Corps. 


Assistant Comptroller General Yates to the Secretary of War, August 30, 1944: 


Consideration has been given your letter of February 12, 1944, as 
follows: 


Reference is made to section 3 of the act of June 16, 1942, as amended by the 
act of December 2, 1942 (56 Stat. 1037), which provides in part as follows: 

When officers of the National Guard or of the Reserve forces of any of the 
services mentioned in the title of this Act, including Reserve officers, are au- 
thorized by law to receive Federal pay, except armory drill and administrative 
pay, they shall receive pay as provided in section 1 of this Act, and in computing 
their service for pay they shall be credited with full time for all periods during 
which they have held commissions as officers of any of the services mentioned in 
the title of this Act, or in the Organized Militia prior to July 1, 1916, or in the 
National Guard, or in the National Guard Reserve or in the National Guard of 
the United States, or in the Officers’ Reserve Corps, * * *.” 
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Section 15 of the act of June 16, 1942 (56 Stat. 367), provides that the pay of 
retired personnel shall be computed “as now authorized by law on the basis 
of pay provided in this Act.” 

In view of the above, your decision is requested on the following questions: 

a. Whether officers of the reserve components of the Army certified to the 
Veterans Administration for retirement pay benefits to begin prior to June 1, 
1942, are entitled to full-time credit for longevity pay purposes for time in the 
Officers’ Reserve Corps when not on active duty and to have their retirement 
pay benefits adjusted accordingly effective June 1, 1942. 

b. Whether an officer of any of the reserve components of the Army certified 
for retirement pay benefits effective prior to June 1, 1942, while entitled to the 
pay of the first pay period is entitled to have his retirement pay benefits ad- 
justed effective June 1, 1942, on the base pay of $1,800 a year. 

c. Whether officers of the Officers’ Reserve Corps certified for retirement pay 
benefits effective prior to June 1, 1942, who, if retained on active duty, would 
have been entitled to the pay of the next higher pay period under section 14 
of the Pay Readjustment Act of 1942, are entitled to have their retirement pay 
benefits adjusted accordingly effective June 1, 1942. 

d. If the answer to c, above, is in the affirmative, are temporary officers of the 
Army of the United States and officers of the National Guard of the United States 
entitled to the same retirement pay benefit adjustment? 


Section 5 of the act of April 3, 1939, 53 Stat. 557, as amended by the 
act of July 25, 1939, 53 Stat. 1079, and the act of December 10, 1941, 
55 Stat. 796, 10 U. S. C. (Supp. IIT) 456, is as follows: 

All officers, warrant officers, and enlisted men of the Army of the United 
States, other than the officers and enlisted men of the Regular Army, if called 
or ordered into the active military service by the Federal Government for ex- 
tended military service in excess of thirty days, other than for service with the 
Civilian Conservation Corps, and who suffer disability or death in line of duty 
from disease or injury while so employed shall be deemed to have been in the 
active military service during such period and shall be in all respects entitled to 
receive the same pensions, compensation, retirement pay, and hospital benefits 
as are now or may hereafter be provided by law or regulation for officers and 
enlisted men of corresponding grades and length of service of the Regular Army, 
including for their dependents the benefits of section 903 of this title, as 
amended. * * * 

Compare section 1 of the act of September 26, 1941, 55 Stat. 733, 10 
U.S.C. (Supp. IIT) 456a. 

Under the express terms of the said act of April 3, 1939, as amended, 
officers of the Army of the United States (other than officers of the 
Regular Army), otherwise within the provisions of the act, are en- 
titled “in all respects” to receive, inter alia, the “same * * * re- 
tirement pay” as was then, or as might thereafter be, provided by 
law for “officers _* * * of corresponding grades and length of 
service of the Regular Army.” Nothing is found in the legislative 
history of the act casting doubt on the apparent intent of the language 
to authorize retirement pay for such other officers, suffering disability 
in line of duty while employed in extended active military service, on 
a complete parity with that received, or which might thereafter be re- 
ceived, by officers of the Regular Army of corresponding grades and 
length of service. 
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By section 15 of the Pay Readjustment Act of June 16, 1942, 56 Stat. 
367, referred to in your letter, retired officers of the Regular Army 
whether retired before or after the effective date of that act, June 1, 
1942, are entitled to have their retired pay from and after such date 
computed on the basis of pay provided in that act. As other officers of 
the Army of the United States entitled to retirement pay under the 
said act of April 3, 1939, as amended, are entitled by assimilation to 
receive the same retirement pay as Regular Army officers of cor- 
responding grades and length of service, they, likewise, are entitled 
to have their retirement pay computed from and after June 1, 1942, 
on the basis of the pay provided in the Pay Readjustment Act of June 
16, 1942, whether they were certified for retirement pay benefits to 
begin prior to June 1, 1942, or thereafter. Otherwise, they would not 
receive the same retirement pay as provided by law thereafter for 
officers of the Regular Army of corresponding grades and length of 
service. With respect to the computation of the retired pay after 
June 1, 1942, of a Regular Army officer retired before that date, it was 
said in decision of July 28, 1943, 23 Comp. Gen. 52, 54: 

Under the provisions of section 15 of the Pay Readjustment Act of 1942, supra, 
Major Byars is entitled to have his retired pay computed on the basis of pay 
provided in that act. The retired pay to which he is thus entitled is based on 
what his active duty pay would have been had the permanent pay provisions of 
that act been in effect when he was retired. * * 

In a decision of the same date, 23 Comp. Gen. 59, 62, respecting the 
computation of the retired pay of a Regular Navy officer who had 
retired prior to June 1, 1942 (which would apply equally to a Regular 
Army officer), it was said: 

* * * jit must be held that an officer who is transferred to the retired list 
of the Regular Navy prior to June 1, 1942, may count for pay purposes in the 
computation of his retired pay such service which he had at the time of his 
retirement as is authorized to be counted by section 1 of the Pay Readjustment 
Act of 1942, 56 Stat. 359, as amended * * * 

Such rules are likewise applicable in the computation of the retire- 
ment pay after June 1, 1942, authorized for other officers of the Army 
of the United States by the said act of April 3, 1939, as amended, to 
give them the same retirement pay as is authorized by law after that 
date for Regular Army officers of “corresponding” grades and length 
of service, except that the service which may be counted in the case 
of such other officers is the service specifically authorized to be counted 
by officers of the reserve components for pay purposes in section 3 of 
the Pay Readjustment Act, as amended retroactively to June 1, 1942, 
by the act of December 2, 1942, 56 Stat. 1037, quoted in your letter, 
that being their service for pay purposes which would be comparable 
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with the “corresponding” length of service of Regular Army officers 
for pay purposes under section 1 of the act, as amended. 

Accordingly, on such basis, the questions stated in your letter are 
answered in the affirmative, it being noted, however, with respect to 
question “6”, that the officer’s retirement pay would not be limited 
to that computed on the base pay of $1,800 authorized for the first pay 
period by the Pay Readjustment Act of 1942, if the service authorized 
to be counted by section 3 of the act, as ammended, would have entitled 
him to the active duty pay of a higher pay period after June 1, 1942, 
and, with respect to question “c”, that the officer would be entitled to 
retirement pay based on the active duty pay of the higher pay period, 
whether it be regarded that he would have been entitled to such higher 
active duty pay after June 1, 1942, by reason of section 14 of the Pay 
Readjustment Act or by reason of section 3 of the act, as amended 
retroactively to June 1, 1942, by the said act of December 2, 1942. As 
to question “d”, there would appear no doubt that temporary officers 
of the Army of the United States and officers of the National Guard 
of the United States are “officers * * * ofthe Army of the United 
States, other than the officers * * * ofthe Regular Army,” within 
the provisions of section 5 of the Act of April 3, 1939, as amended, 
supra, and, hence, are entitled to the same retirement pay benefits and 
adjustments thereunder as officers of the Officers’ Reserve Corps. See 
section 1 of the National Defense Act, 10 U. S. C. 2, and the joint 
resolution of September 22, 1941, 55 Stat. 728. 


— 


(B-43682) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—EVIDENCE 
ACCEPTABLE IN LIEU OF SPEEDOMETER READINGS 


Where, because of the present difficulty of obtaining repairs, an employee travel- 
ing on a mileage basis by privately owned automobile having a broken speed- 
ometer cannot show in his expense account the meter readings representing 
distances traveled, as required by paragraph 83 (e) of the Standardized 
Government Travel Regulations, the traveler’s statement as to the distances 
traveled, supported by a certificate of a responsible administrative officer 
having knowledge of the facts, may be accepted as the best obtainable evi- 
dence thereof, even though the distances in some instances are not sus- 
ceptible of verification from highway or mileage guides. 


Acting Comptroller General Yates to L. H. Perkins, Department of Labor, 
August 30, 1944: 


Reference is made to your undated letter, file SOL: JP: AMC, as 
follows: 


There has been submitted to us for payment a travel reimbursement voucher 
covering expenses incurred by our attorney, Glenn M. Elliott in the amount 
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of $80.35, of which $42.85 covers travel by privately owned automobile, which 
is evidenced by Standard Form 1012e “Statement of Travel by Motor Vehicle” 
and made a part of his travel voucher. 

Upon examination of the voucher it is noted that the speedometer readings 
have not been recorded by the traveler on Form 1012e stating “that the speed- 
ometer On my automobile is broken and repair parts cannot be obtained. Mileage 
claimed is road-map mileage except that in and around cities away from my 
official station, and in such cases the mileage has been carefully and con- 
servatively estimated.” 

The writer has previously certified travel vouchers where automobile mileage 
can be verified by the Rand-McNally Standard Mileage Guide when supported by 
a justifiable explanation that the speedometer cannot be repaired due to 
inability to secure repair parts caused by the war. However, in this particular 
instance where mileage cannot be verified by any concrete evidence that such 
“in and around” travel was performed, we are hesitant to certify the voucher 
in question. 

We are unable to find any recent decision regarding instances of this type 
although we are guided by Standardized Government Travel Regulations para- 
graph 83 (e) which we partly quote, ‘when travel is authorized by a privately 
owned automobile on a mileage basis, places between which the travel was per- 
formed and meter readings representing the distances traveled must be shown in 
the expense account, which will be accepted as prima facie evidence of the 
correctness of such distances, subject to verification by means of official table 
of distances, or in an absence of the required information therein by means 
of other acceptable evidence.” 

There appears to be no other method by which the traveler can secure evidence 
of mileage incurred, particularly mileage incurred “in and around” except on 
traveler's own judgment and honesty. 

Since there will undoubtedly be many more cases of this kind now that repair 
parts for speedometers are difficult to obtain, your consideration of the instant 
claim will be appreciated and your decision as to the propriety of my certifica- 
tion of the voucher is requested. 

Attached is the voucher with the supporting Form 1012e relating to the 
claim. 


The submitted voucher shows that the employee traveled in his 
privately-owned automobile from Nashville, Tennessee, his official 
station, to Johnson City, Newport, Greeneville, and Chattanooga, all 
in the State of Tennessee, leaving Nashville on July 23, 1944, at 7:00 
a.m. and returning thereto on July 29, 1944, at 12:00 p.m. Standard 
Form 1012e, Revised, shows 774 miles were traveled between the named 
cities, and 83 miles were traveled “in and around” Newport, Greene- 
ville, and Johnson City. A statement is furnished to the effect that 
the speedometer on the car was broken and repair parts, were not 
obtainable and that the mileage claimed, 857 miles at five cents per 
mile, or $42.85, is based upon road-map mileage, except the 83 miles 
traveled in the vicinity of Newport, Greeneville, and Johnson City 
which is estimated, and you indicate that because of this estimated 
mileage you hesitate to certify the voucher for payment. Also, per 
diem is claimed for 614 days at $6, or $37.50, making the total amount 
of $80.35 claimed on the voucher for the travel in question. 

No appropriation is stated on the voucher, and a copy of the travel 
order No. SOL—45-7, dated July 1, 1944, cited as authority for the 
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travel, is not with the voucher. It is assumed, however, that the 
appropriation for charging with the proposed payment is “1650108, 
Traveling Expenses, Department of Labor, 1945,” and that the travel 
order included authority for travel in privately-owned automobile on 
a mileage basis at five cents per mile. 

The authority under which the employee may be paid mileage is the 
act of February 14, 1931, 46 Stat. 1103, as amended by the act of March 
3, 1938, 47 Stat. 1516, and the act of April 25, 1940, 54 Stat. 167, which 
provides in part: 

That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 2 cents per mile for the use of a privately owned motorcycle or 5 
cents per mile for the use of a privately owned automobile for such transporta- 
tion, whenever such mode of travel has been previously authorized and payment 
on such mileage basis is more economical and advantageous to the United States. 

Under the above-quoted statute the employee’s right to mileage 
is dependent upon whether he was authorized prior to the date of 
travel to use a privately-owned automobile at a specified rate per mile 
and whether such mode of travel is more economical and advantageous 
to the United States. 

That part of paragraphs 83 (a) of the Standardized Government 
Travel Regulations, mentioned by you, requires that expense ac- 
counts in which reimbursement is claimed for use of automobiles on 
a mileage basis be supported by a statement of speedometer readings. 
Said regulation has the force and effect of law. 

Where, however, a speedometer, because of its being broken, or for 
any other reason, fails to establish the distance traveled a claim may 
be made for the actual distance traveled based upon recognized tables 
of distances, such claim to be supported by a full explanation as to 
the defective speedometer and by a certificate by a responsible admin- 
istrative officer having knowledge of the facts showing that the 
travel actually was performed by the traveler. The mileage claimed 
upon such basis is, of course, subject to verification by this office from 
standard highway or mileage guides. 

Reference to Rand-McNally Standard Highway Mileage Guide dis- 
closes that the “road-map” mileage claimed in the instant case for travel 
performed between the various cities is correct. In view of the present 
war conditions and the difficulty in securing the repair of speed- 
ometers, and as the road guides could not be determinative in all cases 
of the distance traveled “in and around” cities, the traveler’s statement 
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as to the distance traveled approved by competent administrative 
authority may be accepted as the best obtainable evidence in such 
cases. Cf, 22 Comp. Gen. 1080. 

The applicable train and bus schedules show that the cost of travel 
by common carrier would have been approximately the same as the 
cost of the travel as performed between points covered thereby, which 
reasonably establishes that the mode of travel used was more economi- 
cal and advantageous to the United States than travel by common 
carrier would have been. 

Therefore, if the voucher is supported by a certificate of a respon- 
sible administrative officer having knowledge of the facts in the case, 
showing that the employee performed the travel for which mileage 
is claimed on official business, and with the understanding that the 
afore-mentioned conditions in respect to the authority for use of a 
privately-owned automobile on a mileage basis have been met, the 
voucher, if otherwise proper, may be certified for payment in the 
amount claimed. 

The voucher and supporting Standard Form 1012e are returned 
herewith. 


(B-42361) 
PAY—RETIRED—LONGEVITY CREDITS—MARINE CORPS OFFICERS 


In view of the authorization in section 1 of the act of June 10, 1922, as continued, 
in effect, by section 1 of the act of June 16, 1942, as amended, for officers in 
the service on June 30, 1922, to include all service then counted in com- 
puting longevity pay, Marine Corps officers in the service on said date who 
were retired subsequent thereto on account of wounds received in battle 
are entitled, by reason of section 1612, Revised Statutes, assimilating Mar- 
ine Corps officers to Army officers for pay purposes, to count inactive time 
on the retired list for longevity pay purposes in the computation of retired 
pay, the same as officers of the Army under the act of March 2, 1903. 


Assistant Comptroller General Yates to Lt. Col. C. S. Schmidt, U. S. Marine 
Corps, Retired, August 31, 1944: 


There has been received by indorsement of the Paymaster General 
of the Marine Corps, a letter dated May 26, 1944 from your deputy, 
Captain E. M. Jones, requesting—presumably by your direction— 
decision as to the rate of retired pay to which Lieutenant Colonel Murl 
Corbett and Captain Clyde P. Matteson, USMC, retired, are entitled 
under circumstances hereinafter stated. 

It appears that Colonel Corbett had enlisted service in the Marine 
Corps from January 26, 1916, to July 13, 1918; enrolled service as 
second lieutenant in the Marine Corps Reserve from July 14, 1918, to 
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November 13, 1918; commissioned service, U. S. Marine Corps from 
November 14, 1918, to September 3, 1920, and from April 4, 1921, to 
October 1, 1938, on which date he retired as a captain, pursuant to 
section 1453, Revised Statutes (section 417, Title 34, U. S. Code) for 
incapacity resulting from an incident of the service (wounds received 
in battle). He was placed on the retired list with the rank of next 
higher grade under the provisions of the act of June 23, 1938, 52 Stat. 
944, 951, havmg been commended specially for performance of duty 
in actual combat. On retirement the officer had completed twenty-two 
years, one month and five days’ active duty. Active service since re- 
tirement is claimed for the period June 4, 1940, to April 6, 1944, indi- 
cating that he had completed over twenty-five years’ active service prior 
and subsequent to retirement and over twenty-seven years’ service 
including inactive time on the retired list. It is stated that the officer 
has been credited with the retired pay of a captain with over twenty- 
four years’ service. 

While the service record of Captain Matteson has not been submitted, 
the Register of Commissioned and Warrant Officers of the U. S. Navy 
and Marine Corps, 1943, indicates that the officer entered the Marine 
Corps September 11, 1917, and was retired for incapacity resulting 
from an incident of the service (wounds received in battle) on Janu- 
ary 1, 1936, at which time he had prior service for pay purposes of 
eighteen years, six months and one day, and it is assumed that he 
was on the active list June 30, 1922. 

Apparently your doubt in the matter concerns the right of officers 
of the Marine Corps who were in active service on June 30, 1922, and 
retired subsequent to May 29, 1934, on account of wounds received in 
battle, to count inactive time on the retired list for longevity pay pur- 
poses in computing their retired pay. 

Although no vouchers were submitted with your request for advance 
decision (see 22 Comp. Gen. 588), it is assumed that vouchers covering 
the retired pay of these officers are before you for payment and no 
objection will be raised in that respect in this particular instance. 

A proper consideration of the question presented would seem to 
require a brief reference to some of the prior statutes and decisions. 

In the case of United States v. Tyler, 105 U.S. 244, decided in 1881, 
it was held that under the provisions of section 1262, Revised Statutes, 
an officer of the Army could count inactive time on the retired list for 
longevity pay purposes to increase his retired pay. Section 1622, Re- 
vised Statutes, provided that Marine Corps officers shall be retired 
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in like cases in the same manner and with the same relative conditions 
as are provided for officers of the Army. Section 1612, Revised Stat- 
utes, gave officers of the Marine Corps the same pay and allowances 
provided by or in pursuance of law for officers of like grades in the In- 
fantry of the Army. The decision in the 7'yler case, supra, did not 
affect the pay of officers of the Navy on the retired list, since it was 
based solely upon the provisions of a statute applicable to the Army. 
See Zhornley v. United States, 113 U. S. 310; also Faust v. United 
States, 42 C. Cls. 94, holding that retired officers of the Navy on active 
duty were not entitled to longevity credits for time on the retired list. 
The effect of the decision in the 7'yler case was overcome by a proviso 
in the Army appropriation act of March 2, 1903, 32 Stat. 9382, that— 

* * ¥* hereafter, except in case of officers retired on account of wounds 
received in battle, no officer now on the retired list shall be allowed or paid any 
further increase of longevity pay, and officers hereafter retired, except as herein 


provided, shall not be allowed or paid any further increase of longevity pay 
ubove that which had accrued at date of their retirement. 


Section 17 of the act of June 10, 1922, 42 Stat. 632, provided in part 
as follows 


That on and after July 1, 1922, retired officers and warrant officers shall have 
their retired pay, or equivalent pay, computed as now authorized by law on the 
basis of pay provided in this Act * * *. 


Section 1 of the Act of June 10, 1922, 42 Stat. 625, 626, provided, in 
pertinent part, as follows: 


Every officer paid under the provisions of this section shall receive an in- 


crease of 5 per centum of the base pay of his period for each three years of 
service up to thirty years * * 


The eleventh paragraph of section 1 of said act provided as follows: 


For officers appointed on and after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under a Federal ap- 
pointment and commissioned service in the National Guard when called out by 
order of the President. For officers in the service on June 30, 1922, there shall be 
included in the computation all service which is now counted in computing 
longevity pay * * *. [Italics supplied.] 


In a decision of May 19, 1928, 7 Comp. Gen. 735, 738, it was stated 
that— 


The view that the act of 1903 is repealed is apparently based on the first 
sentence of the eleventh paragraph of section 1 of this act. The service to be 
counted by officers appointed on and after July 1, 1922, is specifically limited to 
active commissioned service—an officer’s retirement relieves him from active 
commissioned service. The cited provision relates only to officers appointed 
on and after July 1, 1922. The second sentence of the eleventh paragraph sets 
up a different rule as to officers then in the service—all service then counted in 
computing longevity pay is required to be included; and officers on the retired 
list June 30, 1922, were “in the service.” The laws as to service which may be 
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counted for pay inconsistent with, and therefore repealed by, the first sentence 
of the eleventh paragraph, are nevertheless still effective as to officers in the 
service June 30,1922. * * * [Italics supplied.] 

Also, see Leonard y. United States, 279 U. S. 40, 43; 23 Comp. Gen. 
284. 

Thus, decisions of both the accounting officers and the courts sup- 
port the view that the 1922 statute did not affect the right of officers 
in the service on June 30, 1922, who thereafter were retired on ac- 
count of wounds received in battle, to count time on the retired list for 
longevity pay purposes in computing their retired pay. 

Section 1 of the act of May 29, 1934, 48 Stat. 811, as amended 
by section 15 (b) of the act of June 23, 1938, 52 Stat. 952, relating 
to the retirement, etc., of Marine Corps officers, provides: 

That hereafter commissioned officers of the Marine Corps shall be authorized 
in number in the same proportion to authorized enlisted strength and shall be 
distributed in grades, promoted, retired, and discharged in like manner and 
with the same relative conditions in all respects as provided for commissioned 
officers of the line of the Navy, by existing law, or by laws hereafter enacted, 
except as may be necessary to adapt the said provisions to the Marine Corps, 
or as herein otherwise provided * * *. 

The only change made by the 1938 act was the provision that Marine 
Corps officers “shall be authorized in number in the same proportion 
to authorized enlisted strength.” 

The said act of May 29, 1934, in effect, repealed the provisions of 
section 1622, Revised Statutes, extending the Army retirement laws 
to the Marine Corps. The act of March 2, 1903, supra, is not a law 
with respect to the manner of distribution, promotion, retirement, or 
discharge of officers of the Marine Corps, rather it is a law authorizing 
the continuance of certain pay benefits for officers retired because of 
incapacity as a result of wounds received in battle. Hence, the 1934 
act reasonably may not be regarded as affecting the retired pay of 
officers of the Marine Corps coming within the scope of the 1903 
statute. 

Although the assimilation of officers of the Marine Corps with of- 
ficers of the Army for retired pay purposes by section 1612, Revised 
Statutes, was broken by section 1 of the Joint Service Pay Act of 
1922, 42 Stat. 625, which specifically provided the pay and allowances 
for officers of the Marine Corps, paragraph 11 thereof expressly 
authorized officers in the service on June 30, 1922, to include in the 
computation of pay all service which was then counted in computing 
longevity pay. 7 Comp. Gen. 735, supra. Such provision, in effect, 
has been continued by paragraph 11 of section 1 of the Pay Readjust- 
ment Act of 1942, 56 Stat. 360, as amended by section 1 of the act of 
December 2, 1942, 56 Stat. 1037. Accordingly, officers of the Marine 
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Corps, in the service on June 30, 1922, retired subsequent to that date 
on account of wounds received in battle are entitled, by reason of 
section 1612, Revised Statutes, to count time on the retired list for 
longevity pay purposes in the computation of their retired pay, and 
neither the act of June 10, 1922, the act of May 29, 1934, as amended, 
nor any other statute which has come to my attention excludes Marine 
Corps officers who were in the service on June 30, 1922, and retired 
on or after July 1, 1922, from the benefits of the act of March 2, 
1908, if otherwise within the purview of that statute. I have to 
advise that the retired pay of the Marine Corps officers here involved 
properly may be computed on the basis of otherwise proper longevity 
increases for time on the retired list. 


(B-43867) 


PAY—SERVICE CREDITS—NAVAL RESERVISTS—PROHIBITION AGAINST 
CONCURRENT MEMBERSHIP IN MILITARY ORGANIZATIONS AS AF- 
FECTING COUNTING OF NATIONAL GUARD SERVICE 


Where a Naval Reserve officer had enlisted in the National Guard in violation 
of the statutory prohibition against members of the Naval Reserve becoming 
members of other military organizations, the act of remaining in the 
National Guard, performing the duties required and receiving pay therefor, 
subsequent to removal of the disqualification by termination of his Naval 
Reserve service, was tantamount to ratification of his National Guard 
enlistment so as to entitle him to count for pay purposes under section 3 
of the Pay Readjustment Act of 1942, as amended, service in the National 


Guard after termination of his Naval Reserve service. 23 Comp. Gen. 
178, amplified. 


Assistant Comptroller General Yates to the Secretary of the Navy, September 
1, 1944: 

There has been considered your letter of August 10, 1944 (file 
JAG: IL: WJG: z/P20-2(4) ), requesting decision whether Lieutenant 
Edwin Orum Robinson, A-V(S), USNR, is entitled to count for pay 
purposes enlisted service in the Texas National Guard during the 
period August 25 to December 8, 1926, under the circumstances herein- 
after stated. 

It appears that during the period August 25, 1922, to August 24, 
1926, the subject officer held a commission in the Naval Reserve Force, 
and that on April 16, 1926, while still holding such commission and 
in violation of the provisions of the act of August 29, 1916, he enlisted 
in the Texas National Guard and was discharged December 8, 1926. 

The act of August 29, 1916, 39 Stat. 556, established, inter alia, the 
Naval Reserve Force, and provided (at page 588) that— 


No existing law shall be construed to prevent any member of the Naval Reserve 
Force from accepting employment in any branch of the public service, except as 








176 DECISIONS OF THE COMPTROLLER GENERAL 


an Officer or enlisted man in any branch of the military service of the United \ 
States or any State thereof, nor from receiving the pay and allowances incident t 
to such employment in addition to his retainer pay. [Italics supplied.] 


Similar provision was made in section 4 of the Naval Reserve Act of 
1925, 43 Stat. 1081, and, also, in section 4 of the Naval Reserve Act of 
1938, 52 Stat. 1176, such later provision reading as follows: 


* * * Provided further, That no officer or man of the Naval Reserve shall 


be a member of any other naval or military organization except the Naval Militia. 


In decision of September 6, 1943, 23 Comp. Gen. 173, the first ques- 
tion considered therein concerned the effect of the subject officer’s en- 
listment on April 16, 1926, in the Texas National Guard while holding « 
commission in the Naval Reserve Forcey and it was stated therein as 
follows: 


The generally accepted rule of law is that where the holding of two public 
offices is forbidden by a constitutional or statutory provision the acceptance of a 
second office is regarded as a resignation or relinquishment of the first office. 
However, the rule is otherwise where, as here, there is an express statutory pro- 
vision prohibiting the incumbent of one office from accepting appointment to an- 
other. In such cases, the incumbent, in the absence of some affirmative action 
effectively and legally terminating the first office, may not legally be appointed 
to another office and any such attempted appointment or acceptance thereof is 
without legal effect. See 20 Comp. Gen. 288 and authorities cited therein. Cf. 
21 Comp. Gen. 819. Accordingly, under the circumstances stated in your question, 
supra, the officer legally. could not have enlisted in the National Guard while 
serving as a naval reservist, and, therefore, he did not become thereby a de jure 
member of such organization. However, as he continued in his status as an officer 
in the Naval Reserve Force and Naval Reserve, he would be entitled under the 
provisions of section 3 of the Pay Readjustment Act of 1942, 56 Stat. 360, as 
amended by the act of December 2, 1942, 56 Stat. 1037, to credit for pay purposes 
for commissioned service in the said Naval Reserve Force and the Naval Reserve 
for the period August 25, 1922, to August 24, 1926. Since he legally could not 
have enlisted in the National Guard on April 16, 1926, he would not be entitled 
to credit for pay purposes for any of his service under his attempted enlistment 
of that date, unless it be established that he ratified or affirmed such enlistment 
contract after removal of his disqualification by the termination of his Naval 
Reserve service on August 24, 1926. 


You now inquire whether attendance at National Guard drills after | 
removal of the disqualification by termination of his Naval Reserve 
service on August 24, 1926, may be regarded as a ratification or af- 
firmation of his contract of enlistment so as to authorize the counting 
for pay purposes of his enlisted service in the Texas National Guard 
after August 24, 1926. 

While a person who enlists in the military service while under a 
disqualification does not, by remaining in the service after removal of 
the disqualification, ratify his purported contract of enlistment in the 
strict sense of the word, it has been held that the acts of remaining in 
the service and receiving pay and allowances therefor are the equiv- 
alent of an enlistment after removal of the disqualification. Ea parte 
Hubbard, 182 F. 76, and Hoskins v. Pell, 239 F. 279. 

In the instant case, the record indicates that Robinson attended three 
National Guard drills during each of the months August and Septem- 
ber, 1926, and two driJls during October, 1926. Hence, under the 
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circumstances, the act of remaining in the Texas National Guard, 
performing the duties required and receiving pay therefor, subsequent 
to the removal of the disqualification, may be regarded as tantamount 
to the ratification of his enlistment in the National Guard after Au- 
gust 24, 1926. C7. 23 Comp. Gen. 755. 

Accordingly, the officer is entitled under the provisions of section 3 
of the Pay Readjustment Act of 1942, 56 Stat. 360, as amended, 56 
Stat. 1037, to count for pay purposes service in the Texas National 
Guard from August 25, 1926, to the date of his discharge, December 
8, 1926. 





(B-41115) 


LUMP SUM PAYMENT UNDER NAVAL AVIATION CADET ACT OF 1942 


The release of a Marine Corps Reserve officer from active duty as a naval aviator 
commissioned pursuant to the Naval Aviation Reserve Act of 1939, although 
he was immediately assigned to active duty as a ground officer, constituted 
a “release from active duty” as contemplated by section 12 of the Naval 
Aviation Cadet Act of 1942, as amended, entitling him to payment of the 
lump sum authorized by the act to be paid, upon release from active duty, 
for each year of continuous active commissioned service of officers com- 
missioned thereunder or under the 1939 act. 


Assistant Comptroller General Yates to Major D. J. Dee, U. S. Marine Corps, 
September 4, 1944: 


Reference is made to your letter of March 24, 1944, as follows: 


There is transmitted herewith an officer’s supplementary pay voucher, in the 
case of Captain Oscar J. Camp, Jr., USMCR (AV), showing claim for $500.00 lump 
sum payment as authorized by Sec. 12 of the Act of 4 August, 1942, Stat. 738, 
together with certified copies of Captain Camp’s request for ground duty, state- 
ments of his commanding officer and medical officer, relief from active duty 
orders, and reassignment to active duty orders. 

The records of Headquarters Marine Corps show that Oscar J. Camp, Jr., was 
appointed an aviation cadet in the U. S. Naval Reserve on 11 July, 1941; re- 
ported for active duty that date; accepted appointment as second lieutenant in 
The U. S. Marine Corps Reserve on 9 February, 1942, in accordance with the 
Naval Aviation Reserve Act of 1939, 53 Stat. 819; was detailed to duty involving 
flying as pilot effective that date; that pursuant to his request dated 17 Decem- 
ber, 1943, that he be detailed to duty as a ground officer in connection with 
aviation, his detail to duty involving flying was revoked, effective 10 January, 
1944, and he was reclassified and transferred from Class III (a) (NAVC) to 
Class III (a) (AV), effective 11 January, 1944; that he was released from active 
duty on 21 January, 1944; at the Marine Corps Air Station, Cherry Point, North 
Carolina, and was reassigned to active duty thereat as an officer (AV) on 22 
January, 1944. 

It is requested that a decision be furnished this office whether or not the claim 
may be paid, substantiated by the facts presented. 


Section 12 of the Naval Aviation Cadet Act of 1942, 56 Stat. 738. 
provides : 


When officers commissioned pursuant to this Act or to the Naval Aviation 
Reserve Act of 1939 (53 Stat. 819) are released from active duty that has been 
continuous for one or more years, they, or in the event of the death of such 
officers after continuous active duty for one or more years, the beneficiaries 
specially designated in the manner prescribed by the Secretary of the Navy, 
shall be paid a lump sum of $500 for each complete year of continuous commis- 
sioned active service, and in the event of their death not the result of their own 
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misconduct, or if released from active duty otherwise than upon their own re- 
quest or as a result of disciplinary action, this lump sum payment shall be 
prorated for fractional parts of each year of such service: Provided, That the 
lump sum payments authorized herein shall accrue for not more than seven 
years and shall be in addition to any pay, allowance, compensation, or benefits 
which they may otherwise be entitled to receive: Provided further, That the pro- 
visions of this section, except those of the first proviso hereof, may be suspended 
during war or national emergency when the President shall so direct, as to all 
officers who were formerly enlisted in the grade of aviation cadet or transferred 
to that enlisted grade more than thirty days after the date of approval of 
this Act. 

This section was amended by the act of October 25, 1943, Public Law 
No. 169, 57 Stat. 574, as follows: 

That section 12 of the Aviation Cadet Act of 1942 (56 Stat. 738, 34 U. S. C. 
850k) is hereby amended by inserting after the comma following the word “Navy”, 
in line 6, the following: “or, if no beneficiary has been specially designated, the 
widow of such officer, and if there be no widow, his child or children, and if there 
be neither widow nor child, the representative of the officer’s estate,”. 

The lump sum payments provided by said section 12 of the 1942 
act, supra, are for officers commissioned pursuant to that act or to the 
Naval Aviation Reserve Act of 1939, 53 Stat. 819, and section 7 
of the 1942 act, 56 Stat. 738, provides that aviation cadets who fulfill 
the requirements of law for designation or appointment as naval 
aviators may be commissioned as officers in either the Naval Reserve 
or the Marine Corps Reserve. It further provides that only those 
aviation cadets so commissioned and so designated or appointed shall 
be deemed to have been commissioned pursuant to such act. 

Copies of the orders transmitted with the voucher indicate that 
Captain Camp was released from active duty as a captain, USMCR 
(NAVC), on January 21, 1944, and was ordered to active duty as a 
captain, USMCR (AV) on the next day, January 22, 1944. The 
question thus presented is whether his release from active duty as a 
naval aviator, followed immediately by an assignment to active duty 
as a ground officer without any break in active service, was a release 
from active duty within the purview of section 12 of the Naval Avia- 
tion Cadet Act of 1942, as amended, supra. 

The lump sum payments in question are not mere gratuities or 
bonuses but are in the nature of additional compensation for serv- 
ices under stipulated conditions and the only service for which they 
accrue is active commissioned service which has been continuous as 
naval aviators. A somewhat analogous case was considered in 23 
Comp. Gen. 376, swpra, in which it was held that a transfer to the 
retired list, notwithstanding that the officer continued on active duty, 
was a release from active duty as contemplated by the statutory pro- 
visions here considered. In arriving at such conclusion, it was stated 
(page 382) : 

* * * It is at least doubtful that in authorizing the lump-sum payments 


of $500 to reserve naval aviators for each year of continuous commissioned 
active service the Congress intended such payments to accrue for periods after 
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such officers had been transferred to the retired list on account of physical 
incapacity to perform generally the duties of naval aviators on the active list, 
although placed on active duty in the status of retired officers for assignment to 
such limited duties as they might be capable of performing. Under such cir- 
cumstances, the transfer of such officers to the retired list properly is to be 
regarded as a release from the active duty contemplated by the statute, so as 
to authorize payment at that time of the lump-sum amounts accrued for con- 
tinuous commissioned active service theretofore performed, irrespective of any 
subsequent active duty as retired officers and irrespective of whether such duty 
as retired officers follows immediately their transfer to the retired list or 
follows an interval in an inactive status. 

Under the orders of January 10, 1944, Captain Camp, as of January 
21, 1944, was released from active duty as a naval aviator (NAVC), 
and pursuant to orders of the same date he was returned to active duty, 
effective January 22, 1944, as a member of the Marine Corps Reserve 
(AV). Under Article 13-10 of the Marine Corps Manual the designa- 
tion NAVC is used to describe graduate aviation cadets, Volunteer 
Marine Corps Reserve, and the symbol AV pertains to members of 
the Aviation Volunteer Marine Corps Reserve (line officers assigned 
to aviation). Although no regulation of the Marine Corps has been 
found requiring a release from active duty as an incident to transfer 
from NAVC to some other category of the Volunteer Marine Corps 
Reserve, the regulations applicable to members of the Naval Reserve 
with comparable designation “AV-N” require them to be so released, 
and following such release from active duty they may not be continued 
in such class. See Article H—-10401 (4), Bureau of Personnel Manual, 
1942. It appears evident, therefore, that Captain Camp’s continuous 
commissioned active duty as a naval aviator commissioned pursuant 
to the Naval Aviation Reserve Act of 1939 terminated upon his release 
from active duty January 21, 1944. The conclusion appears warranted 
that the release from active duty as a naval aviator and the assignment 
to duties as a ground officer constituted a release from active duty as 
contemplated by the statute in question and any lump sum payment 
which may have accrued at the time of such release from active duty 
may be paid to the extent it is otherwise proper. 

The voucher submitted with your letter is returned herewith, pay- 
ment thereof being authorized, if it is otherwise correct. 


(B-48793) 
SUBSISTENCE—PER DIEMS—TEMPORARY DUTY NEAR HEADQUARTERS 


Where an employee’s duty at a temporary station a short distance beyond the 
corporate limits of his official station required his presence there during such 
hours as to render daily travel between the temporary station and his home 
or official station impracticable, thus putting him to greater subsistence 
expense than ordinarily incurred at headquarters, the employee may be con- 
sidered as having been in a travel status during the period of temporary 
duty, entitling him to per diem in lieu of subsistence under the Subsistence 
Expense Act of 1926, as amended, at the rate stipulated in his travel orders, 
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which is commensurate with the additional expense incurred. 7 Comp. Gen. 
165 and 15 id. 1117, distinguished. 


Acting Comptroller General Yates to George E. Evans, Department of Agri- 
culture, September 4, 1944: 


Reference is made to your letter of August 11, 1944, as follows: 


There is enclosed for your decision, as to legality of payment, a voucher sub- 
mitted by Mr. R. R. Nichols, an employee of this Bureau in which he has claimed 
5% days per diem for official duty performed at College Park, Maryland. The 
traveler’s official station is Washington, D. C. 

The purpose of the travel was to attend a conference of Bureau employees at 
which plans were made for the conduct of the coming year’s work. In previous 
years many of these meetings were held at Mount Weather, Virginia or some 
other suitable location within 50 or 75 miles of Washington. Owing to travel 
restrictions now in effect and the necessity for holding the conference at a point 
of maximum accessibility for members of the staff, the meeting this year was 
held at College Park, Maryland. 

During the conference, meetings were held every day and usually lasted until 
10:30 or 11:00 p. m. The round-trip bus fare between College Park and 
Washington is $0.55. It usually takes 45 minutes to make the one way trip. 
According to the memo attached to the voucher, the traveler did not return to 
his official station each day because in most cases he could not have left College 
Park prior to 11:00 p. m., and would have had to return there the next morning 
to perform official duty at 9:00 a. m. 


In view of the decisions rendered in 7 Comp. Gen. 165 and 11 [15] Comp. Gen. 
1117, there is a question as to whether or not this absence from headquarters 
constitutes a travel status and entitles the employee to per diem. 

The voucher submitted (Bureau No. 18197) is in the amount of 
$31.55 and covers claim for a round-trip bus fare, Washington, D. C., 
to College Park, Maryland, 55 cents; taxi fare, bus station to office in 
Washington, 20 cents; and per diem from 8:00 a. m. July 24 to 1:45 
p. m. July 29, 1944, 514 days at $5.60 per day or $30.80. Travel order 
No. 167 dated July 18, 1944, authorized travel from Washington to 
College Park and return as often as necessary to attend a Regional- 
Washington staff conference during the period of July 24 to 30, 1944, 
and per diem at the rate of $5.60 was fixed in the order. In view 
of the close proximity of College Park to the employee’s headquarters, 
approximately three miles from the District of Columbia boundary 
line, and the ruling in 7 Comp. Gen. 165, and 15 id. 1117 (cited by you 
as 11 Comp. Gen. 1117), you question the propriety of the claim for 
per diem. 

The decisions of this office negativing the allowance of per diem in 
lieu of subsistence to employees for periods of official duty short dis- 
tances beyond the corporate limits of their official stations for the 
reason that the duty was performed substantially at headquarters are, 
for the most part, predicated upon the fact that the duties assigned 
required the presence of the employeees at the respective places at 
such regular and frequent intervals as would ordinarily be required in 
the performance of duty at headquarters and were of such nature as 
to permit the employee’s return to his home or official station each day, 
subjecting him to no greater inconvenience or expense than the per- 
formance of duty at his office. The question of whether the per- 
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formance of duty within a few miles of the headquarters office con- 
stitutes a travel status depends upon the facts in the case, such as the 
time necessarily absent from headquarters on official business and 
the availability of transportation between headquarters and the 
temporary duty station. 

The Subsistence Expense Act of 1926, 44 Stat. 688, as amended by 
the act of June 30, 1932, 47 Stat. 405, and the act of January 30, 1942, 
56 Stat. 39, requires that an employee must be traveling on official 
business away from his designated post of duty to be entitled to per 
diem in lieu of subsistence. The reason for the provisions for reim- 
bursing employees who are required to travel away from their desig- 
nated posts for the performance of official duty is that the employee 
has been put to additional expense over what would have been 
expended had the employee remained at his designated post. 

The record in this case indicates that the employee remained at 
College Park during the entire period of the conference and, while 
it is not stated, it is assumed that he was put to additional expense 
while there, and decision is rendered upon that basis. The employee 
states in memorandum of August 9, 1944, that in order for him to 
attend the conferences each day it would have been necessary for him 
to leave Washington not later than 7:30 a. m. and because of evening 
duties, departure from College Park prior to 11:00 p. m., would not 
have been possible. 

The duty required of this employee appears to have been such as 
to justify his continuous presence at College Park for the period of 
the conference. On the basis of the reported facts and with the under- 
standing that it was administratively determined that the per diem 
allowance was fixed at a rate commensurate with the additional expense 
to which the employee would be put, it may be concluded that he was 
in a travel status entitling him to per diem under the Subsistence 
Expense Act of 1926, as amended. Accordingly, the voucher, if other- 
wise correct, may be certified for payment. The voucher and support- 
ing paper are returned herewith. 


(B-43881) 


COMPENSATION—TRANSFERS—INITIAL SALARY RATES—INCLUSION 
OF DIFFERENTIAL FOR SERVICE OUTSIDE UNITED STATES 


While a compensation differential paid in a position located outside the United 
States is regarded as a part of the basic compensation at that location, the 
general rule authorizing transfers between classified positions without loss 
of basic compensation (23 Comp. Gen. 201) is not for application to save 
the differential upon transfer to a position within the United States, where 
the differential is not payable. 
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Acting Comptroller General Yates to the Secretary of the Navy, September 4, 
1944: 


I have your letter of August 14, 1944, ref. JAG: IL: WJG:z, 
P16-3/LL, as follows: 


There is transmitted herewith a file of correspondence concerning the property 
[propriety] of salary reduction and required refund of salary overpayments in 
the case of Edward J. Molloy and John B. Flanagan. 

It appears from the enclosure that by letters, copies enclosed, dated February 
23, 1943, and March 16, 1943, the Navy Department directed the transfer of Ed- 
ward J. Molloy and John B, Flanagan from Property and Supply Clerk, CAF-5, 
and Fiscal Accounting Clerk, CAF-5, respectively, at $2625.00 per annum, in the 
Naval Air Station, Coco Solo, C. Z., to the positions of Property and Supply Clerk, 
CAF-7, and Fiscal Accounting Clerk, CAF-6, respectively, at $2700.00 per annum, 
in the Naval Air Station, Patuxent River, Maryland; that the Navy Department 
subsequently determined that the rates of pay of the positions to which these 
employees had been transferred were in error; that such rates of pay were 
thereafter modified by amendatory orders of the Navy Department, copies at- 
tached, and that the Navy Department accordingly advised the Commanding 
Officer, Naval Air Station, Patuxent River, Maryland, on May 9, 1944, to the effect 
that collection should be made from these two employees of the amount of the 
overpayment for services performed since the dates of entrance on duty to the 
present time. 

It will be observed from the enclosure that the respective salaries paid Molloy 
and Flanagan as civil employees at the Naval Air Station, Coco Solo, C. Z., in- 
cluded a 25% salary differential for service outside the continental limits of the 
United States, and that the basis of the Navy Department’s determination that 
the rate of salary was in error was the Comptroller General's decision to the 
Secretary of War (22 Comp. Gen. 79, July 22, 1942), wherein it was held with 
respect to the 25% salary differential that— 

“While the differential when fixed pursuant to proper authority becomes a 
part of the regular salary or compensation of the position (10 Comp. Gen. 519), 
it is authorized solely because of the location of the place where the duties of the 
position are to be performed; and the employee is entitled to the entire salary 
attached to such position (including the differential) only so long as he is in a 
duty status in the particular position as to which payment of the differential 
is authorized * * *,” 

The Navy Department, as previously indicated, subsequently amended its let- 
ters of February 23, 1943, and March 16, 1943, to provide for reduced salary rates 
for these two employees in the positions to which they had been transferred. 
In letter attached of July 14, 1944, Flanagan requests that this matter, involving 
a salary reduction and refund of salary overpayment approximating the sum of 
$550.00, be submitted to the Comptroller General for decision, for the stated 
reasons that he believes the salary rate in his case of $2700.00 per annum as 
originally fixed by the Navy Department is legally correct and that no decision 
of the Comptroller General to the contrary can be found. 

In view of the foregoing and of the Navy Department’s doubt as to the cor- 
rectness of its action in the cases of Molloy and Flanagan, the file of correspond- 
ence involved is forwarded for your consideration with request for an expression 
of your views as to the propriety of the Navy Department’s action in reducing 
the salary rate and requiring a refund of the alleged salary overpayments in the 
cases of Molloy and Flanagan, based on the cited decision of the Comptroller 
General of July 22, 1942 (22 Comp. Gen. 79). 


There is involved in the cases presented, the question whether it is 
within administrative discretion to transfer an employee from a posi- 
tion located outside the continental limits of the United States, where 
a 25 percent differential in compensation is paid, to another separate 
and distinct position within the continental limits of the United States, 
where the differential is not payable, at a rate of compensation which 
does not cause the employee to lose the amount of the differential. 











DECISIONS OF THE COMPTROLLER GENERAL 183 


Apparently that question has not been considered or decided hereto- 
fore by this office. 

The decision of July 29, 1942, 22 Comp. Gen. 79, on the basis of which 
the second administrative action—reducing the salary rates of the em- 
ployees and proposing collection of the amount of the overpayments— 
was taken did not consider the specific question here involved. That 
decision related only to employees who retained their positions in the 
Canal Zone and were within the continental limits of the United States 
either (1) in a leave status, (2) on detail to perform the duties of 
other positions, or (3) in a travel status in connection with their 
duties in the Canal Zone. There was neither considered nor decided 
in that decision any question involving the permanent transfer of 
employees. 

However, the differential of not to exceed 25 percent authorized 
to be paid to employees outside the continental limits of the United 
States is based solely on the location of the position. That is, for the 
same duties the differential is payable at one location but not at an- 
other. While the differential is regarded as a part of the basic com- 
pensation of a position located outside the continental limits of the 
United States (10 Comp. Gen. 519, 521; 22 id. 769), it is not to be 
regarded as a part of the basic compensation of the same class of posi- 
tion or of any other position located within the continental limits of 
the United States. Hence, the general rule urged by these employees 
and understood to have been invoked as a basis for the first administra- 
tive action, authorizing transfers between classified positions without 
loss of basic compensation (23 Comp. Gen. 201, 203 and the decisions 
therein cited), is not for application to save a differential paid for 
service outside the continental limits of the United States upon trans- 
fer to a position within the continental limits of the United States. 
Said general rule was intended to save basic compensation attained 
by operation of the Classification Act, as amended by the act of August 
1, 1941, 55 Stat. 613. To extend the rule so as to permit the saving of 
a differential authorized by another law upon transfers between the 
Canal Zone and the continental United States would be inconsist- 
ent with the purpose for which the differential is authorized and 
might operate to circumvent the limitation on within-grade salary 
advancements. 

Accordingly, it must be held that there is no authority to save to 
the employees here involved the differential they were receiving in 
the Canal Zone, and that the second administrative action reducing 
the salary rates of the employees to the minimum rates of $2,300 and 
$2,600 per annum of grades CAF-6 and 7, respectively, was correct, 
it being understood that the salary rates in both cases in the Canal 
Zone in grade CAF-5 without the differential were $2,100 per annum— 
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less than the minimum rates of the grades to which the employees were 
transferred within the continental United States. 

However, as the first administrative action fixing the salary rates 
of the employees in the continental United States at $2,700 per annum 
apparently was the result of a reasonable belief that such action was in 
accordance with existing decisions relating to transfers without loss of 
salary, the rates of $2,700 per annum actually paid to the two employees 
prior to the date of their reduction need not now be disturbed, and the 
charge raised against them for an amount representing the difference 
between $2,700 and $2,300 and $2,600, respectively, prior to such reduc- 
tion, may be removed. 


(B-44040) 


INTER-AGENCY LEASING OF AIRCRAFT 
































Surplus aircraft may be leased by the Civil Aeronautics Board from another 
Government department under an agreement pursuant to section 601 of the 
Economy Act of June 30, 1932, as amended, to reimburse the department for 
the cost, if any, necessarily incurred by it in connection with such transaction, 
and the costs of any repairs necessary to maintain the use of such aircraft 
by the Board are chargeable to that agency’s appropriation for salaries and 
expenses, which is specifically available for the hire and operation of aircraft. 


Acting Comptroller General Yates to the Chairman, Civil Aeronautics Board, 
September 5, 1944: 


I have your letter of August 19, 1944, as follows: 


The Civil Aeronautics Board is experiencing an urgent need for a number of 
small aircraft to be used by members of its Safety Bureau in order to reach 
scenes of accidents occurring in remote areas with all possible expedition, and 
for comparable official uses. The imperativeness of this need is accentuated 
by the difficulty during wartimes of obtaining accommodations on short notice 
on vehicles afforded the general traveling public. Moreover, the investigators 
employed by the Board are required to be pilots, and as such should fly as often 
as practicable so as to maintain their conversancy with modern aircraft. 

Investigation discloses that aircraft now owned by the United States and 
surplus to the needs of the present holder can probably be made available to 
the Board at a very reasonable rental fee. Subject to your opinion, the Board 
is considering the acquisition of such aircraft by virtue of a leasing arrangement 
incorporating a condition requiring the lessee to maintain and repair the subject 
of the lease for the duration thereof. However, some question in connection 
with the Board’s becoming a party to such a lease might conceivably be raised 
because of the language of the Act fixing the Board’s appropriation for the fiscal 
year ending June 30, 1945 (Pub. Law 365—78th Cong., Ch. 204—2d Sess. [H. R. 
4204], pp. 26-27), which allots a lump sum for various purposes, including the 
“hiring and operation of aircraft”, together with a statute which the Comp- 
troller of the Treasury has paraphrased in a decision as prohibiting “* * * 
expenditures out of any appropriation for the purchase, maintenance, repair, or 
operation of motor-propelled or horse-drawn passenger-carrying vehicles, unless 
the same is specifically authorized by law” (22 Dec. of the Comp. of the Treas. 187, 
188). 

Your decision is requested relative to the propriety of the expenditure by 
the Board of funds for the maintenance and repair of aircraft, where such 
maintenance and repair is conducted pursuant to a condition in the lease by 
virtue of which the aircraft is acquired by the Board, 
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The appropriation for the Civil Aeronautics Board for 1945, act of 
June 28, 1944, Public Law 365, provides, in pertinent part, as follows: 

For necessary expenses of the Civil Aeronautics Board, including * * * 
hire and operation of aircraft; hire, maintenance, repair, and operation of 
passenger-carrying automobiles * * *, 

In the decision 22 Comp. Dec. 187, referred to by you, there was 
considered an appropriation providing that “not to exceed $55,000 
* * * shall be available for the purchase, maintenance, repair, and 
operation of motor-propelled and horse-drawn passenger-carrying 
vehicles and motor boats” with a restriction that not to exceed $5,000 
of that amount “shall be expended for the purchase of such vehicles 
and boats,” and it was therein held that the expense of hiring such 
vehicles should be charged to the $5,000 limitation upon purchases. 
The application of that decision to the question presented by you is 
not apparent as there is no express limitation in your appropriation 
upon the amount available for “hire and operation of aircraft” or any 
provision for the purchase of aircraft. The act of July 16, 1914, 38 
Stat. 454, 508, referred to in that decision, is applicable only to pas- 
senger-carrying “vehicles” which do not include aircraft. 22 Comp. 
Dec. 262. See, also, section 4 of the Revised Statutes, 1 U. S. Code 4. 

The hire of aircraft from another Government department would be 
subject to the provisions of section 601 of the act of June 30, 1932, 
as amended by the act of July 20, 1942, 56 Stat. 662, which provides, 
in pertinent part, as follows: 

(a) Any executive department or independent establishment of the Gov- 
ernment, or any bureau or office thereof, if funds are available therefor and 
if it is determined by the head of such executive department, establishment, 
bureau, or office to be in the interest of the Government so to do, may place 
orders with any other such department, establishment, bureau, or office for 
materials, supplies, equipment, work, or services, of any kind that such requisi- 
tioned Federal agency may be in a position to supply or equipped to render, 
and shall pay promptly by check to such Federal agency as may be requisi- 
tioned, upon its written request, either in advance or upon the furnishing or 
performance thereof, all or part of the estimated or actual cost thereof as 
determined by such department, establishment. bureau, or office as may be 
requisitioned ; but proper adjustments on the basis of the actual cost of the 
materials, supplies, or equipment furnished, or work or services performed, paid 
for in advance, shall be made as may be agreed upon by the departments, 
establishments, bureaus, or offices concerned * * *. 

In 9 Comp. Gen. 415, it was held with respect to reimbursement 
for equipment loaned by one department to another (quoting from 
the syllabus) as follows: 

Where equipment of one governmental agency is borrowed and used by another 
governmental agency there is no authority of law to demand a return or com- 
pensation based upon the use alone, hence reimbursement for use and deprecia- 
tion of such property is not authorized. 3 Comp. Gen. 74 distinguished. 
Compare 13 Comp. Gen. 150; 15 td. 1111. In 5 Comp. Gen. 162, with 
respect to repairs to equipment loaned by one department to another, 
it was held (quoting from the syllabus) : , 
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The cost of repairs to a seaplane loaned by the Navy to the Coast Guard for 
use in detecting violations of the customs and national prohibition laws, if 
necessary to put the seaplane in condition for return to the Navy, are chargeable 
to the naval appropriations exclusively available for such repairs; or, if nec- 
esSary for continued use of the seaplane by the Coast Guard, are chargeable to 
the Coast Guard appropriations. 


See, also, 17 Comp. Gen. 1020. 

Answering your question specifically you are advised that in the 
light of the foregoing, surplus aircraft may be leased from another 
Government department under an agreement pursuant to section 
601 of the act of June 30, 1932, supra, to reimburse the department 
for the cost, if any, necessarily incurred by it in connection with such 
transaction, the costs of any repairs necessary to maintain the use of 
such aircraft by your Board to be charged to the appropriation for 
Salaries and Expenses of the Civil Aeronautics Board. 


(B-43384) 
PAY—SERVICE CREDITS—NAVAL MILITIA OF THE STATES, ETC. 





Service in the Naval Militia of the several States, Territories, and the District of 
Columbia, on and after February 16, 1914—the effective date of the basic 
law for the establishment and maintenance of the Naval Militia—is not 
service which may be counted for pay purposes under the Pay Readjustment 
Act of 1942, as amended, unless the particular Naval Militia unit has been 
duly prescribed as a part of the Organized Militia as provided in section 1 
of the act of February 16, 1914, or subsequent similar legislation, such as 
the Naval Reserve Acts of 1925 and 1938. 


Assistant Comptroller General Yates to the Secretary of the Navy, September 6, 
1944: 


There has been considered your letter of July 18, 1944, as follows: 


There is enclosed herewith a letter, with enclosures, from the Acting Chief 
of the Bureau of Supplies and Accounts, relative to the right of Lieutenant Paul 
Richard Harmer, CC-V(S), USNR, and Ensign Robert Lee Ratchford, SC-V(G), 
USNR, to count prior service in the Naval Militia of a State for pay purposes. 

In the case of Lieutenant Harmer, it will be noted that he held a commission 
as Lieutenant (jg) in the California Naval Militia during the period July 30, 1934, 
to June 8, 1942, and that, according to information furnished the Bureau of Naval 
Personnel, the California Naval Militia “was an honorary organization and not 
federally recognized.” 

In the case of Ensign Ratchford, it will be observed that he served in an enlisted 
status as a member of the Ohio State Naval Militia from September 15, 1942, to 
May 26, 1943, and that according to information furnished the Bureau of Naval 
Personnel, the Ohio State Naval Militia “is non-federally recognized.” 

In connection with the foregoing, your decision is requested as to whether 
service in the California Naval Militia and the Ohio State Naval Militia, as set 
forth in the enclosure, constitutes “legal service in the Naval Militia” for pay 
purposes within the meaning of the quoted words as used in the Comptroller 
General’s decision of November 4, 1943 (23 Comp. Gen. 334). 


The terms “federally recognized National Guard Unit” and “federal 
recognition” have application only to the National Guard and to the 
officers thereof when organized, equipped and trained under the provi- 
sions of the National Defense Act of June 3, 1916, as amended, 48 
Stat. 155 et seg., and, insofar as this office is aware, they have no proper 
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application, as such, to the Naval Militia. * It is to be noted that sec- 
tion 117 of the act of June 3, 1916, 39 Stat. 212, 32 U.S. C. 2, specifically 
provides that the provisions of that act respecting militia are applica- 
ble only to militia organized as a land force, and similar restrictions 
appear in prior statutes on the same subject. For example, by section 1 
of the act of June 21, 1903, as amended by the act of May 27, 1908, 
35 Stat. 399, it was provided that the militia should be divided into 
two classes—the Organized Militia, to be known as the National Guard 
of the State, Territory or District of Columbia, or by such other desig- 
nation as might be given them by laws of the respective States or Terri- 
tories, and the remainder to be known as the Reserve Militia, with a 
proviso that the provisions thereof and of section 1661 of the Revised 
Statutes, as amended, should apply only to the militia organized as 
a land force. Section 57 of the National Defense Act of June 3, 1916, 
39 Stat. 197, provides that the militia of the United States shall be 
divided into three classes, the National Guard, the Nava] Militia, and 
the Unorganized Militia. Section 117, supra, provides as follows: 

The provisions of this Act in respect to the militia shall be applicable only to 
militia organized as a land force and not to the Naval Militia, which shall consist 
of such part of the militia as may be prescribed by the President for each State, 
Territory, or District: Provided, That each State, Territory, or District main- 
taining a Naval Militia as herein prescribed may be credited to the extent of 
the number thereof in the quota that would otherwise be required by section 
sixty-two of this Act. 

Section 1 of the act of February 16, 1914, 38 Stat. 283, provided that 
of the Organized Militia as provided for by law, such part of the 
same as may be duly prescribed in each State, Territory and for the 
District of Columbia shall constitute a Naval Militia. Section 3 of 
that act, 38 Stat. 284, authorized the President, in the event of war, 
actual or threatened, to call forth such number of the Naval Militia 
of the State, Terriory or the District of Columbia as he might deem 
necessary and to issue his orders for that purpose through the governor 
or the commanding officer of the Naval Militia of the District of Co- 
lumbia. Section 4 provided that when the military needs of the 
Federal Government, arising from the necessity to execute the laws of 
the United States, to suppress insurrection, or repel invasion, could 
not be met by the regular forces, the Naval Militia, as therein provided, 
and existing Naval Reserves then or thereafter organized, should be 
called into the service of the United States in advance of any 
volunteer naval force which it may then be determined to raise. 
Section 5 provided, inter alia, that any officer or enlisted man of the 
Naval Militia qualified for service who should refuse or neglect to 
present himself for such muster upon being called forth as therein 
prescribed should be subject to trial by court martial and should be 
punished as such court martial might direct. 

The 1914 act was the basic law with respect to the establishment 
and maintenance of the Naval Militia, and while such provisions ap- 
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pear to have been specifically repealed by the act of July 1, 1918, 
40 Stat. 708, it appears that thereafter, beginning with the act of 
June 4, 1920, 41 Stat. 817, an act making appropriations for the 
naval service for the fiscal year ending June 30, 1921, Federal funds 
again were appropriated for organizing, administering and recruiting 
the Naval Militia, with a proviso: 


That, until June 30, 1922, of the Organized Militia as provided by law, such 
part as may be duly prescribed in any State, Territory, or the District of Columbia 
shall constitute a Naval Militia; and, until June 30, 1922, such of the Naval 
Militia as now is in existence, and as now organized and prescribed by the Sec- 
retary of the Navy under authority of the Act of Congress approved February 
16, 1914, shall be a part of the Naval Reserve Force, and the Secretary of the 
Navy is authorized to maintain and provide for such Naval Militia as provided 
in said Act. 


Similar provisions were continued in subsequent fiscal years and by 
the Naval Reserve Act of 1925 it was provided in section 28, 43 Stat. 
1088, as follows: 


That of the Organized Militia, as provided by law, such part as may be duly 
prescribed in any State, Territory, or the District of Columbia shall constitute 
a Naval Militia. Any officer or enlisted man of such Naval Militia may, in the 
discretion of the Secretary of the Navy, be appointed or enlisted in the Fleet 
Naval Reserve in the grade, rank, or rating not above the rank of lieutenant 
for which he may be found qualified in accordance with such special regulations 
as may be prescribed by the Secretary of the Navy: Provided, That each officer 
and enlisted man of the Naval Militia appointed or enlisted in the Fleet Naval 
Reserve shall be required within one year after the date of his appointment 
or enlistment in the Fleet Naval Reserve to qualify for the rank or rating 
he may hold in accordance with the general regulations governing the Fleet 
Naval Reserve: Provided further, That officers and men of the Naval Reserve 
who are members of the Naval Militia of any State, Territory, or the District 
of Columbia shall stand relieved from all service or duty in said Naval Militia 
when on active duty in time of war or national emergency: Provided further, 
That such vessels, material, armament, equipment, and other facilities of the 
regular Navy as are or may be made available for the Fleet Naval Reserve shall 
also be available, in the discretion of the Secretary of the Navy, for issue or loan 
to the Several States, Territories, or the District of Columbia, for the adminis- 
tration and training of units of the Naval Militia, but no such facilities of the 
regular Navy shall be furnished for use by any portion or unit of the Naval 
Militia unless at least 95 per centum of its personnel has been appointed or 
enlisted in the Fleet Naval Reserve and unless its organization, administration, 
and training conform to the standard prescribed by the Secretary of the Navy 
for such units. 


Said section 28 was reenacted as section 401 of the Naval Reserve 
Act of 1938, 52 Stat. 1185, with certain changes not here material. 

Notwithstanding the apparent recognition of the existence of a 
Naval Militia as exemplified in said sections 28 and 401 of the Naval 
Reserve Acts of 1925 and 1938, respectively, it is interesting to observe 
that section 3 of the 1925 act, 43 Stat. 1081, specifically provided in 
pertinent part, as follows: 

Sec. 3. That all provisions of law relating tothe * * * Naval Militia, with 
the exception of the Act of June 10, 1922 (Forty-second Statutes at Large, page 
625), are hereby repealed. 

From the foregoing it appears that the militia of the United States 
is divided into the Unorganized Militia and the Organized Militia, 











DECISIONS OF THE COMPTROLLER GENERAL 189 


and that the latter is made up of those units of the Naval Militia duly 
prescribed as a part thereof and of the National Guard under the 
National Defense Act of June 3, 1916, as amended. The effect of the 
language contained in section 57 of the National Defense Act and the 
first sentence of sections 28 and 401 of the Naval Reserve Acts of 1925 
and 1938, respectively, make this clear. It seems to follow, therefore, 
that service in the Naval Militia on and after February 16, 1914, insofar 
as Federal legislation is concerned, means services in the Naval Militia 
which constitutes a part of the Organized Militia, and that unless a 
particular Naval Militia unit has been duly prescribed as a part of 
the Organized Militia, service in said unit on and after February 16, 
1914, is not service in the Naval Militia‘as that term is used in the act 
of December 2, 1942, 56 Stat. 1037. 

In the absence of a showing that the Naval Militia units to which 
these two officers belonged were duly prescribed parts of the Organized 
Militia of the respective States, it must be held that service therein was 
not service in the Naval Militia within the contemplation of the act 
of December 2, 1942, 56 Stat. 1037, and credit for pay purposes under 
said act is not authorized. 


(B-44002) 


OVERTIME COMPENSATION—FORTY-HOUR WEEK EMPLOYEES— 
NIGHT WORK 


The rules stated in decision of July 20, 1944, 24 Comp. Gen. 39, with respect to 
the inclusion of a night differential in computing the overtime compensation 
of forty-hour week employees under the act of March 28, 1934, and the neces- 
sity for making retroactive payments to employees are applicable to forty-hour 
week employees of the Bureau of Engraving and Printing and the Bureau 
of the Mint, Treasury Department, whose compensation is required to be 
computed and paid in accordance with said act. 


Comptroller General Warren to the Secretary of the Treasury, September 6, 
1944: 


I have your letter of August 19, 1944, as follows: 


Reference is made to the decision of your office, dated June 17, 1944, to Mr. 
Stuart Kelly, relative to his claim for the payment of additional overtime 
compensation for hours worked at night in excess of the regular tour of duty 
of 40 hours per week. The decision is to the effect that the night rate must 
be paid for hours worked in excess of 40 in any work week, with overtime 
computed on the night rate. 

The decision referred to applies to an employee of the United States Govern- 
ment Printing Office, but its language is sufficiently broad to raise a question 
whether the same rule applies to the employees of the Bureau of Engraving and 
Printing and the Bureau of the Mint in this Department. 

The employees of the Bureau of Engraving and Printing in the trades and 
crafts are subject to the Act of March 28, 1934, which provided for a work week 
of 40 hours, with compensation for overtime at the rate of not less than time 
and one-half. In the Bureau, no night differential existed until 1937. In April 
of that year the Secretary ordered the payment of a night differential of 15% 
to the employees in the trades and crafts in the Bureau, and this order was 
transmitted to the Director of the Bureau of Engraving and Printing in a memo- 
randum signed by Mr. William H. McReynolds, the Administrative Assistant. 
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No reference was made to the establishment of a night rate as such. The 
differential was looked upon as a bonus or extra compensation for the incon- 
venience of working at night. It was not to be paid while employees were on 
leave, nor was it to be paid when overtime pay was earned. Appointments to 
pesitions in the trades and crafts are processed at the day rate, even though 
the employee is being assigned to night work. No personnel action is prepared 
or approved for a change from day to night work or vice versa. The basic 
rate in either case is considered to be the day rate, with the addition of 15% to 
the pay due to an employee for the time that he works at night, not exceeding 40 
hours per week. This entire procedure is consistent with the view that the night 
differential was a bonus or extra compensation. The one inconsistency in our 
procedure is that retirement deductions have been taken from the night differ- 
ential pay. This practice probably arose out of the practice that was followed 
in the Government Printing Office, as one of the officials of the Bureau of En- 
graving and Printing informally ascertained from the Government Printing 
Office that retirement deductions were being made from the night differential 
in that organization. The Bureau apparently followed the same practice with- 
out giving consideration to the fact that it was inconsistent with all other 
procedures for handling the night differential that were being followed. The 
Bureau's action was not submitted to or approved by officers of the Department. 

Your attention is called to the recent Act, approved July 1, 1944 (Public Law 
394, 78th Congress), providing a night differential for the Clerical-Mechanical 
Service, in which the payment of the night differential of 15% is limited to the 
regular work week of 40 hours, and which excludes such payment when em- 
ployees are in a leave status. That Act is clearly intended to give employees 
in the Clerical-Mechanical Service the same benefits enjoyed by the employees 
in the trades and crafts. Thus, the report (No. 1424) of the House Committee 
on the Civil Service states that “this Committee feels that recognition should be 
made of the discrimination which exists in the Bureau of Engraving and Printing, 
where the skilled crafts receive 15% additional for night work and the Clerical- 
Mechanical helpers, whose working conditions and hours are so closely related in 
production operations, do not receive it.” A similar expression of intention is 
contained in the report (No. 816) of the Senate Committee on Civil Service. 

In the Bureau of the Mint, no night differential was paid to employees until 
May 21, 1944, when the Treasury Department Wage Board recommended, and the 
Secretary approved, a night differential of six cents an hour between the hours 
of 7:00 p. m. and 8:00 a. m. for all employees in the trades and crafts in the 
Mints. In the order approving this night differential, specific language was in- 
corporated which limited the payment of the differential for leave, and prohibited 
its payment for night work for which overtime rates are paid. The language is 
as follows: 

“It is contemplated that the employees who are regularly assigned to duty on 
shifts operating between the hours of 7:00 p. m. and 8:00 a. m., will receive the 
additional compensation during periods of leave of absence with pay, not exceed- 
ing five consecutive leave days, and on holidays falling within their regular 
work week; provided, however, that no night differential will be paid to em- 
ployees on terminal leave, including furlough. However, no employee will be 
paid additional compensation for night work for which he is paid at overtime 
rates (time and one-half), nor will any employee who is regularly assigned on a 
day shift, who is required to work any of the time between 7:00 p. m. and 8: 00 
a. m., receive the extra pay for night work in addition to overtime pay.” 

It is submitted that, as there is no statutory requirement to pay a night dif- 
ferential, the action and the intention of the head of the Department should 
determine whether the night differential granted establishes a night basic rate, 
or whether it is merely a bonus or extra compensation. All of the actions except 
one, taken by the Treasury Department since 1937, both in the Bureau of En- 
graving and Printing and in the Bureau of the Mint, point to the fact that the 
night differential was considered and granted as a bonus or extra compensation 
for the inconvenience of working at night. Furthermore, it is believed that the 
recent Act, granting the night differential to Clerical-Mechanical employees, may 
be considered as giving legislative sanction to the practice followed in this De- 
partment. Certainly, if our employees are required to be paid in accordance 
with the decision recently rendered to Mr. Stuart Kelly, the discrimination that 
has existed in the Bureau of Engraving and Printing will continue to exist in 
part, in spite of the expressed intention of the Congress to eliminate any descrimi- 
nation between the trades and crafts and the Clerical-Mechanical employees. 
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Your decision is requested: (1) as to whether the overtime rate of compensa- 
tion must be calculated on the day rate plus the night differential for night work 
in excess of 40 hours per week in the Bureau of Engraving and Printing and in 
the Mints; and (2) if the answer to (1) is in the affirmative, whether your de- 
cision is retroactive to the dates on which the night differential became effective 
in the two bureaus. 


The matter presented is similar to that considered in the decisions 
of this office dated June 17, 1944 (B-41933) , 23 Comp. Gen. 962, to Mr. 
Stuart Kelly; July 20, 1944 (B-43115), 24 Comp. Gen. 39, to the 
Secretary of War; and August 24, 1944 (B-43724) , 24 Comp. Gen. 155, 
to the Secretary of the Navy, copies of the last two of which are en- 
closed herewith. It thus appears unnecessary to repeat here all of 


the considerations which necessitated the conclusions reached in those 
decisions. 


Referring specifically to your contention that the night differential 
properly may be regarded as a bonus or extra compensation because 
of the administrative procedure concerning the Bureau of Engraving 
and Printing, your attention is invited to that part of the above-cited 
decision to the Secretary of War reading as follows: 

* * * Unlike the statutes applicable to Postal employees considered in the 
decisions of this office to which you refer, the 1934 statute here under considera- 
tion makes no reference to regular compensation, extra compensation, day rates, 
or night rates, and provides no other method for computing overtime compensa- 
tion than that appearing in the proviso, which (1) limits the regular hours of 
labor to forty per week and (2) specifically fixes the minimum limitation on over- 
time compensation as “the rate of not less than time and one half.” Reading the 
two parts of the proviso together, no other conclusion reasonably is justified than 
that the basic rate of compensation on which the overtime compensation is 
required to be computed is the rate received during an employee's “regular hours 
of labor” of not more than forty hours, regardless of the time during the twenty- 
four hours of the day or the seven days of the week such regular hours of labor 
may be performed. See Walling v. Wm. Schollhorn Co., 54 Fed. Supp. 1022, 
regarding the status of differential payment for night shift work in respect of 
the Fair Labor Standards Act. While wage boards or other wage-fixing authori- 
ties may have discretion in fixing basic rates of compensation for any trade or 
occupation coming within the purview of the law for any portion of the twenty- 
four hours and may or may not establish a night differential, they have no discre- 
tion under the statute regarding the method for computing overtime compensation 
and may not fix a lower rate of overtime compensation than the minimum rate 
prescribed by the statute. Regardless of the designation that may be given admin- 
istratively to a night differential—see Wglling v. Wm. Schollhorn Co., supra— 
it must be included in computing overtime compensation under the statute of 
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By way of comparison, a reference was made in said decision to the 
Secretary of War (last sentence), to the act of July 1, 1944, 58 Stat. 
648, Public Law 394, which you suggest shows a legislative sanction or 
approval for the past practice in the Bureau of Engraving and Print- 
ing of computing overtime compensation and compensation during 
leave without regard to the night differential; and, in that connec- 
tion, you make reference to the committee report on the bill which 
became the act of July 1, 1944. That statute applies to a class of em- 
ployees whose compensation is not computed and paid pursuant to the 
act of March 28, 1934, 48 Stat. 522, here under consideration. Bill 
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H. R. 3891, which became the act of July 1, 1944, as well as the com- 
panion Senate Bill S. 1705, were presented to, and considered by, the 
Congress without reference to the rule stated in the recent decisions 
of this office applying the act of 1934 to employees in the trades and 
occupations which held that the night differential must be regarded 
us a part of basic compensation. Accordingly, I am unable to con- 
clude that the committee statement to which you refer, showing an 
intention to equalize the rights of all employees of the Bureau of En- 
graving and Printing to a night differential, may be regarded as hav- 
ing any bearing upon the proper application of the act of March 28, 
1934. 

Accordingly, the rules stated in the decision to the Secretary of War 
(see the syllabus thereof, quoted in the decision to the Secretary of 
the Navy) are applicable, also, to the employees of the Bureau of En- 
graving and Printing and Bureau of the Mint whose compensation 
is required to be computed and paid in accordance with the act of 
March 28, 1934. Both questions posed in the concluding paragraph of 
your letter are answered in the affirmative. 





(B-42484) 


SAVED PAY AND ALLOWANCES—MAINTENANCE ALLOWANCE; GOV- 
ERNMENT CONTRIBUTIONS TO FAMILY ALLOWANCE—FORMER 
LIGHTHOUSE SERVICE EMPLOYEES NOW IN COAST GUARD 


The total annual compensation and allowances of civilian employees of the former 
Lighthouse Service which is saved to them under section 7 of the act of 
August 5, 1939, upon their enlistment in the Coast Guard pursuant to the act, 
if the total pay and allowances of their enlisted rating is less, may not be 
increased by an amount equal to the quarterly maintenance allowance (cloth- 
ing) authorized for Coast Guard enlisted men by Executive Order No. 9356. 

Even though the family allowance authorized by section 101 of the Servicemen’s 
Dependents Allowance Act of 1942, as amended, for dependents of enlisted 
personnel is paid directly to the dependent rather than to the enlisted man 
himself, the Government’s contribution to the allowance should be added to 
the military pay and allowances of former Lighthouse Service employees who 
were enlisted in the Coast Guard pursuant to the act of August 5, 1939, in 
determining whether such pay and allowances are greater than the total of 
the “annual compensation and allowances” such men were receiving on the 
date of their enlistment, which is saved to them by section 7 of the latter act. 


Assistant Comptroller General Yates to the Secretary of the Navy, September 
7, 1944: 
Reference is made to your letter of June 3, 1944 (file JAG: IL: WJG: 
z L16-4/ET14), requesting decision on several questions presented in 
a letter dated May 18, 1944, from the Commandant, United States 
Coast Guard, as follows: 


Question (a) Whether the saved pay of an enlisted man under section 7, Act of 
August 5, 1939, may be increased to include the quarterly maintenance allowance 
with the total annual compensation and allowances he was receiving when he 
enlisted? 

Question (b) Since the family allowance benefits are payable only to the de- 
pendents of enlisted personnel would it be proper to include that portion of the 
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family allowance contributed by the government to the dependent of an enlisted 
man in making comparison between his military pay and allowances and the total 
annual compensation and allowances he was receiving when he enlisted? 


By section 2 (a) of Reorganization Plan No. II, 53 Stat. 1432, effec- 
tive July 1, 1939, the Bureau of Lighthouses in the Department of 
Commerce was transferred to and consolidated with the Coast Guard 
in the Treasury Department. The act of August 5, 1939, 53 Stat. 
1216, was enacted for the purpose of perfecting the consolidation of 
the Lighthouse Service with the Coast Guard by authorizing the 
commissioning, appointment, and enlistment in the Coast Guard of 
certain officers and employees of the Lighthouse Service, and section 7, 
53 Stat. 1217, thereof provided, in pertinent part, as follows: 

No person commissioned, appointed, or enlisted in the Coast Guard pursuant 

to this Act shall suffer any reduction in the total of the annual compensation 
and allowances which he was receiving on the date of his commission, appoint- 
ment, or enlistment. * * * 
This section 7 saved to a person commissioned, appointed, or enlisted 
in the Coast Guard pursuant to the provisions of the act of August 
5, 1939, the total annual compensation and allowances he was receiv- 
ing on the date of his commission, appointment, or enlistment. How- 
ever, it does not appear that a maintenance allowance—such as that 
now authorized under Executive Order No. 9356, dated June 24, 1943, 
for enlisted men of the Coast Guard—was authorized by law or regu- 
lations for civilian employees of the former Lighthouse Service. 
Hence, since such an allowance constituted no part of the “annual 
compensation and allowances” of civilian employees of the former 
Lighthouse Service there would appear to be no legal basis for in- 
creasing the total of the annual compensation and allowances, saved 
to such enlisted men under the 1939 act, by an amount equal to the 
quarterly maintenance allowance [clothing] authorized for enlisted 
men of the Coast Guard. See B-24751, July 1, 1942; Cf. 19 Comp. 
Gen. 756. Accordingly, question (a) is answered in the negative. 

Section 101 of the Servicemen’s Dependents Allowance Act of 
1942, 56 Stat. 381, as amended by section 1 of the act of October 26, 
1943, 57 Stat. 577, provides that the dependent or dependents of any 
enlisted man shall be entitled to receive a monthly family allowance 
for any period during which such enlisted man is in the active military 
or naval service, and section 102 thereof, as amended, provides that— 

The monthly family allowance payable under this title to the dependent or 
dependents of any such enlisted man shall consist of the Government’s contribu 
tion to such allowance and the reduction in or charge to the pay of such enlisted 
man, except as to the initial family allowance provided by section 107 (a) 
hereof. 

Section 108 (b) of the said act, as added thereto by section 8 of 
the act of October 26, 1943, 57 Stat. 579, provides: 


(b) Except as otherwise herein provided, monetary allowances in lieu of 
quarters for dependents as authorized by section 10 of the Pay Readjustment 
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Act of 1942 shall not be payable for the period during which family allowances 
to dependents of enlisted men of the first, second, or third grades are authorized 
by this title. An enlisted man who, on the effective date of this Act, is receiving, 
or, being entitled to a monetary allowance in lieu of quarters for dependents, 
has applied therefor, may, at his option, receive or continue to receive such 
monetary allowance or elect not to receive such monetary allowance and to have 
his dependents become entitled to receive family allowance: Provided, That 
payment of such monetary allowance shall be made only for such periods, 
from the effective date of this Act, as the enlisted man has in effect an allotment 
of pay, in an amount not less than the amount of such monetary allowance, for 
the support of the dependents on whose account the allowance is claimed. No 
dependent of any enlisted man shall be entitled to family allowance for any 
period for which such monetary allowance is paid to the enlisted man. An 
enlisted man’s election to have his dependents receive family allowance may be 
made at any time and when made shall be irrevocable during the period of 
entitlement to family allowance as set out in section 101; Provided, That 
the Secretary of the department concerned is authorized to make the election 
on behalf of the enlisted man in any case in which he deems it desirable and 
finds it impracticable for the enlisted man to so elect, subject to termination 
at a later date upon specific request of the enlisted man. If an election is made 
the monetary allowance payments shall be discontinued at a date to be pre- 
scribed by the Secretary of the department concerned. The monthly pay of 
any enlisted man of the first, second, or third grades who is provided with 
public quarters for his dependents and any of whose dependents is receiving 
a family allowance shall be reduced by, or charged with, 90 cents per day. 

It would appear that the purpose and intent of the saving clause in 
section 7 of the Act of August 5, 1939, swpra, would be met so long 
as the Government continues to pay the man involved—or his de- 
pendents—a total amount equal to that received by him as a former 
civilian employee of the Lighthouse Service. That view of the said 
saving clause would appear to be fair and equitable both to the Gov- 
ernment and the man, in that, the man and his dependents would 
continue to be entitled to receive from the Government at least the 
same amount of money previously paid on account of his service in 
a civilian position in the former Lighthouse Service. 

Moreover, such view appears to be required in the light of the pro- 
visions of section 8 of the act of October 23, 1943, supra, granting 
enlisted men of the first, second, and third pay grades an election to 
accept the benefits either of the Servicemen’s Dependents Allowance 
Act or the monetary allowances in lieu of quarters authorized for en- 
listed men with dependents of the first three pay grades under section 
10 of the Pay Readjustment Act of 1942, 56 Stat. 363. While the 
monetary allowance in lieu of quarters is paid to the enlisted man him- 
self, such allowance is paid solely on account of his dependents and, 
like the family allowance, is for the benefit of the dependents. Clearly 
such monetary allowance in lieu of quarters would be required under 
section 7 of the said 1939 act to be included in the enlisted man’s 
military pay and allowances for purposes of comparison of his civilian 
annual compensation and allowances with his military pay and allow- 
ances ; and the fact that the Government permits such an enlisted man 
to obtain greater financial benefits for his dependents by electing to 
have them receive the family allowance instead of himself personally 


receiving the monetary allowance in lieu of quarters would not operate 
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to change the character of the benefits thus received so as to exclude 
it from the computation of his military pay and allowances, at least 
insofar as concerns the saving clause contained in the said 1939 act. 
Any other view of the matter would result, in many cases, in the en- 
listed man receiving, at his election, an amount equal to his civilian 
compensation and allowances and also, his dependents receiving pay- 
ment of the family allowance, the combination of which would exceed 
the total annual compensation and allowances received by him in his 
civilian position in the former Lighthouse Service. It does not appear 
that any such result was ever intended or contemplated. 

Accordingly, in answer to question (b), I have to advise that the 
Government’s contribution to the family allowance should be added to 
the military pay and allowances of the former Lighthouse Service 
employees now in the Coast Guard in determining whether such pay 
and allowances are greater than the total of the “annual compensation 
and allowances” saved to them by the said section 7 of the act of August 
5, 1939. 


(B-43931) 


APPROPRIATIONS—AVAILABILITY BEYOND FISCAL YEAR FOR WHICH 
MADE—SHORT-TERM LEASES 


In the absence of statutory authority otherwise, leases of real or personal prop- 
erty by or on behalf of the United States, even though for only a period of 
a few months, extending into the next fiscal year are binding upon the 
United States only to the end of the fiscal year in which entered into and, 
therefore, do not obligate the applicable appropriation beyond the fiscal year 
for which that appropriation was made. 9 Comp. Gen. 6 and 16 id. 644, 
distinguished. 


Comptroller General Warren to the Secretary of the Interior, September 7, 
1944: 


There has been considered your letter of August 17, 1944, as follows: 


The Bureau of Mines of this Department frequently has occasion to lease real 
or personal property for a period lasting only a few months but extending into 
the next fiscal year. It would be administratively desirable, if it were legal, to 
pay the rent for the entire period with unexpended annual appropriations for 
the first year in installments payable throughout the entire period of the lease. 
The following question is therefore presented for your opinion: 

Where a lease of real or personal property is for a relatively short period but 
extending across part of two fiscal years, may the rent for the entire period be 
paid in periodic installments from the unexpended annual appropriations for the 
first fiscal year? 

An examination of the cases and your recorded decisions involving attempts 
by Government agencies to enter into leases running for several years reveals 
no parallel situation, since in no instance does it appear that funds from the first 
year were sufficient or obligated to pay the rent for the second year. The cases 
and decisions appear to rest upon the fact that at the time the lease was entered 
into, no funds for the first fiscal year were available, and none for the second 
fiscal year were yet appropriated, and that accordingly some affirmative action 
by the Government to renew the lease was necessary after the appropriation was 
passed. In the case presented to you, on the other hand, unobligated funds from 
the first fiscal year are already available, if they may legally be used, for the 
entire period of the lease. 
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The statutes cited in the cases and recorded decisions do not appear to pro- 
hibit the use of annual appropriations in the manner desired. For example, Rev. 
Stat. see. 3732, as amended by the act of June 12, 1906 (34 Stat. 255, 41 U.S. C. 
sec. 11), forbidding any contract or purchase on behalf of the United States not 
authorized by law or under an appropriation adequate to its fulfillment, would 
seem to be satisfied by the fact that appropriations for the first fiscal year are 
sufficient to pay the rental for the entire lease. 

Nor would such a lease appear to violate the provisions of Rev. Stat. sec. 3679, 
as amended by the act of —- 3, 1905 (33 Stat. 1257) and the act of February 
27, 1906 (34 Stat. 48, 31 U. S. C. sec. 665), prohibiting the expenditure of money 
in excess of appropriations al the fiscal year and the involvement of the Govern- 
ment in any contract or other obligation for the future payment of money in 
excess of appropriations for the fiscal year, since the expenditures would be well 
within the limit of appropriations for the first fiscal year. 

Although the appropriations would be made specifically for the service of the 
first fiscal year, they would be applied to the fulfillment of a contract properly 
made within that year, and so would not appear to contravene the provisions of 
Rev. Stat. sec. 3690 (31 U. S. C. sec. 712). 

Two decisions of the Comptroller General appear to lend inferential support to 
the validity of the proposed leases. A lease for a year after the date of occupancy 
on February 1, 1937, subject to the availability of appropriations after June 30, 
1937, was approved in 16 Comp. Gen. 644. In 9 Comp. Gen. 6, the use of annual 
appropriations to purchase concrete necessary for the construction of a dam, to 
be delivered over a period of 3.5 calendar years, was approved. 


Section 3732, Revised Statutes, 41 U. S. C. 11, provides, in material 
part, that: 

No contract or purchase on behalf of the United States shall be made, unless 
the same is authorized by law or is under an appropriation adequate to its ful- 
nat = = §, 

Section 3679, Revised Statutes, as amended, 31 U.S. C. 665, provides, 
so far as here material, as follows: 

No executive department or other Government establishment of the United 
States shall expend, in any one fiscal year, any sum in excess of appropriations 
made by Congress for that fiscal year, or involve the Government in any contract 


or other obligation for the future payment of money in excess of such appropria- 
tions unless such contract or obligation is authorized by law. * * 


Section 3690, Revised Statutes, 31 U. S. C. 712, provides, as follows: 


All balances of appropriations contained in the annual appropriation bills and 
made specifically for the service of any fiscal year, and remaining unexpended at 
the expiration of such fiscal year, shall only be applied to the payment of expenses 
properly incurred during that year, or to the fulfillment of contracts properly 
made within that year; and balances not needed for such purposes shall be 
carried to the surplus fund. This section, however, shall not apply to appro- 
priations known as permanent or indefinite appropriations. 

The fact that a contract covers a part of two fiscal years does not 
necessarily mean that payments thereunder are for splitting between 
the two fiscal years involved upon the basis of services actually per- 
formed during each fiscal year. In fact, the general rule is that the 
tiscal year appropriation current at the time the contract is made is 
chargeable with payments under the contract, although performance 
thereunder may extend into the ensuing fiscal year. 23 Comp. Gen. 
370, and decisions therein cited. However, that rule can apply only 
where an appropriation current at the time may be considered as 
obligated for the performance of the entire contract. Therefore, 


under the above-quoted statutory provisions, it is clear that unless the 
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leases to which you refer can be regarded as imposing upon the fiscal 
year appropriation current at the time of the making of the lease a 
legal obligation for the payment of the rent accruing in the second 
fiscal year the fiscal year appropriation current at the time of making 
the lease cannot be considered as available for payment of rental for 
any part of the second fiscal year. 

It repeatedly has been held by both this office and the courts that 
a lease executed by or on behalf of the United States for a term of 
years, in the absence of specific authority therefor, is binding upon the 
United States only to the end of the fiscal year for which the appro- 
priation involved was available at the beginning of the term with the 
option in the Government of renewal from year to year until the end 
of the term. See Leiter v. United States, 271 U. S. 204; Goodyear 
Tire & Rubber Company v. United States, 276 U. S. 287; 19 Comp. 
Gen. 758, and authorities there cited. Under that principle, leases 
such as referred to by you, may, in the absence of specific authority 
otherwise, be regarded as binding upon the United States only to the 
end of the first fiscal year and, therefore, may not be regarded as 
obligating the appropriation under which they are made beyond the 
fiscal year for which the appropriation is made. No difference is 
perceived in that respect between the rental of real estate and the 
rental of personal property. 

The two decisions of this office to which you refer are not in point 
here and do not in anywise support or tend to support a contrary 
view. While in 16 Comp. Gen. 644, it appears that the administrative 
office was contemplating a lease for one year, which comprised part 
of the two fiscal years 1937 and 1938, it appears that for the period 
subsequent to June 30, 1937, the proposed lease was to be subject to 
funds being made available. Thus, there was not involved the ques- 
tion whether the appropriation available for the first fiscal year was 
available for the payment of rent for any part of the second fiscal 
year. The decision in 9 Comp. Gen. 6 likewise did not involve a 
question relating to the payment of rent from an appropriation for a 
given fiscal year for a period extending beyond that fiscal year. 

Accordingly, the question presented must be, and is, answered in 
the negative. 


(B-44103) 


DESIGNATION OF ACTING POSTMASTERS DURING ABSENCE OF REG- 
ULAR POSTMASTERS ON MERCHANT MARINE DUTY OR BECAUSE 
OF PROLONGED ILLNESS 


In view of section 2 of the act of June 23, 1943, which, in conferring reemplo) 
ment rights on persons in the employ of the United States who enter the 
merchant marine, provides that, upon reemployment, such persons shall be 
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considered as having been on furlough or leave of absence, an acting post- 
master may be designated to take charge of a post office during the absence 
of the regular postmaster on active merchant marine duty, as is authorized 
by the act of December 6, 1940, in cases where the regular postmaster has 
been granted leave without pay pursuant to the act for the performance of 
active military or naval duty. 

In the absence of statutory authority for the designation of an acting postmaster 
prior to the time the office of postmaster becomes vacant, except in cases 
where the postmaster is absent in the active military, naval, or merchant 
marine service, an acting postmaster may not be designated to serve during 
the absence of the postmaster because of a prolonged illness. 


Comptroller General Warren to the Postmaster General, September 7, 1944: 
I have your letter of August 24, 1944, reference 14, as follows: 


Under the provisions of the Act of June 25, 1938, the Postmaster General has 
authority to designate some person to act as postmaster whenever the office of a 
postmaster becomes vacant through death, resignation or removal. Under the 
provisions of Public Law 887, approved December 6, 1940, amending the Act of 
June 25, 1938, the Postmaster General is also authorized to appoint acting post- 
masters to serve for the period of absence of regular postmasters who enter 
military service. 

During the present war emergency, the Department has received numerous 
requests from postmasters for leave of absence without pay for the purpose 
of entering the Merchant Marine Service. Up to this time such requests have 
been denied in the belief that acting postmasters cannot be appointed except 
for the purpose of filling a vacancy caused through death, resignation, removal, 
or through a military leave of absence granted a regular postmaster. 

It frequently occurs that the regular postmaster of an office is necessarily 
absent from duty for a long period of time due to a severe illness which requires 
hospitalization and a period of convalescence. Due to the lack of any specific 
reason which would permit the Postmaster General to designate some person as 
acting or interim postmaster during the absence of the regular postmaster, the 
Department has required the regular postmaster to continue in charge of the office. 

The Department requests your opinion as to whether under existing law, an 
acting postmaster may be designated to take charge of an office temporarily where 
the regular postmaster is absent during a long period of illness or where the 
regular postmaster has entered the Merchant Marine Service. 


Sections 39 and 39a, Title 39, U. S. Code, provide in pertinent part 
as follows: 


§ 39. Vacancies through death, resignation, or removal; ad interim appoint- 
ments; bond of appointee and liability thereunder; regular appointments when 
made. 

Whenever the office of a postmaster becomes vacant through death, resignation, 
or removal, the Postmaster General shall designate some person to act as post- 
master until a regular appointment can be made by the President in case the 
office is in the first, second, or third class, and by the Postmaster General when 
the office is in the fourth class; and the Postmaster General shall notify the 
General Accounting Office of the change. The postmaster so appointed shall be 
responsible under his bond for the safekeeping of the public property pertaining 
to the post office and the performance of the duties of his office until a regular 
postmaster has been duly appointed and qualified and has taken possession of the 
office. Whenever a vacancy occurs from any cause the appointment of the 
regular postmaster shall be made without unnecessary delay. A person, who, 
upon the occurrence of a vacancy and pending the appointment of a postmaster 
or the designation of an acting postmaster, assumes and properly performs the 
duties of postmaster at any third- or fourth-class post office shall be allowed 
compensation as postmaster for the period of such service; * * *. (Mar. 1, 
1921, ch. 88, § 1, 41 Stat. 1151; June 10, 1921, ch. 18, § 304, 42 Stat. 24; Apr. 22, 
1937, ch. 122, 50 Stat. 71.) 

§ 39a. Appointments of acting postmasters; period of service; extension of 
period. 

Appointments of acting postmasters in all classes of post offices shall be made 
by the Postmaster General: Provided, That acting postmasters shall serve not 
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to exceed six months from the date of their designation, except that the Post- 
master General may extend the period of service of any acting postmaster beyond 
such six months’ period with the permission of the Civil Service Commission : 
Provided further, That at any post office the postmaster of which has been called 
for duty as a member of the National Guard or of the Reserve of the Army, Navy, 
or Marine Corps or pursuant to draft or voluntary enlistment, the Postmaster 
General is authorized to grant leave of absence without pay to such postmaster 
und to appoint an acting postmaster at such post office to serve for the period 
only of the absence of the regular postmaster on military service, requiring such 
acting postmaster to furnish suitable bond with surety for the faithful perform- 
ance of the duties as acting postmaster and releasing the regular postmaster and 
his sureties of responsibility for the conduct of the office during such period: 
Provided further, That where a postmaster resigns for the purpose of military 
service as herein described and subsequently wishes to resume his previous posi- 
tion as postmaster he may be permitted, upon being released from military 
service, to withdraw his resignation and resume the office of postmaster, or be 
reappointed thereto, in the event the office is being conducted at the time by an 
acting postmaster: Provided further, That appointments of acting postmasters to 
serve during absences of regular postmasters on leave granted pursuant to the 
terms of this section shall be made in accordance with the civil-service laws, 
rules, and regulations, and such appointments may continue until the return to 
duty of the regular postmaster or until it has been determined that the regular 
postmaster will not return to duty. (June 25, 1938, ch. 678, § 3, 52 Stat. 1077; Dec. 
6, 1940, ch. 927, 54 Stat. 1221.) 

Section 8 of the Selective Training and Service Act, approved Sep- 
tember 16, 1940, 54 Stat. 890, as extended by the provisions of section 
7 of the act of August 18, 1941, 55 Stat. 627, to include persons who 
voluntarily entered the active military or naval service, provides re- 
employment benefits to officers and employees of the United States 
who entered the active military or naval service subsequent to May 1, 
1940. The act of August 1, 1941, as amended by the act of April 7, 
1942, 56 Stat. 200, authorizes the payment of compensation during 
accumulated or accrued annual leave to officers and employees of the 
United States who enter the active military or naval service. Those 
statutes are applicable to postmasters. See decision of September 19, 
1941, 21 Comp. Gen. 237, which held inter alia that: “The terms of 
Public Law 202 [act of August 1, 1941] are regarded as in conflict with, 
and as superseding, that portion of the act of December 6, 1940 [39 
U. S. Code 39a, supra], which authorized the Postmaster General to 
grant leave of absence without pay to postmasters during their ab- 
sence on active duty to the extent of any annual leave for which pay- 
ment is authorized to be made.” (Quoting from page 239.) 

Section 2 of the act of June 23, 1943, 57 Stat. 162, extended the bene- 
fits of reemployment provided by the Selective Training and Service 
Act to officers and employees of the United States who enter the 
merchant marine, and section 4 of the same statute, 57 Stat. 163, ex- 
tended the benefits to be paid for accumulated or accrued annual leave 
provided by the act of August 1, 1941, as amended, to officers and em- 
ployees of the United States who enter the merchant marine. 

While 39 U. S. Code 39a specifically has not been extended to au- 
thorize the granting of leave without pay to postmasters who enter 


the merchant marine, for a period beyond leave with pay, nevertheless 
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such authority now must be inferred in order to give complete effect 
to the provisions of section 2 of the act of June 23, 1943, supra, extend- 
ing reemployment benefits to officers and employees of the United 
States, including postmasters, who enter the merchant marine. That 
is to say, a postmaster “shall be considered as having been on furlough 
or leave of absence during his period of service” in the merchant 
marine and he “shall be so restored [to the office of postmaster] with- 
out loss of seniority” (quoting from section 2 (b) of the act of June 23, 
1943). Accordingly, there appears justified the conclusion that an 
acting postmaster may be designated to take charge of a post office 
during the absence of the regular postmaster on active duty in the 
merchant marine service. 

However, I find no provision of law for designating an acting post- 
master who will be responsible under a bond for the proper conduct of 
the office and settlement of the accounts during a long period of illness 
of the regular postmaster. Other than absences during service in the 
active military, naval, or merchant marine service, the office of post- 
master must become vacant before an acting postmaster may be desig- 
nated. See, also, 39 U. S. Code 38. 

Accordingly, the first question posed in the concluding paragraph 
of your letter is answered in the negative, and the second, in the 
affirmative. 

































(B-43603 ) 


TRAVELING EXPENSES—MILITARY, ETC., PERSONNEL DETAILED TO 
CIVILIAN AGENCY 





The current statutory authority to authorize, alternatively, the payment of per 
diem in lieu of subsistence or mileage, as circumstances warrant, for un- 
repeated travel by Army and Navy officers may be exercised by the head of 
a civilian agency in directing travel of officers assigned or detailed thereto, 
and, therefore, a per diem allowance instead of mileage may be paid to 
Army officers assigned or detailed to a constituent agency of the Office for 
HEmergency Management, under orders directing travel on a per diem basis, 
or pursuant to instructions fixing the conditions under which the per diem 
allowance will be paid, issued by the head of such agency. 

In prescribing the conditions under which a per diem allowance instead of mileage 
will be paid for unrepeated travel by Army officers assigned or detailed to 
a constituent agency of the Office for Emergency Management, the head of 
such agency may adopt, to the extent deemed administratively appropriate, 
the provisions of War Department Circular No. 60—or the superseding 
circular, No. 260—prescribing pursuant to statutory authority the conditions 
under which Army officers traveling on official business for their own service 
would be paid a per diem allowance instead of mileage for unrepeated travel. 

Under the established rule that military and naval officers traveling for civilian 
agencies are entitled to travel allowances on the same basis as though travel- 
ing for their own services, even though such allowances be paid from the 
appropriations made for the civilian agency, the appropriations for the 
constituent agencies of the Office for Emergency Management may be con- 
sidered available for the payment to Army officers detailed to such agencies 
of per diem in lieu of subsistence at not to exceed $7 per day, the maximum 
rate for which appropriations for the military, naval, etc., services are 

made available by section 211 of the Independent Offices Appropriation Act, 

1945. 
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Assistant Comptroller General Yates to the Director, Division of Central Ad- 
ministrative Services, Office for Emergency Management, September 8, 
1944: 


Consideration has been given your letter of July 29, 1944, as follows: 


Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, provides as 
follows: 

“Spe, 12. Officers of any of the services mentioned in the title of this Act, in- 
cluding Reserve components thereof and the National Guard, while on active 
duty in the Federal Service, when traveling under competent orders without 
troops shall receive a mileage allowance at the rate of 8 cents per mile, distance 
to be computed by the shortest usually traveled route and existing laws providing 
for the issue of transportation requests to officers of the Army traveling under 
competent orders, and for deduction to be made from mileage accounts when 
transportation is furnished by the United States, are hereby made applicable to 
all the services mentioned in the title of this Act, but in cases when orders are 
given for travel to be performed repeatedly between two or more places in the 
same vicinity, as determined by the head of the executive department concerned, 
he may, in his discretion, direct that actual and necessary expenses only be 
allowed. Actual expenses only shall be paid for travel under orders in Alaska 
and outside the limits of the United States in North America. 

“Unless otherwise expressly provided by law, no officer of the services men- 
tioned in the title of this Act shall. be allowed or paid any sum in excess of ex- 
penses actually incurred for subsistence while traveling on duty away from hiS 
designated post of duty, nor any sum for such expenses actually incurred in excess 
of $7 per day. The heads of the executive departments concerned are authorized 
to prescribe per diem rates of allowance, not exceeding $6, in lieu of subsistence to 
officers traveling on official business and away from their designated posts of 
duty: Provided, That for travel by air under competent orders on duty without 
troops, under regulations to be prescribed respectively by the heads of the depart- 
ments concerned, members (including officers, warrant officers, contract surgeons, 
enlisted men, aviation cadets, and members of the Nurse Corps) of the services 
mentioned in the title of this Act, and of the legally constituted Reserves of said 
services while on active duty, and of the National Guard while in Federal service, 
or while participating in exercises, or performing duties under sections 92, 94, 
97, or 99 of the National Defense Act, shall, in lieu of mileage or other travel 
allowances, be allowed and paid their actual and necessary traveling expenses not 
to exceed $8 per day, or, in lieu thereof, per diem allowances at rates not to 
exceed $6 per day.” 

The Military Appropriation Act, 1945, Public Law 374, approved June 28, 
1944, provides in part under the heading Finance Department: 

“Provided further, That the Secretary of War, in prescribing per diem rates of 
allowance in accordance with law for officers and warrant oflicers of the Army 
of the United States traveling on official business and away from their designated 
posts of duty, is hereby authorized to prescribe such per diem rates of allowance, 
whether or not orders are given to such officers for travel to be performed re- 
peatedly between two or more places in the same vicinity, and without regard 
to the length of time away from their designated posts of duty under such orders, 
and also the actual and necessary expenses or per diem in lieu thereof as he 
may determine and approve for military and civilian personne] in and under the 
Military Establishment on special duty in foreign countries * * *.” 

In a decision rendered to me, B-41305, dated June 7, 1944, it was held that the 
provisions of War Department Circular 60 were not for application to travel 
performed by army officers detailed to the Selective Service System and performing 
travel under authority of orders issued by the Director of the Selective Service. 
This decision further implied that the provisions of War Department Circular 
No. 60 did not extend to officer personnel detailed to civilian agencies although 
the travel expenses actually be paid from the appropriation of the civilian agency. 

In effect this appears to resolve itself into an exception to the general rule that 
unless other allowances are provided by specific legislation, officers of the land 
and naval forces detailed to duty with civilian agencies of the Government are 
entitled only to their military or naval pay and allowances as provided by law, 
and therefore, to the same allowances for travel performed under such details 
as would be payable were they traveling on duty of the service from which de- 
tailed, although such allowances actually be paid from appropriations of the 
civilian agency. 1 Comp. Gen. 98; 15 id. 98; 18 id. 923. 
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In view of the language contained in Public Law 374, supra, specifically vesting 
the discretion in the Secretary of War to prescribe per diem rates of allowance 
irrespective of whether or not orders are given for travel to be performed re- 
peatedly between two or more places in the same vicinity, I would appreciate 
you advising nie whether the head of any civilian agency to whom officer per- 
sonnel of the army have been detailed may elect to adopt the provisions of War 
Department Circular 60 and prescribe per diem rates of allowance whether or 
not the travel involved is repeated travel. (Except that he may not prescribe 
$7 per diem.) 

If the answer to this question is in the negative, would the head of the civilian 
agency be required to authorize reimbursement for travel to army personnel 
detailed to such agency in accordance with the Pay Readjustment Act of 1942, 
supra. 

It is assumed that your questions relate to Army officers detailed to 
the constituent agencies of the Office for Emergency Management, and 
the submission will be answered on that basis. 

The instructions contained in War Department Circular No. 60, 
February 10, 1944, were issued under the authority of provisions con- 
tained in the Military Appropriation Act, 1944, 57 Stat. 351, similar 
to those quoted in your letter from the Military Appropriation Act, 
1945, 58 Stat. 577, and prescribed the conditions under which Army 
officers traveling on official business would be paid a per diem allow- 
ance instead of mileage for unrepeated travel. In the decision of 
June 7, 1944, B-41305, to which you refer, it was held, in effect, that 
the provisions of said Circular No. 60, did not apply of their own 
force to Army officers assigned or detailed to the Selective Service 
System or to other officer personnel of the Selective Service, whether 
traveling under orders of such agency or of some other constituent 
agency of the Office for Emergency Management. It was pointed out 
that the said provisions contained in the Military Appropriation Act, 
1944, and similar provisions for the Navy contained in the Naval 
Appropriation Act, 1944, 57 Stat. 204, gave the head of the depart- 
ment concerned an election to prescribe a per diem instead of mileage 
for official travel as might be found appropriate in each service or in 
particular cases. It was further pointed out that in view of the like 
authority conferred on the Director of Selective Service in the War 
Manpower Commission Appropriation Act, 1944, 57 Stat. 519, to au- 
thorize a per diem instead of mileage with respect to the travel of 
officers of the Army, Navy and Marine Corps and their reserve com- 
ponents, it was evident that the authority of the Secretary of War 
to elect to prescribe a per diem instead of mileage, either generally 
or in individual cases, was not intended to extend to Army officers 
detailed or assigned to the Selective Service System, the authority to 
make the election with respect to the travel of such officers being 
placed in the Director of Selective Service. The decision neither held, 
nor purported to hold, that a per diem instead of mileage for unre- 
peated travel might not be prescribed for Army officers assigned or 
detailed to other constituent agencies of the Office for Emergency Man- 
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agement and your present submission is understood as raising that 
question under the long established rule that, unless otherwise specifi- 
cally provided by law, Army and Navy officers detailed to duty with 
civilian agencies are to be paid their regular military travel allow- 
ances although the travel be directed by the civilian agency and be paid 
for from the appropriations of the civilian agency. In connection 
with that question, there arises the further question—if a per diem 
instead of mileage may be so prescribed for Army officers detailed to 
civilian agencies, as currently authorized by law for Army officers 
generally—whether such per diem instead of mileage may be pre- 
scribed by the head of the agency authorized to direct the travel. 

Section 12 of the Joint Service Pay Act of June 10, 1922, 42 Stat. 
631, contained provisions like those contained in the first paragraph 
of section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, quoted 
in your letter, authorizing the head of the department concerned, “in 
his discretion,” to direct that actual and necessary expenses—instead 
of mileage—be allowed officers “in cases when orders are given for 
travel to be performed repeatedly between two or more places” and 
further authorizing the heads of the departments concerned to pre- 
scribe per diem rates of allowance in lieu of subsistence for officers so 
traveling. In decision of August 5, 1935, 15 Comp. Gen. 98, it was 
held that officers of the Army detailed for duty with the Works Prog- 
ress Administration might be directed by the Administrator of the 
Works Progress Administration to perform travel repeatedly between 
two or more places pursuant to the said provisions of section 12 of the 
act of June 10, 1922, and if two or more journeys were made between 
the places named in the order the officer would be entitled to reimburse- 
ment of his actual and necessary expenses or a per diem in lieu of 
subsistence, as provided by law, regulations, and the travel orders. 
That decision apparently recognized that where an election exists under 
the statute to direct payment of travel allowances to military officers 
under one or the other of two alternative methods, such election may be 
exercised by the head of a civilian agency authorized to direct the travel 
of military officers assigned or detailed to such agency. The principle 
of that decision would appear to be in consonance with the purpose 
of such alternative provisions to permit the travel allowances to be 
adapted to the circumstances and character of the travel involved. 
The same principle would apply likewise to the current extensions of 
the said provisions contained in section 12 to authorize, alternatively, 
the payment of a per diem or mileage, as circumstances warrant, for 
travel by Army and Navy officers under orders not requiring repeated 
travel. 

You are advised, therefore, that this office will not be required to 
object to payments, otherwise correct and proper, of a per diem allow- 
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ance instead of mileage to officers within such statutory provisions 
assigned or detailed to the constituent agencies of the Office for Emer- 
gency Management, under orders issued by the heads of such agencies 
directing travel on a per diem basis or pursuant to instructions issued 
by the heads of such agencies fixing the conditions under which a per 
diem allowance instead of mileage will be paid to officers detailed or 
assigned to such agencies. In that connection, there would appear to 
be no reason why the head of any such agency should not “adopt” the 
provisions of War Department Circular No. 60—or those of War De- 
partment Circular No. 260, dated June 26, 1944, which superseded 
Circular No. 60—to the extent that those provisions may be deemed 
administratively appropriate to the circumstances and conditions of 
travel by military officers for such civilian agency. 

Your letter indicates, parenthetically, an assumption that the per 
diem allowance in such cases would be limited to $6 a day. That 
apparently is predicated on the said decision of June 7, 1944, where 
it was pointed out that section 119 of the Naval Appropriation Act, 
1944, approved June 26, 1943, 57 Stat. 217, making funds appropri- 
ated in the appropriation acts for the fiscal year 1944 for the services 
mentioned in the title of the Pay Readjustment Act of 1942, but not 
other appropriations, available for, and authorizing the heads of 
the executive departments concerned to prescribe, per diem allow- 
ances “at rates not to exceed $7 per day” for officers traveling on 
official business, could not be considered as extending to officers 
assigned or detailed to the Selective Service System, in view of the 
provisions contained in the subsequently enacted War Manpower 
Commission Appropriation Act, 1944, approved July 12, 1943, 57 Stat. 
519, specifically authorizing the Director of Selective Service to pre- 
scribe per diem rates of allowance, “not exceeding $6,” for officers 
of the Army, Navy and Marine Corps so assigned or detailed. For 
the current fiscal year, however, the similar provisions for the Selec- 
tive Service System contained in the National War Agency Appro- 
priation Act, 1945, Public Law 372, approved June 28, 1944, 58 Stat. 
544, specifically authorize the Director of Selective Service to pre- 
scribe per diem rates of allowances, “not exceeding $7,” for the travel 
of such officers. The said provisions contained in section 119 of the 
Naval Appropriation Act, 1944, respecting the services mentioned 
in the title of the Pay Readjustment Act and authorizing the heads 
of the departments concerned to prescribe per diem rates of allow- 
ances, “at rates not to exceed $7 per day,” for officers traveling on 
official business, are repeated for the current fiscal year in section 211 
of the Independent Offices Appropriation Act, 1945, Public Law 
358, approved June 27, 1944, 58 Stat. 387. While the appropriations 
for civilian agencies are not specifically made available for the pay- 
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ment of similar per diem rates to military and naval officers assigned 
or detailed to such agencies, the conclusion appears warranted that 
like payments may be made to such officers, that is, at rates not ex- 
ceeding $7 a day, under the established rule that military and naval 
oflicers traveling for civilian agencies are entitled to travel allowances 
on the same basis as though traveling for their own services, even 
though such allowances be paid from the appropriations made for 
the civilian agency. On such basis, you are advised that credit will 
be allowed by this office for otherwise proper payments of per diem 
allowances, during the present fiscal year, at rates not to exceed $7 
per day to such officers detailed to the constituent agencies of the 
Office for Emergency Management, if such payments be properly 
prescribed. 
Your submission is answered accordingly. 


(B-43679) 


CONTRACTS—COST-PLUS—PENSIONS, RETIREMENT, ETC., OF 
EMPLOYEES 


Even though containing no provision that amounts to be reimbursed to the con- 
tractor by the Government for the cost of maintaining employee welfare plans, 
such as a retirenfent plan, be a proportionate share, the provision of a cost- 
plus-a-fixed-fee contract limiting reimbursement to “actual expenditures in the 
performance of the work” requires the conclusion that no amount in excess 
of that necessary for the eventual payment of benefits to employees was to be 
paid the contractor as reimbursement for expenditures in connection with its 
retirement plan. 

Under a cost-plus-a-fixed-fee contract providing for reimbursement of the cost of 
employee welfare plans, the contractor may not be reimbursed for its ex- 
penditures in connection with a retirement plan on the basis of an arbitrary 
determination of the Government’s proportionate share of the expenditures; 
however, the contracting officer’s authorization of a lump-sum paynfent or a 
percentage of the estimated expenditures to cover the payment of pensions 
will not be questioned if the authorization is based upon a reasonable determi- 
nation or estimate of probable expenditures. 

In view of the difficulty of determining with certainty the number of employees who 
will ultimately participate in the pension benefits of the contractor's retire- 
ment plan, reimbursement under a War Department cost-plus-a-fixed-fee con- 
tract of the Government's proportionate share of the expenditures in connec- 
tion with the plan may be made on the basis of a percentage of the probable 
cost thereof, which percentage was determined as proper by the contracting 
officer on the basis of the experience derived by the War Department from a 
study of other retirenfent plans, with due regard being given to the number 
of workers temporarily employed by the contractor. 


Comptroller General Warren to the Secretary of War, September 9, 1944: 
Reference is made to your letter of July 31, 1944, as follows: 


Transmitted herewith are papers together with vouchers in favor of the U. S. 
Rubber Company, Des Moines, Iowa, in the amount of $142,336.17 covering claim 
for refunds due to previous deductions made by Colonel F. Pearson, Finance 
Officer, U. S. A. The deductions and amounts withheld are as follows: 
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VOUCHERS FROM WHICH AND AMOUNTS WITHHELD 

















U. 8. R. Co..VO. No.. R-6017 R-6023 R-6048 R-6030 
Bureau Vou. No-.- 295 296 299 303 
D. O. Voucher No-. 112961 112960 112962 113399 











Sse Rindeans taivchimaiiet Apr. 1944 Apr. 1944 Apr. 1944 Apr. 1944 
Amount Withheld___- It 7, 972. 45 19, 532. 52 104, 930.80 9,900.40 
Total $142, 336. 17 


ITEMS WITHHELD 
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These deductions were made by the Finance Officer from remittances to the 
Des Moines Ordnance Plant, Des Moines, lowa, by reason of Exceptions taken 
in War Contract Project Audit Section. The notices of Exception dated March 
25, 1944 state: 

“There is no showing that the amount represents the Governments propor- 
tionate share of the Pension Plan Account as proposed by the Commanding 
Officer, Des Moines Ordnance Plant, in letter of March 25, 1942.” 

The pertinent contract provision under which the expenditure was made 
merely requires that such expenditure be made in accordance with the em- 
ployee relations plans maintained by the contractor and that such plan shall 
be expressly authorized in writing by the Contracting Officer. Nowhere is there 
a requirement that the amount be a proportionate share. In the opinion of the 
Department this is an adjustment in the interest of the Government. In this 
connection attention is invited to certificate of fact of Major F. O. Rising, 
Commanding Officer of the Plant, in which he states: 

“In my opinion it has been established as a fact that the expenditures de- 
scribed herein were incurred pursuant to an established employee relations 
plan consistent with the General Employee Welfare Plans existing throughout 
the Contractor’s organization, and that the costs herein given represent the 
Government's proportionate share thereof as determined and stated in Brig. 
Gen. Kirk’s letter dated 27 May 1943, and are in accordance with the Provisions 
of paragraph 1m of Article V-A Title V of Contract W-ORD-528.” 

The matter at issue involves the employee Retirement Allowance Plan of 
the contractor at the Des Moines Ordnance Plant under contract W—-ORD-528. 
The reason for the suspension is apparently that there is no showing that the 
amount reimbursable on individual vouchers represents the War Department’s 
proportionate share of the pension plan account. 

The contractor in letter of 9 May 1944 has stated that the company’s Retire- 
ment Allowance Plan is an established employee welfare plan. It further ap- 
pears that Brig. Gen. Kirk, Contracting Officer, in his letter of 27 May 1943, 
made a specific determination with respect to the matter of reimbursement of 
the contractor's contribution towards this welfare plan and expressly authorized 
in writing the particular share of the plan which is to be charged to the War 
Department. The amount for which the contractor seeks reimbursement has 
been determined in accordance with such authorization. It will be noted that 
under such determination the normal pension accrual rate of 1.3% of the pay- 
roll was discounted 75%, the Government bearing only 25% of such rate or 
0.325% of the payroll. This is a negotiated figure in accordance with the wel- 
fare clause of the contract based upon the authority of the contracting officer 
to make such determination. 

The U. S. Rubber Company’s Retirement Allowance Plan provides for the pay- 
ment under certain conditions of benefits to employees who retire or who become 
totally disabled. Also under certain conditions it provides a termination allow- 
ance to employees who withdraw from employment but who are not eligible for 
the retirement or disability benefits. Since the workers at these plants include 
many individuals temporarily employed, reimbursement to the contractor for 
his contributions to the Retirement Allowance Plan on the basis of the regular 
accrual factors would result in reimbursement in excess of the amounts which 
would be actually needed by the contractor to provide for the retirement, disable- 
ment, or withdrawal of individuals employed on Ordnance contracts. In arriving 
at a reduced accrual rate for this Retirement Allowance Plan, consideration was 
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given to the manner in which the corresponding negotiation was carried on in 
connection with the retirement plan for the E. I. du Pont de Nemours Com- 
pany’s employees. In determining reimbursement of that contractor’s contribu- 
tions toward the du Pont Company’s retirement plan, its regular pension accrual 
rate was discounted 70% to reflect the reduced need for pensions among em- 
ployees working on Ordnance contracts, of whom many have.only temporary 
tenure. This general method was followed in the instant case and the average 
accrual rate of 13% of payroll of the U. S. Rubber Company was discounted 
75%, i. e., the War Department was called upon to pay only 25% of the normal 
pension accrual rate for this contractor as determined by total payments from 
the Retirement Allowance Plan over the most recent 10 year period for which 
statistics were available. 

Notice of Exception refers to a letter from the Commanding Officer, dated 25 
March 1942, expressing a general opinion that upon the termination of employ- 
ment of any employee while he is working at the Des Moines Ordnance Plant, 
the Government should be liable to reimburse only an amount bearing the same 
ratio to the total amount awarded under the plan as the time worked at the 
plant bears to the total time he was employed by the contractor. The general 
opinion expressed in such letter, while apparently referring to only one type of 
benefit provided under the Retirement Allowance Plan, is not inconsistent with 
the later determination made by the Contracting Officer and in any event can 
not affect the validity of such determination. The particular method outlined 
in this letter would require determination of the ratio of time spent performing 
CPFF operations to total time spent in the employment of the contractor for 
each individual withdrawing from employment; this would also appear to be 
necessary in respect to an individual who had been employed at the plant under 
a CPFF contract but who was later transferred to other operations and whose 
employment later was terminated. Such determinations would be burdensome 
and impractical of attainment. Furthermore, the use of a discounted accrual 
rate as finally adopted by the Contracting Officer subsequent to the time when 
the opinion in the above-mentioned letter from the Commanding Officer was 
expressed, gives appropriate consideration and practical recognition to the point 
set forth in such letter. The War Department has studied various retirement 
plans and the factors upon which a fair and reasonable discount rate may be 
determined. Based upon such study it is believed that the method finally adopted 
in this particular case, involving the discounting of the regular pension accrual 
rate by 75%, is reasonable and in the interest of the Government and should be 
recognized. 

It is the considered judgment of this Department that the amounts involved 
are properly reimbursable under the contract and it is requested that you give 
consideration to this matter with the view to authorizing payment of the 
attached vouchers. 

It is requested that the entire file be returned to this Department with your 
opinion. 


Contract No. W-ORD-528, dated July 16, 1941, entered into on a 
cost-plus-a-fixed-fee basis as authorized under the act of July 2, 1940, 
54 Stat. 712, provides, generally, for management services in connec- 
tion with the design and construction of an ordnance manufacturing 
plant, and for the equipping and subsequent operation thereof upon 
its completion, in consideration of the reimbursement by the Govern- 
ment of the contractor’s expenditures as defined in the contract, plus 
stipulated fixed fees. So far as material to the consideration of the 
instant matter, Title V of the contract, entitled “Cost of the Work and 
Payment Therefor,’ provides under Article V—A, covering reimburse- 
ment for the contractor’s expenditures, as follows: 

1. The Contractor shall be reimbursed in the manner hereinafter described for 
such of its actual expenditures in the performance of the work under this contract, 
us May be approved or ratified by the Contracting Officer, and as are included in 


the following items: 
7 * * * * * * 
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m. Extra compensation to employees, discontinuance wages and charges under 
welfare and other employee relations plans maintained by the Contractor; Pro- 
vided, that the Government shall be chargeable therefor only insofar as the same 
are consistent with the general employee relations policies existing throughout 
the Contractor’s organization, or are incurred pursuant to agreement made as a 
result of collective bargaining with the representatives of employees, and are 
expressly authorized in writing by the Contracting Officer. 

The expenditure for which reimbursement, in part, is claimed 
by the contractor covers the amount set aside or deposited in a special 
fund, pursuant to the contractor’s Retirement Allowance Plan, to 
provide for the payment, under certain conditions, of benefits to those 
of its employees who are retired or become totally disabled. The evi- 
dence of record with respect to the said plan establishes that it became 
effective on January 1, 1940; that it is a part of the employee welfare 
plans maintained by the contractor throughout its organization; and 
that the then contracting officer, by letter of May 27, 1948, expressly 
authorized and approved, as the Government’s “proportionate share 
of the cost of maintaining the Pension and Retirement Plan of the 
U. S. Rubber Company,” the payment by the Government of 25 
percent of the amount resulting from the application of the contrac- 
tor’s normal pension rate to the pay rolls at this and certain other 
plants operated by the contractor under Government cost-plus-a-fixed- 
fee contracts. It appears that in the course of the audit of vouchers 
covering reimbursement to the contractor for the payments made to 
the pension accrual fund, computed on the basis as approved by the 
contracting officer, exception to the said payments was taken by the 
Audit Division of this office for the reason, in substance, as stated in 
your letter, “that there is no showing that the amount reimbursable 
on individual vouchers represents the War Department’s proportion- 
ate share of the pension plan account.” It further appears that the 
disbursing officer involved, instead of requesting review of such ex- 
ceptions, deducted the total amount of such payments in making 
other payments to the contractor. The voucher here involved covers 
a reclaim of the amount so deducted. 

While, as stated in your letter, the contract provision quoted above 
does not contain a requirement that the amount paid by the Govern- 
ment in reimbursement for the cost of maintaining employee welfare 
plans be a proportionate share, the language used in the contract, 
limiting reimbursement to “actual expenditures in the performance 
of the work,” clearly indicates that it was the intention of the parties 
that no amount be paid to the contractor in reimbursement for this 
expenditure in excess of that required for the eventual payment of 
benefits to the employees. 

The contractor’s Retirement Allowance Plan, as a prerequisite for 
participation in the benefits thereunder, requires that the employee 
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render at least 20 years of service to the contractor. Separate and 
apart from any normal employment turnover, it is evident that, since 
the services of those employees, who were hired only for the perform- 
ance of the contractor’s cost-plus-a-fixed-fee contracts, will terminate, 
in large measure, with the termination of the said contracts, relatively 
few of them will qualify for pension benefits. The purpose of the 
audit exception was to establish that proper consideration had been 
given to this factor by the contracting officer in fixing the rate for 
application in computing the amount of the Government’s contribu- 
tion to the pension fund account. In this connection, while under 
the terms of the contract involved the contracting officer is vested 
with broad and general powers in the matter of approving reim- 
bursable items of cost, such powers are not unlimited in their scope; 
nor may they be regarded as affecting in any manner whatever the 
statutory duty of this office to require evidence deemed necessary in 
support of payments made by disbursing officers from appropriated 
moneys. , 

Considered in the light of the foregoing, while an arbitrary deter- 
mination of the Government’s “proportionate share” of the expendi. 
ture involved is unauthorized, in appreciation of the difficulties attend- 
ant upon the determination with any degree of certainty or exactitude 
the proportion of the employees presently engaged on this and other 
similar contracts of the contractor, who will ultimately participate in 
the benefits of the said pension plan—this contingency being depend- 
ent, among other things, on the extension and scope of the contractor’s 
post-war operations—the contracting officer’s authorization of the 
payment of a lump sum or, as here, a percentage of the contractor’s 
expenditures to cover the payment of pensions to its employees, if 
shown to be based upon a reasonable determination or estimate of the 
probable cost to the contractor, will not be questioned by this office. 

In the present case, it appears from your above-quoted letter that the 
determination made as to the Government’s share of the expenditure 
involved was based upon the experience reported to have been derived 
by the War Department from a study of other retirement plans and 
that, in connection therewith, due consideration was given to the 
number of workers temporarily employed by the contractor. Accord- 
ingly, on the basis of the facts now of record, you are advised that 
payment on the voucher, covering reimbursement to the contractor 
computed on the basis as approved by the contracting officer, is author- 
ized, if otherwise correct. 

The voucher and accompanying papers are returned herewith. 
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(B-44098) 


FORTY-HOUR WEEK EMPLOYEES—REGULAR AND OVERTIME 
COMPENSATION WHILE IN TRAVEL STATUS 


An employee subject to the 40-hour week statute of March 28, 1934, whe is in a 
travel status away from headquarters is entitled to his regular compensation 
for travel time during his usual hours of work on a regular workday of his 
5-day weekly tour of duty, but not for any travel time thereafter on such a 
day. 

An employee subject to the 40-hour week statute of March 28, 1934, who is in 
a travel status away from headquarters is entitled to overtime compensation 
for any period of “labor”’—as distinguished from travel—beyond his 40-hour 
weekly tour of duty, whether such labor be performed on a non-workday or 
during hours outside of his daily tour of duty on a regular workday. 

An employee subject to the 40-hour week statute of March 28, 1934, who, while in a 
travel status, performs both actual work and travel on a day outside of his 
5-day weekly tour of duty is entitled to regular or overtime compensation, 
as the case may be, for travel performed during the 8 hours corresponding to 
those of his regular tour of duty, only, and to no compensation for travel per- 
formed after such hours—thus requiring that the maximum of 8 hours for 
which compensation would be payable as for travel time be reduced by the 
number of hours’ actual work performed during the hours corresponding to 
the regular tour of duty. 

The rule stated in decision of August 3, 1944, B-43439, 24 Comp. Gen. 65, with 
respect to payment of overtime compensation to employees subject to the 
40-hour week statute of March 28, 1934, for travel time on Saturday, the 
“overtime” day of the workweek under present work schedules, is applicable 
prospectively only, and, therefore, compensation for travel time on a Saturday 
prior to August 3, 1944, is for computation in accordance with the rule in 
14 Comp. Gen. 907 under which regular rates of compensation, only, are pay- 
able for not in excess of 8 hours of travel time on Saturday. 


Comptroller General Warren to the Secretary of the Navy, September 9, 1944: 
Ihave your letter of August 24, 1944, as follows: 


On April 21, 1944, Joseph A. Wombacher, employed as Electrician Snapper 
(Radio) at the U. S. Coast Guard Base, St. George, Staten Island, N. Y., with pay 
at the rate of $10.88 per diem, was directed by the field office at New York to pro- 
ceed to Little Gull Island Light Station for the purpose of investigating the con- 
dition of radio beacon equipment at that point, which had been damaged by fire, 
and to return to the Base at St. George, New York, to assemble the necessary 
equipment and proceed as necessary between the Base at St. George and Little 
Gull Island Light Station to make temporary installation of radio beacon equip- 
ment. Upon completion of the assignment, Wombacher was directed to return to 
the Coast Guard Base at St. George, Staten Island, N. Y¥., for resumption of 
regular duty. 

While Mr. Wombacher’s regular tour of duty under the 40-hour week Act of 
March 28, 1934, was 8 hours a day, 8:00 a. m. to 4:30 p. m. (including the one- 
half hour lunch period), from Monday to Friday, inglusive, he had been ad- 
ministratively ordered, since the beginning of the war emergency, to work from 
Monday to Saturday, inclusive, or 48 hours a week. However, if he works full 
time each day, his normal work week of 40 hours is completed at the close of 

Friday and the hours worked in excess of 40 a week, usually only eight hours on 
Saturday, are compensated for at the rate of time and one-half, as provided in 
Section 23 of the Act of March 28, 1934 (48 Stat. 522). 

On the occasion in question Mr. Wombacher had completed 32 hours of work 
at the close of Thursday, April 20, 1944, before he was ordered on the special 
assignment. His travel and work status, beginning April 21, 1944, is shown in 
the explanatory detail in the left-hand margin below, together with a tabulation 
of the hours which are considered regular time while in a travel or waiting status 
to be compensated for at the regular rate, and labor time, the latter to be com- 
pensated for at the rate of time and a half. 
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Work (labor) 


Over- 


Hours time 


Started to work at St. George Base 8:00 am; left Base at 
11:00 am by CG station wagon; arrived New London, 
Conn., 4:00 pm; waited to 5:30 pm for CG boat to 
Little Gull Is. Lt. Sta.; due to heavy seas boat could 
not land; returned t6 New London, arriving 10:00 pm. 


Hours to be compensated this date 


Left New London by CG boat 9:00 am; arrived Little 
Gull Is. Lt. Sta. 10:00 am; made inspection and list of 
equipment required; left Sta. by CG boat at 1:00 pm_- 

Arrived New London 2:00 pm.; made list of equipment 
required and telephoned to St. George Base; left New 
London for St. George Base 2:50 pm by CG station 


wagon 

Arrived St. George Base 7:30 pm; worked at St. George 
Base from 7:30 pm to 10:30 pm checking equipment 
needed and loading it on CG truck 


Less lunch & dinner (% hr. each) 
Hours to be compensated this date 


Left St. George Base by CG truck, containing equip- 
ment, 4:00 am; arrived Greenport, Long Is., 7:30 am; 
loaded equipment on CG boat and departed for Little 
Gull Is. Lt. Sta. 9:00 am 

Arrived Little Gull Is. Lt. Sta. 11:00 am; worked at Sta. 
7\% hrs.; waited until 7:20 pm for CG boat to New 
London, Conn 9:00-11:00 2 | 11:00- 6:15 

Arrived New London, Conn., 8:45 pm 6:15- 8:45 14) 


Less lunch & dinner (4% hr. each) 


Hours to be compensated this date 








Stormy weather delayed departure for Little Gull Is. 
Lt. Sta. until 2:00 pm; left by CG boat; arrived Sta. 
3:00 pm; worked until 5:00 pm 8:00- 4:30 

Left Sta. 5:10 pm by CG boat; arrived New London 
Base 6:30 pm; left New London by NY, NH & H RR, 
first available train, 7:16 pm 5:10- 6:30 

Arrived Grand Central Sta., New York City, 9:50 pm; | {7:16- 9:50 
arrived St. George Base 11:00 pm (travel by subway 
and ferry) 9:50-11:00 











Hours to be compensated this date 


In the Comptroller General’s decision of June 18, 1935 (14 Comp. Gen; 907), it 
was held (quoting*from the syllabi) : 

“The overtime for which compensation at the rate of time and one-half time 
is authorized by section 23, of the act of March 28, 1934, 48 Stat. 522, establishing 
the 40-hour week, has reference to time in excess of 40 hours a week during which 
the employee is engaged in labor. No labor is performed during periods of travel 
between duty stations and headquarters and accordingly during official travel 
time the.employee is limited to pay at the basic rate per hour for not to exceed 
8 hours per day.” 

It is the understanding of the Navy Department that under the holding in the 
above cited decision, an employee may be paid at the regular rate of pay for not 
to exceed 8 hours on a non-work day while traveling under orders, but that he 
is not entitled to be compensated at time and a half for the hours during which 
labor, as distinguished from travel or waiting time, was performed. 

Your decision is requested as to whether the analysis submitted by the Com- 
mandant of the Coast Guard in the case of Wombacher is accurate, in view 
of the fact that Saturday and Sunday for this per diem employee are non-work 
days under the tour of duty administratively established pursuant to the 40-hour 
week law as contained in section 23 of the Act of March 28, 1984, supra. 
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The decision of June 18, 1935, 14 Comp. Gen. 907, one of the para- 
graphs of the syllabus of which is quoted in your letter, held, so far 
as here material (quoting from the body of the decision) as follows: 


Section 23 of the act of March 28, 1934, 48 Stat. 522, establishing the 40-hour 
week contains the following proviso: 


“* * * Provided, That the regular hours of labor shall not be more than 
forty per week; and all overtime shall be compensated for at the rate of not 
less than time and one-half.” 


The over-time for which the statute authorizes time and one-half has reference 
to time in excess of 40 hours per week during which the employee is engaged 
in “labor.” During the time this employee was traveling between his temporary 
duty station and headquarters he was not engaged in labor, even though in a 
duty as distinguished from a nonpay status, and accordingly time spent on 
such trips should be eliminated when computing hours of labor for over-time 
pay purposes, the employee being entitled for such official travel time to pay 
at the basic rate per hour for not to exceed 8 hours in any one day, together 
with per diem in lieu of subsistence, as stated above, even though the time 
actually spent on official travel may exceed 8hours. * * * 

Under that decision an employee whose compensation is required 
to be computed and paid pursuant to the act of March 28, 1934, is 
entitled to only regular compensation, rather than to overtime com- 
pensation, for travel time on a non-workday—Saturday or Sunday— 
for the maximum of 8 hours corresponding to the employee’s regular 
daily tour of duty on work days, which in the case here presented, is 
from 8 a. m. to 4:30 p. m. with one-half hour off for lunch. Neither 
that decision nor any other decision of this office has stated specifically 
the rules for computing the compensation of such class of employees 
for travel time and for actual “labor” performed while in a travel 
status away from official headquarters either on work-days or non- 
workdays. Cf. 21 Comp. Gen. 724; 22 id. 105, 636; decision of August 
3, 1944, B-43439, 24 Comp. Gen. 65. 

Friday, April 21, 1944, was, in the case here presented, a regular 
workday for which regular compensation was payable regardless of 
whether the employee traveled or actually worked during his regular 
daily tour of duty from 8 a. m. to 4: 30 p. m. with one-half hour off for 
lunch. Hence, the employee was entitled to 8 hours regular compensa- 
tion for that day, as stated by the Commandant of the Coast Guard. 
The additional travel time on that day after 4: 30 p. m. properly was 
eliminated for the purpose of computing compensation. 

In regard to the administrative computation for Saturday, April 22, 
1944, it may be repeated that the decision of June 18, 1935, 14 Comp. 
Gen. 907, merely held that travel time was not “labor” within the mean- 
ing of the 1934 law, and that said decision did not intend to negative 
payment of overtime compensation for actual “labor” beyond the em- 
ployee’s regular 40-hour weekly tour of duty while he is in a travel 
status away from his official station as the statement in the penultimate 
paragraph of your letter would appear to indicate was your under- 
standing. Based upon the decision as a whole, the natural inference 
to be drawn therefrom is that for any period of “labor” beyond the 
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regular 40-hour weekly tour of duty, an employee is entitled to overtime 
compensation it being immaterial whether such “labor” was performed 
at headquarters or while in a travel status away from headquarters. 
Thus, pursuant to the rule stated in said decision, as above explained, 
the employee here involved was entitled only to regular compensation, 
rather than to overtime compensation, for travel time on Saturday, 
April 22, 1944, for the travel performed during the hours of the day 
corresponding to his regular daily tour of duty on workdays—8 a. m. 
to4:30p.m. Cf.22 Comp. Gen. 636. If, as here, an employee actually 
works (performs labor) during the portion of said 8 hours, or before 
8 a. m. or after 4:30 p. m., while in a travel status away from head- 
quarters, he is entitled to compensation at overtime rate for the time 
actually worked (labored), but the time actually worked on a non- 
workday during regular hours of duty—8 a. m. to 4: 30 p.m.—for which 
he received overtime compensation, of course, must be deducted from 
the 8 hours for which regular compensation otherwise would have been 
payable while traveling on the non-workday. Hence, the Commandant 
of the Coast Guard is in error in crediting the employee 3 hours (4:30 
p. m. to 7:30 p. m.) travel time for regular compensation in addition 
to the “labor” time actually performed during the employee’s regular 
hours of work. For any period during which “labor” actually was 
performed by the involyed employee on a nonworkday while in a travel 
status either before or after the regular hours of duty—8 a. m. to 4:30 
p. m.—the employee was entitled to overtime compensation. 

It is assumed for the purpose of this decision that the periods of 
work (labor) stated by the Commandant of the Coast Guard are cor- 
rect, that is, this office does not question that the work of inspection, 
checking materials, etc., actually performed by the employee was 
“labor” within the meaning of the 1934 statute, such a determination 
being primarily an administrative matter. 

Hence, for Saturday, April 22, 1944, the involved employee is en- 
titled to regular compensation for travel time from 8 a. m. to 10 a. m., 
from 1 p. m. to 2 p. m., and from 2:50 p. m. to 4:30 p. m., a total of 
4 hours and 40 minutes (4% hours), and to overtime compensation 
for actual work (labor) from 10 a. m. to 1 p. m., from 2 p. m. to 2:50 
p. m., from 7:30 to 10:30 p. m., a total of 6 hours 50 minutes (634 
hours)—there having been dropped fractions of 15 minutes in the 
computation of the hours shown in parenthesis. Accordingly, the 
computation stated in the letter for that day is not correct. 

However, the rule stated in the decision of June 18, 1935, was modi- 
fied in the decision of August 3, 1944, B-43439, 24 Comp. Gen. 65, to 
the Secretary of War, as follows—which decision is applicable only 
from and after its date: 

Generally, employees are entitled during travel time on official business to the 


same compensation per day they would have received had they been on duty at 
their regular station; that is, they are regarded as in a duty status during the 
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Same number of hours they would have worked regularly at their official station. 
22 Comp. Gen. 636. In line with such general rule, and in the light of the exist- 
ing regularly required employment on Saturday—the overtime day—I have to 
advise the rule stated in the decision of June 18, 1935, hereafter will not be 
regarded as precluding payment for travel time on Saturday of not to exceed 
8 hours overtime compensation which would have been paid to him had he 
remained on duty at his official station. Compare 23 Comp. Gen. 904. However, 
for travel time on Sunday the rule stated in 14 Comp. Gen. 907, remains in force, 
that is, the employee is entitled to only his basic rate of compensation for not 
to exceed 8 hours for travel time on Sunday. Compare decision of July 4, 1944 
(B-42854), 24 Comp. Gen. 11. No distinction in this respect is required between 
travel by common carrier and by privately owned conveyance. [Italics supplied. ] 

Of course, even under that rule, the employee would be entitled to 
overtime compensation for travel time for only a maximum of 8 hours 
during the regular hours of work on Saturday, the sixth work day of 
the week, and any time actually worked (labored) during that period 
would require a corresponding reduction in the 8 hours of travel time 
credit for which the employee otherwise would be entitled to overtime 
compensation. Also, the empldyee would be entitled to overtime com- 
pensation for any time actually worked (labored) either before or 
after the regular hours of work on Saturday, but he would not be en- 
titled to any compensation either regular or overtime for travel time 
outside of the regular hours of work. Hence, if the travel in question 
had been performed on or after August 3, 1944, the employee would 
have been entitled to 8 hours overtime compensation for the period 
8 a. m. to 4:30 p. m. during which period he was either traveling or 
actually laboring, plus 21 hours overtime compensation for the time 
actually worked from 7:30 p. m. to 10 [10:30] p. m. on Saturday, a 
total of 1014 [11] hours overtime compensation, and no hours at 
regular rate of compensation. 

For Sunday, April 23, 1944, a non-workday, the rules stated in the 
decision of June 18, 1935, as above amplified, remain in operation, 
that is, there is for application the rules first above stated for comput- 
ing compensation for Saturday, April 23, 1944, without regard to the 
rule stated in the decision of August 3, 1944. Hence, for Sunday, 
April 23, 1944, the employee was entitled to his regular compensation 
for travel time from 9 a. m. to 11 a. m., a total of 2 hours only, and 
to overtime compensation for time actually worked (labored) from 
7:30 a. m. to 9 a. m. (11% hours) and for the 714 hours of labor at the 
Little Gull Island Lighthouse Station both during and after the reg- 
ular tour of duty, total of 834 hours of overtime compensation. Ac- 
cordingly, the computation stated in the letter for that day is not 
correct. 

The computation stated in the letter, for Monday, April 24, 1944, a 
regular workday, is correct. That is, the employee was entitled to his 
regular compensation for 8 hours of travel time and actual labor for 
the period 8 a. m. to 4: 80 p. m. on that day, and to overtime compensa- 
tion for period 4: 30 p. m. to 5 p, m. of actual labor beyond his regular 
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tour of duty on that day. See comments with regard to Friday, April 
21, 1944, supra. 

Accordingly, the question posed in the concluding paragraph of your 
letter is answered in the negative. 


(B-44221) 


LEAVES OF ABSENCE—QUARTERLY LEAVE CREDIT—TRANSFER FROM 
TEMPORARY TO PERMANENT POSITIONS 


The continuous employment “for the entire quarter-year,” required by section 
2.1 (a) of the Annual Leave Regulations as a condition to granting permanent 
employees the quarterly leave credit authorized by said section, must have 
been rendered as a permanent employee, without regard to employment in 
a temporary position immediately prior to transfer or appointment to a 
permanent status. 


Comptroller General Warren to the Federal Security Administrator, September 
11, 1944: 


I have your letter of August 29, 1944, as follows: 


Section 2.1 (a) of Executive Order No. 9414 states in pertinent part as follows: 

“Permanent employees shall be credited with leave at the rate of two days per 
calendar month plus an additional 4% day in March, June, September, and Decem- 
ber to employees who were continuously employed for the entire quarter-year 
ending in such months * * *” 

Section 1.1 (b) of the same Executive order states that: 

“‘Permanent employees’ are those appointed without limitation as to length 
of service or for definite periods in excess of one year or for the duration of the 
present war and for six months thereafter.” 

In order for an employee to receive credit for the additional 4% day of annual 
leave as set forth in section 2.1 (a) is it necessary for him to be a “permanent 
employee” as defined in section 1.1 (b) for the entire calendar quarter? Or, is it 
sufficient for him to have been continuously employed for the quarter, even though 
part of such employment was not under a “permanent” appointment, provided he 
is a “permanent employee” as of the last day of the quarter? 

Permanent employees are credited with leave on a calendar month 
basis (section 2.1 (a) of the Regulations), whereas temporary em- 
ployees are credited with leave on a service month basis (section 2.1 
(b) of the Regulations). The former are entitled to two days’ annual 
leave credit per calendar month with an additional credit of one-half 
day at the end of the calendar quarter, and the latter are entitled to 
two and one-half days’ annual leave credit per service month with- 
out regard to the calendar month or quarter. When an employee is 
transferred or reappointed from a temporary to a permanent status 
for leave purposes (see section 1.1 (b) (c) of the Regulations), credits 
for leave as a permanent employee for the initial fractional calendar 
month’s service, or initial fractional calendar quarter’s service would 
be for adjustment on the same basis as though the employee had re- 
ceived initial appointment as a permanent employee, without regard 
to his service as a temporary employee. Of course, leave earned for 


each full month of service as a temporary employee would be for cred- 
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iting to the employee in his permanent position (section 4.11 of the 
Regulations). See Departmental Circular No. 471 of the Civil Serv- 
ice Commission dated February 26, 1944, and the table issued in con- 
nection therewith. Hence, the words, “employees who were con- 
tinuously employed for the entire quarter-year ending in such months,” 
appearing in section 2.1 (a) of the leave regulations quoted in the first 
paragraph of your letter, clearly mean continuous service for an entire 
calendar quarter as a permanent employee for whom the regulation 
has been prescribed. Otherwise, the employee would receive a double 
credit for leave at the end of the quarter for the same period of time, 
one as a temporary employee and the other as a permanent employee. 

Accordingly, the prime question posed in the concluding paragraph 
of your letter is answered in the affirmative, and the alternative, in the 
negative. 


(B-43236) 


PERSONAL SERVIGES—ATTORNEYS—SMALLER WAR PLANTS 
CORPORATION 


The provisions of section 365, Revised Statutes, requiring the approval of the 
Attorney General as a condition to payment for the services of “any at- 
torney or counselor to the United States, or any branch or Department of 
the Government thereof,” by other than Department of Justice officers, 
have no application to legal services procured under contract by the Smaller 
War Plants Corporation which, as provided in section 4 of the act of June 
11, 1942, creating the corporation, is authorized to sue and be sued, to 
complain and to defend in any court of competent jurisdiction, to select, 
employ, and fix the compensation of attorneys, and to enter into contracts 
with the United States Government. 

While section 365, Revised Statutes, requiring the approval of the Attorney 
General as a condition to payment for legal services obtained other than 
through the Department of Justice, has no application to legal services 
obtained under contract by the Smaller War Plants Corporation, the cor- 
poration’s funds made available by the National War Agency Appropri- 
ation Act, 1945, for expenditures “necessary to enable” the corporation to 
carry out its functions are not available for expenditures for such legal 
services unless it is shown affirmatively that the services could not have 
been procured from the Department of Justice without cost, or with less 
cost, to the corporation. 


Comptroller General Warren to the Chairman, Board of Directors, and General 
Manager, Smaller War Plants Corporation, September 12, 1944: 


There has been considered your letter of July 28, 1944, as follows: 


On July 8, 1944, Mr. R. EB. Shaughnessy an authorized certifying officer in 
the Smaller War Plants Corporation wrote you as follows: 

“The Smaller War Plants Corporation has consummated an attorneys agree- 
ment with Barba, Stern and Hiseman, attorneys of Philadelphia, Pennsylvania. 
The original executed copy of this agreement identified by the codification 
OEM-swp-2, is on file in your office. 

“I have been informed that claims for services rendered pursuant to this 
contract are to be presented in the immediate future with requests for expedi- 
tious handling. In order that this office may be in a position to promptly 
process these claims it is requested that you inform us as to whether or not 
the terms of Section 365 of the Revised Statutes (5 U. S. C. A. 314) are for 
application in this instance.” 
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In response to that letter your office cited the fact that vouchers were not 
rendered with the request for a decision and refused, on that basis, to respond 
to Mr. Shaughnessy’s request. 

While it is true that the Fiscal Officer did not have in his possession vouchers 
arising from the contract specifically mentioned in his letter, receipt of such 
vouchers is imminent. The matter, moreover, is of broader concern to this 
Corporation. 

Under authority of Public Law 372, the National War Agencies Appropriation 
Act, 1945, the Corporation is accorded authority to expend funds for procurement 
of services by contract of various professional personnel. In practice, some of 
the contracts consummated under this appropriation authority will be with 
attorneys. Since we are desirous of doing everything within our power to avoid 
unnecessary delays in payments under contracts with professional personnel, it is 
quite essential that we obtain some expression from you as to the applicability 
of Section 365 of the Revised Statutes, providing in substance for a certification 
by the Attorney General to the effect that the legal services sought to be procured 
cannot be furnished by the Department of Justice. 

It is the opinion of certain responsible officers within the Corporation that the 
extraordinary powers conferred upon the Smaller War Plants Corporation by 
Public Law 608 (77th Congress, enacted June 11, 1942) would make it unnecessary 
for the Corporation to comply with the statutory requirements cited. At the 
same time, our Fiscal Office does not feel free to certify vouchers not supported 
by the Attorney General's certificate, in the light of the fact that these vouchers 
are chargeable to the administrative appropriation of the Corporation specifically 
made subject. to the Budget and Accounting Act by terms of Public Law 372. 

Since it is the desire of this office to avail itself of the full effect of powers 
conferred under Public Law 603, and at the same time to comply explicitly with 
all laws and regulations by which we may be bound, it is respectfully requested 
that you render a decision on the specific point of the applicability of Section 365 
of the revised statutes to administrative contracts for professional legal services 
under authority of Public Law 603, 77th Congress, and Public Law 372, 78th 
Congress. 


Section 365, Revised Statutes (5 U. S. Code 314), provides: 


No compensation shall hereafter be allowed to any person, besides the respective 
district attorneys and assistant district attorneys for services as an attorney or 
counselor to the United States, or to any branch or Department of the Government 
thereof, except in cases specially authorized by law, and then only on the cer- 
tificate of the Attorney-General that such services were actually rendered, and 
that same could not be performed by the Attorney-General, or Solicitor-General, 
or the officers of the Department of Justice, or by the district attorneys. 


By section 4 of the act of June 11, 1942, 56 Stat. 353, the Smaller War 
Plants Corporation was created a body corporate with capital stock of 
$150,000,000 subscribed for by the United States through the Secretary 
of the Treasury to carry out the purposes of the said act. Briefly stated 
the Corporation, in order to carry out the purposes of the statute, is 
empowered to make loans or advances to small business concerns, to 
lease, sell or otherwise dispose of to any small business concern land, 
plants, equipment, etc., which the Corporation is authorized to pur- 
chase, lease or build for that purpose, to enter into contracts with the 
United States and to sublet such contracts to small business concerns. 
The Corporation is financed from the proceeds of the sale of its capital 
stock to the Government and from revenues derived from its opera- 
tions. Particular attention is directed to subsections (d), (f) (4), and 
(g) (8) of section 4 of the statute, 56 Stat. 353, 354, and 355, which 
provide, so far as here material, as follows: 


(d) The Corporation shall not have succession, beyond July 1, 1945, except 
for purposes of liquidation, unless its life is extended beyond such date pursuant 
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to an Act of Congress. It shall have power to adopt, alter, and use a corporate 
seal, which shall be judicially noticed; to make contracts; to lease such real 
estate as may be necessary for the transaction of its business; to sue and be sued, 
to complain and to defend, in any court of competent jurisdiction, State or Federal ; 
to select, employ, and fix the compensation of such officers, employees, attorneys, 
and agents as shall be necessary for the transaction of the business of the Cor- 
poration; to define their authority and duties, require bonds of them, and fix 
the penalties thereof; and to prescribe, amend, and repeal, by its board of directors, 
bylaws, rules, and regulations governing the manner in which its general business 
may be conducted and the powers granted to it by law may be exercised and 
enjoyed. The board of directors of the Corporation shall determine and prescribe 


the manner in which its obligations shall be incurred and its expenses allowed 
and paid. * * * 


(f) the Corporation is empowered * * * (4) to enter into contracts with 
the United States Government and any department, agency, or officer thereof 
having procurement powers obligating the Corporation to furnish articles, equip- 
ment, supplies, or materials to the Government * * *. 

* o o ? « o 7 


(3) The provisions of sections 112, 113, 114, 115, 116, and 117 of the Criminal 
Code of the United States (U. S. C., title 18, ch. 5, secs. 202 to 207, inclusive), 
insofar as applicable, are extended to apply to contracts or agreements with the 


Corporation under this Act. 

The employment of legal services by a corporation so created and 
vested with such powers—particularly the power to enter into con- 
tracts with the United States Government—could not reasonably be 
regarded as the employment of “services as an attorney or counselor 
to the United States, or to any branch or Department of the Govern- 
ment thereof” within the meaning of section 365, Revised Statutes, 
supra. 

The “National War Agency Appropriation Act, 1945,” approved 
June 28, 1944, 58 Stat. 541, Public Law 372, contains the following: 

Smaller War Plants Corporation, administrative expenses: Not to exceed 
$10,000,000 of the funds of the Smaller War Plants Corporation, acquired in 
accordance with the Act of June 11, 1942 (Public Law 603), shall be available 
for the administrative expenses of such Corporation necessary to enable it to 
earry out the functions vested in it by such Act, to carry out the provisions of 
section 2 of such Act, and such other functions as may be lawfully delegated to 
the Corporation, including * * * not to exceed $500,000 for the temporary 
employment of persons or organizations by contract or otherwise without regard 
to the civil-service and classification laws for special services, including audits 
notwithstanding section 5 of the Act of April 6, 1914 (5 U. S.C.55) * * *. 

In view of the nature of the Corporation and its functions as above 
stated, and in the light of the decisions hereinafter referred to, the 
limitation contained in the above-quoted appropriation act on the 
total amount of the Corporation’s funds which may be expended for 
administrative expenses and the further limitation as to the amount 
thereof ($500,000) which may be expended for the temporary em- 
ployment of persons or organizations by contract or otherwise with- 
out regard to the civil-service and classification laws, cannot operate 
to make section 365, Revised Statutes, applicable to the Corporation’s 
funds. 

In a decision of April 24, 1925, A-7650, after quoting statutes ap- 
plicable to the Federal Trade Commission, it was stated : 
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In other words, the Federal Trade Commission is authorized to file a tran- 
script of its proceedings with the proper circuit court of appeals and apply 
for an order compelling compliance with its order to cease and desist or the 
person, partnership, or corporation against whom such a cease and desist order 
may have been issued is authorized to obtain a review by the applicable circuit 
court of appeals of such order. Necessarily the conduct of such proceedings on 
behalf of the Commission requires the services of attorneys and frequently of 
attorneys familiar with the law and economics of unfair methods of com- 
petition. In view of the plain provisions of the act of September 26, 1914, 
supra, it appears to be clear that sections 189 and 3865, Revised Statutes, do 
not require the Commission to secure either the approval of the Attorney Gen- 
eral to the employment of attorneys for general service with the Commission, 
or a certificate from the Attorney General that such services could not be 
performed by the officials of the Department of Justice or the United States 
attorneys, and it is not believed that said sections require the Commission to 
secure such approval or certificate as a condition precedent to its employment of 
an attorney under the circumstances appearing in this case. 


Also, in decision of June 29, 1929, A-27566, to the Chairman, Fed- 
eral Radio Commission, it was stated: 

Section 4 of the Radio Act of February 23, 1927, 44 Stat. 1163-1164, provides 
for the holding of hearings by the Radio Commission of a quasi judicial nature, 
including the power to summon witnesses, administer oaths, etc., and section 
16 of that act provides for appeals from the action of the Commission to the 
Court of Appeals of the District of Columbia or to the District Courts of the 
district in which the radio apparatus is located. The conduct of such proceed- 
ings on behalf of the Commission necessarily requires the services of attorneys 
familiar with the law and having at least a working knowledge of radio waves 
and possibilities of interference. Statutory authority has been given for the 
employment of special counsel, so that following the requirements of sections 
189 and 365, Revised Statutes, ‘and making such employment through the Attor- 
ney General is not required. * * 

It will be noted that section 4 (d), supra, of the basic act creating 
the Smaller War Plants Corporation specifically authorizes the Cor- 
poration “to sue and be sued, to complain and to defend, in any court 
of competent jurisdiction, State or Federal” and, also, specifically 
authorizes the Corporation “to select, employ, and fix the compensa- 
tion of * * * attorneys * * * as shall be necessary for the 
transaction of the business of the Corporation.” Hence, and for rea- 
sons hereinbefore stated, the rule stated in the quoted decisions rela- 
tive to the inapplicability of section 365, Revised Statutes, would seem 
to apply a fortiori to the Smaller War Plants Corporation. 

However, your attention is invited to the fact that the appropriation 
item for the Smaller War Plants Corporation above quoted specifically 
limits expenditures for administrative expenses to those “necessary to 
enable” the Corporation to carry out the functions vested in it by the 
act of June 11, 1942, including the provisions of section 2 thereof, 
56 Stat. 352, and such other functions as may be lawfully delegated 
to the Corporation. Therefore, while section 365, Revised Statutes, 
does not preclude payments under contracts for legal services, such 
as the one referred to in your letter, and otherwise has no application 
to the Corporation, the appropriated funds here involved are not 
available for expenditures for such legal services if the legal services 
required by the Corporation can be performed by the Department of 
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Justice without expense to the Corporation’ for the reason that if and 
to the extent that legal services required by the Corporation can be so 
obtained from the Department of Justice, an expenditure by the Cor- 
poration therefor reasonably may not be regarded as an expenditure 
“necessary to enable” the Corporation to carry out the functions vested 
in it by or pursuant to said act of June 11, 1942. Hence, in support of 
any payment for legal services ordered under a contract such as the 
one here involved there will be required a showing to the effect that 
the particular services required could not be procured from the De- 
partment of Justice without cost, or with less cost, to the Corporation. 


(B-44099) 


RENTAL OF GOVERNMENT-OWNED OR CONTROLLED QUARTERS TO 
NAVAL PERSONNEL—DEFENSE HOMES CORPORATION HOUSING 


Inasmuch as funds for the capitalization of the Defense Homes Corporation ulti- 
mately were derived from funds appropriated under the act of October 14, 
1940, for the acquisition and construction of housing for national defense 
purposes, the provisions of the act, as amended, respecting eligibility for 
occupancy of housing acquired or constructed pursuant thereto are applicable 
in determining eligibility for occupancy of housing under the jurisdiction of 
the corporation, and, therefore, pursuant to the provisions of said act, as 
amended, Navy officers not above the grade of lieutenant, senior grade, and 
enlisted personnel of the Navy may occupy such housing on a rental basis and 
be entitled to rental or quarters allowance. 

In view of the provision in the act of October 14, 1940, as amended, limiting occu- 
pancy by Navy officers of housing acquired or constructed pursuant to the 
act to“* * * officers * * * not above the grade of lieutenant, senior 
grade,” which provision is applicable to housing acquired or constructed by 
the Defense Homes Corporation, Navy officers above the grade of lieutenant, 
senior grade, occupying on a rental basis housing under the jurisdiction of 
the Corporation are not entitled to rental allowance. 


Assistant Comptroller General Yates to the Secretary of the Navy, September 
12, 1944: 

There has been considered your letter of August 23, 1944 (reference 
JAG:II: RFM: amp), transmitting a letter dated August 16, 1944, 
from Lieutenant Commander Ronald J. Chinnock, USNR, Senior 
Member, Navy Housing Board, and requesting decision whether naval 
personnel legally are authorized to occupy, on a rental basis, defense 
houses under the jurisdiction of the Defense Homes Corporation. 

The letter from Lieutenant Commander Chinnock is, in pertinent 
part, as follows: 

1. The Defense Homes Corporation is a corporation organized for the purpose 
of providing for the construction and financing of housing deemed necessary for 


national defense. The total authorized stock of the Corporation is owned by the 
United States Government. 

2. The Defense Homes Corporation has constructed and is operating several 
family dwelling housing projects in Washington and vicinity. Naval personnel 
and their dependents are occupying such housing on a rental basis at their own 
expense, without loss of rental or quarters allowances. 

. a ” * e * 





DECISIONS OF THE COMPTROLLER GENERAL 221 


(a) Can Naval personnel, regardless of rating or rank, occupy. Defense Homes 
Corporation housing on a rental basis? 


(b) In the event of such occupancy on a rental basis at the individual’s own 
expense, can rental or quarters allowance continue to be paid the personnel 
involved? 

The Defense Homes Corporation was organized for the purpose of 
providing for the construction and financing of housing deemed neces- 
sary for national defense pursuant to letter of October 18, 1940, from 
the President to the Secretary of the Treasury, allocating to the Fed- 
eral Loan Administrator the sum of $10,000,000 from the President’s 
Emergency Fund contained in the Military Appropriation Act, 1941, 
54 Stat. 377, and the Naval Appropriation Act, 1941, 54 Stat. 297, 
for the purchase of all of the capital stock of such corporation for the 
benefit of the United States. The President’s emergency fund subse- 
quently was reimbursed from funds appropriated under the authority 
contained in the Lanham Act, approved October 14, 1940, 54 Stat. 
1126, pursuant to specific authorization contained in section 3 of the 
said act. 

The corporation originally was under the administrative control of 
the Federal Loan Administrator but by Executive Order No. 9070, 
dated February 24, 1942, it was placed under the administrative control 
of the Federal Public Housing Commissioner under the general direc- 
tion of the National Housing Administrator. The total authorized 
capital stock of the said corporation—issued initially to the Federal 
Loan Administrator—was transferred to the National Housing 
Administrator. 

From the foregoing it is apparent that housing projects acquired 
or constructed by the Defense Homes Corporation are Government- 
owned, or at least, Government-controlled property. And in that 
connection it may be stated that it long has been settled that the statutes 
authorizing quarters allowance and rental allowance to naval and 
military personnel do not authorize payment of such allowances where 
Government-controlled quarters or houses are occupied, except where 
such occupancy on a rental basis specifically is authorized by law. 23 
Comp. Gen. 346, 349. 

The funds for the capitalization of the Defense Homes Corporation 
ultimately were derived from funds appropriated under the Lanham 
Act, supra. And while the various limitations contained in the latter 
act respecting the cost, location, etc., of housing authorized to be 
constructed thereunder are not contained in the charter of the said 
corporation, the primary purpose for which the corporation was 
formed, in substance, is identical with the purpose sought to be achieved 
under the said act; that is, the acquisition and construction of housing 
for national defense purposes. Therefore, the inference or intent 
appears to be clear that houses constructed under the corporation 
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charter are available for rental to the same class of persons authorized 
to rent dwellings constructed for the same primary purpose under the 
said Lanham Act, and, insofar as officer and enlisted personnel are 
concerned, under the same conditions. 

The Lanham Act, as amended by the act of January 21, 1942, 56 Stat. 
11, authorizes rental of houses acquired thereunder to “persons engaged 
in national-defense activities” and such persons expressly are defined 
therein as including “enlisted men in the naval or military services of 
the United States’ and “officers of the Army and Marine Corps not 
above the grade of captain, and officers of the Navy and Coast Guard, 
not above the grade of lieutenant, senior grade, assigned to duty at 
naval or military reservations, posts, or bases, or to duty at defense 
industries.” 

It is to be observed that the acts of June 28, 1940, 54 Stat. 676, 681, 
and September 9, 1940, 54 Stat. 872, 883, as amended by the act of 
October 26, 1942, 56 Stat. 988, authorize the rental of houses acquired 
under the authority thereof to substantially the same classes of persons 
specified in the said Lanham Act, as amended, and by the terms of 
the said Executive Order No. 9070, general supervision over defense 
housing acquired under the provisions of the last-mentioned acts (ex- 
cepting housing located on military or naval reservations, posts, or 
bases) and the Lanham Act, as well as over the housing acquired by 
the Defense Homes Corporation, was vested in the National Housing 
Administrator. Hence, it reasonably appears that a uniform policy 
is contemplated with respect to the classes of persons eligible to rent 
such defense houses. 

Accordingly, in answer to questions (a) and (b) above, you are 
advised that officers, not above the grade of lieutenant, senior grade, 
and enlisted personnel of the Navy may occupy on a rental basis, 
houses under the jurisdiction of the Defense Homes Corporation, and 
payment of quarters allowance or rental allowance if otherwise proper 
may be made to such naval personnel while so occupying such houses; 
but since, as hereinbefore shown, officers above the grade of lieutenant, 
senior grade, are ineligible to occupy such houses on a rental basis, any 
such offtcer so occupying the houses would not be entitled to rental 
allowance. See 23 Comp. Gen. 256. 


(B-44515) 


LEAVES OF ABSENCE—ANNUAL—SEPARATION FROM SERVICE—CON- 
TINUANCE OF ACTIVE DUTY DURING TERMINAL LEAVE PERIOD 


The administrative action of permitting an employee to continue work during 
a period which had been designated as terminal annual leave had the effect 
of canceling the grant of leave, so that the employee may be restored to the 
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roll for the purpose of granting such leave in accordance with the mandatory 
requirements of section 2.4 of the Annual Leave Regulations with respect 
to the granting of unused leave upon separation from service. 


Comptroller General Warren to the Chairman, Board of Investigation and Re- 
search, September 16, 1944: 


I have your letter of September 14, 1944, as follows: - 


The Board of Investigation and Research, a temporary agency whose life 
expires on September 18, 1944, was created under the Transportation Act of 
1940 to investigate and report to the President and the Congress on various 
transportation questions of national importance. One of the specific duties of 
the Board, as provided in title III, part I, section 302 (a) (2) of the Act, has 
been to conduct a comprehensive investigation of public aids to the several kinds 
of transportation. 

Because of a stringency of funds, it became necessary, on February 29, 1944, 
for the Board to give notice of termination of service to Dr. Burton N. Behling, 
Director of the Public Aids Investigation for the Board, such termination to be 
effective on March 31, 1944. At that time the preparation of the report had 
not been completed, and under the circumstances Dr. Behling offered to continue 
with the preparation of the report on his own time, in order to avoid the prospect 
that the Board would have to submit an unfinished report. The aforementioned 
date of termination was subsequently extended by the Board to April 15, 1944, 
and later to April 24, 1944. The budgetary situation of the Board at that time 
made it impossible to commit any additional funds for this study. Since April 
24, Dr. Behling has continued to work hard and constantly in completing this 
report, until the expiration of his accumulated annual leave on July 31, 1944, 
and thereafter while on leave without pay. 

The report on the public aids investigation has been completed by Dr. Behling, 
and is now being put in final form for submission to the President and the Con- 
gress before the Board’s life expires next Monday, September 18. The report 
on this extremely difficult and controversial subject comprises some 1350 pages, 
and it will, I am sure, be a very useful document relative to tne transportation 
problems with which it deals. 

It is highly doubtful that this report could have been completed in a suitable 
manner, as contemplated by the Transportation Act of 1940, except for the 
persevering efforts of Dr. Behling, who has directed the investigation since its 
inception. The members of the Board greatly appreciate the loyalty and devo- 
tion which Dr. Behling has so fully demonstrated in carrying to completion his 
work for the Board. 

By reason of very strict economy in the use of its available funds over the 
past several months, the Board will reach the end of its statutory life with an 
unexpended balance of several thousand dollars. The amount required to com- 
pensate Dr. Behling for his services from August 1 to September 18 is slightly 
less than one thousand dollars. We therefore strongly desire to take appropriate 
action to restore Dr. Behling to an employment status with the Board from 
April 24, 1944, to September 18, 1944, in order to compensate him fairly for his 
services and to restore his accumulated annual leave. 

It will be necessary that any such action be taken prior to September 18, 1944, 
the date of expiration of the Board’s life, and hence we shall greatly appreciate 
your advice in this matter at your earliest convenience. 


It is understood from the second paragraph of your letter that the 
last day of active service of Dr. Behling was fixed administratively as 
April 24, 1944, and that the termination date of his appointment was 
fixed administratively as July 31, 1944, the date of expiration of his 
accrued annual leave, but that he continued to serve with administra- 
tive knowledge and consent during the period so administratively 
designated as terminal annual leave and thereafter. 

Section 2.4 of the leave regulations (Executive Order 9414) pro- 
vides as follows: 
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An employee who is to be separated from the service shall be entitled to the 
unused annual leave standing to his credit, and the date of his separation shall be 
so fixed as to permit him to take such leave, and in no case, whether the separation 
be voluntary or involuntary, shall the separation become effective on a date prior 
to the date of termination of such leave: Provided, that an employee who elects 
to forfeit the leave standing to his credit may do so by filing a written notice to 
such effect. 

In decision of February 29, 1944, 23 Comp. Gen. 638, it was held 
(quoting from the 10th paragraph of the syllabus) : 

The provision in section 2.4 of the Annual Leave Regulations, effective January 
1, 1944 that the separation of an employee shall not become effective on a date 
prior to the date of termination of his unused annual leave, was so phrased for 
the specific purpose of overcoming the heretofore established rule (see 16 Comp. 
Gen. 899; 17 id. 48) to the effect that “payment may not be made after separation 
from service for leave not taken, notwithstanding the failure to receive same 
resulted from misunderstanding, mistake or negligence in the administration of 
the leave law,” and, therefore, an employee may not be effectively separated from 
the service on or after January 1, 1944, prior to the termination of his unused 
annual leave. 

Also, in decision of March 16, 1944, 23 Comp. Gen. 677, it was held 
(quoting from the 4th paragraph of the syllabus) : 

In view of the provision in section 2.4 of the Annual Leave Regulations ef- 

fective January 1, 1944, that in no case shall the separation of an employee from 
service become effective on a date prior to the date of termination of unused an- 
nual leave, an employee who is separated through administrative error or 
negligence before receiving the full amount of annual leave to his credit may be 
restored to the payroll merely for the purpose of granting the balance of any 
annual leave due but not taken at the time of separation. 
And in decision of August 17, 1944 (B-43283), 24 Comp. Gen. 134, 
with reference to said provision of the regulations it was said: “that 
regulation now makes it mandatory that terminal annual leave shall 
be granted unless an employee affirmatively forfeits the leave.” 

The action of the administrative office in permitting Dr. Behling to 
continue to work during the period which had been administratively 
designated as terminal annual leave had the effect of canceling the 
grant of leave. As specifically provided in the controlling leave regu- 
lation, above quoted, the only manner in which Dr. Behling could 
have forfeited his terminal annual leave was by “filing a written notice 
to such effect.” This office has been advised informally from your office 
that Dr. Behling has not filed a written notice forfeiting his terminal 
annual leave. 

Accordingly, as Dr. Behling has not received his terminal annual 
leave and as the administrative office may not deny him such benefit 
over a period prior to the termination of the agency, he may be re- 
stored to the roll for the purpose of granting him such leave which, of 
course, may not extend beyond September 18, 1944, the date fixed by 
statute for the termination of the board. See 14 Comp. Gen. 738; 
17 id. 641. 
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(B-44445) 


WITNESSES—GOVERNMENT EMPLOYEES—RECALL FOR WITNESS 
DUTY DURING LEAVE OF ABSENCE 


Where an employee on leave, terminal or otherwise, is required to appear as 
a witness for the United States in a case “involving the activity in connec- 
tion with which such person is employed,” within the meaning of section 
850, Revised Statutes, as amended, relating to the traveling expenses of 
Government employee witnesses, the issuance to him of a travel order 
pursuant to which he is authorized to be paid traveling expenses has the 
effect of restoring him to an active duty status. 

An employee on terminal leave when called to testify for the United States 
as to information obtained in the course of his employment is on active 
duty rather than court leave during such service as a witness, and is 
entitled to an extension of his final separation date by the period of wit- 
ness service, notwithstanding the inclusion in section 1.1 (f) of the Annual 
and Sick Leave Regulations of “leave for attending court as a witness on 
behalf of the United States” within the definition of “court leave,” and 
the prohibition in section 4.2 (b) of the regulations prohibiting extension 
of the final date of separation by the granting of such leave. 


Comptroller General Warren to Lt. Alex Duccini, U. S. Army, September 18, 
1944: 


Reference is made to your letter of September 8, 1944, SPEPV, 
as follows: 


Submitted, herewith, for advance decision is a payroll voucher for salary 
payment of Stephen J. Lukasik, Fiscal Accountant, a civilian employee of the 
Office of the Chief of Engineers, for period of four hours on 14 August to four 
hours on 19 August 1944. Mr. Lukasik has submitted a claim for this salary 
payment but, in view of the circumstances surrounding this case, I am un- 
certain as to the propriety of its payment. 

The facts in this case are as follows: 

Mr. Lukasik submitted his resignation from the position of Fiscal Accountant, 
CAF-13, $5800, in this office, dated 17 May 1944, his last working day being 
31 May 1944 and his terminal leave beginning 1 June 1944 and expiring at the 
expiration of four hours of duty on 14 August 1944. 

This office received a letter, dated 1 June 1944, from the Adjutant General’s 
Office requesting that travel orders be issued to Mr. Lukasik directing him 
to report on temporary detail to the United States Attorney at Fayetteville, 
North Carolina, at 9 a. m. on 10 July 1944 for the purpose of testifying on 
behalf of the Government in a case concerning which Mr. Lukasik had obtained 
information during his tenure of employment in this office. Orders were issued 
in compliance with this letter on 15 June 1944 and certification was received 
from the Justice Department, dated 30 August 1944, to the fact that Mr. Luk- 
asik was present at the trial as directed under the travel orders referred to 
above. 

Section 1.1 (f) of Executive Order 9414 reads as follows: 

“‘Court Leave’ means leave for attending court as a witness on behalf of 
the United States or the Government of the District of Columbia, or for jury 
duty.” 

Section 4.2 (b) states: 

“Annual leave shall not accrue to an employee while on terminal leave, whether 
for separation, furlough, or resignation. In such cases the accrual of leave shall 
cease at the close of the last day on which he was present for duty, and the final 
date of separation shall not be extended by the granting of sick or ‘Court Leave’: 
Provided, That this subsection shall not apply to employees who are on terminal 
leave on the date of issuance of this order.” 

I am unable to determine whether, during the period 10 July through 15 July 
1944, Mr. Lukasik should be considered on “Court Leave” within the terms of 
the above quoted sections of Executive Order 9414 and, thus, not entitled to 
extension of his final date of separation, or whether he should be considered 
as being in a duty status and thus entitled to extension of his final separation 
date, in view of the fact that he was ordered to report as a witness by the War 
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Department in connection with a case, knowledge of which he had gained 
during his employment, and was not subpoenaed by the Justice Department. I 
have been unable to locate an applicable decision. 


Section 850, Revised Statutes, as amended by the act of December 24, 
1942, 56 Stat. 1088, provides, in pertinent part, that: 

* * * Whenever any such officer or employee of the United States performs 
travel in order to appear as a witness on behalf of the United States in any 
case involving the activity in connection with which such person is employed, 
his travel expenses and per diem allowance in lieu of subsistence in connection 
therewith shall be payable from the appropriation otherwise available for the 
travel expenses of such officer or employee, such payment to be made by the dis- 
bursing officer charged with the disbursement of funds under that appropriation 
after proper certification by a certifying officer of the department or agency 


concerned. 
See 23 Comp. Gen. 47, id. 658, wherein the statute was interpreted. 

An employee on leave, terminal or otherwise, who is required to 
testify “on behalf of the United States in any case involving the activ- 
ity in connection with which such person is employed,” is restored to 
an active duty status when a travel order is issued to him pursuant 
to which he is authorized to be paid traveling expenses. Compare 
paragraph 45 (a) of the Standardized Government Travel Regula- 
tions. Notwithstanding section 1.1 (f) of the leave regulations quoted 
in your letter, E. O. 9414, Jan. 13, 1944, service as a witness in such a 
capacity is as much active duty as had the employee been performing 
his regular duties, and may not be regarded as “Court leave” within 
the meaning of section 4.2 (b) of the leave regulations, also quoted 
in your letter. Hence, that regulation has no effect in the case pre- 
sented to deny payment of compensation for active duty as a witness 
on behalf of the United States during the involved period July 10 
through 15, 1944, and the performance of such active duty does not 
have the effect of reducing the amount of terminal annual leave other- 
wise due the employee. In other words, the termination date of his 
services must be extended to a date so as to include both the terminal 
annual leave and the period of active duty performed as a witness on 
behalf of the United States. 

The voucher, if otherwise correct, may be certified for payment. 

The voucher is returned herewith. 


(B-44393) 


COMPENSATION—TRANSFERS—INITIAL SALARY RATES—RESTORA- 
TION TO FORMER POSITION AND GRADE 


Where an employee has been reduced in position and grade through no fault of 
his own and later is restored to the sanfe position and grade, it is within 
administrative discretion, subject to available appropriations, to fix the 
employee’s salary initially at a rate above the grade minimum to which he 
previously had been advanced in that position through operation of the 
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within-grade promotion plan prescribed by the act of August 1, 1941 ; however, 
such rule being in effect a modification of existing rules as heretofore under- 
stood and applied in the light of related decisions, it may not be given retro- 
active effect to cases heretofore finally processed. 


Comptroller General Warren to the Secretary of Agriculture, September 19, 
1944: 


I have your letter of September 7, 1944, as follows: 


Question has arisen in this Department as to the salary rate which may be paid 
to an employee when, subsequent to a reduction in grade necessitated by a reduc- 
tiqn in force, he is reassigned to his former higher position. 

The problem is perhaps best illustrated by the use of a hypothetical case such as 
the following: 

Because of the necessity for a reduction in force in one segment of our organiza- 
tion we find that we must remove two employees in P-3 from their present posi- 
tious. We established a separation register and find that the two P-3 employees 
lowest on the register, one of whom has an efficiency rating of “Good” and the 
other of “Very Good,” are at present both paid at $3,400 per annunt. We separate 
the employee having an efficiency rating of “Good.” We offer the employee having 
an efficiency rating of “Very Good” a position in the grade P-2 at $3,200 because 
we have a vacancy there and because we want to retain his services. 

Nine months later our program expands so that we again need the services of 

these two employees in grade P-3. Because of your ruling in 20 Comp. Gen. 318, 
the man who has been separated may be reemployed at his former rate in P-3, 
$3,400 per annum. However, there is no clear statement in any decision of your 
office as to the salary rate which may be paid to the man who is at present in P-2 
when he is reassigned to his former position in grade P-3. We feel that we should 
be able to reassign the employee to P-3 at $3,400. We recognize that the reassign- 
ment is in fact a promotion from P-2 to P-3 and that promotions are nornfally 
made to the minimum of the higher grade unless the employee is already receiving 
a rate higher than that minimum. We have considered 22 Comp. Gen. 489 in this 
connection, but that decision does not appear precisely applicable, first, because 
the employee in our case is already receiving the minimum of the higher grade, 
and, second, because the employee in our case has in the past served in the higher 
grade successfully long enough to have received two within-grade increases in the 
higher grade under the Mead-Ramspeck Act. 
- We feel that the man whose efficiency rating was “Very Good,” whom we 
demoted to P-2, $3,200, in order to retain his services, should also receive $3,400 
upon reassignment to his former P-3 position. If we must limit this better 
employee to the minimum of P-3, $3,200, upon reassignment to P-3, we will be 
forced to do him a real injustice. In effect, we will be forced to penalize him for 
his high efficiency. 

Your opinion on the following question is requested : 

May an employee who through no fault of his own has been demoted from 
P-3, $3,400, to P-2, $3,200, be reassigned to P-3 at his former salary rate in 
P-3, $3,400 per annum? 

If your answer to that question is in the affirmative, we would appreciate 
your decision on this further question: 

If we had reassigned this same employee from P-2 to P-3, his former grade, 
several months ago but had reassigned him to P-3 at $3,200 per annum because 
his proper salary rate had not at that time been clarified, may we at this time 
adjust his rate of pay to $3,400, the rate he formerly received in P-3, without 
contravening the Mead-Ramspeck Act, or may we adjust his salary to $3,400 
retroactively to the date of his reassignment to grade P-3? 

Since this problem is facing the Department at the present time, we will 
appreciate deeply your early consideration of and reply to these questions. 


While this office is not required to answer hypothetical questions, it 
is understood in this instance that the “hypothetical case” presented 
is intended to be illustrative of actual cases now pending before the 
Department of Agriculture involving the problem presented and your 
questions will be considered and answered accordingly. 
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In decision of September 18, 1943, 28 Comp. Gen. 201, it was stated 
at page 203, as follows: 

Transfers, promotions, and demotions are not regarded as new appointments 
such as are required to be made at the minimum rate of the appropriate grade. 
20 Comp. Gen. 626; 22 id. 925. The general rule for determining the salary rate 
initially applicable when an employee is transferred, promoted, or demoted 
between Classification Act positions is that the employee may be paid initially 
in the grade to which transferred, promoted, or demoted, (a) without loss of 
salary rate paid the employee in his former position, including any periodic or 
meritorious salary advancement, providing his former salary rate, also, is a 
standard rate in the new grade, or (b) with as little loss of salary as is necessary 
to pay a rate prescribed for the grade to which transferred, promoted, or reduced. 
See 20 Comp. Gen. 579; 21 id. 791, 796 ; 22 id. 489, and the decisions therein cited. 

In the decision of November 23, 1942, 22 Comp. Gen. 489, to which 
you refer, the following rule was stated (quoting from the syllabus) : 

The within-grade salary advancement plan prescribed by the act of August 
1, 1941, is inconsistent with, and would not permit, the fixing of any salary 
rate in the grade to which an employee is transferred, promoted, or reduced, in 
excess of the rate paid in the grade from which transferred, promoted, or reduced, 
the effect of which is to grant the employee an additional within-grade salary 
advancement and, therefore, an employee promoted to a higher grade, the mini- 
mum salary rate of which exceeds the rate paid in the former grade, may not 
initially be paid above the minimum rate of the new grade. 21 Comp. Gen. 791, 


amplified. 
The purpose of this latter rule was to negative the granting of 
additional within-grade salary advancements not authorized by the 
proper application of the principles of the act of August 1, 1941, 55 
Stat. 613, as implemented by the President’s regulations issued there- 
under, Executive Order No. 8882 of September 3, 1941. In neither of 
the two decisions, supra, nor in any other decision to which my atten- 
tion has been called, has consideration been given particularly to the 
case of an employee reduced in position and grade through no fault 
of his own and later restored to the same position and grade, but said 
rules, so far as they relate to promotions, were stated more particularly 
with relation to regular promotions to a grade not previously held 
by the employee. While, as you suggest, the restoration of the em- 
ployee in the illustrative case presented, is a promotion in a sense, yet, 
having in mind that it was the purpose and intent of the within-grade 
promotion plan to grant salary advancements based upon efficiency, 
service, and conduct in a particular position, there is much merit in 
your suggestion that the salary rate once attained in a particular 
position through the operation of the plan prescribed by law, may be 
paid to the same employee in the event he be restored to that position 
after a period of service in a lower grade required through no fault 
of his own, particularly when existing rules permit one to be rein- 
stated—after a separation from the service through no fault of his 
because of reduction of force—to his former position at the salary rate 
obtaining upon his separation. This office has ruled that the right to 
a within-grade promotion is vested in an employee only so long as 
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he remains in the same position. 21 Comp. Gen. 791. However, sub- 
ject to available appropriations, it is believed to be within administra- 
tive discretion, and to be in line with the rule for fixing initial salary 
rates upon reinstatement of an employee from outside the Federal 
service, to which you refer, to restore an employee to the same salary 
rate previously held in the same position and grade to which the 
employee had advanced by operation of the within-grade promotion 
plan without requiring him again to attain such salary rate through 
periodic advancements in each step of the grade. Such rule would not 
conflict with any existing law or regulation and would seem to carry 


out the spirit and intent of the within-grade promotion plan prescribed 
by law. 


Accordingly, the first question presented is answered in the 
affirmative. 


However, as the rule stated herein is, in effect, a modification of 
existing rules as heretofore understood and applied in the light of 
related decisions of this office, the rule here announced may not be 
given retroactive effect to cases heretofore finally processed. Hence, 
the second question presented must be and is answered in the negative. 


(B-40670) 


APPROPRIATIONS—AVAILABILITY—LODGING AND SUBSISTENCE 
FURNISHED NAVY ENLISTED MEN DETAINED IN CIVIL JAILS 


The cost of lodging and subsistence furnished a Navy enlisted man who, pending 
proper disposition, is confined “for security reasons” in a civil jail at the 
request of naval authorities may initially be charged to the appropriation 
“Pay, Subsistence, and Transportation of Navy Personnel” if a governmen- 
tal necessity for such confinement be shown, and any contract with local 
officials in respect to the subsistence and lodging would not be objectionable ; 
however, the amount so charged should be checked against the man’s pay 
account as in the case of stragglers, for the purpose of recrediting the ap- 
propriation. 


Assistant Comptroller General Yates to the Secretary of the Navy, September 
20, 1944: 


Reference is made to your letter of March 6, 1944, with enclosures, 
as follows: 


There is forwarded herewith a letter from the Director Naval Officer Procure- 
ment, Los Angeles, California, dated August 31, 1943, with accompanying endorse- 
ments and enclosure of three claims submitted by the Police Department of 
Phoenix, Arizona, in the amounts of $76, $111, and $82, dated August 6, 1943, 
August 27, 1948, and September 9, 1943, respectively. 

It will be observed that the enclosed claims are for lodging and subsistence 
furnished members of the naval service who were confined in the city jail at 
Phoenix, Arizona, on request of the shore patrol or other members of the Navy, 
for safekeeping during the periods specified in said claims. These claims are 
forwarded for your consideration with the recommendation for direct settlement 
thereof by the General Accounting Office as a proper charge against the appro- 
priation ‘“1740802.07012 Pay, Subsistence, and Transportation 1944.” 

In connection with the above particular attention is invited to paragraph 5 of 
the enclosed fourth endorsement of the Chief of Naval Personnel, dated February 
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11, 1944, requesting information as to whether the pay accounts of enlisted per- 
sonnel (including stragglers and deserters delivered to naval jurisdiction and 
held at recruiting stations), who are lodged and subsisted in civil jails or insti- 
tutions while being confined for security reasons at the request of proper naval 
authority, are required to be checked with the cost of such lodging and/or sub- 
sistence. In the opinion of the Navy Department, the accounts of such enlisted 
personnel who are held in county or municipal jails or institutions at the request 
of naval authorities for security reasons should not be charged with the cost of 
lodging and/or subsistence furnished them under such circumstances. An ex- 
pression of your views on this question is requested, particularly with respect to 
whether or not current naval appropriations may be considered legally available 
for such expenditures, 


Also, there was received your letter of August 22, 1944, with en- 
closures, respecting the same subject-matter. 

In the endorsement of the Chief of Naval Personnel dated February 
11, 1944, accompanying your letter of March 6, it was stated, in 
pertinent part, as follows: 


2. This Bureau concurs in the remarks contained in paragraph 1 of the 3rd 
endorsement, namely that the cost of subsisting enlisted personnel held for 
security reasons in civil jails on request of naval authorities is properly charge- 
able to the appropriation “Pay, Subsistence and Transportation.” 

3. However, deserters or stragglers who have been delivered, or who surrender, 
at various recruiting stations of the Navy, and who are confined in civil jails 
for security purposes at the request of recruiting officer, are now being lodged 
and subsisted under local contracts chargeable to subhead 19 of the appropriation 
“Pay, Subsistence and Transportation,” which subhead bears the charges for 
expenses of apprehension and delivery of stragglers and deserters to naval 
jurisdiction. In accordance with the provisions of the pay accounts of reference 
(a) such personnel are checked for— 

(a) Full cost of commercial transportation furnished. 

(b) Cash advanced for subsistence and transportation en route. 

(c) Cost of lodging and subsistence furnished at recruiting stations after 
delivery thereto, and 

(d) Amount of the reward paid. 

4. The checkage, as directed by reference (a) [Article 10-9 Instructions for 
the Recruiting Service], for lodging and subsistence furnished while being held 
at recruiting stations, or while confined to a civil jail after return to naval 
jurisdiction, while awaiting transfer to permanent station or such other place 
as may be designated, does not seem to be in accordance with the statement 
made in the 3rd endorsement that the lodging and subsistence of navy enlisted 
men, held for security reasons, is a proper charge against the appropriation “Pay, 
Subsistence and Transportation.” 


The referred to first paragraph of the endorsement from the Chief 
of the Bureau of Supplies and Accounts, dated February 3, 1944, is as 
follows: 


1. It appears from the information contained in the correspondence trans- 
mitted herewith that certain enlisted men were confined in the city jail of 
Phoenix, Arizona, on request of the shore patrol or other members of the Navy 
and that none of the men were arrested by local law enforcement officers for 
violation of state, county or city laws. No information is furnished as to 
whether such men were stragglers or deserters. The Appropriation Act for the 
fiscal year 1943 approved June 26, 1943, under the heading “Subsistence” pro- 
vides funds for subsistence of enlisted men and it would appear that cost of 
subsisting Navy enlisted men held for security reasons in county or municipal 
jails on request of Naval authorities would be a proper charge against such 
appropriation. The men in question were under Naval jurisdiction and entitled 
to rations and quarters in kind at government expense and the fact that they 
were confined in a city jail at the request of the shore patrol does not deprive 
them of that right. . 
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The claim of the Chief of Police of Phoenix, Arizona, has been 
transmitted to the Claims Division of this office for consideration 
and direct settlement as requested in your letter, leaving for considera- 
tion the questions (1) whether current naval appropriations legally 
may be charged with the cost of lodging and subsistence furnished 
personnel of the Navy who are confined “for security reasons” in 
county or municipal jails or institutions at the request of naval 
authorities and (2) whether the accounts of such personnel should be 
checked with the cost of such lodging and subsistence. The circum- 
stances under which the men have been, or will be, placed in common 
jails has not been indicated and no information has been furnished 
as to whether in any or all of the cases they are in the same category 
as stragglers or deserters. As to stragglers and deserters, the practice 
and procedure in the past appears to have been firmly established for 
many years by regulations and instructions of the Navy which, ap- 
parently, were based upon substantive law. The ration is not a part 
of the pay but is a limited allowance by the Government under 
certain conditions defined by law and Executive regulations. See 
article 1409, Navy Regulations, 1920. 

Under Navy regulations as early as 1913, and probably prior thereto, 
the expenses for the apprehension, transportation and subsistence of 
stragglers and deserters were authorized to be paid on public bills, 
but the amount thereof was required to be checked against such per- 
sons’ accounts. Article 4902 (3), Naval Instructions, 1913. In those 
cases where an offer of reward was accepted by delivery in accordance 
with the terms of the offer, payment of the reward was in full satis- 
faction of all expenses for arresting, keeping and delivery, and such 
reward was required to be entered as a charge against the enlisted man’s 
pay account. Article 3635, Navy Regulations, 19138. Stragglers sur- 
rendering themselves or who are delivered on board a cruising vessel, 
other than the one to which they belong, are required to be transferred 
as soon as possible to the receiving ship, if there be one in port. Article 
3641, Navy Regulations, 1913. Article 3632 (3) of the same regula- 
tions required that any person in the Navy or Marine Corps who does 
not return to duty at the expiration of leave or liberty shall communi- 
cate without delay with his commanding officer, giving his reason for 
such unauthorized absence, and paragraph (5) of the same article 
provided : 

If any person in the Navy or Marine Corps becomes unavoidably separated 
from his ship by reason of shipwreck or any other circumstances except capture 
by an enemy, it shall be his duty to proceed at once to the nearest ship, fleet, 
or station and report himself to the officer in command. In the event of failure 
to do this he will be regarded as a deserter and no claim for wages shall be 


allowed unless he proves to the satisfaction of the department that he was pre- 
vented by circumstances beyond his control. 
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The above regulations are continued, in substance, in current regula- 
tions. See article 1692 e¢ seg., Navy Regulations, 1920, as amended. 
Also, they have been published for many years in the Manual for 
Supply Officers Afloat and at the present time appear in the Bureau 
of Supplies and Accounts Manual. 

Article 2503 (2) (c) of Navy Travel Instructions provides that the 
cost of transportation to his regular duty station furnished to a strag- 
gler or deserter will be checked against his account regardless of 
whether or not he is tried after arrival there. 

The requirement for checking the pay of an enlisted man not in 
a duty status under such circumstances was predicated upon the pro- 
vision of the act of January 30, 1885, 23 Stat. 291, 34 U. S. C. 901, 
which provides that all enlisted men and boys attached to any United 
States vessel or station and doing duty thereon, and midshipmen, shall 
be allowed a ration or commutation thereof in money under such lim- 
itations and regulations as the Secretary of the Navy may prescribe. 
In earlier acts carried into the Revised Statutes under section 1579 it 
was provided that no person not actually attached to and doing duty 
on board a sea-going vessel except the petty officers, seamen and ordi- 
nary seamen attached to receiving ship and to the ordinary of a Navy 
Yard should be allowed a ration. See article 1823 (2), Navy Regula- 
tions, 1920. 

Without more definite information as to the duty or non-duty status 
of the personnel referred to in your first question it may be assumed 
that their status is not materially different from that of a straggler and, 
hence, subject to the same limitations as to the right to a ration at the 
expense of the Government; and if such person be on leave when ar- 
rested and confined in a civil jail he probably receives a leave ration 
as authorized by law and regulations and, of course, the Government 
would not be expected to pay for his board and lodging while in jail 
pending return to his proper station or release from jail, if his leave 
status continued, without checking the cost thereof against his account. 
If by the term “security reasons” it is meant that the men were arrested 
and confined for their own safety pending return to their proper ship 
or station or released without such return, the period of such confine- 
ment would seem to be merely a necessary incident to their reporting 
and not a proper item for which the Government should bear the 
expenses. Whether, therefore, the arrest and confinement by compe- 
tent naval authorities be for “security reasons” or as an incident to 
apprehension as a straggler or deserter, the ultimate purpose in either 
case presumably is to secure delivery of the man to his proper ship or 
station or to some other naval activity for such disposition of his case 
as the circumstances warrant, and there would appear to be no valid 
reason for handling the cases differently. Accordingly, if a govern- 
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mental necessity be shown for the confinement of naval personnel in 
city jails pending proper disposition, there would appear to be no 
objection initially to charging the cost of the enlisted man’s keep to the 
appropriation “Pay, Subsistence and Transportation of Naval Person- 
nel” in the nature of an advance with a corresponding checkage against 
the man’s pay account for the purpose of recrediting such appropria- 
tion, and any contract necessarily required to be made with local offi- 
cials in that respect would not be objectionable, but with the under- 
standing that such cost is merely a temporary expedient to cover the 
emergent nature of the case, and requiring a corresponding checkage 
against the man’s pay in like manner as under the long settled practice 
with respect to stragglers. In reply to your specific questions, I have 
to advise that, subject to the qualifications herein mentioned, they both 
are answered in the affirmative. 


(B-42679). 


RENTAL AND SUBSISTENCE ALLOWANCES—DEPENDENTS—CHILDREN 
OF DIVORCED OFFICER—PROOF OF DEPENDENCY 


In order that there may be available in making payments and in auditing accounts 
sufficient information to apply the rules stated in decisions of this office with 
respect to the right of divorced officers to increased subsistence and rental 
allowances under the Pay Readjustment Act of 1942 on account of depend- 
ents (minor children), all vouchers presented, upon which divorced officers 
claim the allowances on account of minor children, should be supported by 
a certificate of facts (showing the custody of the children, ete.) substantially 
in the form set forth in this decision. 23 Comp. Gen. 71, id. 454, id. 625, 
amplified. 

While the general rule that this office will not question, for proof of dependency, 
payments to a divorced officer of incréased subsistence and rental allowances 
under the Pay Readjustment Act of 1942 on account of dependents (minor 
children) does not apply where it is shown that the children have been 
emancipated (23 Comp. Gen. 71), there need be no affirmative showing on 
each claim that the children have not been emancipated. 


Assistant Comtproller General Yates to the Secretary of War, September 20, 
1944: 

Reference is made to your letter of June 12, 1944, wherein you refer 
to decisions B-28900, dated July 30, 1943, 23 Comp. Gen. 71; B-33199, 
dated December 22, 1943, 23 id. 454; and B-38614, dated February 26, 
1944, 23 id. 625, all of which decisions pertain to the entitlement under 
section 4 of the Pay Readjustment Act of 1942, 56 Stat. 361, of di- 
vorced officers to increased rental and subsistence allowances on account 
of their legitimate unmarried children under 21 years of age. Your 
letter requests decision as to the manner of application of the decision 
in 23 Comp: Gen. 71, as amplified and qualified by the other decisions 
referred to above, the specific questions in that regard, and the con- 
cluding paragraph of your letter, being as follows: 


(a) Must disbursing officers require evidence of the factual situation in every 
case where a voucher is presented upon which an officer claims increased allow- 


654881™—46——-17 
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ances on account of a legitimate unmarried child under 21 years of age so as 
to meet the requirements of your decisions cited supra, or 

(b) May such vouchers be safely paid in the absence of affirmative evidence in 
or with such vouchers of a factual situation which would wake such vouchers 
not payable under the rule set forth in 23 Comp. Gen. 71? 

In the event your decision is to the effect that the existence of facts precluding 
payment of such vouchers as discussed herein must be negatived, advice is 
requested as to the proper procedure which may be prescribed for the guidance 
of disbursing officers in the payment of such vouchers. 


In said decision—23 Comp. Gen. 71—it was held: 


* * * that except where it is shown that a divorced officer has been absolved 
from the responsibility to support his child or children, or that his child or 
children has (have) been emancipated, or that the divorced officer has refused 
to support his child or children, this office will not, in cases of divorced officers, 
question otherwise proper payments of increased allowances under the Pay 
Readjustment Act of June 16, 1942, on account of legitimate unmarried children 
under 21 years of age. 

You state that subsequent to said decision, Army disbursing officers 
were advised that they could safely pay vouchers presented by officers 
claiming increased rental and subsistence allowances on .account of 
legitimate unmarried children under 21 years of age unless they had 
knowledge that, or unless it appeared upon the face of the papers 
presented to them that, the officer had been absolved from the respon- 
sibility of supporting the children; such children had been eman- 
cipated ; the officer had refused to support such children; or that the 
children were living in Government quarters. 


The particular facts giving rise to the decision in 23 Comp. Gen. 71 
were as follows: The divorce decree had awarded the custody of the 
children to the mother but required the officer to contribute a stated 
amount per month for their support, which he did. The mother 
married another officer and the children lived with their mother and 
stepfather but not in Government quarters. And in arriving at the 
conclusion there stated it was said— 


In the construction of section 4 of the Pay Readjustment Act of 1942 there is 
for consideration the fact that the Congress by the act of June 10, 1922, supra, 
[42 Stat. 627] provided that the term “dependent” should include at all times and 
in all places a lawful wife and unmarried children under 21 years of age; that by 
the act of February 21, 1929, 45 Stat. 1254, “legitimate children, stepchildren, and 
adopted children” were defined as dependent only when such legitimate children, 
stepchildren, or adopted children were “in fact dependent upon the person claim- 
ing dependency allowance :” and that by its latest enactment on the subject the 
Congress specified a degree of dependency only in the case of adopted children 
and stepchildren. * * 


However, particular reference was made in the decision to the case of 
Robey v. United States, 71 C. Cls. 561, construing section 4 of the act 
of June 10, 1922, 42 Stat. 627, which defined the term “dependent” as 
including “at all times and in all places a lawful wife and unmarried 
children under twenty-one years of age;” and there was quoted from 
said court decision—as being applicable, also, to divorced officers claim- 
ing allowances on account of their unmar ried children under 21 years 
of age—the following: 
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* * * while the language of section 4 makes a “lawful wife” a “dependent” 


“at all times and in all places,” and relieves the plaintiff from the necessity of 
making proof of such dependency, he, having failed and refused to contribute to 
his wife’s support, does not come within the intent and meaning of the statute 
and should not recover. 

Also, it is significant to note that under said section 4 of the act of 
June 10, 1922, prior to its amendment by the act of February 21, 1929, 
45 Stat. 1254, this office had held as early as November 29, 1926, in 
decision A~14722, 6 Comp. Gen. 369, that where an officer of the Army 
has been divorced and the custody of the child of the marriage is given 
to the former wife without alimony or maintenance for the child, the 
officer is not entitled to rental or subsistence allowance as an officer with 
dependents because of said child. In arriving at that conclusion it 
was stated that “Obviously, the statute contemplates a situation in 
which the parental authority and obligation maintain,” and that— 

Section 4 was drawn with respect to the normal situation of a husband and 
father. as the head of a family charged with the legal duty of support of wife 
and child or children and its language was not designed to authorize increased 
allowances for an officer, although a father, who by decree of divorce has been 
divested of all of his parental authority and duties * * * with respect to 
the child or children. * * * 

Thus, and because the remarriage of the former wife may cause the 
father (the divorced officer) to become lax in his payments or to cease 
making them altogether, it was held in 23 Comp. Gen. 454, under the 
several sets of factual circumstances there set forth—the circumstances 
of one such set being the same as those existing in 23 Comp. Gen. 71— 
that there must be a showing of contributions by the officer to the 
support of said children. The concluding paragraph of said decision 
reads as follows: 

The requirement herein that a divorced officer claiming the increased allow- 
ances on account of his minor children must show that he contributed to their 
support when such children have become the stepchildren of another officer is to 
be regarded as a qualification or amplification of the third exception stated in 
the concluding paragraph of the decision of July 30, 1943, B—28900, 23 Comp. 
Gen. 71. 

Also, the decision in 28 Comp. Gen. 71, was further amplified by the 
decision in 23 Comp. Gen. 625, by which there was required a showing 
of contributions where a divorce decree or other court order giving 
custody of minor children to the mother does not provide specifically 
that the father is required to support his children. 

If the decree or other court order in express terms absolves the 
officer from responsibility for the support of his children, he will 
come within the first exception stated in 23 Comp. Gen. 71, and will 
not be entitled to the allowances on account of said children. If the 
decree awards custody of the children to the father, or if the custody 
of the children is given to the mother and the decree provides for their 
support by their father, the rule of 28 Comp. Gen. 71 would apply and 
no further inquiry need be made as to whether or not the father is 
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supporting his children, except that under 23 Comp. Gen. 454, in those 
cases where the decree awards custody of the children to the wife and 
provides for their support by their father, and the wife later remarries, 
the father will be required to show that he is contributing to the sup- 
port of his children. Of course, if the stepfather be an officer and 
the children live in public quarters assigned to him, their natural father 
would not be entitled to rental allowance on account of such children, 
and the certificate of the natural father set forth in line (10) of the 
voucher on which the allowances are claimed—*Pay and Allowances 
Account, War Department, Form 336”—would show the status of the 
children with regard to the occupation of public quarters. If custody 
of the children is given to the mother and the decree is silent on the 
question of support money for the children, the father will be required, 
under 23 Comp. Gen. 625, to show that he is contributing to the support 
of his children. 

In order that there may be available in making payments and in 
auditing the accounts in this office sufficient information to apply 
the rules as above set forth, it is suggested that all vouchers pre- 
sented, upon which a divorced officer claims such increased allow- 
ances on account of a legitimate unmarried child under 21 years of 
age, be supported by a certificate of facts, in form substantially as 
follows, signed by the father: 
ination ipa alacant mite ONE BRE is Siti eciic ncn C18) (are) 


my. legitimate (child) (children) ; that (it is) (they 7 now in the legal 
custody, care, and control of 


(Address) 
ae hee of the (child) (children) : that I was divorced by 
(Relationship) 
a (final) (interlocutory) decree of -------- _------ Court, State of 
siti each on. ........<...--y the Geeres becoming final on .....-.--.......- § 


(Date) (Date) 
that I (am) (am not) required by said decree to pay alimony for the support 


= said (child) (children) ; and that my former wife (has) (has not) remarried 
aa iil aaa tiet aii ees and now resides at 


I further certify that I have paid the alimony required by the decree; (or where 
no alimony is required by the decree) that I actually contributed monthly the 
gent of 3............. , from my own personal funds, for the care, maintenance, 
support and education of said (child) (children). 





(Signature) 

That portion of the certificate appearing above the double line 
should be used in support of every such voucher submitted; while that 
part appearing below the double line need be filled out and signed by 
the officer—insofar as present considerations are concerned—only in 
those cases where the decree of divorce-awards custody of the children 
to their mother and says nothing as to support money for the children, 
and those cases where the wife has remarried following a divorce in 
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which the decree gives custody of the children to her and requires that 
the father contribute to their support. 

Also, in further answer to your questions, you are advised that 
there need be no affirmative showing as to the second exception to the 
rule stated in 23 Comp. Gen. 71, that is, as to the exception regarding 
emancipation of the children of a divorced officer. 


(B-44477) 


LEAVES OF ABSENCE—ACCUMULATION OF ANNUAL LEAVE DURING 
PRESENT NATIONAL EMERGENCY 


The provision in the act of December 17, 1942, limiting the accumulation of an- 
nual leave to 15 days a year during the present national emergency when the 
accumulated leave “equals or exceeds sixty days in the aggregate” does not 
apply until the calendar year succeeding the calendar year at the end of 
which such leave aggregated at least 60 days, and, therefore, an employee with 
a leave accumulation of 59 days at the end of a calendar year may accumulate 
the full 26 days authorized by the act of March 14, 1936, during the succeeding 
calendar year. 


Comptroller General Warren to the President, United States Civil Service 
Commission, September 20, 1944: 


I have your letter of September 11, 1944, as follows: 


A question has been received from one of the Commission’s field offices on the 
interpretation of the second proviso of Section 2.2, Executive Order 9414 (Regula- 
tions relating to annual and sick leave of Government employees). ¥ 

Section 2.2 reads as follows: f 

“Accumulated annual leave may be carried forward for use in succeeding years 
until it totals not exceeding 60 days: Provided, That during the period of the 
present emergency 30 days additional leave may be accumulated: Provided 
further, That when accumulated leave equals or exceeds 60 days, further increase 
in accumulated leave shall be limited to 15 days in any succeeding year.” 

It will be noted that it is provided that “when accumulated leave equals or 
exceeds 60 days, further increase in accumulated leave shall be limited to 15 
days in any succeeding year.” 

“Accumulated leave ” is defined as “unused leave remaining to the credit of the 
employee at the close of any calendar year.” (Section 1.1 (e).} 

It has been supposed that under this language, the fifteen-day limitation would 
not apply until the year following that in which accumulated leave either reached 
or exceeded 60 days, and that consequently, an employee with 59 days to his credit 
at the end of a year would accumulate all unused leave in the following year, up 
to a maximum of 26 days. It has been suggested, however, that the proviso 
means that whenever accumulated and accrued leave reach a total of 60 days 
during a year, the accumulated leave at the close of that year cannot exceed 75 
days, so that a person with 59 days to his credit at the end of 1943 could not be 
credited with a total accumulation of more than 75 days at the end of 1944. 

May an employee with 59 days to his credit at the end of a year accumulate 
26 days in the succeeding year if he uses no leave, thereby bringing his accumu- 
lated leave up to 85 days, or may he accumulate only 16 days which would bring 
his leave credit up to 75 days? 

Your interpretation of this provision of the leave regulations will be ap- 
preciated. 


Section 1 of the Annual Leave Act of March 14, 1936, 49 Stat. 1161, 
as amended by the act of December 17, 1942, 56 Stat. 1052, provides 
that the civilian officers and employees coming within the purview of 
the statute— 
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* * * in addition to any accrued leave, shall be entitled to twenty-six 


days’ annual leave with pay each calendar year, exclusive of Sundays and 
holidays: Provided, That the part unused in any year’shall be accumulated for 
succeeding years until it totals not exceeding sixty days: Provided further, That 
during the national emergency declared by the President of the United States on 
September 8, 1939, the leave unused by the employees of the departments, in- 
dependent establishments, and agencies, not in other form commuted or com- 
pensated, shall be accumulated for: succeeding years until it totals not exceeding 
ninety days: And provided further, That when the unused leave accumulated 
equals or exceeds sixty days in the aggregate, not more than fifteen days of unused 
leave may be further accumulated in any one calendar year. 

The regulation quoted in the second paragraph of your letter, sec. 
2.2, E. O. 9414, Jan. 13, 1944, follows the terms of the above-quoted 
statute. 

Under the plain terms of the statute and regulation accumulated 
leave is credited upon a calendar year basis, which is recognized in 
the other regulation, sec. 1.le, E. O. 9414, quoted in the fourth para- 
graph of your letter. Hence, the limitations of 60 or 90 days of 
accumulated leave fixed in the statute and regulations relate only to 
the amount of leave accumulated at the end of any calendar year. It 
follows that the limitation of 15 days upon the accumulation of annual 
leave during succeeding calendar years does not attach until an em- 
ployee shall have to his credit at least 60 days accumulated leave at 
the end of a calendar year. That is to say, the statute does not fix 
a limitation of 75 days of accumulated leave at the end of any calendar 
year, but by the use of the words “equals or exceeds sixty days in the 
aggregate” it is recognized by the amendatory statute increasing the 
total amount of the accumulated leave from 60 to 90 days during 
war emergency, that an employee may have to his credit more than 
60 or 75 days accumulated leave at the end of a calendar year. 

As an accumulation of 59 days at the end of a calendar year does 
not equal or exceed 60 days in the aggregate, the 15-day accumulation 
limitation does not apply during the succeeding calendar year, and the 
employee may accumulate 26 days during the next calendar year or 
a total accumulation of 85 days at the end of the next succeeding 
calendar year. 


(B-40947) 


PRIVATE PROPERTY—LOSS OR DAMAGE CAUSED BY MARINE CORPS 
PERSONNEL 


The authority under the act of July 1, 1918, as amended, to settle claims for 
damages to or loss of privately owned property caused by Navy or Marine 
Corps personnel does not apply to claims by other Navy or Marine Corps 
personnel for the loss or damage of their personal property, and, therefore, 
claims of Marine Corps personnel for amounts representing sums of money 
which were entrusted by them to an enlisted mail orderly for the purpose 
of obtaining postal money orders and which were converted by him may not 
be considered as within the’scope of said act, as amended. 

Mail received from the postal service by a Marine Corps enlisted man acting 
as mail orderly and appropriated to his own use instead of being delivered 





DECISIONS OF THE COMPTROLLER GENERAL 239 


to the addressees in his battalion is regarded as the property of the senders 
rather than of the addressees, and, therefore, the senders have suffered 
losses of private property for which a Marine Corps enlisted man is respon- 
sible, so that claims submitted by them for reimbursement of such losses are 
for consideration under the act of July 1, 1918, as amended, authorizing the 
settlement of claims for damage or loss of privately owned property caused 
by Navy or Marine Corps personnel. 


Assistant Comptroller General Yates to the Secretary of the Navy, September 
21, 1944: 

There has been considered your letter of March 22, 1944, in which 
you request decision whether or not it is within the authority vested 
in you by the act of July 1, 1918, 40 Stat. 704, 705, as amended by the 
act of July 11, 1919, 41 Stat. 132, 34 U. S. C. 600, to consider and pay 
certain claims for the value of privately owned property which was 
converted by an enlisted man of the Marine Corps to his own use. 

It is stated that the said enlisted man was assigned to duty as 
battalion mail orderly; that while so acting he received certain mail 
matter for members of the battalion which he did not deliver but 
appropriated the contents of the, letters and parcels to his own use 
and, also, that he converted to his own use certain, sums of money 
received from other enlisted men of the battalion for the purpose of 
obtaining and dispatching postal money orders; that the taking of 
the money and mail matter was admitted by the said enlisted man, and 
that he has been convicted by general court-martial but that no resti- 
tution was made. It is further stated that various claims of the 
senders of the lost mail matter were presented to the Post Office 
Department but were referred to the Navy Department, since the 
mail matter was not within the jurisdiction of the Post Office when 
taken, and that it is anticipated that “the enlisted men whose money- 
order money was stolen will likewise present claims for reimburse- 
ment.” 

Article 1-65(1), Marine Corps Manual, provides: 


(1) The laws, regulations, and instructions governing the designation, duties 
and supervision of Navy mail clerks and assistant Navy mail clerks are contained 
in articles 2063 to 2071, Navy Regulations, articles D-5305 to 5311, Bureau of 
Navigation Manual, and pamphlet issued by the Post Office Department entitled 
“Instructions for the Guidance of Navy Mail Clerks and Assistant Navy Mail 
Clerks.” These regulations and instructions, although compiled primarily for 
vessels and shore establishments of the Navy, apply equally to Marine Corps 
commands. 


Paragraph 3, article 2064, U. S. Navy Regulations, reads as follows: 


(3) In the case of organizations to which mail clerks are not detailed or 
serving as such, the commanding officer of the ship or shore station may, in 
his discretion, appoint some trustworthy person to perform the duty of mail 
orderly, to whom he shall give authority to receive the mail from the post office 
and to sign receipts for all registered letters except such as the sender has 
indorsed “Deliver only to addressee.” Mail addressed to a shore station shall 


be distributed in accordance with such regulations as the commanding officer 
may make, 
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The act of July 1, 1918, 40 Stat. 704, 705, provided: 
* * * ‘That hereafter the Secretary of the Navy is authorized to consider, 
ascertain, adjust, determine, and pay the amounts due on all claims for damages 
to and loss of private property of inhabitants of any European country not an 
enemy or ally of an enemy when the amount of the claim does not exceed the 
sum of $1,000, occasioned and caused by men in the naval service during the 
period of the present war, all payments in settlement of such claims to be made 
out of “Pay, Miscellaneous.” 


That provision was amended by the act of July 11, 1919, 41 Stat. 131, 
132, 34 U. S. Code 600, to read: 


* * * Provided, That the Secretary of the Navy is authorized to consider, 


ascertain, adjust, determine, and pay the amounts due in all claims for damages 
(other than such as are occasioned by vessels of the Navy), to and loss of pri- 
vately owned property, occurring subsequent to April 6, 1917, where the amount 
of the claim does not exceed $500, for which damage or loss men in the naval 
service or Marine Corps are found to be responsible, all payments in settlement 
of said claims to be made out of the appropriation “Pay, miscellaneous” * * *. 

Funds have been made available in the annual appropriation acts 
for the Navy Department under the heading Miscellaneous Expenses 
for “payment of claims for damages as provided in the Act approved 
July 11, 1919 (34 U. S. C. 600).” See the Naval Appropriation Act, 
1944, 57 Stat. 197, and the Naval Appropriation Act, 1945, Public Law 
347, approved June 22, 1944, 58 Stat. 301. 

While the purpose of the amendatory act of July 11, 1919, was to 
broaden the scope of the prior legislation with respect to the class 
of persons authorized to be reimbursed for damages to and loss of 
privately owned property for which men in the naval service or Marine 
Corps are found responsible, 58 Cong. Rec. 1083, 1084, the act has not 
been viewed as authorizing the consideration or payment of claims 
by other personnel of the Navy or Marine Corps. The act of October 
6, 1917, 40 Stat. 389, now superseded by the act of October 27, 1943, 
57 Stat. 582, specifically sets forth the circumstances under which 
reimbursement to officers and enlisted men of the Navy and Marine 
Corps should be made for their personal property lost, damaged, or 
destroyed in such service, and the general provisions in the said act of 
July 1, 1918, as amended, may not be regarded as intended to supple- 
ment such specific provisions in the act of October 6, 1917, or as sup- 
plementing the specific provisions now contained in the act of October 
27, 1948. See decision of October 15, 1926, A-14805. Cf. 6 Comp. 
Gen. 52. It follows that claims by Marine Corps personnel for 
amounts entrusted by them to the mail orderly and which were con- 
verted by him would not come within the scope of the said act of July 1, 
1918, as amended. 

Concerning the mail matter which was received from the postal 
service by the enlisted man while acting as mail orderly and which he 
appropriated to his own use instead of delivering such mail to the 
addressees, as it would appear that, under such circumstances, the 
senders of such mail matter, rather than the addressees, are to be re- 
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garded as the owners thereof, and, therefore, that they have suffered 
losses of private property for which an enlisted man of the Marine 
Corps has been found responsible, the claims submitted by them for 
reimbursement of the losses so suffered appear to be properly for con- 
sideration as within the scope of the said provisions of the act of 
July 1, 1918, as amended. Cf. 25 Comp. Dec. 896; 10 Comp. Gen. 
229; and decision of January 30, 1942, B-23185. 


(B-44235) 


RESTRICTION AS TO EXPENDITURES, ETC., BY AGENCIES IN 
EXISTENCE MORE THAN ONE YEAR 


The prohibition in section 213 of the Independent Offices Appropriation Act, 1945, 
against the use after January 1, 1945, of appropriated funds for the expenses 
of any agency which has been in existence for more than one year, unless 
specifically provided for by the Congress, has no application to preclude 
expenditures by or grants of funds to corporations created to carry out 
the program of the Coordinator of Inter-American Affairs, the financial 
needs of which corporations were specifically presented to the Congress in 
the budget estimates upon which the general appropriation (act of June 
28, 1944) for the Office of the Coordinator was based, although said corpora- 
tions were not mentioned by name in the appropriation. 


Comptroller General Warren to the Coordinator of Inter-American Affairs, 
September 21, 1944: 


I have your letter of August 29, 1944, as follows: 


Reference is made to Section 213 of the Independent Offices Appropriation 
Act, 1945, (Public Law 358, 78th Congress, approved June 27, 1944), which states 
that no funds shall be made available to or used to pay the expenses of any 
agency or instrumentality in existence for more than one year for which the 
Congress has not specifically appropriated funds or specifically authorized the 
expenditure of funds. 

Since the fiscal year 1942, this Office has had authority in its appropriation 
acts to create and capitalize corporations to assist in carrying out its programs. 
Also, since the beginning of the fiscal year 1943, specific authorizations with 
regard to the obligations and expenditures of such corporations have been 
included in the appropriation acts. The corporations have entered into numerous 
long term agreements with foreign governments and the funds thus authorized, 
including those sums already granted to the corporations, are needed to carry 
out the commitments made including employing the necessary personnel and 
obtaining needed supplies and equipment. These authorities and authorizations 
are contained in the current appropriation act (National War Agency Appropria- 
tion Act, 1945, Public Law 372, 78th Congress, approved June 28, 1944) under 
the heading “Oflice of the Coordinator of Inter-American Affairs” as follows: 

“* * * causing corporations to be created under the laws of the District of 
Columbia, any State of the United States, or any of the other Anferican republics, 
to assist in carrying out the Coordinator’s program and capitalizing such corpora- 
tions: Provided, That corporations heretofore or hereafter created or caused to 
be created by the Coordinator primarily for operation outside the continental 
United States shall determine and prescribe the manner in which their obligations 
shall be incurred and their expenses allowed and paid without regard to the pro- 
visions of law regulating the expenditure, accounting for and audit of Government 
funds, and may, in their discretion, employ and fix the compensation of officers 
and employees outside the continental limits of the United States without regard 
to the provisions of law applicable to the employment and compensation of officers 
and employees of the United States: * * 

It will be noted that these authorities and authorizations are general in the 
sense that the various appropriation acts do not name the corporations involved. 
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This Office has caused five corporations to be created, namely, The Institute of 
Inter-American Affairs, Institute of Inter-American Transportation, Inter-Ameri- 
ean Educational Foundation, Inc., Prencinradio, Inc., and Inter-Anterican Navi- 
gation Corporation. In each case these corporations have been created to carry out 
programs of the Office in the other American republics. It is true that in some 
cases the corporations have been capitalized in part with funds allocated to the 
Office from the Emergency Fund for the President; however, in each such case 
the program or programs carried out by the corporations have been discussed 
subsequently with the House Sub-Committee on Deficiencies. In all other cases 
the corporations have been capitalized from funds appropriated to the Office by 
the Congress and the programs to be undertaken by the corporations were specifi- 
cally discussed with the Congress prior to the time such funds were appropriated. 
For example, pages 981 to 1003 of the House Hearings on the National War Agen- 
cies Appropriation Bill, 1945 recorded the testimony given on the program of the 
Inter-American Educational Foundation, Inc. The objectives and operations of 
the corporations were specifically set forth. Tables showing the countries with 
which agreements were made, were to be made, the amount expended in each and 
the contribution of each participating country were set forth. On pages 1065 to 
1069 of the hearings, statenmfents were given at the request of Mr. Wigglesworth 
for the Institute of Inter-American Affairs, Inter-American Navigation Corpora- 
tion and the Inter-American Educational Foundation, Inc., showing the complete 
financial status in respect to each one. The Committee was also furnished with a 
complete statement of the other two corporations, Prencinradio, Inc., and the 
Institute of Inter-American Transportation, but because of certain confidential 
material in this information, these were not printed in the record. The testimony 
has at all times made it very clear and the Congress has understood that the funds 
made available to these corporations were to be the basis for international under- 
takings by this go yernment calling for operations extending over a number of years. 
(See House Hearings: Second Deficiency Appropritaion Bill, 1941; First Supple- 
mental Nationa] Defense Appropriation Bill, 1943; National War Agencies Appro- 
priation Bill, 1944; National War Agencies Appropriation Bill, 1945, and Senate 
Hearings: National War Agencies Appropriation Bill for 1945.) 

The Bureau of the Budget in its Bulletin No. 1944-45:2 dated August 1, 1944 
has asked that estimates of appropriations or legislation authorizing the expendi- 
ture of funds be submitted as soon as possible for all agencies or instrumentalities 
affected by the provisions of Section 213 of the Independent Offices Appropriation 
Act, 1945, which are expected to continue to function beyond the time permitted 
under the said section. 

In connection with this request, this Office would appreciate your answers to 
the following questions. In view of the authorities and authorizations (quoted 
above) granted this Office in its appropriation acts, and the fact that it is not 
believed that the provisions of Section 213 of the Independent Offices Appropriation 
Act, 1945 were directed towards Government corporations created under specific 
statutory authority and capitalized with appropriated funds for the carrying 
out of programs discussed with and approved by the Congress, will the provisions 
of said section prevent (1) the corporations created by this Office from expending 
any funds after January 1, 1945, which were made available to the corporations 
prior to January 1, 1945, and (2) any further capitalization of or granting funds 
to said corporations after January 1, 1945 from funds available to this Office? 

In connection with question (1) above, you are informed that one of the 
corporations, Inter-American Navigation Corporation, filed a Consent of Dissolu- 
tion with the Secretary of the State of Delaware on February 25, 1944 and was 
issued a Certificate of Dissolution. Under the laws of that state, this corporation 
may continue to liquidate its assets and effect settlement of claims for three 
years from the date of dissolution. In view of these facts, would this corporation 
be prevented, after January 1, 1945, from making payments in connection with 
the settlement of its affairs?. Would the answer to this question apply as well 
to a corporation which might obtain a Certificate of Dissolution sometime between 
now and January 1, 1945? 

In connection with question (2) above, you are informed that, to date, the 
corporations have been capitalized either by the purchase of capital stock on the 
part of the Coordinator, as agent for the United States, or by grants of funds 
(see decision B-24827 of the Comptroller General dated April 3, 1942). The 
contract authority of $2,500,000 contained in the current appropriation act was 
estimated, justified, and obtained for the specific purpose of further capitalizing 
the Inter-American Educational Foundation, Inc. Would it be necessary to obtain 
further authority from the Congress in order to effect this additional capitaliza- 
tion of the corporation after January 1, 1945? 
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We would regard it as a matter of the most serious consequence if any action 
should be taken that would question, if only temporarily, the ability of these 
corporations to carry out agreements entered into with the various governments 
in Latin America. These agreements have been entered into in good faith; the 
other governments are contributing large sums of money, personnel, equipment 
and services; and work is being carried out under these bi-lateral agreements in 
eighteen countries. The programs have been explained in detail to the appropria- 
tion committees each year. The position of the United States in Latin America 
would be greatly jeopardized if any doubt as to the sanctity of this Government’s 
written obligations should be raised. We should, therefore, appreciate as prompt 
a reply as possible to the questions asked in order that these agreements may be 
carried on after January 1, 1945 without interruption. 


Section 213 of the Independent Offices Appropriation Act, 1945, 
approved June 27, 1944, 58 Stat. 387, Public Law 358, provides, in 
pertinent part, as follows: 

After January 1, 1945, no part of any appropriation or fund made available 
by this or any other Act shall be allotted or made available to, or used to pay the 
expenses of, any agency or instrumentality including those established by Execu- 
tive Order after such agency or instrumentality has been in existence for more 
than one year, if the Congress has not appropriated any money specifically for 
such agency or instrumentality or specifically authorized the expenditure of funds 
eh. F 2 9 

That section was proposed as an amendment to the Independent 
Offices Appropriation Bill H. R. 4070 by Senator Russell, who stated 
the purpose thereof as follows (quoting from page 3119, Vol. 90, Con- 
gressional Record, 78th Congress, 2nd Session) : 

Mr. President, the purpose of the committee amendment, which is apparent 
from a reading thereof, is to retain in the Congress the power of legislating 
and creating bureaus and departments of the Government, and of giving to 
Congress the right to know what the bureaus and departments of the Government, 


which have been created by Executive order, are doing. 
= . * = e oe + 


Regardless of what agencies might be affected, the purpose of this amendment 
is to*require them all to come to Congress for their appropriations after they 
have been in existence for more than a year. 

The appropriation (58 Stat. 537) for salaries and expenses of the 
Office of the Coordinator of Inter-American Affairs contains express 
and specific authority for your office to pay all necessary expenses in 
creating and capitalizing corporations. The estimates submitted to 
the Congress as a basis for this appropriation and shown in the War 
Supplement to the Budget for 1945, pages 168 to 172, specifically set 
forth the amounts believed required for the activities of the five cor- 
porations to which your submission refers, and such activities and esti- 
mates were fully discussed before the Subcommittee of the House 
Committee on Appropriations, as indicated in your submission. The 
Congress has thus specifically appropriated funds including the 
amounts required for the five corporations, as reported to the Congress 
in the budget and in the hearings, supra, notwithstanding that the 
particular corporations are not designated by name in your appro- 
priation act. If said section 213 of the Independent Offices Appro- 
priation Act be construed as requiring that the Congress appropriate 
funds for the expenses of the Federal agencies or instrumentalities 
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therein referred to by specifically naming them in the appropriation 
it would in effect nullify the statutory provisions quoted in your letter 
from the appropriation for your office authorizing your office to create 
and finance corporations and appropriating moneys therefor which, 
as above indicated, were based in part upon estimates for the named 
corporations in question. It is an established rule of statutory con- 
struction that acts of the Congress are not to be construed to produce 
absurd results. Armstrong Paint and Varnish Works v. Nu-Enamel, 
305 U.S. 315. 

Accordingly, both questions 1 and 2 posed in the si#th paragraph 
of your letter are answered in the negative, which answers equally are 
applicable to liquidation expenses of any of the named corporations, 
either before or after January 1, 1945, from current appropriations 
otherwise available therefor. No further authority from the Congress 
would appear necessary to provide additional capitalization after Jan- 
uary 1, 1945, to the named corporations previously created by your 
office, the financial activities of which were included in the budget 
estimate submitted to the Congress. 


(B-44250) 


CONTRACTS—COST-PLUS—COST OF DINNERS INCIDENT TO MEETING 
RELATING TO LABOR AGREEMENT 


The cost of dinners furnished employees of a cost-plus-a-fixed-fee contractor and 
representatives of collective bargaining units of a labor union in connection 
with a meeting to discuss certain labor agreements, the nature and purpose 
of which related primarily to the management, supervision or conduct of 
the contract, is an overhead expense reimbursement of which is prohibited by 
the provision of the contract that no overhead expense of any kind, except 
as specifically provided for, shall be included in the cost of the work. 


Comptroller General Warren to the Secretary of War, September 21, 1944: 
I have your letter of August 3071944, as follows: 


There is forwarded herewith for your consideration and decision a file pertain- 
ing to an expenditure made by the Sherwin-Williams Defense Corporation, cost- 
plus-a-fixed-fee contractor under Contract No. W-ORD-522, for dinners furnished 
employees of the contractor and representatives of collective bargaining units 
of a union. 

The Informal Notice of Exception dated April 1, 1944, which precipitated the 
question is as follows: 

“The above invoice covers the cost of 40 dinners for representatives of the con- 
tractor and various bargaining units. 

“Reimbursability of such costs has not been established under the terms of 
the contract.” 

The contractor replied to the above Informal Notice of Exception by letter 
dated April 24, 1944, which reply was evidently considered unsatisfactory in that 
a Formal Notice of Exception Form 1100 was issued under date of May 27, 
1944, as follows: 

“Credit for $52.00 Paid to: Sherwin-Williams Defense Corp., will be withheld 
or a charge will be raised in your next statement of settlement for the reason 
stated below unless a satisfactory explanation is promptly made or the amount 
deposited : 

“P, QO. No. 8670; Invoice, 16271; Date, 24-44; Vendor, Marion Catering Co. 
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“Costs incurred for meals furnished to employees of the Contractor and to rep- 
resentatives of collective bargaining units are not reimbursable. 

“Contractor’s reply of April 24, 1944, has been noted.” 

The pertinent provisions of the contract are as follows: 

Title [V—Art. IV-A-7— 

“7, In carrying out the work under this Title IV the Contractor is authorized 
and shall do all things necessary or convenient in the operating and closing down 
of the Plant, or any part thereof including (but not limited to) the employment 
of all persons engaged in the work hereunder (who shall be subject to the control 
and constitute employees of the Contractor), the providing of all materials 
and supplies except such as the Government is to furnish or supply as elsewhere 
specifically provided herein, the storage of materials and supplies and of the 
finished products to the extent of the storage facilities at said Plant, the prepara- 
tion of the product for shipment and the loading of same on cars or other car- 
riers in accordance with the Government’s shipping instructions.” 

Title V—Art. V-A-1— 

“1. The Contractor shall be reimbursed in the manner hereinafter described 
for such of its actual expenditures in the performance of the work under this 
contract, as may be approved or ratified by the Contracting Officer, and as are 
included in but not limited to the following items: 

. * * . * ” * 


“r. Such other items as should, in the opinion of the Contracting Officer, be 
included in the cost of the work. When such an item is allowed by the Contract- 
ing Officer, it shall be specifically certified as being allowed under this paragraph.” 

Title VII—Art. VII-A-(a)— 

“(a) All work under this contract is to be performed at the expense of the 
Government, and the Government shall indemnify and hold the Contractor harm- 
less against any loss, expense (including expense of litigation) or damage (in- 
cluding personal injuries and deaths of persons and damage to property) of any 
kind whatsoever arising out of or connected with the performance of the work, 
unless such loss, expense or damage should be shown by the Government to 
have been caused directly by bad faith or willful misconduct on the part of some 
officer or officers of the Contractor acting within the scope of his or their 
authority and employment.” 

Paragraph IV-A-7 quoted above states that “In carrying out the work under 
this Title LV the Contractor is authorized and shall do all things necessary or con- 
venient in the operating * * * of the plant * * *.” [Italics supplied.) 
And as stated in the Contractor’s letter dated April 24, 1944, it was considered 
necessary by the contractor to hold a meeting in the form of a dinner (which 
is ordinary commercial practice) for the purpose of discussing labor matters 
with the union officials. Certainly this expenditure was in connection with the 
work and it was so authorized as provided in Paragraph 7 of Article IV-A and 
approved as a necessary expenditure by the Contracting Officer’s Representative. 

As is stated above the meeting was called for the purpose of discussing the 
directive orders received from the National War Labor Board with respect 
to labor agreements between the contractor and ten bargaining labor units. 

It would seem, in accordance with the clear and unambiguous terms of the 
contract, that the question of the means to be used to accomplish the desired 
end was one to be determined by the contractor for the contract provides that 
“the Contractor shall do all things necessary or convenient * * *,.” If, as in 
this case, the contractor determined that the best, most economical and efficient 
way to settle problems with the union officials was by having an inexpensive 
informal dinner at the local project cafeteria for the purpose of getting the group 
together, and such expenditure was approved by the Contracting Officer’s Repre- 
sentative, then such determination and approval should be conclusive, if in 
accordance with Article VII-A-(a) “All work under this contract is to be per- 
formed at the expense of the Government.” Otherwise, the contract provisions 
quoted above are misleading and become mere surplusage to be recognized only 
as one of the contracting parties may see fit. 


The contractor’s letter of April 24, 1944, referred to by you, is, in 
pertinent part, as follows: 


The invoice in question represents the expense of 40 dinners @ $1.30 incurred 
in connection with the joint meeting of representatives of the Prime Contractor 
and representatives from the nine unions represented by the American Feder- 
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ation of Labor and tle Brotherhood of Railroad Trainmen, independent, held 
on the evening of January 17, 1944 in the local project Cafeteria. This meeting 
was called for the purpose of discussing the Directive Orders received from the 
National War Labor Board in connection with the. labor agreements between the 
Contractor and these ten bargaining units. These Directive Orders had been 
pending for a considerable length of time and it was felt by the Contractor that 
they could most fairly and expeditiously be disposed of in a group meeting of this 
type which would directly expedite and benefit the work under Contract No. 
W-ORD-522 DA-W-ORD-18. 

Both the subject meeting and expense received the prior approval of the 
Contracting Officer's Representative which approval was based on his and our 
determination that such was necessary to the prosecution of the work under the 
Prime Contract. * * * 

Under the terms of the-contract involved it was agreed that the 
contractor would “design, construct and equip a new ordnance facility 
by furnishing management services for such designing, constructing 
and equipping, by procuring the production equipment to be installed 
therein, and by subcontracting with third parties for necessary archi- 
tect-engineer services and for constructing the new ordnance facility 
and installing the production equipment therein;and * * * train 
key personnel and operate” the same, for and in consideration of 
payment of the fixed fees stipulated in the contract for the various 
services, and of reimbursement for expenditures in connection with 
performance thereunder when approved or ratified by the contracting 
officer and as “included in but not limited to” items listed under 
article V—A of the contract. 

Expenditures of the kind here involved are not specifically men- 
tioned among the reimbursable items listed in article V—A of the con- 
tract and it is provided in paragraph 5 thereof that “no overhead 
expenses of any kind, except as specifically authorized in Section 
1 of this Article, shall be included in the cost of the work under this 
contract.” While in article V-A, paragraph 1, subparagraph 7, reim- 
bursement is authorized for “Such other items as should, in the opinion 
of the Contracting Officer, be included in the cost of the work,” it is 
further provided therein that the contracting officer shall specifically 
certify such items “as being allowed under this paragraph.” The 
record shows that the item of expense here in question was approved 
by the contracting officer’s representative but fails to indicate that 
it was certified under the said subparagraph 7. Furthermore, while 
the authority conferred on the contracting officer in said paragraph 
appears to be broad and liberal, it is not an unlimited or unrestricted 
authority—one of the definite restrictions thereon being that the 
contracting officer is not authorized under said paragraph to include 
in the cost of the work an item for which payment is prohibited, 
either expressly or impliedly, by other provisions of the contract. 
See 21 Comp. Gen. 447, 449. The provision in article V—A, paragraph 
5, supra, definitely would appear to prohibit certification of an item 
of overhead expense under subparagraph 7, supra. Moreover, it can- 
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not be said that the term “overhead expenses” as used in said para- 
graph had reference to “general overhead expenses” of the contractor 
as distinguished from “overhead expenses” incurred in connection 
with the performance of this particular contract, since paragraph 1p 
of said article V-A provided for the payment of certain sums monthly 
“as complete compensation, including all general overhead, for all 
services performed by the Contractor at its Cleveland, Ohio, offices 
in connection with the work * * * except for the wages, salaries 
and transportation and traveling expenses of employees of the Con- 
tractor who devote full time to the work * * *,.” See B-31550, 
June 1, 1944, to you. 

It appears that the meeting in question was called by the contractor 
for the purpose of enabling its representatives to discuss with repre- 
sentatives from ten labor unions certain directive orders which had 
been issued by the National War Labor Board in connection with labor 
agreements between the contractor and the labor unions. Obviously, 
the nature and purpose of the meeting pertained to matters relating 
primarily to the management, supervision or conduct of the contract 
and, therefore, under well established principles, such expenses as 
were incident to holding the meeting constituted overhead expenses. 
Lytle, Campbell & Co., Inc., v. Somers, Fitler & Todd Co., 276 Pa. 409, 
120 Atl. 409, 410. Hence, it is seen that the plain and unambiguous 
terms of the contract prohibit the reimbursement of the contractor for 
the item of expense here involved. 

As indicated by the title of article VII-A, viz, “RESPONSIBIL- 
ITY OF CONTRACTOR—CONTINGENCIES,” subparagraph (a) 
thereof, quoted in your letter, relates to the indemnity of the con- 
tractor by the Government for expenses incurred in settling claims of 
third parties for loss or damage arising out of or in connection with 
the performance of the contract work, and the opening statement 
thereof that “All work under this contract is to be performed at the 
expense of the Government” must be considered in the light of what 
follows. Moreover, it is axiomatic that the intent and meaning of a 
contract are not to be determined by the consideration of an isolated 
section or provision thereof by itself, but that the contract is to be 
considered in its entirety and each provision is to be construed in its 
relationship to other provisions and in the light of the general purpose 
intended to be accomplished by the contracting parties. 13 C. J. 525; 
17 C. J. S. 707, and cases cited therein. Manifestly, the terms of the 
instant contract negative the assumption that the parties intended that 
the contractor was to be reimbursed for an expenditure of the type here 
involved. 

Therefore, while it may be that the expense involved was reasonably 
necessary to the performance of the contract work, it must be regarded 
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as an expense properly to be borne by the contractor out of the fixed 
fees provided for in the contract. 

Accordingly, I have to advise that reimbursement of the contractor 
for the item of expense in question is not authorized. . 






(B-44394) 
FEES—UNITED STATES COMMISSIONERS 


The issuance by a United States Commissioner of more than one warrant of 
arrest—the sole purpose of a warrant of arrest being to obtain custody of 
the accused—against the same defendant at the same time is unnecessary, 
even though for different offenses, and the payment of fees, under 28 U. 8S. 
Code 597, incident to the issuance of any additional warrants under such 
circumstances is unauthorized. 

Where a complaint has been drawn by a United States Commissioner and the 
warrant for the arrest of the accused has been returned “non est,” the fees 
provided by 28 U. S. Code 597 for the services rendered by the commissioner 
in issuing a second warrant of arrest are allowable; however, as the return 
of a warrant “non est” does not vitiate the complaint upon which it was 
predicated, the drawing of a second complaint to support the second warrant 
is unnecessary and fees claimed therefor are not allowable. 


Comptroller General Warren to Norman J. Griffin, Esq., United States Com- 
missioner, September 21, 1944: 


Reference is made to your letter dated May 23, 1944, received here 
July 14, relative to the disallowance by this office of certain items in 
your fee accounts for the quarters ending June 30, September 30, and 
December 31, 1943. 

At the outset it is deemed appropriate to observe that a commissioner 
is entitled only to such fees as are provided for in the fee bill (act of 
May 28, 1896, 29 Stat. 184, 28 U. S. C. 597), for such services as he is 
required or authorized by law to render. Davies v. United States, 
23 C. Cls. 468; United States v. Patterson, 150 U.S. 65. Further, the 
decisions of this office uniformly have held that commissioners are not 
entitled to fees for rendering services which are unnecessary. 3 Comp. 
Gen. 13, 835, and 898; 9 zd. 351. 

There were disallowed by this office the fees for copies of complaints, 
issuing warrants of arrest, and entering returns, where it was shown 
that the same fees had been charged for the same defendant on another 
page of the account, in the following cases: 
















Case vs. Quarter ended Page 








ee eee Sons anes TE ete ck cee 261 
8 oo ey Ca oe September 30, 1943....._....__-- 176 
Re oe September 30, 1943..__..._.____- 321 


oe oes Bee Ee es December 31, 1943_._..___.____- 335 


As an example typical of the above listed cases, your account in the 
matter of United States v. Williams shows that a complaint was made 
before you on November 8, 1943, by an agent of the Federal Bureau 
of Investigation, charging Williams with violation of the Selective 
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Service laws; that on the same date—November 8—a complaint was 
made by the same agent charging Williams with a violation of section 
47 of the act of March 4, 1909, 35 Stat. 1097; and that, upon the basis 
of said complaints, two warrants were issued by you and delivered to 
the United States Marshal for service. You claim the statutory fees 
for copies of complaints, issuing warrants of arrest, and entering re- 
turns thereof in both cases, and in support of such charges you allege 
that the act of May 28, 1896, supra, “states that a U. S. Commissioner 
may charge for issuing all warrants of arrest regardless of the number 
in reference to one person.” However, no such provision appears in 
said act and there is nothing in the terms thereof which would permit 
of such construction. 


Also, you refer to the case of United States v. Barber, 140 U. S. 177 


(erroneously cited as United States v. Parker), wherein the court 
stated : 


The object of the proceedings before the committing magistrate is to secure 
the attendance of the accused to answer any indictment that may be found by 
the grand jury, and ordinarily one complaint is sufficient for that purpose, how- 
ever numerous the charges may be against him. The grand jury may find in- 
dictments for as many violations of law as it may see fit, but this power does 
not render it necessary that he should be held to bail in more than one case. It 
does not follow, however, that more than one proceeding may not be instituted 
against him, and occasionally an exigency may arise that would render it expe- 
dient to do so. Much must be left to the discretion of the district attorney in 
that regard; he is the sworn officer of the-government, and presumed to act in 
its best interests. In explanation of the duplication of warrants in this case, 
the petitioner states that “the different cases related to different and distinct 
acts, at different times and places, and about different and distinct matters and 
things, having no connection with each other, and with different persons as de- 
fendants and witnesses. That whatever would or might have been elsewhere, 
courts in Alabama do not dismiss a large number of indictments against any 
person for no other reason than that another indictment might yet remain upon 
which the person, if agreeable, could be tried for some like or unlike offence, the 
pardoning power being placed only in the executive.” While, for the reasons above 
stated, we are not entirely convinced by this statement, so far as it is an argu- 
ment, there ure certain facts contained in it which show that it was within the 
power of the commissioner to issue these warrants, and, under the case of 
United States v. Jones, 134 U. S. 483, the approval by the court of his accounts 
is conclusive that his discretion was properly exercised. If the officers of the 
Treasury were at liberty to question the propriety of every charge in all cases, 
the approval of the courts would be an idle ceremony. We can give no less 
weight to such approval than to say that it covers all matters within the discre- 
tion of the officer rendering the account. * * * 


While the foregoing language of the court would seem to authorize 
the payment of fees for plural warrants issued against the same de- 
fendant, it is important to note that the court based its conclusion 
wholly upon the case of United States v. Jones, supra, wherein it was 
held that the approval of the district court is prima facie evidence of 
the correctness of the account, which, in the absence of proof of mistake 
on the part of the court, should be conclusive. However, inasmuch as 
commissioners’ accounts now are not required to be approved by the 
several district courts (act of May 29, 1928, 45 Stat. 998, 28 U.S. C. 
598), the force and effect of the decision in the Barber case has been 
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largely diminished and may not now be regarded as a controlling 
precedent. 

In a decision by a former Comptroller of the Treasury (5 Comp. 
Dec. 320), relating to the question of the allowance of fees in a case 
involving a factual situation similar to that here presented, it was 
stated : 

The office of the warrant of arrest is to bring the person against whom it is 
issued within the jurisdiction of the tribunal from whence it issues. It is in no 
sense the base or foundation of the prosecution, that, in confmissioners’ courts, 
being the complaint upon which the warrant issues * * * although two or 
more complaints may be made against the same defendant, one warrant of arrest 
is all that is necessary when the several complaints are made at the same time; 
for it is a self-evident proposition that when the commissioner acquires jurisdiction 
of the person under one he acquires jurisdiction under all, and not only so, but 
if in the course of examination it is developed that an offense other than those 
charged in the several complaints has been committed, the commissioner has full 
power to hold the defendant for the additional offense without the issuance of a 
warrant of arrest thereunder. 

Since, as above indicated, the sole purpose of a warrant of arrest is 

’ ’ 

to obtain custody of the accused and but one warrant will suffice to 
accomplish that purpose, it is evident that the issuance of additional 
warrants against the same defendant at the same time is unnecessary, 
and the fees incident thereto are unauthorized. See, also, paragraph 
1540 of Instructions to United States Commissioners, 1929, which states 
that a commissioner is not entitled to fees for issuing more than one 
warrant for the same defendant at the same time, although the offenses 
are different. Accordingly, the disallowance of the items in question 
is sustained. 

Also, there was disallowed by this office the fee for drawing a com- 
plaint where a prior complaint had been issued for the same defendant 
and the warrant had been returned “non est”, and a fee was charged 
for entering the return, in the following cases: 


Quarter ended 


Crandell 

Perkins 

ER eee ne ue 
Williams 


September 30, 1943. - , 
Gramillo September 30, 1943. __._._-_-_-- 
Williams a September 30, 1943. ______-_-_-- 
Kuresko September 30, 1943. ._..._._---- 

: December 31, 1943-_ - 

December 31, 1943- 

December 31, 1943 

December 31, 1943 

December 31, 1943 
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As an example typical of the above cases, your account in the matter 
of United States v. Shriver, shows that a complaint was made before 
you on May 19, 1943, by an agent of the Federal Bureau of Investiga- 
tion charging Shriver with a violation of the Selective Service laws 
committed at Philadelphia, Pennsylvania, on April 4, 1943; and that a 
warrant was issued and returned “non est” on May 20, 1943. Sub- 
sequently—on May 24, 1943—a complaint was drawn at the request 
of the same agent charging Shriver with the identical offense, upon 
the basis of which another warrant of arrest was issued and thereafter 
returned “non est.” 

Department of Justice Circular No. 3051, dated December 6, 1937, to 
United States Attorneys and Marshals, states: 

It is hereby requested that in every criminal case based on an investigation 
conducted by the Federal Bureau of Investigation of the Department of Justice, 
if a warrant for the arrest of one or more defendants has been returned by the 
marshal non est inventus, another warrant should immediately be issued in 
duplicate. One copy of such warrant should then be lodged with the local office 
of the Federal Bureau of Investigation and another copy with the marshal. 

Having regard for the doubtful validity of the arrest of a person 
subsequent to the return of a warrant “non est” and recognizing the 
necessity for the issuance of a second warrant of arrest in such cir- 
cumstances, this office has allowed the statutory fees provided for the 
services rendered by United States Commissioners in issuing such sec- 
ond warrants of arrest as follows: 

Issuing (in duplicate) second warrant of arrest, 75 cents each; copy 
of complaint, with certificate to same, attached to the duplicate second 
warrants of arrest, 30 cents each; and entering marshal’s return on 
the duplicate second warrants of arrest, 15 cents each. 

Since there can be no doubt that the return of a warrant “non est” 
does not render invalid or otherwise vitiate the complaint upon which 
it was predicated, and as no sound reason is perceived why a certified 
copy of the original complaint is not legally adequate to support the 
issuance of a second warrant of arrest covering the same offense (see 
paragraph 1529, Instructions to United States Commissioners, 1929), 
the drawing of a second complaint would appear to be unnecessary and, 
such being the case, the disallowance of the fees claimed therefor in 
your accounts likewise must be sustained. 


(B-44054) 


PAY—SERVICE CREDITS—NAVAL RESERVE—PROHIBITION AGAINST 
CONCURRENT MEMBERSHIP IN MILITARY ORGANIZATIONS AS AF- 
FECTING COUNTING OF SERVICE UNDER COMMISSION 


Although his commission in the Naval Reserve was not invalidated because the 
appointee was disqualified, by reason of section 4 of the Naval Reserve Act 
of 1925, from accepting it while a member of a military organization, and 
it could be accepted by conduct upon subsequent removal of the disqualifica- 
tion (23 Comp. Gen. 173), the mere receipt by the appointee of notice of 
what his assignment would be “in the event of mobilization,” which notice 
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required no affirmative action on his part, does not constitute a legal accep- 
tance by conduct to entitle him to count for pay purposes, as a Naval Reserve 
officer now on active duty, inactive service in the Naval Reserve under the 
commission. 


Assistant Comptroller General Yates to the Secretary of the Navy, September 
22, 1944: 


There has been considered your letter of August 22, 1944 (reference 
JAG: 11: WJG:Z OO-Moyle, Eugene H. /P20-2 (4)), transmitting 
an endorsement dated August 14, 1944, from the Chief of the Bureau 
of Supplies and Accounts, with enclosures, and requesting decision re- 
specting the right of Commander Eugene Henry Moyle, MC-V (S), 
USNR, to count for pay purposes inactive service in the Naval Reserve 
under the circumstances hereinafter set forth. 


The endorsement from the Chief of the Bureau of. Supplies and 
Accounts is as follows: 


1. The subject named officer accepted commission as Lieutenant Commander 
MC-V (S), USNR, on 13 September 1934, but at the time he accepted the commis- 
sion he was a First Lieutenant, Medical Corps Reserve, under commission accepted 
31 October 1929. Under the ruling in reference (c) the acceptance of appoint- 
ment in the Naval Reserve was not legal in view of the statutory prohibition 
contained in reference (a). In reference (c) [23 Comp. Gen. 173] the Comptroller 
General stated in an analogous case that the fact that the officer was prohibited 
from accepting his commission in the Naval Reserve on the date of executing 
oath and acceptance of office did not operate to invalidate the commission nor 
prevent his making valid acceptance thereof upon removal of disqualification 
to acceptance. It was further stated that the officer did not automatically become 
vested with such commission upon termination of service in another military 
organization and that in the absence of a formal acceptance following termination 
of such service some affirmative act by the appointee indicating his intention to 
accept the Naval Reserve commission was necessary. 

2. It will be noted from enclosure (A) that Comdr. Moyle was informed by 
the Commandant, Third Naval District on 5 February 1935 of his assignment 
to Base Hospital Unit No. 2, New York City, for duty in the event of mobilization. 
Comdr. Moyle was fully cognizant of his obligation as a member of the Naval 
Reserve to serve his country in time of war or national emergency, and when 
so called he reported for active duty. It would therefore appear that tacit 
acceptance of a mobilization unit billet assigned by the Commandant, Third 
Naval District on 5 February 1935 constituted an act by the appointee which 
indicated that he considered himself a commissioned member of the Naval Reserve 
and subject to call for active duty under the commission which he originally 
accepted on 13 September 1934. It is therefore recommended that a decision 
be obtained from the Comptroller General as to whether Comdr. Moyle is entitled 
to count for pay purposes commissioned service in the Naval Reserve commencing 
5 February 1935. 


Enclosure (A) referred to in paragraph 2, above, is a copy of a 
letter dated February 5, 1935, from the Commandant, Third Naval 
District, to Lieutenant Commander E. H. Moyle, and reads as follows: 

1. Having been appointed a Lieutenant Commander MC-V(S), U. S. Naval 


Reserve, you are hereby assigned to Base Hospital Unit No. 2, New York, N. Y., 
for duty in the event of mobilization. 


2. Lt. Comdr. E. M. Livingston, MC-V(S), U. S. Naval Reserve, is the organizer 
of Base Hospital Unit No. 2. 

With respect to Lieutenant Commander Moyle’s commissioned serv- 
ice in the Medical Corps Reserve, a component of the Officer’s Reserve 
Corps, it is stated in a report dated February 23, 1943, from The 
Adjutant General of the Army, that— 
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He was appointed First Lieutenant, Medical Corps Reserve, October 19, 1929; 
accepted October 31, 1929; terminated October 18, 1934, by reason of the expira- 
tion of the five-year period for which it was granted. 
and in connection with his Naval Reserve service it is reported by the 
Bureau of Naval Personnel as follows: 
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2. The records of the Bureau indicate that subject officer was. commissioned 
in the Naval Reserve on 13 Sep. 1934, and on 5 Feb. 1935 he. was assigned to Base 
Hospital Unit No. 2, New York, N. Y., for duty in the event of mobilization. 
On 28 Apr 1942 he was ordered to report to the U. 8. Naval Hospital, Newport, 
R. L., for active duty, and reported on 25 May 1942. 

Section 4 of the Naval Reserve Act of 1925, 43 Stat. 1081—in effect 
at the time of the purported acceptance of the commission in the Naval 
Reserve—provided, in pertinent part: “That no officer or man of the 
Naval Reserve shall be a member of any other naval or military or- 
ganization except the Naval Militia.” Since at the time of the at- 
tempted acceptance of the commision in the Naval Reserve the subject 
officer was a member of the Medical Corps Reserve, he legally could not 
accept such commission. But, as stated in decision of September 6, 
1943, 23 Comp. Gen. 178, 177, referred to in the quoted endorsement 
from the Chief of the Bureau of Supplies and Accounts, this fact did 
not operate to invalidate the commission nor to prevent valid accept- 
ance thereof after removal of the disqualification. However, since the 
officer was not automatically vested with the commission upon removal 
of his disqualification, there was required, in the absence of a formal 
acceptance, “some affirmative act by the appointee indicating his in- 
tention to accept such commission.” 

The quoted letter of February 5, 1935, to Lieutenant Commander 
Moyle was not an order to report for active duty. Rather, as clearly 
appears therefrom, it merely was notification to him of his assignment 
to Base Hospital Unit No. 2, New York, New York, “for duty in the 
event of mobilization.” Such notification did not purport to impose 
upon the officer any obligation to perform duty in connection with his 
assignment and neither has it been shown that he performed such duty 
or any other duty as a Naval Reservist, subsequent to his discharge 
from the Medical Corps Reserve—which might be viewed as an ac- 
ceptance by conduct—prior to May 25, 1942, when he reported to the 
U.S. Naval Hospital, Newport, Rhode Island, for active duty pursuant 
to orders dated April 28, 1942. 

Assuming that the said communication of February 5, 1935, was 
received by Lieutenant Commander Moyle, the view that the receipt 
thereof is “tacit acceptance” of the mobilization unit assignment con- 
tained therein is untenable. The mere receipt of the notification of 
assignment “in the event of mobilization” was, at most, a passive or 
negative action on the part of the officer here involved. There was re- 
quired no action on his part by virtue of such notification and, obvi- 
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ously, his passive conduct with respect thereto may not be considered an 
“affirmative act” legally sufficient to constitute receipt of the notice an 
acceptance of a commission in the Naval Reserve. 

So far as the record discloses, the first affirmative action taken by 
the officer here involved under*his commission in the Naval Reserve 
appears to have been on May 25, 1942, when he reported to the 
U. S. Naval Hospital, Newport, Rhode Island, for active duty under 
orders issued. April 28, 1942. Accordingly, Lieutenant Commander 
Moyle may not be credited with service in the Naval Reserve for any 
period prior to May 25, 1942. 


(B-44488) 
HOLIDAYS—LEAVES OF ABSENCE—FORTY-HOUR WEEK EMPLOYEES 


An employee subject to the 40-hour week statute of March 28, 1934, may be admin- 
istratively excused from working on a holiday which has been declared by 
general administrative order to be a work day and which falls within his 
weekly tour of duty (Monday through Friday), and the holiday may be 
counted as 8 hours towards his 40-hour basic workweek. 

Sick leave, as such, may not be granted or charged an employee subject to the 
40-hour week statute of March 28, 1934, for absence on a holiday within his 
regular tour of duty (Monday through Friday) which has been administra- 
tively declared to be a work day. 

Employees subject to the 40-hour week statute of March 28, 1934, who are excused 
from working (because of illness or otherwise) on a Saturday on which they 
would otherwise be required to work under present war-emergency schedules, 
although it is not within their regular 40-hour weekly tour of duty (Monday 
through Friday), may not be granted or charged sick leave or otherwise 
paid compensation for that day, whether or not the Saturday be a legal 
holiday. 

In the case of employees subject to the 40-hour week statute of March 28, 1934, 
whose weekly tour of duty is Monday through Friday, Saturdays are “non- 
work days established by Federal statute” which are excluded as days of 
annual or sick leave by the act of March 2, 1940, and section 4.5 of the Annual 
and Sick Leave Regulations, even though, under present war-emergency 
schedules, work on Saturdays is regularly required. 


Comptroller General Warren to the Secretary of the Interior, September 23, 
1944: 


I have your letter of September 11, 1944, as follows: 


Effective July 17, 1944, employees of the Geological Survey occupying positions 
involving the reproduction of maps and similar material through lithographic 
processes in Washington, D. C., were excluded from the Classification Act of 
1923 as amended, and were placed under an hourly-rate pay scale established 
by a wage board. 

These employees’ basic 40-hour weekly tour of duty begins on Monday and 
ends on Friday of each calendar week, and work performed on Saturday and 
Sunday is compensated at overtime rates. 

In anticipation of possible absences of these employees on those days which 
under statute still remain legal holidays but which are being considered as 
work days for Federal employees for the duration of the war (New Year's 
Day, Washington’s Birthday, Decoration Day, Independence Day, Labor Day, 
Armistice Day, Thanksgiving Day), the following questions have arisen; 

1. May the same rules that are applicable to an employee on an annual salary 
be applied to an employee paid at the hourly rate—that is, when one of these 
“holidays” falls within the weekly tour of duty (Monday through Friday) may 
he be excused from working (under the provisions of Part IV, Sec. 4.5 of the 
Leave Regulations (Revised Jan. 1, 1944) ), and have that day count as 8 hours 
toward his 40-hour basic work-week? 
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2. If one of the “holidays” falls on Saturday, and if the employee already has 
worked 40 hours Monday through Friday, may he be excused from working on 
the “holiday” and still receive pay for that day? If so, should he be paid at 
the basic or the overtime rate? " 

3. If an employee on the hourly rate submits a certificate of sick leave to cover 
absence on one of these “holidays” that falls within his tour of duty (Monday 
through Friday), should he receive pay for that day? If the “holiday” falls 
on Saturday, should he receive pay if absent on sick leave; if so, at the basic or 
the overtime rate? 

Your early consideration of these questions will be greatly appreciated. 


The act of March 2, 1940, 54 Stat. 38, provides: 


That the days of annual leave with pay provided for in the Act of March 14, 
1936 (49 Stat. 1161), and the days of sick leave with pay provided for in the 
Act of March 14, 1936 (49 Stat. 1162), shall mean days upon which employees 
would otherwise work and receive pay, and shall be exclusive of Sundays which 
do not occur within a regular tour of duty, holidays, and all nonwork days estab- 
lished by Federal statute or by Executive or administrative order. 


Section 4.5 of the leave regulations (Executive Order 9414) 
provides: 


Leave shall be charged only for absence upon days which an employee would 
otherwise work and receive pay and shall be exclusive of Sundays which do not 
occur Within a regular tour of duty, holidays, and all non-work days established 
by Federal statute or by Executive or administrative order: Provided, that when 
a holiday is declared by general administrative order to be a work day, an 
employee who absents himself from work without permission on that day shall 
be subject to a deduction of one day’s pay. 


That leave regulation is based upon the terms of the above-quoted 


statute and the rules stated in decision of this office dated April 2, 1942, 
21 Comp. Gen, 901, to the Public Printer, which rules were held to be 
applicable to both per annum employees and to employees in the trades 
and occupations whose compensation is required to be computed and 
paid in accordance with the 40-hour week statute of March 28, 1934, 
48 Stat. 522—the pay statute here involved—providing : 


Sec. 23. The weekly compensation, minus any general percentage reduction 
which may be prescribed by Act of Congress, for the several trades and occupa- 
tions, which is set by wage boards or other wage-fixing authorities, shall be 
reestablished and maintained at rates not lower than necessary to restore the 
full weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932: Provided, 
That the regular hours of labor shall not"be more than forty per week; and all 
overtime shall be compensated for at the rate of not less than time and one half. 


The rules stated in said decision of April 2, 1942, here pertinent, are 
as follows (quoting from the syllabus) : 


Annual or sick leave may not be charged against an employee for absence on 
a holiday on which he would otherwise be required to work under a general 
administrative order, but it is within administrative discretion to excuse an indi- 
vidual employee from working either with or without pay—regardless of the 
basis of compensation or whether the employee is subject to the holiday pay 
statute of June 29, 1988—on such a holiday, or, if an employee should arbitrarily 
absent himself from work on that day, to deduct one day’s pay as a disciplinary 
measure for failure to work. 

Employees of the Government Printing Office, including per diem, per hour, and 
piecework employees subject to the holiday pay statute of June 29, 1938, who 
were in an annual or sick leave status for a period including Monday, February 
23, 1942—a holiday in the District of Columbia—and who did not receive notice 
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of the administrative order that such holiday would be a work day should be 
paid for that day, without charge to leave of any kind. 

Employees of the Government Printing Office, including per diem, per hour, 
and piecework employees subject to the holiday pay statute of June 29, 1938, who 
were officially notified to work on Monday, February 23, 1942—a holiday in the 
District of Columbia—but who were absent on that day for some personal reason 
should not be,carried in a leave without pay status for that day, but whether in 
a particular case there should be deducted one day’s pay for failure to work is 
for administrative determination. 


Employees of the Government Printing Office, including per diem, -per hour, 
and piecework employees subject to the holiday pay statute of June 29, 1938, 
who were officially notified to work on Monday, February 23, 1942—a holiday in 
the District of Columbia—but who were ill on such holiday and reported such 
fact as soon as possible should be excused from working and paid their regular 
compensation for that day, without charge to leave of any kind, if it be adminis- 
tratively determined that they were actually not able to work on that day. 

In the light of the above-stated rules question 1 is answered in the 
affirmative. See, also, 18 Comp. Gen. 191, 575; 22 id. 1057; 23 id. 
677. 

While Saturday—the sixth and overtime day of the week—is a day 
of work of the employees involved pursuant to an administrative order 
to work 48 hours per week due to the war emergency, for which over- 
time compensation is payable (beyond the regular 40-hour weekly tour 
of duty), under the terms of the act of March 28, 1934, supra, Saturday 
is not a part of the regular tour of duty of the employees and accord- 
ingly compensation may not be paid for that overtime day, whether or 
not it be a holiday, unless the employee actually performs “labor” (18 
Comp. Gen. 186, 191, 206), or the employee is in a travel status (deci- 
sion of August 3, 1944, B-43439, 24 Comp. Gen. 65) on that day. 
Accordingly, question 2 is answered in the negative. 

Referring to the first subquestion under question 3, while sick leave, 
as such, may not be granted or charged for a holiday on the basis of a 
medical certificate, it is within administrative discretion to excuse the 
employee because of illness without loss of compensation on a holiday 
falling within a regular tour of duty of the employee. See the rules 
above quoted from the syllabus of the decision of April 2, 1942. Also, 
see answer to question 1, supra. 

Referring to the second subquestion of question 3, leave of absence 
may not be granted or charged for Saturdays, the overtime days, for 
the reason that they are “nonwork days established by Federal statute” 
for the class of employees here involved within the meaning of the 
leave law and regulations above quoted. Cf. 22 Comp. Gen. 1057; 23 
id. 677, question and answer 8. While, of course, the employees may be 
excused from working on Saturdays due to illness, they may not be 
paid any compensation if they be absent from duty whether or not it 
be a holiday. 
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(B-44209) 


TRAVELING EXPENSES—USE OF PRIVATELY OWNED AIRPLANE— 
COMMUTATION, ETC. 


In the absence of a statute so providing, traveling expenses may not be com- 
muted, and, therefore, reimbursement to an employee for the cost of travel 
by privately owned airplane may not be made on the basis of commutation 
to cost of travel by common carrier but may be made only on an actual 
expense basis, not to exceed cost by common carrier, as provided by para- 
graph 12 of the Standardized Government Travel Regulations. 

In view of the particularity with which paragraph 12 of the Standardized Gov- 
ernment Travel Regulations specifies the items of cost which an employee 
using a privately owned conveyance on an actual expense basis may be 
reimbursed, the costs of radio batteries and maintenance (which are not 
mentioned in said paragraph 12 as reimbursable items) incident to the opera- 
tion of a privately owned airplane while traveling on official business may 
not be reimbursed as items of actual expense, even though such costs are 
not “speculative” but are the direct result of, and directly proportional to, 
the actual hours of operation of the airplane. 

Where, because of his mistaken belief that he would be reimbursed on a com- 
muted rather than actual expense basis, an employee failed to obtain receipts 
for gasoline and oil used in the operation of his airplane on official business, 
he may be reimbursed on the basis of an estimate of the costs of the gasoline 
and oil as determined from the unit prices therefor, the hourly consumption 
rates stated by the employee, and the flying time. 


Comptroller General Warren to Guy W. Lane, War Production Board, September 
25, 1944: 


There has been considered your letter of August 29, 1944, wherein 
you request advice as to whether you may certify for payment a re- 


claim voucher submitted by Roger B. Stevens in the amount of $44.92, 
covering subway and bus fares amounting to $1.15, and the cost of 
travel by privately owned airplane from Washington, D. C., to Man- 
chester, New Hampshire, via New York, New York, and return, com- 
muted to the cost by common carrier, $43.77, the latter amount having 
been administratively deducted from voucher 13506, July 1944 ac- 
counts of G. F. Allen for the stated reason that: 


When an employee is authorized to travel by his privately owned airplane, he 
may be reimbursed only on an actual expense basis not to exceed the cost of 
available common carrier, and such claims must be supported by a statement of 
expenses actually incurred and receipts furnished where practicable. 20 C. G. 
363, 23 C. G. 101. Therefore, the above claims are suspended pending above in- 
formation, but may be reclaimed, if properly substantiated, in accordance with 
paragraph 85 (c), and 88, S. G. T. R. 

The travel to New York, New York, Manchester, New Hampshire, 
and return, was directed to be performed by travel order No. 1600-156, 
dated June 2, 1944, which authorized the use of a privately-owned air- 
plane on an actual expense basis not to exceed cost of travel by common 
carrier. Mr. Stevens used his airplane in performing this travel and 
has shown on his reclaim voucher that the actual cost of its operation 
was $61.77, consisting of landing and hangar charges totaling $9.50, 
and operating costs of $52.27 computed by multiplying the time in 
hours the airplane was operated by the average hourly operating cost 
of $4.02, the hourly operating cost being broken down into items, as 
follows; 
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Gasoline and oil—gasoline consumption 4.5 gallons an hour at 30 cents a 
gallon and oil consumption one quart each five hours at 35 cents a quart__ $1. 42 


Radio-batteries—$19 per set—life 20 hours of operation___.-..-.-------_- . 95 
Maintenance—25 hour check @ $20, 100 hour check @ $45, and major 
overhaul @ $160 (400 hours.operation)—---_----_-__-__----__-----~---- 1. 65 


In submitting his claim the traveler contends that the costs listed 
under maintenance and radio should not be confused with the so-called 
“speculative costs” cited in the Standardized Government Travel 
Regulations as being nonallowable since they were incurred to meet 
the requirements of Federal laws and the war security regulations and 
since they are the direct result of, and are in direct proportion to, the 
actual hours of operation of the aircraft. Your letter appears to sup- 
port, generally, those contentions. 

Regarding his failure to furnish receipts the traveler explains that 
it was his understanding at the time he started the trip that reimburse- 
ment would be made on the basis of commutation of rail fare and that, 
therefore, he did not procure receipts. In support of the costs in- 
cluded for gasoline and oil he claims that the consumption rate and 
prices used are based upon experience with his particular airplane 
and may be checked with the records of the Economics Division of the 
Civil Aeronautics Administration which has on file complete infor- 
mation relative to fuel consumption and operating costs for all types 
of civil aircraft. 

In the absence of a statute so providing it is not permissible to com- 
mute traveling expenses and, therefore, when an officer or employee 
is authorized to travel by his privately-owned airplane he may be reim- 
bursed only upon an actual expense basis not to exceed the cost by 
available common carrier as provided in paragraph 12, Standardized 
Government Travel Regulations. 18 Comp. Gen. 588. The actual 
expenses provided for in said paragraph of the regulations are “the 
cost of gasoline, oil, and feed of horses, and in addition thereto garage 
or hangar rent and stabling of horses, while officially detained en 
route, and bridge, ferry, and other tolls.” The same paragraph of 
the regulations further provides that “Charges for repairs, deprecia- 
tion, replacements, grease, alcohol, flushing crank cases, towage, and 
like speculative expenses will not be allowed.” 

Whether that part of the operating expense covering radio batteries 
and computed at the rate of 95 cents an hour is a speculative expense 
within the meaning of the excepted items in paragraph 12 of the 
Standardized Government Travel Regulations is not the point for 
decision. Neither is it material whether that part covering mainte- 
nance and computed at $1.65 an hour is an actual or speculative ex- 
pense. As stated in 15 Comp. Gen. 270, to which you refer, the regula- 
tions specify with particularity the items of cost for which an employee 
will be reimbursed on an actual expense basis. In that connection 
it was stated in 23 Comp. Gen. 212, at page 214 that: 
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* * * In the standardized regulations * * * in the effort to make travel 
expenses uniform throughout the Government service the items to be reimbursed 
were listed with particularity, and it was not left to the discretion of the employee 
traveling, or his department head, or this office, to allow even necessary items 
not provided for by regulation. * * * 


The costs for periodic checking and overhauling one’s own conveyance 
are not included in the specified items. This office has no authority 
to authorize the reimbursement of an expense not provided for by 
law or regulation. If the Standardized Government Travel Regula- 
tions do not list all proper items of expense the appropriate remedy 
is to propose a revision of paragraph 12 or to submit to the Congress 
a proposal for legislation to sanction a commutation of such costs upon 
a mileage, hourly, or other basis. 23 Comp. Gen. 99-102. 

The expenses for gasoline and oil are claimed on an estimated con- 
sumption basis instead of on an actual cost basis. In those cases where 
a traveler used his own conveyance and relied upon reimbursement 
on a mileage basis, it has been the practice to permit a claim to be 
asserted upon an estimated basis supported by such information as 
the make of the car, average consumption, etc. The same principle 
may be applied to the present case involving the use of an airplane. 
As Mr. Stevens alleges that he understood he was to be reimbursed 
on the basis of common carrier costs, and since the consumption of 
gasoline and oil—5814 gallons and 234 quarts, respectively—as deter- 
mined from the stated rates of consumption and the time appear rea- 
sonable in relation to the flying time, that part of the estimated operat- 
ing costs covering such expenses may be allowed in the amount of 
$18.46, that is, 5814 and 234 times the respective unit ne of 30 cents 
and 35 cents reapectiv ely. 

The failure to furnish receipts as required by paragraph 80 (h) of 
the regulations or to claim exemption for possible State gasoline tax 
as required by paragraph 12 need not be questioned in this particular 
instance in view of the same misunderstanding regarding the reim- 
bursement basis, the small amount of tax which might be involved, and 
the impracticability now of furnishing receipts. 

The submitted voucher does not show the appropriation from which 
payment is to be made; however, it is assumed the appropriation for 
charging is that shown on the original voucher, i. e., “Salaries and 
Expenses, War Production Board, 1944.” 

In accordance with the above, and since the allowable expenses in- 
curred in connection with the travel by the employee’s own airplane 
are less than those which would have been incurred had the travel been 
by available common carrier, you are authorized to certify the voucher 
for payment, if otherwise correct, in the amount of $29.11, representing 
subway and bus fares, landing and hangar charges, and the cost of 
gasoline and oil. 

The voucher is returned herewith. 
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(B-44589) 
COMPENSATION—REEMPLOYMENT—INITIAL SALARY RATES 


The rule that it is within administrative discretion to fix the initial salary rate 
of an employee upon reinstatement to a position under the Classification 
Act at the rate in the same or corresponding grade the employee was receiving 
at the time of his separation from service is applicable regardless of the law 
and civil service regulation pursuant to which reemployment is effected, 
unless otherwise required by such law or regulation. 20 Comp. Gen. 318, 
amplified. 

A former employee who, upon reemployment, was given a “new appointment” in 
a classified position under War Service Regulation VY when she failed to 

qualify for “reappointment” under War Service Regulation VIII may be paid 

initially the same salary rate—which is above the minimum for the grade 
in which appointed—she was receiving at the time of her separation from 
service, the same as if she had been “reappointed” or “reinstated.” 


Comptroller General Warren to the National Housing Administrator, September 
25, 1944: 
Reference is made to letter dated September 15, 1944, from the 
Assistant Commissioner, Federal Housing Administration, reading as 
follows: 





Your decision is respectfully requested as to the salary rate legally payable 
to employees re-entering the Federal service under authority of War Service 
Regulation V. 

This office is familiar with the provision of Section 6 of the Classification 
Act stating that “all new appointments shall be made at the minimum rate 
of the appropriate grade or class thereof”; also with numerous decisions rendered 
by your office holding that the term “new appointment” appearing in this pro- 
vision does not include reinstatements, reappointments or transfers of Federal 
personnel, whether the prior employment was within the purview of the Classi- 
fication Act or not. However, we are in doubt as to whether the exclusion from 
this provision pertains to all reentries into the Federal service regardless of the 
Civil Service authority under which they are approved, or whether the exclusion 
applies only to reinstatements and reappointments in the strict sense of the 
word; that is, those approved as such by the Civil Service Commission. 

In illustration of the question raised we cite below one of several typical cases 
at hand in this office: 

Miss Inez 8S. Green was employed by the Office for Emergency Management 
from April, 1942 through May, 1944 as Telephone Operator, grade CAF-2, her 
final salary in such position being $1500 per annum. Pursuant to authority 
received from the Civil Service Commission, Miss Green was appointed to the 
position of Telephone Operator, grade CAF-2, with this Administration effective 
September 11, 1944. Inasmuch as she did not meet the recently revised eligibility 
requirements for reappointment in the Federal service under War Service Regu- 
lation VIII, Civil Service authority for her employment with this Administration 
was granted not as a “reappointment” but as a new appointment under War 
Service Regulation V. It is our desire to pay Miss Green at the rate of $1500 
per annum if this is permissible. However, since this rate is above the base 
of the grade we would first appreciate your decision as to whether her employ- 
ment with this Administration is considered as a “new appointment” as covered 
by Section 6 of the Classification Act, or whether previous decisions applicable 
to reappointments can be considered as applicable in this case. 

A reply at your earliest convenience will be appreciated in order to expedite 
placing Miss Green and two other new appointees on the pay roll. 


In decision of December 17, 1940, 20 Comp. Gen. 318, the following 
rule was stated (quoting from the syllabus) : 


An administrative office may, but is not required to, fix the initial salary rate 
of an employee upon reinstatement to a position within the purview of the 
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classification act at the rate in the same or corresponding grade the employee 
was receiving at time of separation from the service. 


See, also, 19 Comp. Gen. 845. 

In stating the rule the term “reinstatement” was intended to be 
used in the general sense of reemployment in the Federal service in 
any position subject to the classification act. Hence, the stated rule 
would be applicable regardless of the law and civil service regulation 
pursuant to which the reemployment is effected, unless, of course, such 
law or civil service regulation requires payment of an initial salary 
rate upon reemployment on some other basis. Cf. 21 Comp. Gen. 113. 
As nothing appears in War Service Regulation V, negativing applica- 
tion of the rule stated in the decision of this office, supra, and since a 
status under the classification act and a status under the civil service 
laws and regulations are controlled by different laws having separate 
and distinct purposes and scopes (see 17 Comp. Gen. 578; 18 éd. 223, 
and 796), the initial salary rate upon reemployment of the employee 
whose case is here presented may be $1,500 per annum in grade CAF-2. 


(B-44548) 


COMPENSATION—PAYMENT OF DELINQUENT MINOR’S SALARY TO 
COURT 


In the absence of a local statute authorizing the juvenile courts to control the 
estates or finances, as distinguished from the persons, of delinquent children, 
and in view of the rule that no order of a court is effective to reach funds 
in the United States Treasury or in the hands of Government disbursing 
officers where the United States has not consented to become a party to the 
proceedings, accrued compensation due a Government employee—a minor de- 
celared a delinquent child by a juvenile court in the Territory of Hawaii— 
may not be paid to the clerk of the court pursuant to a request of the judge; 
however, if the employee consents, there would be no objection to transmitting 
salary checks to the employee in care of said clerk. 


Comptroller General Warren to the Secretary of the Navy, September 28, 1944: 

I have your letter of September 14, 1944, JAG: II: WJG: z L-16+4: 
LL, with enclosures, presenting a question as to the manner of pay- 
ment of accrued wages to Laura Gonsalves, a civilian employee of the 
U.S. Navy Yard, Pearl Harbor, Hawaii. 

It appears that under an order dated May 16, 1942, the said Laura 
Gonsalves—when she was fifteen years of age—was declared a delin- 
quent child by the Juvenile Court of the First Circuit, Territory of 
Hawaii, and was committed to the care and custody of the juvenile 
probation officer, as a result of a complaint made by her mother; and 
that she will remain a ward of the court until she reaches the age of 
twenty unless the court sees fit to revoke its order prior to that time. It 
further appears from a letter of the chief probation officer of the court 
dated July 27, 1944, that upon the occasion of the presence of Laura 
Gonsalves before the court on May 31, 1944, as a consequence of certain 
misconduct on her part, “the Judge asked that Laura’s employer 
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be requested to make payment of her salary directly to the Clerk of the 
Juvenile Court,” in order that the probation officer acting on the case 
could supervise the minor’s expenditures; and that the action of the 
court in that regard was influenced by a belief that the mother of 
Laura Gonsalves had shown poor judgment in the treatment of the 
child, particularly in the handling of her finances. 

You request a decision as to whether payment of the accrued wages 
of Laura Gonsalves may be made by the disbursing officer, 14th Naval 
District, to the Clerk of the Juvenile Court of the First Circuit, Terri- 
tory of Hawaii. 

The primary objective to be obtained in this case, and other similar 
matters involving the disbursement of appropriated moneys, is to 
secure a valid acquittance to the United States and that, of course, is 
accomplished by payment to the individual to whom the Government 
is obligated. The employment by the Government of civilian personnel 
is no different from an ordinary contract for personal services so far as 
concerns the undertaking of the employee to perform such’ services, in 
return for which the Government engages to pay the salary fixed by 
law.to the employee, and to no one else. Hence, payment of the em- 
ployee’s salary to the Clerk of the Juvenile Court in this case might 
not acquit the Government and would be made only at the distinct peril 
to the United States of having to pay the employee, also, unless it 
is established that the clerk of said court has a legal right thereto 
which is paramount to that of the employee. 

Sec. 4613—Chap. 133, Revised Laws of Hawaii, 1935, pursuant to 
which the employee in this case was declared a delinquent child, pro- 
vides, in pertinent part, as follows: 

* * * the judge shall proceed to hear and dispose of the case, and if the 
allegations against the child are proved, the court may adjudge the child a de- 
linquent or dependent child as the case may be. If it shall appear to the judge 
that the public interests and the interests of such child will be best subserved 
thereby, he may order the return of the child to his parents or guardians or 
friends, or he may place him, if delinquent, under probation as hereinafter pro- 
vided and in all cases he may decree the child found delinquent or dependent to be 
the ward of the court as far as his person is concerned, and in such cases, where 
any child has been decreed to be the ward of the court, the authority of the judge 
over his person shall continue until the judge shall otherwise decree. [Italics 
supplied. } 

Thus, it is evident from the specific terms of the above statute cover- 
ing the proceedings referred to that a declared delinquent child is a 
ward of the court “as far as his person is concerned” only, and that 
the authority of the court is restricted to supervision or control of the 
“person” of the minor. An examination of the statutes of Hawaii re- 
lating to such proceedings discloses no provision authorizing the 
court to control the estate or finances of the delinquent child, or which 
may be construed as legally obligating a debtor of the minor to make 
payment direct to the court or to an agent thereof. However, even 
if that were the case, it is well established that where, as here, the 
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United States has not consented to become a party to the proceedings, 
no order of the court would be effective to reach funds in the United 
States Treasury or in the hands of its disbursing officers. Applegate v. 
Applegate, 39 F. Supp. 887; McCarthy v. United States Shipping 
Board Merchant Fleet Corporation, 53 F. 2d 923; McGrew v. McGrew, 
38 F. 2d 541. 

In the view of the foregoing, I am constrained to hold that payment 
of the accrued wages due Laura Gonsalves as an employee of the Navy 
Yard, Pearl Harbor, Hawaii, may not be made to the Clerk of the 
Juvenile Court, First Circuit, Territory of Hawaii. However, it may 
be stated that in the event of the employee’s consent, no legal objection 
is perceived to transmitting the check or checks covering such wages to 
Laura Gonsalves in care of the clerk of said court. 


(B-44333) 


FEDERAL PROPERTY TRANSPORTATION TAX—GOVERNMENT 
LIABILITY 


Under delivery and drayage contracts, stipulating that the contract prices in- 
clude “all transportation taxes,” which were executed between the date— 
February 25, 1944—of enactment of the Revenue Act of 1943 eliminating the 
Government’s exemption from the Federal transportation tax and the effec- 
tive date—June 1, 1944—of such elimination, and which contemplated that 
payment for the contract services would not be made before June 1, 1944, 
or those which were executed on or after June 1, 1944, the carrier may not 
be paid an amount representing the transportation tax, in addition to the 
contract price. 24 Comp. Gen. 50, distinguished. 

Under delivery and drayage contracts, stipulating that the contract prices in- 
clude “all transportation taxes,” which were executed on or before February 
25, 1944—the date of enactment of the Revenue Act of 1943 eliminating, 
effective June 1, 1944, the Government’s exemption from the Federal trans- 
portation tax—the carrier may be paid an amount in addition to the contract 
price representing the transportation tax with respect to payments made on 
or after June 1, 1944, provided it be determined administratively that a 
charge representing the tax was not in fact included in the contract price 
and that the carrier was not at fault in not obtaining payment sooner. 

Under delivery and drayage contracts, stipulating that the contract prices include 
“all transportation taxes,” which were executed after February 25, 1944— 
the date of enactment of the Revenue Act of 1943 eliminating, effective June 
1, 1944, the Government’s exemption from the Federal transportation tax— 
and which contemplated payment before June 1, 1944, for the contract 
services, the carrier may be paid an amount in addition to the contract price 
representing the transportation tax with respect to payments made on or 
after June 1, 1944, provided it be determined administratively that a charge 
representing the tax was not in fact included in the contract price and that 
the carrier was not at fault in not obtaining payment sooner. 


Comptroller Géneral Warren to the Secretary of War, October 2, 1944: 
I have your letter of September 5, 1944, as follows: 


In decision of July 25, 1944, B-43208, you held that carriers operating under 
contracts with the Government which contain no provision for payment to the 
carrier of the transportation tax levied on and after June 1, 1944 (Sec. 307b of 
Revenue Act of 1943, Public Law 235, 78th Cong.) may be reimbursed for such 
transportation tax paid, in the absence of any evidence that the contract rates 
were intended or understood to include the amount of the tax. 
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The War Department has many contracts for delivery and drayage services, 
executed both prior and subsequent to June 1, 1944, on W. D. Form No. 47, Gov- 
ernment’s Order and Contractor’s Acceptance (copy inclosed) which contains 
the following clause: 

“4, Taxves.—Unless otherwise indicated in this contract (a) the prices herein 
do not include any of the following taxes in effect at the date of this contract: 
(i) Any Federal tax which is directly applicable to the completed supplies covered 
hereby (including component parts, articles, or units of which the Contractor is 
the manufacturer, importer, or producer) and as to which exemption from tax 
is available, or (ii) any State or local sales, use, or other tax from which the 
Contractor or this transaction of the procurement of these supplies is exempt, 
and (b) the prices herein include all other Federal, State, and local taxes (in- 
cluding without limitation of the foregoing all transportation taxes). Upon re- 
quest of the Contractor the Government will issue tax-exemption certificates or 
furnish other similar proof of exemption with respect to all taxes excluded from 
the price.” 

At the time these contracts were entered into it was never contemplated that 
the carrier would pay the transportation tax eiher in the case of contracts 
executed prior to June 1, 1944, providing for the rendition of services after that 
date, or in the case of contracts entered into after June 1, 1944, inasmuch as the 
incidence of the tax was believed to fall on the shipper, namely the Government. 
Accordingly, prior to June 1, 1944, no transportation tax was paid by the carrier, 
and subsequently conypanies operating under this contract have included in their 
invoices in addition to the full contract rate the 3 per cent transportation tax 
thereon now levied under Section 3475 of the Revenue Code, as amended by 
Section 307 of the Revenue Act of 1943, effective June 1, 1944. 

Your decision is requested whether contractors operating under contracts 
containing the above quoted clause executed prior to and subsequent to June 1, 
1944, may be paid the transportation tax in addition to the specified contract 
rates. 


Although it is true, as was pointed out in the decision of July 
25, 1944, B-43208, 24 Comp. Gen. 50, to which you refer, that the 
legal incidence of the Federal excise tax prescribed by the terms of 
section 3475 of the Internal Revenue Code, 56 Stat. 979, 26 U. S. C. 
3475, is uppn the shipper and that the provisions of section 307 of 
the Revenue Act of 1943, 58 Stat. 65, evidence a legislative intent that 
the United States generally should bear.the tax in making payment 
for services rendered by common carriers or other persons in connec- 
tion with the transportation of property for the Federal Government, 
it does not appear that the ruling in that case is controlling in the 
consideration of the question here presented. 

In the cited case, the contract involved did not contain any recital 
with respect to the matter of taxes and the holding therein that pay- 
ment was authorized to a carrier of an amount representing the appli- 
cable tax on transportation charges was based upon the proposition 
that there was no obligation resting on the carrier to bear the burden 
of a tax required to be paid by the Government as the shipper. How- 
ever, the provisions of the delivery and drayage contracts which are 
the subject of your present submission not only specify the types of 
taxes which were excluded from the contract prices but also expressly 
stipulate that such prices “include all other Federal, State, and local 
taxes (including without limitation of the foregoing all transporta- 
tion taxes)” and there is nothing appearing therein or elsewhere in 

_ the contract form which accompanied your letter to indicate that such 
provisions were not intended to comprehend every type of tax im- 
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posed by the terms of existing law upon the various transactions in- 
volved in the discharge of the obligations imposed by the terms of 
a contract, regardless of whether the incidence of the tax was upon 
the contractor or the Government. 

Moreover, it is to be observed that the tax clause contained in the 
subject contracts specifically provides that “all transportation taxes” 
are included in the contract prices; and, while you state that it was 
not contemplated that carriers furnishing delivery and drayage serv- 
ices under such contracts would be required to bear the Federal excise 
tax on transportation charges, it is well established that in determin- 
ing the intention of the parties with respect to the terms of a written 
contract, the question is not necessarily what intention may have 
existed in the minds of the parties, but what intention is expressed 
by the language used in the contract. 

Section 307 of the Revenue Act of 1943, swpra, enacted February 
25, 1944, among other things, amended the terms of section 3475 of 
the Internal Revenue Code, effective June 1, 1944, so as to eliminate 
the exemption which previously had existed in the case of payments 
by the United States for the transportation of property and pro- 
vided, in effect, that all amounts paid by the United States on and 
after June 1, 1944, for transportation services, should be subject to 
the tax except such as were specifically exempted by the terms of 
said law or by the Secretary of the Treasury from the operation of 
the taxing statute. But neither said laws nor the regulations promul- 
gated by the Secretary of the Treasury with respect thereto purport 
to prohibit the inclusion of a charge representing the tax in the prices 
specified in a contract for the transportation of property for the Gov- 
ernment or other shippers. Hence, in a case where the provisions 
of a contract between the Government and the carrier for the trans- 
portation of property do not stipulate for the inclusion of the amount 
of the tax in the contract prices, the Government is required to pay 
the carrier an amount representing the tax in addition to the prices 
specified in the contract but where the terms of a contract show that 
the prices as agreed upon by the Government and the carrier include 
a charge representing the tax, the obligation resting upon the United 
States with respect to the payment of the tax is completely discharged, 
so far as the relationship between the parties is concerned, by the 
payment to the contractor of the prices fixed in the contract. 

Consequently, since the intention of the parties to a written con- 
tract is to be deduced from the terms of the contract and the situation 
existing when it was entered into, and since a carrier is chargeable 
with notice from February 25, 1944—the date of the enactment of 
the above-mentioned amendment to section 3475 of the Internal Reve- 
nue Code—that the terms of said taxing statute would be for applica- 
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tion in the case of amounts paid by the Government on and after June 
1, 1944, for the transportation of property, it must be held that the 
liability of the United States to carriers under such of the subject 
contracts which were executed after February 25, 1944, and prior to 
June 1, 1944, as contemplated that payment would not be made for 
the services covered thereby before June 1, 1944, as well as its liability 
under such of the subject contracts as were executed on or after June 1, 
1944, is limited to the prices specified in the contracts, and that pay- 
ment is not -authorized to a carrier of an amount representing the 
Federal excise tax on transportation charges in addition to the prices 
fixed in said contracts. 

However, with respect to such of the subject contracts as were 
executed on or before February 25, 1944, and those executed after that 
date which contemplated that payment would be made for the services 
covered thereby prior to June 1, 1944, although it appears that the 
contractual provision here involved relating to the taxes which were 
included in the contract prices did not expressly limit the scope of that 
provision to the taxes in effect on the date of the contract, as did the 
provision concerning the taxes which were excluded from such prices, 
it does not seem that the first-mentioned provision necessarily must 
be regarded as comprehending a tax—the legal incidence of which is 
not on the contractor—which was not in effect at the time of the execu- 
tion of a contract or which was not to become effective until after the 
time when the contract was to be performed and payment made for 
the services covered thereby. And, while the United States is not 
obligated—in the absence of a contractual provision expressly stipu- 
lating therefor—to compensate a contractor for the amount of a tax 
required to be paid by it in connection with the performance of a 
Government contract and which was not included in its quoted prices, 
irrespective of the time when the tax was actually imposed, it would 
appear that there is a substantial basis for the view that in a case 
where the legal incidence of the tax rests upon the Government and 
the statute imposing the tax was enacted after the execution of the 
contract involved or the contract contemplated that the transaction 
to which the tax attached would take place prior to the effective date 
of the tax, the United States is obligated to pay the amount of the 
tax in addition to the contract prices if such prices did not include a 
charge representing the tax and the Government’s liability for the 
tax did not arise through any fault of the contractor. 

Accordingly, you are advised that if it be determined administra- 
tively that the prices specified in any of the subject contracts which 
were executed on or before February 25, 1944, or in any of the contracts 
executed after that date which contemplated that payment would be 
made for the services covered thereby prior to June 1, 1944, did not, in 
fact, include a charge representing the tax prescribed by the terms of 
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section 3475 of the Internal Revenue Code and that the failure of the 
carrier to obtain payment for its services prior to June 1, 1944, was 
not due to any fault on its part, this office will not be required to object 
to the payment to a carrier of the amount of the tax in addition to the 
prices fixed by such contracts. 
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(B-44354) 


CONTRACTS—COST-PLUS—TRANSPORTATION AND TRAVELING 
EXPENSES OF CONTRACTOR’S EMPLOYEES—TRANSFERS 







Under a cost-plus-a-fixed-fee contract providing for reimbursement of expenditures 
incurred by the contractor in transporting its employees, their families and 
their household effects to or from the plant operated under the contract, the 
contractor may be reimbursed for travel and transportation expenses incurred 
in transferring a regular employee, upon completion of his duties in connec- 
tion with the contract work, from the plant to his former place of employ- 
ment with the contractor ; however, in the event of transfer to a place other 
than his former place of employment, reimbursement must be limited to the 
cost of return to such former place of employment. 


Comptroller General Warren to Lt. Col. W. Gritz, U. S. Army, October 2, 1944: 

There has been received from the Fiscal Director, Headquarters, 
Army Service Forces, bureau voucher No. RR 2180, proposing payment 
of the sum of $646.56, to Remington Rand, Inc., a cost-plus-a-fixed-fee 
contractor under contract W—Ord-603, dated February 17, 1942, as 
amended, with the request that an advance decision be rendered as to 
whether payment of said voucher is authorized. 

The nature of the items covered by the said voucher and the per- 
tinent contract provisions are set forth in a letter dated August 15, 
1944, from the chief accountant of the contractor to the commanding 
officer of the Sangamon Ordnance Plant, as follows: 


Under date of August 7, 1944 Form No. 1100’s dated July 27 were received at 
this facility in the amounts of $106.32 and $13.84, and on August 10, 1944 an 
additional Form No. 1100 dated July 27 was received at this facility in the 
amount of $526.40 all of which amounts had been withheld by the Finance Officer 
on subsequent bureau vouchers. Copies of these formal suspensions are attached 
hereto. These amounts represent expenditures reimbursed to Mr. Elmer M. Fin- 
stad for traveling expenses for himself and family and moving expenses of his 
household goods from Springfield, Illinois, to Washington, D. C. 

Representatives of the General Accounting Office at this facility had, prior to 
the issuance of the formal suspensions noted above, tendered informal inquiries 
numbered 261 and 303 under dates of February 28, 1944 and May 25, 1944 to which 
replies were made on April 15 and June 1, 1944, respectively, copies of which 
correspondence are attached hereto. 

Reference is made to the pertinent provision of Contract W-ORD-603 as 
amended which reads as follows: 



































“ARTICLE IV-A—REIMBURSEMENT FOR CONTRACTOR'S EXPENDITURES 









“1. The Contractor shall be reimbursed in the manner hereinafter described for 
such of its actual expenditures in the performance of the work under this contract, 
as may be approved or ratified by the Contracting Officer, and as are included in 
but not limited to the eens items: 


“d. Transportation and a expenses of employees of the Contractor as 
are actually incurred in connection with such work ; and costs and expenses reim- 
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bursed to employees of the Contractor transferred to or from the Plant on account 
of transportation of themselves, their families and their household goods.” 
[Italics supplied. ] 

Prior to Mr. Finstad’s transfer to Sangamon Ordnance Plant he had been an 
employee of the parent organization for some time and was transferred to San- 
gamon Ordnance Plant together with several other key personnel of the Company. 
During Mr. Finstad’s tenure of employment at Sangamon Ordnance Plant from 
April 1, 1942 to December 19, 1942, he was engaged in the capacity as Manager 
of Office and Record Procedures. 

Mr. Finstad’s duties as Manager of Office and Record Procedures consisted of 
devising accepted procedures for all divisions and departments and the coordina- 
tion of minor procedures emanating from divisions and departments to the extent 
that each of these procedures affected other divisions. Several other employees 
also from the parent Company were engaged in this work under Mr. Finstad’s 
supervision. 

In December, 1942 it was determined by the Company that the work of the 
Records and Procedures Department had progressed to a point where all basic 
and important procedures had been substantially completed and that future work 
in this department would be largely revision and correction of basic procedures 
already in effect. Accordingly, all the duties and responsibilities of Mr. Finstad 
in so far as record procedures were concerned were delegated to the Accounting 
Division and operated thereafter with.considerably reduced personnel. Other 
minor responsibilites not involving record procedures were delegated to the 
Personnel Division. 

It should be borne in mind that Mr. Finstad had substantially completed the 
work required at the plant ; that upon completion of his work it was to the interest 
of the United States Government that his services at this plant be terminated. 

In view of the explicit language of Contract W—-ORD-603 affecting transactions 
of this nature as cited above and further, in view of the approval of the subject 
expenditures by the Contracting Officer’s Representative, Bureau Voucher RR-2180 
is submitted herewith for reconsideration towards reimbursement. 


It appears from the pertinent provisions thereof, quoted in the 
contractor’s letter of August 15, 1944, that the contract expressly pro- 
vides for the reimbursement of expenditures incurred by the contractor 
in transporting its employees, their families and their household effects 
from the Sangamon Ordnance Plant to their former regular stations 
with the parent company upon the completion of their duties in con- 
nection with the contract work, provided the travel and expenses reim- 
bursed by the contractor to its said employees are duly approved by 
the contracting officer. The papers accompanying the voucher here 
involved show that the employee in question was employed by Reming- 
ton Rand, Inc., at the time he was transferred to duty at the Sangamon 
Ordnance Plant and that he was transferred to the said ordnance plant 
for the performance of full-time special duties which were required 
in connection with contract No. W-ORD-603. Hence, he became an 
employee of the contractor in connection with the performance of the 
instant contract—as was contemplated by the referred-to contract 
provision pertaining to the reimbursement of travel expenditures. It 
is shown further that, after completing his assignment at the Sanga- 
mon Ordnance Plant, the employee’s services thereunder were termi- 
nated and that he returned to the parent organization to assume his 
former duties. Also, it appears that the transfer and the travel here 
involved were approved by the contracting officer as necessary and 
incidental to the performarice of the contract. However, the record 
contains no definite evidence or information as to whether the employee 
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had been stationed in Washington, D. C., at the time he was transferred 
to the Sangamon Ordnance Plant, 

Under the aforementioned contract provisions, the Government is 
not obligated to reimburse the contractor for costs and expenses in- 
curred on account of the transportation of an employee, his family 
and his household effects from the plant in an amount exceeding what 
it would have cost to have returned such employee to the place at 
which he was stationed at the time he was transferred to the plant. 
Hence, payment of the full amount claimed on the instant voucher is 
proper if it be shown that the employee in question had been stationed 
in Washington, D. C., at the time of his transfer to the Sangamon 
Ordnance Plant or that the amount claimed does not exceed what it 
would have cost to have transported the said employee, his family and 
his household effects to the place at which he actually had been sta- 
tioned at the time of his transfer to the said plant, if it be a place 
other than Washington, D. C. Otherwise, reimbursement must be 
limited to the amount which it would have cost to have returned the 
employee to his former place of employment. 

The voucher and supporting papers are returned herewith. 


(B-44625) 


TRANSFER OF EMPLOYEES BETWEEN FEDERAL AGENCIES UNDER 
WAR SERVICE REGULATIONS—TRAVELING EXPENSES, ETC. 


In view of the revision of War Manpower Commission Directive X and the War 
Service Regulations, issued under the First War Powers Act, 1941, to pro- 
vide that an employee transferred, either voluntarily or involuntarily, from 
one agency to another for the better prosecution of the war shall be reim- 
bursed for the expenses of travel and transportation of household goods inci- 
dent to the transfer, it now is mandatory that an agency reimburse an em- 
ployee, from an appropriation otherwise available and within the limits of 
applicable regulations, upon presentation of a claim for his travel, ete., 
expenses incidént to a voluntary transfer to that agency under the terms 
and conditions of said directive and War Service Regulations. 22 Comp. 
Gen. 873, modified. 


Comptroller General Warren to the Price Administrator, Office of Price Admin- 
istration, October 3, 1944: 


I have your letter of September 19, 1944, as follows: 


It is provided in Section 2 (a) (3) of War Service Regulations IX as revised 
in accordance with amendment No. 2 of War Manpower Commission Directive 
No. 10 that whenever a person is transferred from another Government Agency, 
as authorized by such regulation, to a position beyond reasonable commuting 
distance from the home of the employee concerned that the agency to which he 
is transferred shall reimburse the employee for the cost of transporting himself 
and his household goods out of funds available to the agency for expenses of 
travel or transportation, in accordance with Government Regulations. 

As the consent of the employee is not required, as provided in sub-section 
(a) (2) of Section 2 of the above regulation, it appears immaterial as to whether 
the transfer is voluntary or otherwise with respect to payment of expenses in- 
curred incidental to the transfer. Assuming this interpretation to be correct, it 
would also seem that Decision B-32689 dated March 6, 1943 (22 Comp. Gen. 873) 
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might be considered as nullified to the extent of removing any objection from 
your office to payment of such expenses in the case of a transfer with the consent 
of the employee. However, in the same decision, your office concluded that 
power was vested in the President by the First War Powers Act, 1941, 55 Stat. 
838 to authorize him or the War Manpower Commission and/or the United States 
Civil Service Commission to obligate funds of a Federal agency to which an 
employee is involuntarily transferred for the cost of transporting himself, his 
immediate family, and his household goods. In view,of the revised regulation 
cited in the first paragraph above, these powers might now be construed to apply 
also to a voluntary transfer. : 

Your opinion at an early date is respectfully requested therefore as to whether 
it becomes mandatory upon the agency to which an employee is transferred 
under these regulations, with or without his consent, to reimburse the employee 
upon presentation of claim, for the expense of travel and transportation of his 
household goods to his new official station even if no previous commitment had 
been made to him by the agency for such reimbursement nor had the reimburse- 
ment been considered as a condition for acceptance of the appointment? 


In the referred-to decision of March 6, 1943, 22 Comp. Gen. 873, in 
reply to a submission in which the applicable provisions of the First 
War Powers Act, 1941, 55 Stat. 838, and the War Manpower Com- 
mission’s Directive X were quoted, it was held—after quoting para- 
graph (3) of section 2 (a) of War Service Regulation IX—as follows: 


While the rule has been stated in the decisions cited in your letter (21 Comp. 
Gen. 613; 17 id. 874; 13 id. 390) that generally there is no authority of law or 
regulation to reimburse an employee the cost of travel to accept a new position 
upon a regular transfer from one Federal agency to another, it must be concluded 
that the authority vested in the President by the First War Powers Act, 1941, 
55 Stat. 838 (quoted in your letter) “to make such regulations and to issue such 
orders as he may deem necessary,” in connection with transfer of personnel 
between Federal agencies for the better prosecution of the war, is broad enough 
to authorize him or the War Manpower Commission and/or the United States 
Civil Service Commission to which the President’s authority has been delegated, 
to obligate appropriated funds of a Federal agency to which an employee is 
involuntarily transferred (without his consent) for the cost of “transporting 
himself, his immediate family, and his household goods, in accordance with Gov- 
ernment regulation.” In such cases, the Government regulations applicable to 
intra-agency transfers are generally for application in the absence of special regu- 
lations relative thereto. The United States Civil Service Commission must find 
and determine whether the transfer is voluntary or involuntary and indicate its 
findings on the authorization for the transfer to the respective Federal agency 
involved. The matter is not one to be left to the particular employee involved, 
that is, no payment is authorized from appropriated funds solely on the basis of 
an ex parte self-serving statement by an employee that his transfer was made 
without his consent. If the United States Civil Service Commission finds and 
determines that the transfer is without the consent of the employee, then the 
agency to which the employee is thus authorized to be transferred, should issue 
the proper travel anthorization. 


War Manpower Commission Directive X was amended under date 
of March 27, 1944 (page 3534, Federal Register of April 1, 1944), to 
read so far as here material, as follows: 


Whenever the Civil Service Commission shall find that a civilian employee of 
any department or agency of the executive branch of the Federal Government 
can make a more effective contribution to the war effort, in a position in some 
other such department or agency, the Commission with or without the consent 
of the employee or of the department or agency in which he is employed or to 
which he is transferred, shall direct the transfer of such employee to such posi- 
tion: Provided, That whenever such transfer is directed to a position beyond 
reasonable commuting distance from the home of the employee concerned, the 
department or agency to which he is transferred shall reimburse the employee 
for the cost of transporting himself, and his household goods, out of funds avail- 
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able to the agency for expenses of travel or transportation, in accordance with 
Government regulations. 


By Departmental Circular 493, effective March 29, 1944, the Civil 
Service Commission amended paragraph (3) of section 2 (a) of War 
Service Regulation IX to read as follows: 


(3) Whenever a transfer is authorized under this subsection to a position 
beyond reasonable commuting distance from the home of the employee con- 
cerned, the department or agency to which he is transferred shall reimburse the 
employee for the cost of transporting himself, and his household goods, out of 
funds available to the agency for expenses of travel or transportation, in accord- 
ance with Government regulations. No employee shall, without his consent, be 


transferred to a position at a lower salary than he is receiving at the time transfer 
is initiated. 


And in Supplement No. 2 of said Departmental Circular No. 493 of 
the Civil Service Commission, dated September 7, 1944, it is pro- 
vided—after quoting the above-mentioned War Service Regulation, as 
amended—as follows: 


The employee is entitled to the expenses specified in connection with a transfer 
beyond a reasonable commuting distance from his home when it is determined by 
the Commission that the employee will by such transfer make a more effective 
contribution to the war program in the position to which transferred. The basis 
for this finding is identical with the basis used in determining whether the em- 
ployee is entitled to reemployment rights. The employee will, therefore, be 
entitled to payment of the transportation expenses specified whenever the Com- 
mission authorizes his transfer to a position beyond a reasonable commuting dis- 
tance from his home under the provisions of section 2 (a) of War Service Regula- 
tion LX. Regulation IX will not serve as authority for payment of transportation 
expenses in any other case. 

It will be assumed by the Commission that an agency has available funds for 
the payment of transportation expenses whenever it requests the transfer of an 
employee to a position beyond a reasonable commuting distance from his home. 
If the Commission authorizes a transfer which requires the payment of trans- 
portation expenses and the agency does not have funds for the payment of such 
transportation expenses, such authority may not be used and must be returned 
to the Commission for cancellation. 

The Commission, in any case where transportation expenses may be involved, 
will assume in filling direct recruiting orders by transfer, that those agencies 
which have arrangements with the Commission for direct recruitment have funds 
available for the payment of transportation expenses to such transferees in 
accordance with Government regulations. 


Pursuant to the amended War Manpower Commission Directive and 
the Civil Service Commission Regulation, it now is immaterial whether 
the transfer of an employee from one agency to another is with or 
without the consent of the employee, provided “the Civil Service Com- 
mission shall find that a civilian employee of any department or 
agency of the executive branch of the Federal Government can make 
a more effective contribution to the war effort, in a position in some 
other such department or agency.” The same basic authority of law of 
the First War Powers Act, 1941—which was held in said decision of 
March 6, 1943, to be sufficient to authorize the President or the War 
Manpower Commission and the Civil Service Commission, to which 
his authority has been delegated, to obligate appropriated funds of 
a Federal agency to which an employee was involuntarily transferred, 
for the cost of transporting the employee and his household goods in 
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connection with such transfer, is sufficient, also, to obligate the appro- 
priated funds of a Federal agency to which an employee voluntarily 
is transferred under the terms and conditions of the amended War 
Manpower Commission Directive and the Civil Service Commission 
Regulation, supra. 

Referring to the italicized portion of Supplement 2 of Civil Serv- 
ice Departmental Circular No. 493 dated September 7, 1944, above 
quoted, if an agency uses the Commission’s authorization issued pur- 
suant to said War Manpower Commission Directive and Civil Service 
Regulation to transfer an employee from some other agency to such 
agency, either with or without the consent of the employee, it becomes 
mandatory upon said agency to which the employee was transferred 
to reimburse the employee upon presentation of a claim for expenses 
of his travel and transportation of his household goods, within the 
limits of applicable regulations, from his official station in his posi- 
tion in the agency from which transferred to the official station in his 
new position in the agency to which transferred. It is specifically 
provided that if an agency does not have funds available for such 
purpose, the Commission’s authorization for the transfer should not 
be used but should be returned to the Commission for cancellation. 

In the light of the foregoing, the question presented is answered in 
the affirmative. 


(B-43730) 


PERSONAL SERVICE—EMPLOYMENT BY CONTRACT—LUMBER 
INSPECTION SERVICES 


In view of the circumstances now shown to be peculiarly applicable to the pro- 

curement of lumber inspection services (unavailability of qualified indi- 
vidual inspectors ; control entirely by organizations or associations; inclusion 
of laboratory service and use of equipment; the materiality of the “probative 
value” attaching to certain lumber associations’ status in the industry), the 
Office of Price Administration may contract with a lumber association to 
furnish lumber inspection services in connection with determining violations 
of ceiling prices on lumber—a duty imposed by law on said Office—without 
regard to the Classification Act. 24 Comp. Gen. 147, modified. 


Comptroller General Warren to the Price Administrator, Office of Price Admin- 
istration, October 4,1944: 


I have your letter of September 25, 1944, reference 502, as follows: 


I have your opinion of August 21, B-43730 dealing with lumber inspection and 
advertising services. 

I am sorry to say that my letter of August 5 which submitted the questions 
for your opinion did not fully describe our arrangements for the use of lumber 
grading facilities. I wish, therefore, to submit an accurate description of these 
arrangements and the factors which led to their making, in order to obtain your 
opinion thereon. We have several such arrangements made or contemplated, 
but for purposes of simplicity I shall describe that relating. to Southern Pine 
lumber, which is typical of the others. 

Maximum prices for Southern Pine lumber are established by our Maximum 
Price Regulation No. 19. This regulation sets dollars-and-cents ceiling prices 
for the different grades and specifications of that lumber with, of course, the 
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ceilings varying according to the relative value of the grade and specification 
being priced. 

The grade descriptions used in the Regulation are those which have been estab- 
lished and defined, and are from time to time redefined, by the Southern Pine 
Association, a lumber trade association. 

The grading rules of the Southern Pine Association have been promulgated 
pursuant to the American Lumber Standards for Softwood Lumber, established 
by the National Bureau of Standards of the United States Department of Com- 
merce. I call your attention to the publication issued by the Department of 
Commerce under the title of “Simplified Practice Recommendation R-16—39.” 

The Federal specification for softwood lumber, publication MM-L-751C, was 
approved on May 20, 1944, by the Director of Procurement for the use of all de- 
partments and establishments of the Government. The specification provides 
that softwood lumber purchased by Federal agencies shall conform to the grading 
rules of the various lumber associations which are approved by the Central Com- 
mittee on Lumber Standards as in conformance with “American Lumber Stand- 
ards,” and lists the names of the approved associations. The Southern Pine 
Association is the only one named with respect to southern pine lumber except 
as to Arkansas soft pine lumber. However, the Arkansas Soft Pine Bureau has 
adopted and reprinted with a few minor changes the rules of the Southern Pine 
Association. 

The publication of the Director of Procurement, referred to above, states: 

“It is desirable that Federal organizations buying lumber give careful con- 
sideration to the fitness of agencies whom they allow to inspect lumber for them. 
Included among the factors that are a measure of fitness are the following: The 
standing and responsibility of the agencies, the experience and ability of their 
lumber inspectors, provision for obtaining practically the same results from the 
inspection of the same material by different inspectors or by the same inspectors 
en reinspection, and the ability of the agency to act promptly and to make re- 
inspections when necessary at places distant from the original place of in- 
spection.” 

It appears, therefore, that the federal government has historically recognized 
the propriety of obtaining lumber grading services by contract with associations 
rather than by hiring employees. This practice applies to the grading of federally 
purchased lumber, but obviously the reasons for it apply equally to grading for 
purposes of enforcing the Emergency Price Control Act. 

All activities of the Southern Pine Association dealing with inspection services 
are conducted by the Southern Pine Inspection Bureau of that association. This 
Bureau is required by the American Lumber Standards to maintain adequate 
grading facilities which may be utilized on a commercial basis by members and 
non-members alike. If the seller or the buyer of Southern Pine lumber desire 
un independent grading, the commercial services of the SPIB are obtained, and 
grading by the SPIB is regarded as conclusive of disputes between buyer and 
seller. The SPIB is the only agency with respect to Southern Pine lumber which 
meets all of the tests laid down in the Federal specification for determining the 
fitness of an agency to inspect lumber for Federal organizations buying lumber. 

The grading of lumber requires skilled and experienced personnel, who must be 
thoroughly familiar with and able to apply the grading rules and standards of 
the Southern Pine Association. The grader also makes use of certain equipment, 
including a moisture content register to determine the moisture’ content of the 
lumber. Oceasionally, a piece of the lumber being inspected is subjected to labo- 
ratory tests by the SPIB to resolve a particularly difficult question of grading. 
The grader’s report is not sent directly to the person who purchased the SPIB’s 
grading service. Instead, the grader sends his report to the SPIB’s home office in 
New Orleans where it is reviewed and processed, and from which a final report is 
sent to the purchaser of the service. 

About two years ago it became apparent to this Office that numerous sellers of 
Southern Pine lumber were violating the price ceilings by selling low and medium 
grade lumber as, and at ceiling price for, high grade lumber. It was apparent 
that our ability to secure compliance with our lumber ceilings by checking this 
upgrading depended on our ability to obtain grading services. We made all pos- 
sible attempts to employ personnel qualified to grade lumber, but were unable to 
obtain any such personnel; nor was the Civil Service Commission able to supply 
us With the names of any qualified lumber graders. We sought the assistance of 
other federal agencies, including the Forest Service and the Bureau of Standards, 
and ascertained that no federal agency employs lumber graders. 
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We therefore entered into a contract with the Southern Pine Inspection Bureau 
whereby it agreed to supply, upon order from us, its grading services to grade any 
shipment designated by us. The service is furnished by the SPIB, using such of 
its employees as it deems appropriate, and grading reports are sent to us, all in 
accordance with the procedure described above applicable to its ordinary com- 
mercial sales of its services. 

Our contract with the SPIB also has three practical virtues: (1) it is more 
economical to purchase its services than to employ and maintain a regular staff 
of graders (if such employees could be hired) because of the uncertainty as to 
how often or where grading is needed and the extensive travel expenses which 
would be required ; (2) it permits having a grader available for duty immediately 
at any designated location on call; (3) SPIB gradings are, because of their in- 
dustry standing, of great probative value in court proceedings. 

We believe that under the circumstances we are lawfully entitled to utilize our 
general appropriation to purchase the SPIB services. In this connection, the 
following facts are, in our opinion, especially weighty : 

1. Contrary to the implications of my letter of August 5, we do not employ the 
personal services of individual graders. Instead, we buy a service from an or- 
ganization, which supplies that service through its own facilities and employees. 
Since we do not designate or select, and have no control over, the SPIB employees, 
there is obviously no circumvention of the Classification Act by attempting to 
hire individuals on a contract basis to do work which they must do individually 
under the contract. In addition, the service we purchase is an organizational 
rather than personal service since it includes the contral office review and process- 
ing of grading reports, the availability of laboratory services, the use of equip- 
ment, the probative value attaching to the association’s status in the industry, 
and the circumstance the contract grading is supplied commercially only by the 
SPIB and not by individuals. 

Distinctions along these lines have been recognized by you in a number of opin- 
ions, including instances in which the service required less technical skill than 
lumber grading. Thus you have ruled that an agency may not contract, outside 
of the Classification Act, with individuals to serve as messengers, but may con- 
tract for Western Union messenger service where it cannot perform the work by 
its own employees. 17 Comp. Gen. 56, 87. And you have approved purchases of 
tabulating services (21 Comp. Gen. 400) and cataloging services (13 Comp. Gen. 
351), where the function could not be performed by regular employees. I should 
suppose, too, that there can be no doubt of our ability to purchase such services 
as window-washing and photostating, even though we might not be able to hire 
on a contract basis individuals to do window-washing or photostating. The dis- 
tinction between the purchase of a service rendered by a contracting agency which 
supplies its own staff and equipment facilities and that performed on a purely 
personal basis in which the time element only is involved and the work is super- 
vised by the agency is also articulated in 17 Comp. Gen. 300. 

2. This agency is charged by law with the responsibility of enforcing the maxi- 
mum prices it establishes, and Congress has appropriated funds to enable us to 
discharge our responsibility. We cannot enforce our lumber regulations without 
expert grading services, and as already indicated, it is impossible for us to obtain 
such services other than by the arrangement described. 

38. As indicated above, the obtaining of lumber grading services on a contract 
basis from responsible organizations is well recognized in government practice. 

In view of the importance of this question to our enforcement operations I shall 
greatly appreciate your early response. 


The decision of August 21, 1944, B-43730, 24 Comp. Gen. 147, of 
which reconsideration is here requested was, of course, based upon 
the statement of facts and the presentation of the problem involved, 
appearing in your letter of August 5, 1944, and upon that basis the 
conclusion of the decision could not have been otherwise than that the 
inspection of lumber was a personal service for performance by the 
personnel of the Office of Price Administration and payment of com- 
pensation to them in accordance with the Classification Act, as 
amended. 





DECISIONS OF THE COMPTROLLER GENERAL 275 


Your present submission places an entirely different light on the 
matter. Upon the facts now presented—showing (1) that there are 
no qualified individual inspectors of lumber available, (2) that such 
inspection is controlled entirely by and performed through organiza- 
tions or associations, (3) that inspection work involves more than a 
purely personal service including, also, laboratory service and the use 
of equipment, and (4) that the “probative value attaching to the 
association’s status in the industry” is a material part of the service 
furnished—there is justication for the conclusion, as you suggest, 
under the rule stated in the decisions cited in your letter, that pro- 
curement of.the services of the Southern Pine Association, or other 
similar organization, by contract, to furnish the necessary inspection 
of lumber in connection with determining violation of ceiling prices 
on lumber—a duty and responsibility imposed by law on the Office of 
Price Administration—is authorized. 

The decision of August 21, 1944, is modified accordingly. 


(B-44716) 


COMPENSATION— INITIAL SALARY RATES UPON TRANSFER FROM UN- 
‘CLASSIFIED TO CLASSIFIED POSITIONS—EFFECT OF WARTIME 
ADDITIONAL COMPENSATION 


In determining the initial basic salary rate under the Classification Act of an 
employee transferred from an unclassified to a classified position, so as 
to save, as far as possible, the total salary received in the unclassified posi- 
tion, it is within the discretion of the administrative office to compare either 
the basic compensation or the gross compensation (inclusive of wartime ad- 
ditional compensation) of each position and to fix the initial salary rate on 
the basis most advantageous to the employee; however, the initial basic 
rate in the classified position may not be fixed to include both the basic and 
the wartime additional compensation previously received in the unclassified 
position. 23 Comp. Gen. 160 and 24 id. 102, amplified. 


Comptroller General Warren to the Postmaster General, October 4, 1944: 
I have your letter of September 23, 1944, as follows: 


A decision is requested on the following question which has arisen as to the 
initial salary rate which may be paid to an employee of the postal field service, 
not under the Classification Act of 1923, who is transferred to the departmental 
service subject to the Classification Act of 1923, under the following conditions: 

A regular employee paid at the rate of $2,100 base pay plus $300 additional 
compensation for a 40 hour week (Public Law 25—78th Congress, approved April 
9, 1943) is transferred to Grade CAF-5 in the departmental service. May the 
initial salary rate on transfer be set at $2,400 per annum? 

If the department is not authorized to set the initial salary step at $2,400, will 
you please advise what salary step in Grade CAF-5 would be authorized. 


‘ The rule is well settled that when an employee is transferred from 
a position not under the Classification Act to one that is subject there- 
to, the change is not regarded as a new appointment such as is re- 
quired to be made at the minimum salary rate of the grade to which 
transferred, 2nd that the initial salary rate upon transfer may be fixed 
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at one of the rates of the grade to which transferred not in excess of 
the rate paid in the unclassified position. 14 Comp. Gen. 448 (at page 
450) ; 15 id. 102, 797; 16 td. 994; 19 id. 20, 845; 22 id. 925, 1092. That 
rule was stated with relation to basic rates of compensation. 

In decisions of September 1, 1943, 23 Comp. Gen. 160, and of August 
11, 1944 (B-43574) , 24 Comp. Gen. 102, there was recognized that a 
comparison may be made between the gross compensation (inclusive 
of wartime additional compensation) received in the unclassified and 
classified positions to save, so far as possible, the total salary received 
in the unclassified position upon transfer to the Classified position. 
It is optional with the administrative office whether the comparison 
be made between the basic or gross rates of compensation in the un- 
classified and classified positions for the purpose of determining which 
result is more advantageous to the employee. However, the two rules 
may not be combined and applied so as to pay a basic rate of com- 
pensation in the classified position to include both the basic compen- 
sation and the wartime additional compensation previously received 
in the unclassified position, as would be the result if the initial rate 
of $2,400 per annum basic compensation were fixed in Grade CAF-5 
upon transfer of the employee whose case is here presented. In such 
a case, if the second rule above stated be applied, there must be a 
comparison between the gross compensation paid in both positions. 
Therefore, it follows from what has just been said that the employee 
in this case may not be paid initially at $2,400 per annum basic com- 
pensation in Grade CAF-5. 

In the unclassified postal service position, the employee in question 
received $2,100 per annum basic compensation and $300 per annum 
wartime additional compensation, a total of $2,400 per annum, and 
in the classified position in Grade CAF-5 with the basic rate of com- 
pensation of $2,100 per annum—the same basic rate of compensation 
received in the unclassified postal service position—he would receive 
total compensation of $2,554.84 for a 48-hour workweek, which is more 
than the total compensation he received in the unclassified postal 
service ‘position, or more than $2,400 per annum (basic compensation 
plus minimum guarantee of $300 per annum) if he worked only 40 
hours per week, which is the same total compensation he received in 
the Postal Service position for a 40-hour workweek. As it would 
be more advantageous to the employee to make the comparison between 
the basic rates of compensation of $2,100 per annum in both the un- 
classified and classified positions, it is within your administrative dis- 
cretion, under the first rule above stated, to fix the initial salary rate 
in Grade CAF -5 at not to exceed $2,100 per annum basic compensation. 
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(B-28298) 
CONTRACTS—COST-PLUS—SU BCONTRACTS—TRADE CUSTOMS 


While trade or commercial custom is not accepted as conclusive in the inter- 
pretation of Government contracts generally, where lumber purchases by a 
cost-plus-a-fixed-fee contractor were consummated under agreements to 
which the United States was not a party, the contractor’s method of com- 
puting the vendor’s offered discount on the net invoice price, exclusive of 
freight, in accordance with the prevailing commercial custom of the lumber 
industry in that particular locality, rather than on the contract or delivered 
price, inclusive of freight, as is the rule with respect to Government pur- 
chases, will not be objected to by this office. 5 Comp. Gen. 868, distinguished. 

Comptroller General Warren to Col. R. H. Bradshaw, U. S. Army, October 5, 
1944: 

By 7th indorsement of July 29, 1944, from the Fiscal Director, 
Headquarters, Army Service Forces, there was referred to this office 
for an advance decision your letter of March 23, 1944, file 132.6, as 
follows: 

1. Forwarded herewith for referral to the General Accounting Office for direct 
settlement is Bureau Voucher 4297 stated to Ford J. Twaits Co. and Morrison- 
Knudsen Co., Ine., in amount of $23,767.81 as final payment of the contractor's 
fixed fee under the subject contract. 

2. Also submitted herewith are Notices of Exception, Standard Form No. 


1100, pertaining to the following reimbursement vouchers under the above 
contract. 


D. O. Vou. No.: Date D. O. Vou. No.: Date 
1781... cappella eta tice ne sae Ee Jan. 1941 
1783 oe cacao Jan, 1941 ne a a Jan. 1941 
2594 re Se Jan. 1941 ne as cee nce Jan. 1941 
a a ON fad etn eceouk Jan, 1941 
a sae ee eae Jan. 1941 Nee hee haan Feb. 1941 
3129 crud exsnie aclesiissanssncaiaeiae-/ aa RE ie anne. ashe Sati naclassasbabede) Feb. 1941 
3130 ‘wiabaieanslieneae ed Jan. 1941 IE As bt ddan eee Feb. 1941 
3131 ea ....Jan. 1941 RN a nana Go. 1962 
3132 Sate sical Jan. 1941 oe et a Feb. 1941 
BN icine cpdecseeee a guise Pei ie Ske ee ae 
3792 side cai el aia ace 


Accounts of E. F. Ely, Col., F. D. (Deceased). 

3. As will be noted in the attached correspondence, the contractor refuses to 
recognize the decision of the Comptroller General (5 CG 868) as representing a 
sufficient basis upon which the Government may properly claim refundment of 
the sum suspended. The argument advanced by the contractor being that it is 
an aecepted trade practice to allow discount only after deducting freight and 
has supplied in support of this contention a publication of the West Coast Lumber- 
man’s Association (see Articles VII and IX). In addition thereto there has been 
furnished copies of correspondence from the Constructing Quartermaster quoting 
a directive of the Quartermaster General confirming this practice. 

4. However, in view of the fact that the contention of the contractor in the 
present instance is identical to that considered by the Comptroller in his decision 
cited above and since the contractor states that discounts amounting to $5,905.35 
are involved under this contract it is deemed advisable that settlement of the eon- 
tractor’s fixed fee payment be made by the General Accounting Office after with- 
holding sufficient balance to satisfy the attached suspensions and others not yet 
presented to this office. 


Apparently, there is no question concerning the payment proposed 
to be made on the attached bureau voucher No. 4297, for $23,767.81, 
representing the balance of the fixed fee due the prime contractor under 
cost-plus-a-fixed-fee contract No. W-6976-qm-2, dated November 2, 
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1940, your submission being concerned primarily with the propriety of 
deducting from the proceeds of said voucher certain amounts, re- 
portedly aggregating $585.74, suspended in the audit of the numerous 
vouchers listed which were transmitted in the January, February and 
April, 1941, accounts of Colonel E. F. Ely. 

Reference to the various vouchers cited in your submission above 
discloses that, with the exception of vouchers Nos. 943, 1991, 4364 and 
4365, on which notices of exception aggregating $102.66 were issued 
because of overpayments of freight charges on the shipments in- 
volved, all of the other exceptions listed by you were based upon the 
prime contractor’s practice of computing and deducting the discount 
offered in connection with purchases of lumber upon the net or mill 
price of the materials, after deducting freight, rather than upon the 
contract or delivered price thereof, inclusive of freight, as quoted in 
the applicable purchase orders. As authority for issuance of the 
aforesaid suspensions, there was cited in the various notices of excep- 
tion attached to the said vouchers a decision of this office published in 
5 Comp. Gen. 868, which holds, in substance, that where the contract 
provides for the allowance of a cash or prompt payment discount for 
payment within a specified period of time the amount to be deducted 
as discount should be based on the price fixed in the contract, not- 
withstanding such price may be inclusive of the amount paid by the 
vendor as freight cn the materials to point of destination. Also, see 
17 Comp. Gen. 580; id. 1030. 

However, it is the contractor’s position in the matter that it is the 
accepted commercial or trade practice in the lumber industry, when 
paying for lumber purchased in carload lots, to compute the cash dis- 
counts on thé net amount of the invoice, after deducting freight, and, 
in corroboration of such contention, there have been furnished a copy 
of a directive of the Quartermaster General issued to the contractor 
under date of February 25, 1941, wherein it was stated : “It is a general 
public policy to compute discount on net billing after deduction of 
freight,” and, also, a copy of a publication entitled “Official West 
Coast Standard Sales and Shipping Practices,” issued October 15, 1940, 
the pertinent sections of which are as follows: 

VII. .DELIVeERY—RAIL SHIPMENTS: 

(a) All sales of West Coast stock, where prices include cost of delivery, are 
made f. o. b. cars mill basis, plus estimated freight to destination or rate agreed 
upon ; actual freight to be paid by the buyer and upon surrender of.the original 


freight bill to the seller, shall be considered as payment on invoice. 

IX. TERMS OF PAYMENT: : 

(a) Rail Direct to Trade: Cash, less 2% of invoice amount (after deducting 
actual freight paid as shown by original freight bill) if mailed within five (5) 
days after arrival of car; or full amount of invoice less actual freight paid to 
be mailed within sixty (60) days from invoice date. (Receipted freight bill 
to accompany settlement.) 


It thus appears to be the prevailing commercial custom in the par- 
ticular locality in which -the present tgansactions took place to sell 
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lumber in carload lots upon a net or f. o. b. mill basis, and to compute 
the discount offered on the net invoice price, exclusive of freight, and 
so far as the record shows the lumber was purchased on this basis; and, 
while trade or commercial custom is not accepted as conclusive in the 
interpretation of Government contracts generally, since the purchases 
here involved were consummated under contracts or purchase orders 
to which the United States was not a party, but under agreements 
entered into solely between the prime contractor and its vendors, this 
office is not required to offer further objections to the method adopted 
by the said contractor in computing the discounts deducted on these 
and similar vouchers. See Vulcanite Portland Cement Company v. 
United States, 74 C. Cls. 692, 715; Thomas H. Lyons v. United States, 
30 id. 352, 361, and cases there cited; Thompson v. Riggs, 5 Wall. 663, 
679. 

Accordingly, except for the apparent overpayments aggregating 
$102.66 noted on the four vouchers referred to above, the voucher 
covering the balance of the contractor’s fixed fee appears proper for 
payment, if otherwise correct. 

Bureau voucher No. 4297, supra, and related papers, are returned 
herewith. 


(B-44385) 


SUBSISTENCE—PER DIEMS—NAVY OFFICER ASSIGNED TO TEMPO- 
RARY DUTY AT WASHINGTON NAVY YARD FROM NEARBY ACTIVITY 


The detachment of a Navy officer from the Naval Medical Center, Bethesda, 
Maryland, and his assignment to temporary duty at the Navy Yard, Wash- 
ington, D. C.—both places being located contiguous to each other (22 Comp. 
Gen. 129) and both activities being considered as one station insofar as an 
officer's right to per diem is concerned when detached from one and assigned 
to the other for duty—did not constitute a change of station within the 
meaning of the travel allowance laws to entitle the officer to payment of per 
diem during such assignment at the Washington Navy Yard, even though 
his orders authorized per diem. 


Assistant Comptroller General Yates to the Secretary of the Navy, October 6, 
1944: 


There has been received your letter of September 7, 1944, trans- 
mitting a letter from the Disbursing Officer, Navy Yard, Washington, 
D. C., dated August 10, 1944, relative to the claim of Lieutenant (jg) 
William E. Torrey, Jr., for $364.74, covering per diem allowance 
from June 20, 1944, to August 7, 1944, and requesting decision whether 
payment thereof is authorized. 

Orders of March 24, 1944, are as follows: 


From : The Chief of Navy Personnel. 
To: Lieutenant (jg) William EB. Torrey, Jr., (127867), 
* 7 ~ * - - 

Via: Medical Officer in Command of National Naval Medical Center. 
Subject: Change of duty. 

1. When directed by the Medical Officer in Command of Naval Medical School, 
National Naval Medical Center upon the completion of your course of instruction 
on or about 14 April 1944, you will regard yourself detached from duty under 
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instruction at the Naval Medical School, National Naval Medical Center, Be- 
thesda, Md., and from such other duty as may have been assigned you; will 
proceed to Washington, D. C., and report to the Commandant, Navy Yard, for 
temporary duty, and for duty under instruction in deep sea diving when that 
class is assembled, reporting by letter to the Commandant, Potomac River Naval 
Command. 

2. The Secretary of the Navy has determined that this employment on shore 
duty is required by the public interests. 

Second and third indorsements on these orders show that the officer 
was detached from the Naval Medical School, NNMC, April 18, 1944, 
that he reported the same day for temporary duty at the Yard Dis- 
pensary pending the convening of a class at the Deep Sea Diving 
School. He was further directed by fourth indorsement of May 22 


1944, to report to the Officer in Charge, Deep Sea Diving School for 
temporary duty under instruction. Modifying orders were issued 
June 20, 1944, as follows: 


From: The Chief of Naval Personnel. 
To: Lieutenant (jg) William E. Torrey, Jr., Medical Cérps, USN, 127867, * * * 

Navy Yard, Washington, D. C. 

Via: Commandant. 
Subject: Modification of orders. 

1. Your orders of 24 March 1944 are so far modified that you will report to 
the Commandant, Navy Yard, Washington, D. C., for temporary duty under 
instruction in deep sea diving instead of for duty under instruction in deep sea 
diving; will carry out the remainder of the above mentioned orders. 

2. Reimbursement will be on a per diem basis in accordance with ALNAYV 80. 


Orders of June 24, 1944, directed temporary additional duty as 
follows: 


From: The Chief of Naval Personnel. 

To: ca * *x 

Lieutenant (jg): William E. Torrey, Jr., (MC), USN, 127867, Deep Sea Diving 
School, Navy Yard, Washington, D. C. 

Via: Commandant. 

Subject: Temporary additional duty. 

1. Proceed to the place (or places—in the order given) indicated below, for 
temporary duty. This is in addition to your present duties and upon the com- 
pletion thereof you will return to your station: 

On or about 9 July 1944, New London, Conn., reporting to the Commanding 
Officer, Submarine Base, for familiarization training. 

2. Provisions of per diem allowance authorized by Bureau of Naval Personnel 
modification orders dated 20 June 1944, remain in effect. 


Indorsements on these orders show that the officer departed from 
Washington, D. C., at 10 a. m., July 16, 1944, and arrived at New 
London, Connecticut, the same day. The temporary duty was com- 
pleted July 30, 1944, and he returned that date to Navy Yard, Wash- 
ington, D. C., and resumed his regular duties. Modifying orders were 
issued July 22, 1944, as follows: 

From: The Chief of Naval Personnel. 
To: * * * Lieutenant (jg) William E. Torrey, Jr., Medical Corps, USN, 

127867, * * * Deep Sea Diving School, Navy Yard, Washington, D. C. 


Via: Commandant. 
Subject: Ordérs modified. 


1. Paragraph two of your orders of 24 June 1944, is so far modified that while 
absent from Washington, D. C., you will be entitled to reimbursement on a per 
diem basis in accordance with AlNav 80. 

(Confirming telephoned instructions of 15 July 1944.) 


The claim of the officer, based on the above-quoted orders, is for 
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per diem allowance from June 20 to August 7, 1944, 49 days at $7, 
totaling $343, and reimbursement for cost of first-class rail fare from 
Washington to New London; via Hell Gate Bridge and return in the 
amount of $21.74. 

It is stated in the disbursing officer’s letter that the Naval Medical 
Center, Bethesda, Maryland, is “under this station.” This statement 
appears to be based on the fact that both the Naval Medical Center, 
Bethesda, Maryland, and the Navy Yard, Washington, D. C., are, for 
administrative purposes, placed under the control and jurisdiction of 
the Potomac River Naval Command, with headquarters at the Navy 
Yard, Washington, D. C. Geographically, Bethesda, Maryland, is 
located contiguous to Washington, D. C., and is generally and com- 
monly regarded as being a suburb and a part of the metropolitan area 
of Washington, D. C., 22 Comp. Gen. 129, 132. The officer’s notation 
on his orders of March 24, 1944, shows he left Bethesda at 9:15 a. m., 
April 18, 1944, arrived at the Navy Yard at 10:40 a. m. the same day, 
and that no Government transportation was furnished. It is under- 
stood that in order to facilitate official interoffice travel and business, 
regular and frequent official transportation service is maintained be- 
tween the Naval Medical Center, the Navy Department, and the Navy 
Yard. The effect of the close liaison between the various naval activ- 
ities, offices, and nearby instrumentalities, under the same adminis- 
trative jurisdiction, is to constitute the Naval Medical Center, Bethesda, 
Maryland, and the Navy Yard, Washington, D. C., one station for 
purposes of duty assignment, insofar as an officer’s right to per 
diem is concerned when detached from duty at one of such activities 
and assigned to duty at the other. See in connection with the question 
here involved 21 Comp. Gen. 697; 16 id. 1000, and the decisions cited 
therein. Accordingly, the conclusion is required that the detachment 
of Lieutenant Torrey from the Medical School at the Naval Medical 
Center, Bethesda, Maryland, and his assignment at the Diving School, 
Navy Yard, Washington, D. C., did not constitute a change of station 
within the meaning of the travel allowance laws, and that no right 
to the payment of per diem accrued to the officer during the period 
of his assignment at the Diving School, Navy Yard, Washington, D. C. 

The orders of June 24, 1944, which authorized official travel to New 
London, Connecticut,sand return upon completion of the temporary 
additional duty assigned, directed that the per diem authorized by 
the orders of June 20, 1944, should remain in effect for this period of 
travel. While the orders of June 20, 1944, were without effect to au- 
thorize the payment of per diem while the officer remained on duty at 
the Deep Sea Diving School, Navy Yard, Washington, D. C., such 
orders in combination with the orders of June 24, 1944, may be con- 
sidered as authority for the payment of a per diem while traveling 
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from Washington, D. C., to New London, Connecticut, and return and 
while in the performance of the temporary additional duty at New 
London. Accordingly, you are advised that payment of per diem to 
Lieutenant Torrey is authorized only from the time of commencing 
official travel from Washington to New London, July 16, 1944, until 
time of return to Washington, July 30, 1944. 

The voucher and related papers are returned herewith. 


(B-41472) 


PROPERTY—PRIVATE—DAMAGE, LOSS, OR DESTRUCTION IN NAVAL 
SERVICE 


Under the act of October 27, 1943, authorizing reimbursement to certain naval 
and civilian personnel for the loss, damage, or destruction of their personal 
property under specified conditions, and providing for payment to any de- 
pendent relative, as determined by the Secretary of the Navy, if the owner 
dies either prior or subsequent to the loss, damage, or destruction, payment 
may be made only to a dependent relative of a deceased owner of property 
coming within the purview of the statute; and, even though there be no sur- 
viving dependent relative, the right to reimbursement does not pass to the 
decedent’s heirs or legal representative, generally, as was the case under 
prior similar acts. Cf. 8 Comp. Dec. 688 and 10 Comp. Gen. 525. 

Under the regulations issued by the Secretary of the Navy pursuant to the act of 
October 27, 1943, with respect to payments to dependent relatives for the loss, 
damage, or destruction of the property of deceased naval and civilian per- 
sonnel, no administrative determination is required as to whether there 
is or is not a dependent relative except in cases in which someone—other 
than a widow or minor child—purporting to be a dependent relative presents 
a claim for the amount involved. 


Assistant Comptroller General Yates to the Secretary of the Navy, October 7, 
1944: 


Reference is made to your letter of April 14, 1944, with enclosures, 
as follows: 


There is forwarded herewith for your consideration a letter from the Chief 
of the Bureau of Supplies Accounts, Navy Department, dated April 5, 1944, with 
accompanying endorsement and claim of the late Lieutenant (jg) Edwin H. 
Sibley, A-V(N) USNR, for reimbursement of loss of personal property due to 
operations of war. 

It will be observed from the enclosure that the late Lieutenant (jg) Sibley 
died subsequent to the date on which entitlement to reimbursement accrued 
under the provisions of the Act of October 27, 1943 (Public Law 176-78th Con- 
gress), entitled “An Act To provide for reimbursement of officers, enlisted men, 
and others, in the naval service of the United States for property lost, damaged, 
or destroyed in such service.” 

In 8 Comp. Dec. 688, March 29, 1902, it was held that where an officer of the 
Navy, who was entitled to reimbursement for loss of personal property, died 
prior to reimbursement therefor, right to such reimbursement vested in the 
officer prior to his death and the amount to which he was entitled could be paid 
to his legal representatives. In 10 Comp. Gen. 525, May 25, 1931, it was held 
that where an officer was killed in the same accident in which his personal prop- 
erty was lost, right to reimbursement did not vest in him prior to his death and 
therefore does not become a part of his personal eState which passes on his 
death to his heirs or legal representatives. 

Your decision is requested as to whether the rulings announced in the cited 
decisions 8 Comp. Dec. 688 and 10 Comp. Gen. 525 are still applicable in the 
Settlement of claims for loss of personal property which come within the purview 
of the Act of October 27, 1943, supra. 

Section 3 of the cited Act of October 27, 1948, provides: that in event of 
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the death of any person designated in section 1 thereof, whether occurring 
prior or subsequent to the time any loss, destruction, or damage occurs, 
reimbursement may be made to any dependent relative as determined by the 
Secretary of the Navy. Regulations issued by the Secretary of the Navy pur- 
suant to this provision are contained in 8 Federal Register 16931-32, which define 
the term “dependent” as used in said section 3 as the widow of the person entitled 
to reimbursement or, if there be no widow, the child or children of the deceased, 
or, if there be no widow and no child, any relative of the deceased person whom 
the Chief of Naval Personnel determines was dependent upon the deceased per- 
son. It thus appears that where a decedent is not survived by a wife, child, or 
other dependent relative, the rulings as prescribed in 10 Comp. Gen. 525 and 8 
Comp. Dec. 688 would govern in the settlement of claims arising under the Act of 
October 27, 1943. Your decision on this question is requested. 

Your further decision is requested on the specific questions set forth in para- 
graphs 5 and 6 of the enclosed communication from the Chief of the Bureau of 
Supplies and Accounts. 


The letter of April 5, 1944, from the Chief of the Bureau of Sup- 
plies and Accounts is addressed to the Secretary of the Navy and is, 
in pertinent part, as follows: 


Subj: Request for decision of the Comptroller General with regard to settlement 
of claims for reimbursement for loss of personal property due to operations of 
war, and other causes for which reimbursement is authorized, in the case of 
deceased persons. 


ef: (a). Decision of the Comptroller General A-36424, dated 25 May 1933 [1931] 
(10 Comp Dee [Gen.] 525). 
(b) Public Law 176—78th Congress, approved October 27, 1943. 
(c) Regulations of the SecNav issued pursuant to the provisions of Public 
Law 176, contained in the Federal Register, Volume 8, page 16931-32. 


~— (A) Approved clothing claim of Lieut. (jg) Edwin Henry Sibley, A-V (N) 
USNR. 


* * * * * * . 


4. The claim of Lieut. (jg) Edwin Henry Sibley, A-V(N) USNR, is illustra- 
tive of the case where the officer died subsequent to the date on which entitlement 
to reimbursement accrued under the provisions of ref (b). On 12 Jan 1943 this 
officer suffered a loss of personal property due to attention given to the saving 
of life and property belonging to the United States under the circumstances 
described in encl (A). Claim for reimbursement was filed on 12 Feb 1943, the 
claimant died on 16 Oct 1943, and his claim was approved by the Bureau of 
Naval Personnel on 14 Dec 1943. There is no widow or child, and no determina- 
tion has been made by the Chief of Naval Personnel as to whether there is a 
dependent relative. 

5. It is requested that the decision of the Comptroller General on the following 
questions be obtained: 

(a) In the settlement of the claim represented by encl (A) is a determination 
by the Chief of Naval Personnel that there is or is not a dependent relative to 
whom payment may be made in accordance with the provisions of ref (b) and 
(c) required? 

(b) If the answer to (a) is in the negative, will encl (A) be given consideration 
by the General Accounting Office in the settlement of claim for arrears of pay 
of the deceased officer? 

(c) If the answer to (a) is in the affirmative and there is a dependent relative, 
is payment of encl (A) to such dependent relative in order? 

(d) If the answer to (a) is in the affirmative but it is found that there is no 
dependent relative, will encl (A) be given consideration by the General Account- 
ing Office in the settlement of claim for arrears of pay of the deceased officer? 

(e) Had the claim of the officer been approved prior to his death, but payment 
had not been made, would the answers to questions (a), (b), (c) and (d) still 
hold? 

6. It is also requested that a decision be obtained from the Comptroller General 
on the following point: 

If an individual specified in Section 1 of Ref (b) dies prior to filing claim for 
reimbursement for loss of his personal property under the circumstances enu- 
merated in Section 1 of ref (b) and there is no dependent relative of such indi- 
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vidual, should a claim for reimbursement for such loss be approved by an author- 
ized officer and forwarded to the General Accounting Office for settlement? 


In the referred to decisions—8 Comp. Dec. 688 and 10 Comp. Gen. 
525—consideration was given to the effect of statutes authorizing 
reimbursement for lost or destroyed private property belonging to 
certain personnel of the naval service under the acts of March 2, 1895, 
28 Stat. 962, and October 6, 1917, 40 Stat. 389, as amended, but in 
neither of said-acts were the benefits of reimbursement expressly 
extended to the heirs or legal representatives of such personnel who 
may have died prior to payment in reimbursement for such loss or 
destruction. The third paragraph of your letter correctly epitomizes 
the conclusions of said decisions, but it is not clear that either of them 
has any proper application in the administration of the act of Octo- 
ber 27, 1943, and the regulations issued by the Secretary of the Navy 
in pursuance thereof. 


The act of October 27, 1943, Public Law 176, 57 Stat. 582, provides, 
in pertinent part, as follows: 


That the Secretary of the Navy and, subject to appeal to the Secretary of the 
Navy, such other officer or officers as he may designate for such purposes and 
under such regulations as he may prescribe, are hereby authorized to consider, 
and to ascertain, adjust, determine, and pay any claim filed under oath of the 
commissioned, appointed, enrolled, and enlisted personnel of the Navy and Marine 
Corps, and of the Coast Guard when operating as a part of the Navy, and of 
civilian employees of the Naval Establishment, for loss, damage, or destruction 
of their private personal property occurring on or after December 7, 1941, when 
such loss, damage, or destruction is not due to fault or negligence on the part 
of the claimant and has occurred or shall hereafter occur under the following 
circumstances : 

First. When the loss, damage, or destruction is due to operations of war, ship- 
wreck, or other marine disaster, or the wreck of an aircraft or other disaster 
thereto: Provided, That the term “marine disaster” as used herein shall include 
an accident occurring on board a vessel. 

Second. When the loss, damage, or destruction is in consequence of the service- 
man or employee having given his attention to the saving of the life of another, 
or of property belonging to the United States. 

Third. When such property is lost, damaged, or destroyed by reason of being 
shipped on board an unseaworthy vessel by order of an officer authorized to give 
such order or direct such shipment; or is lost, damaged, or destroyed, whether 
or not due to negligence on the part of Government personnel, while in shipment 
pursuant to orders issued by competent authority, but where the property was 
transported by a common carrier, the reimbursement shall be limited to the 
extent of such loss, damage, or destruction over and above the amount recover- 
able from such carrier. 

Fourth. When such property is lost, damaged, or destroyed by reason of being 
furnished at the direction of competent authority to another person under 
conditions of immediate and urgent distress. 

Reimbursement may be made in all such cases for loss, damage, or destruction 
of such articles as are required to be possessed and used by officers, enlisted men, 
and others in connection with their service or employment, and such additional 
items of personal property, including money or currency, as the Secretary of the 
Navy shall determine to have been reasonably and properly in the place when 
they were lost, damaged, or destroyed, in consequence of the service or employ- 
ment in which the serviceman or employee was engaged: Provided, That reim- 
bursement may be made for loss of money or currency only when such money 
or currency has been deposited for safe keeping as provided by regulations pro- 
mulgated by the Secretary of the Navy or as provided by orders of the command- 
ing officer. 

Sec. 2. The Secretary of the Navy is authorized to reimburse the claimant in 
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kind out of available Government property, or to pay the amount determined 
to be due on claims under this Act, out of any appropriation available for the 
purpose. : 

Seo. 3. Separation from the naval service or establishment shall not bar the 
authority to consider, ascertain, adjust, determine, and pay any claim otherwise 
falling within the provisions of this Act which accrued prior to such separation. 
In the event of the death of any person designated in section 1 hereof, whether 
occurring prior or subsequent to the time any loss, destruction, or damage occurs, 
reimbursement may be made to any dependent relative, as determined by the 
Secretary of the Navy. 

Sec. 4. Existing claims shall be presented within two years from the date of 
this Act and all such claims hereafter arising shall be presented within two years 
from the occurrence of the loss, destruction, or damage, except that any person 
missing who is not willfully absent, or any person who is a prisoner in the hands 
of the enemy, or who is interned in a neutral country, shall in addition be allowed 
one year from the time of return to the jurisdiction of the United States in which 
to file such claim. 


* * + * * * * 


Sec. 9. The said Act approved October 6, 1917 (40 Stat. 389), entitled “An Act 
to provide for the reimbursement of officers, enlisted men, and others in the naval 
service of the United States for property lost or destroyed in such service,” as 
amended, is hereby repealed. 


The regulations dated December 17, 1943, prescribed by the Secre- 
tary of the Navy (8 Federal Register 16931-32) in section 14.1 (a) de- 
fines a “claim” to mean any claim filed under oath by commissioned, 
appointed, enrolled and enlisted personnel and by civilian employees 
of the naval establishment for such articles of personal property as 
are required to be possessed and used by them in connection with their 
service or employment and such additional items of property, includ- 
ing money or currency, under circumstances as therein more partic- 
ularly described. Section 14.1 (i) of the regulations defines “de- 
pendent relative” to mean the widow of the person entitled to reim- 
bursement under the said act or if there be no widow then the child 
or children of the deceased person who are under twenty-one years of 
age and unmarried. It provides, also, that if the deceased person 
leaves no widow and no child under the age of twenty-one years and 
unmarried, “dependent relative” means any other relative of the de- 
ceased person whom the Chief of Naval Personnel determines was 
dependent upon the deceased person. Said regulations further pro- 
vide as follows: 
14.2 (b) Reimbursement.—Upon approval of claims, reimbursement shall be 
made by payment by the Paymaster General of the Navy, or by disbursing of- 
ficers, from the appropriation “Pay, Subsistence and Transportation, Navy” or by 
reimbursement in kind of supply officers of the Navy, as provided in instructions 
issued by the Chief of Naval Personnel. 

14.7 Death of Claimant.—In the event of the death of any person entitled to 
reimbursement under subject act, whether such death occurs prior or subsequent 
to the time of the loss, damage, or destruction, reimbursement for such loss, 


damage, or destruction may be made to a dependent relative of such deceased 
person. 


In the decision of May 25, 1931, 10 Comp. Gen. 525, which involved 
the claim of the widow for reimbursement for the loss of a watch be- 
longing to her officer husband who lost his life in the airplane accident 
which caused the loss of his personal property, reference was made to 
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a ruling of the Second Comptroller of the ‘Treasury in considering sec- 
tion 290 of the Revised Statutes, providing for compensating officers 
of the Navy and Marine Corps for their personal effects under cer- 
tain circumstances, wherein it was held: 

The law providing compensation for loss of personal effects (section 290 of the 
Revised Statutes) applies only to the officer himself, except in case of the death 
of the officer subsequent to the date of the loss of the effects, in which case it 
may be paid to the heirs. But the heirs cannot be paid an indemnity for the 


loss of effects where the officer lost his life by the same casualty that caused 
the loss of the effects. (Digest Dec. Second Comp., vol. 3, sec. 784.) 


After referring to the conclusion in 8 Comp. Dec. 688, in which it 
was held that reimbursement was authorized to the heirs of an officer 
who died subsequent to the loss of his private property, it was stated, 
10 Comp. Gen. 525, 527, as follows: 

Apparently the reasons of the above holdings are that where the right of the 
officer to reimbursement has vested such vested right on his death passes to his 
heirs or legal representatives as a part of his personal estate, but where the officer ° 
is killed in the same accident in which his personal property is lost, the right 
to reimbursement does not vest in the officer and therefore does not become 
a part of his estate which passes on his death to his heirs or legal representatives. 

The right of the widow of Lieutenant Thompson under the act of October 6, 1917. 
as amended, is as his heir or distributee of his estate. The destruction of Lieu- 
tenant Thompson’s watch and his death apparently occurred at the same time. 
As his right to reimbursement under the act did not vest in him prior to his 


death, such right was not a part of his estate at the time of his death, and, there- 
fore, did not: pass to his heirs or legal representatives. 


Unlike the prior statutes covering, generally, the same subject- 
matter, the act of October 27, 1943, by section 3 thereof, expressly 
authorizes reimbursement to any dependent relative, as determined 
by the Secretary of the Navy, in the event of the death of any person 
designated in section (1) of the act, whether death occurs prior or 
subsequent to the time of loss, damage or destruction, and while 
the reference to section (1) probably could be viewed as limiting 
reimbursement to the class of persons therein enumerated who had 
filed a claim under oath, it seems evident that such an interpretation 
would be at variance with the plain purpose sought to be accomplished 
by said section 3. Obviously, if death occurs prior to the loss, damage 
or destruction, the person to whom the property belongs could not 
have filed a claim under oath for reimbursement. It appears clear, 
therefore, that while the said act of October 27, 1943, in this respect 
is broader in terms than its antecedents in that reimbursement may 
be made to any dependent relative as determined by the Secretary 
of the Navy, even in those cases where the death of the person des- 
ignated in section (1) occurs prior to the loss, damage or destruction 
to the personal property, inasmuch as a specific limitation has been 
placed upon the class of beneficiaries who may be entitled to re- 
imbursement, irrespective of whether the loss, destruction or damage 
to the personal property occurs prior or subsequent to the death of 
the person to whom the property belonged, it no longer lawfully 
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may be held, subsequent to the effective date of the act, that the 
estate or heirs generally of the deceased person designated in section 
(1) are entitled to benefits under section (3) thereof except to the 
extent that. they may be a dependent relative as determined by the 
Secretary of the Navy. 

With respect to the questions contained in the 4th and 5th para- 
graphs of your letter, it is to be noted that the decisions referred 
to did not presume to determine anything more than that if the 
right to reimbursement was vested in the officer or enlisted man prior 
to his death, such right constituted an asset of his estate and neces- 
sarily survived to his heirs or legal representatives. Said decisions 
did not presume to qualify or specify any relationship of said heirs 
as a condition precedent to payment. As hereinbefore indicated, how- 
ever, the act of October 27, 1943, works a material modification in 
restricting reimbursement to a dependent relative specified in section 
(3), the right in the case of deceased personnel accruing to a depen- 
dent relative whether the person designated in section (1) died 
prior or subsequent to the date of loss. Accordingly, the question 
in the 4th paragraph of your letter is answered in the negative, and 
the question contained in the 5th paragraph is answered by saying 
that in situations where a decedent is not survived by a dependent 
relative payment would not legally be authorized regardless of date 
of death of the person designated in section (1) of the act. 

The questions contained in paragraph 5 in the letter of the Bureau 
of Supplies and Accounts are repeated seriatim and answered in that 
order, as follows: 

(a) In the settlement of the claim represented by encl (A) is a determination 
by the Chief of Naval Personnel that there is or is not a dependent relative 
to whom payment may be made in accordance with the provisions of refs (b) 
and (c) required? 

Under the regulations here applicable, the Chief of Naval Personnel 
is not required to make a determination as to whether there is or is not 
a dependent relative except in cases in which someone—other than a 
widow or unmarried child under 21 years of age—purporting to be a 
dependent relative presents a claim for the amount involved. Since, 
in the present case, it appears that the officer was not survived by a 
widow or child and that no claim has been presented by any person 
purporting to be a dependent relative of the officer, this question is 
answered in the negative. 

(b) If the answer to (a) is in the negative, will encl (A) be given considera- 


tion by the General Accounting Office in the settlement of claim for arrears of 
pay of the deceased officer? 


For reasons hereinbefore stated, this question, also, is answered in 
the negative. 


(c) If the answer to (a) is in the affirmative and there is a dependent rela- 
tive, is payment of enc] (A) to such dependent relative in order? 
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(d) If the answer to (a) is in the affirmative but it is found that there is 
no dependent relative, will encl (A) be given consideration by the General 
Accounting Office in the settlement of claim for arrears of pay of the deceased 
officer? 


Question (a) having been answered in the negative, no answer is 
required to these questions. However, if a claim had been presented 
by someone purporting to be a dependent relative of the officer and 
had the Chief of Naval Personnel determined that such claimant was 
a dependent relative of the officer, question (c) would be for answer- 
ing in the affirmative; and, under the circumstances supposed in 
question (d), that question would be answered in the negative. 


(e) Had the claim of the officer been approved prior to his death, but payment 


had not been made, would the answers to questions (a), (b), (c), and (d) still 
hold? 


The claim of the officer was filed prior to the date of the act and 
was approved subsequent thereto. It was an existing claim, and 
under section 4 of the act of October 27, 1943, 57 Stat. 583, it was 
subject to adjudication under the terms of that act. This question is 
answered in the affirmative. 

The question in paragraph 6 of the letter of the Chief of the Bureau 
of Supplies and Accounts is answered in the negative. 

The claim of the late Lieutenant Sibley is returned herewith. 


(B-44808) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—PROBATIONARY EM- 
PLOYEES RESTORED TO POSITIONS AFTER MILITARY SERVICE 


In view of the Civil Service Commission’s determination that a person serving 
under a probational appointment—whether for six months or one year— 
when he enters military service is holding a “permanent” position within 
the meaning of the reemployment provisions of section 8 of the Selective 
Training and Service Act of 1940, such an employee, upon restoration in 
accordance with the act to his former position or to one of like seniority, 
status, and pay, is entitled to the salary rate received when he entered 
the military service, plus any within-grade salary-advancement to which 
he would have been entitled, as provided by section 5 of the Executive reg- 
ulations under the act of August 1, 1941. 21 Comp. Gen. 369, distinguished. 


Comptroller General Warren to the Secretary of Agriculture, October 9, 1944: 
I have your letter of September 23, 1944, as follows: 


The Mead-Ramspeck Act (55 Stat. 613, 5 U. S. C. 667) provides for within- 
grade salary advancements to employees compensated on a per annum basis and 
occupying permanent positions within the scope of the compensation schedules 
fixed by the Classification Act of 1923, as amended. Regulations governing the 
administration of the within-grade salary advancements are set forth in Execu- 
tive Order No. 8882, dated September 3, 1941. Section 1 (a) of the regulations 
states that, “ ‘Permanent positions’ shall include all positions except those desig- 
nated as temporary by law and those established for definite periods of six months 
or less.” 

There are at present on military furlough from the Department of Agriculture 
a large number of employees who were given permanent appointments with a 
probationary period just prior to entering the armed forces. These appointments 
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were made in most cases following considerable periods of service by the em- 
ployees in Schedule A positions in which they had proved their worth. The 
requirement that they serve probationary periods was imposed in order to meet 
the regulations of the Civil Service Commission. Before the probationary 
periods, which were for six months, had been served, the employees were called 
into military service. 

These employees have been on military furlough for two years and more. They 
have served long enough, therefore, to entitle them, if otherwise eligible, to one 
or more within-grade salary advancements upon restoration to their former 
positions. In view of a decision rendered by your office (21 Comp. Gen. 369, 375), 
there is some question whether the requirement that they serve a six-months 
probationary period excludes them from the category of occupying “permanent 
positions” prior to completion of such service and therefore prohibits within-grade 
salary advancement to them. 

In the decision referred to, it is stated that, 

“While the position in which an employee is rendering services under a proba- 
tionary appointment is not ‘designated as temporary by law’ (quoting from sec- 
tion 1 (a) of the regulations), it must be concluded that the position to which 
the probationary appointment was made is not a ‘permanent position’ within the 
meaning of the definition of that term appearing in the regulations, if such ap- 
pointment was established for a definite period of 6 months or less pursuant to 
the above-quoted civil service rule.” 

The civil service rule referred to is Section 2 (c) of Rule VII, as amended by 
Executive Order 8587, dated November 7, 1940. That section provides, in perti- 
nent part, as follows: 

“(c) Probationary Appointment.—A person selected for appointment shall be 
duly notified by the appointing officer and upon accepting and reporting for duty 
shall receive from such officer a certificate of probational appointment. The first 
six months of service under this appointment shall be a probationary period . . . 
If at the end of the probationary period the probationer’s service rating has been 
satisfactory, to the extent required by regulation, a certificate to that effect filed 
within the department and his retention in the service shall confirm his absolute 
appointment.” [Italics supplied.] 

It seems to us that, since a person upon accepting an appointment is required, 
under the civil service rule quoted, to serve a probationary period during the 
first. six months of service under the appointment, there is a clear implication 
that the appointment is not, in fact, “established for a definite period of six 
months or less.” This conclusion is supported by the fact that no affirmative 
personnel or other action is required to change the employee’s appointment from 
probationary to absolute. The only action necessary where an employee is being 
retained after completion of his probationary period of service is the filing of a 
certificate to the effect that his service rating has been satisfactory. There is no 
requirement that the certification be made by the appointing officer. We believe 
that the provision in Rule VII that the certificate and his retention in the service 
shall confirm his absolute appointment is strong evidence that the appointment 
itself is not limited to six months or less, but is inclusive of the probationary 
period. Certainly, when a prospective employee is selected from a civil service 
register for service in this or any other Federal agency and is given an appoint- 
ment with a probationary period, the employing agency fully expects the employee 
to prove satisfactory and to remain on its rolls as a full-fledged employee. 

An appointment which requires a six-months’ probationary period is, it seems 
to us, comparable to a war service appointment which requires a trial period 
of one year. Both appointments are, in fact, indefinite. Both require periods 
of “on trial” service. Neither appointment is limited to or established solely 
for the definite length of the required period of “on trial” service. The appoint- 
ments differ from each other only in that one requires a period of “on trial” 
service of six months and the other of 12 months. 

Although the decision in 21 Comp. Gen. 369, 375, apparently is based upon an 
inference that the Civil Service Commission intended by Rule VII 2 (c) to 
consider probationary appointments:as temporary rather than permanent, such 
an inference may be considered as refuted by the definitions of probational 
appointment and temporary appointment promulgated by Departmental Circular 
No. 473, issued by the Civil Service Commission March 16, 1944. A probational 
appointment is defined therein as a “Non-temporary appointment authorized under 
Civil Service Rule VIL...” In the same circular a temporary appointment 
is defined as “specifically limited.” . 
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In view of the foregoing statement of our problem, we shall appreciate your 
decision on the following question: 


When an employee who was furloughed for military service prior to the com- 
pletion of his six-months’ probationary period is restored to his former civilian 
position, may he be paid initially at the salary rate which he previously received 
in such former position plus any within-grade salary advancements which he 
would have received had he served continuously within such former position? 


The decision of October 27, 1941, 21 Comp. Gen. 369, Case 2, question 
and answer 1, to which you refer, did not decide, or give consideration 
to, the question here presented, namely, whether an employee who 
entered the active military or naval service prior to termination of his 
six months’ probational appointment is entitled to credit for his active 
military or naval service toward automatic promotion upon restora- 
tion to his civilian position or to a position of like seniority, status 
and pay. With regard to the cited decision, it was stated in a letter 
of April 14, 1942, B-20925, to the President, United States Civil 
Service Commission, as follows: 

* * * That part of the decision to which you have taken exception involved 
only the question of whether, under the facts and circumstances there appearing, 
an employee would be entitled to within-grade automatic increase in salary under 
the provisions of the act of August 1, 1941, Public Law 200—a pay statute— 
and the President’s regulations thereunder, Executive Order No. 8882, dated 
September 3, 1941, and was not intended to, and does not, affect in any way the 
previous holdings of the Commission or of this office with respect to the status 
or rights of an employee during the period of probation under other laws or 
regulations—it being particularly for noting that the terminology “permanent 
position” or “temporary position” for civil service purposes is not necessarily 
controlling in the application of pay statutes such as the act of August 1, 1941. 


Reemployment benefits are authorized by section 8 of the Selective 
Training and Service Act of 1940, approved September 16, 1940, 54 
Stat. 890, as extended by section 7 of the act of August 18, 1941, 55 Stat. 
627, for employees holding “permanent” positions, as distinguished 
from employees holding “temporary” positions, when they enter the 
active military or naval service. The Selective Training and Service 
Act is not a pay statute, and accordingly, it is competent for the 
United States Civil Service Commission to determine whether a par- 
ticular employee, or class of employees, was holding a “permanent” 
or a “temporary” position when entering the active military or naval 
service—that is, whether or not reemployment benefits are authorized 
to be granted to a particular employee or class of employees. In that 
connection, the United States Civil Service Commission has held as 
follows (quoting from page 141 of the Civil Service Rules and Regu- 
lations: 

Mandatory restoration of probational appointee.—A person who is serving under 
a probational appointment in a classified civil service position is not regarded as a 
temporary appointee within the meaning of section 8 of the Selective Training 
and Service Act and similar mandatory reemployment.-provisions in other statutes. 
If he is inducted into the military service during the probationary period, he will 
be entitled to restoration upon discharge from the military service. Upon 


restoration he will be regarded as a probationary employee until he has completed 
his probationary period (departmental circular No. 438, October 22, 1943). 


Section 5 of the Regulations of the President (Executive Order 
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8882, dated September 3, 1941), issued pursuant to the authority vested 


in him by section 7 (g) of the Classification Act, as amended by 
section 2 of the act of August 1, 1941, 55 Stat. 613, provides: 

Any employee of the Federal Government who, in accordance with the pro- 
visions of the Selective Training and Service Act of 1940 (Public No. 783, 76th 
Congress), or of Public Resolution No. 96, approved August 27, 1940, relating to 
the mobilization of auxiliary military personnel, is restored to the same posi- 
tion or a position of like seniority, status, and pay, without loss of seniority, 
shall be entitled to receive a salary at a rate of not less than the employee's 
latest rate prior to his entrance into active military or naval duty plus any 
within-grade salary advancement or advancements to which he would have been 


eligible under the provisions of the said section 7 (b) of the Classification Act 
of 1923, as amended. 


As it has been determined by competent authority that an employee 
is holding a “permanent” position during service under a probational 
appointment when he enters the active military or naval service—no 
distinction having been made between a probational appointment of 
six months and a probational appointment for one year—and that such 
an employee is entitled to restoration when meeting the terms and 
conditions of the Selective Training and Service Act, it follows that 
the employee upon restoration to a civilian position or to a position 
of like seniority, status, and pay, is entitled to the benefits of section 5 
of the President’s regulations, supra. Upon that basis, the question 
presented is answered in the affirmative, 


(B-44030) 


MILEAGE; TRANSPORTATION OF DEPENDENTS; LEAVE—RETIREMENT, 


RELEASE FROM ACTIVE DUTY, ETC., OF NAVY AND NAVAL RESERVE 
OFFICERS 


Under the travel allowance provisions of section 12 of the Pay Readjustment Act 
of 1942, a retired Navy officer who was recalled to active duty since the 
declaration of the present emergency is entitled, upon relief from active duty, 
to mileage and transportation of dependents to his home of record at the 
time of being called to active duty, and not to the home selected by him. 
Cf. 8 Comp. Gen. 327. 

A Navy officer placed on the retired list but retained on active duty may not take 
or be granted the leave which accumulated to his credit prior to the effective 
date of his retirement. 

The fact that a Naval Reserve officer was released from active duty by being 
placed on the retired list due to physical disability, instead of by a release 
in the usual manner, may not be considered as changing his rights under the 
travel allowance statutes to entitle him to mileage and transportation of 
dependents to a place selected by him rather than to his home as designated 
by him at the time he was ordered to active duty. Cf. 8 Comp. Gen. 327. 

Naval Reserve officers released from active duty may be allowed mileage from 
the last duty station to the official residence of record in the Bureau of Naval 
Personnel at the time of call to active duty, if mileage is so claimed and 
travel is performed to that place, even though when called to active duty 
the orders were addressed to the official residence but were forwarded to and 
received at the place of employment, or, where addressed to the place of 
employment, were forwarded to and received at the official residence. 

Where a Naval Reserve officer upon being commissioned from an enlisted grade 
designated as his home the place where he was then serving rather than the 
place of his home of record, he may be considered as entitled, upon release 





992 DECISIONS OF THE COMPTROLLER GENERAL 


from active duty, to mileage and transportation of dependents to his home 
of record, provided he certifies that he erroneously designated his duty sta- 
tion, or a nearby place, but that his home in fact was at the place stated in 
the certificate, and provided the place so stated agrees with his residence of 
record in the Navy Department as shown by his enlistment papers. 

Naval Reserve officers released from active duty on or after October 1, 1944— 
the effective date of section 7 of the act of September 7, 1944, authorizing 
the payment of mileage in advance to reserve officers from the place of re- 
lease from active duty to the place from which ordered to active duty—may 
be paid mileage prior to performance of travel only when claimed to the 
place from which ordered to active duty instead of to the home of record, 
and then only in an amount not exceeaing that which would be payable, 
under section 12 of the Pay Readjustment Act of 1942, as amended, from 
the last station to the home of record. 

Where a Naval Reserve officer establishes a home at a place other than his home 
of record at the time of assignment to active duty, and travels to the new 
home following his release from active duty, he may be paid mileage for 
travel actually performed to such place, not in excess of mileage computed 
on the distance to his home of record at time of assignment to active duty. 

Unless a Naval Reserve officer performs travel to his home within one year from 
date of release from active duty, he may not be paid mileage for the travel 
performed. 8 Comp. Gen. 327, amplified. 

The requirement that a Navy officer retired and relieved from active duty per- 
form travel to his home within one year in order to be entitled to mileage 
and transportation of dependents may not be relaxed so as to permit an 
officer, because of his retirement and relief from active duty during the 
present war, to delay travel for a period now indeterminate, and receive 
reimbursement when the travel is performed, if within six months from the 
termination of the war. 


ae Comptroller General Yates to the Secretary of the Navy, October 10, 
1 $ 


There has been received your letter of August 18, 1944, forwarding a 


letter from the Chief of Naval Personnel, dated July 1, 1944, with an 
accompanying endorsement of the Chief of the Bureau of Supplies 
and Accounts, and requesting decision on various questions with re- 
spect to the rights of retired officers and Naval Reserve officers on ac- 
tive duty during the present war under the conditions therein stated. 

Your questions will be stated and answered seriatim: 

(1) In 8 Comp. Gen. 327, dated January 4, 1929, it is held that an officer of the 
regular Navy placed on the retired list and ordered to his home is entitled to 
mileage to the home selected by him, pfovided the travel is completed within one 
year from the effective date of retirement. The Navy Department is now con- 
fronted with the question as to what transportation may be furnished a retired 
Naval officer who was recalled to active duty since the declaration of the emer- 
gency and is to be detached and directed to proceed to his home and to regard 
himself relieved from all active duty. Your decision is requested as to whether 
the rule prescribed in 8 Comp. Gen. 327 may be applied to the travel of such officer 
and to the transportation of his dependents. 

The act of July 1, 1918, 40 Stat. 717, provides that during the exist - 
ence of war or of a national emergency declared by the President to 
exist, any commissioned officer of the Navy on the retired list may, 
in the discretion of the Secretary of the Navy, be ordered to active duty 
at sea or onshore. Retired officers, as are Reserve officers, are required 
to report their address to which orders or other communications may 
be sent to reach the officer promptly. Such address has been recog- 
nized as the place from which travel allowances of retired officers are 
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authorized to be paid upon being ordered to active duty. See deci- 
sion of July 28, 1941, B-17411. 

Paragraph 6 of section 12 of the Pay Readjustment Act of 1942, 56 
Stat. 364, 366, provides: 

The words “permanent change of station” as used in this section shall include 
the change from home to first station and from last station to home when ordered 
to active duty other than training duty of any officer, warrant officer, nurse, or 
enlisted man of any of the services mentioned in the title of the act, including 
retired personnel and members of the Reserve components thereof, in a grade 
for which the transportation of dependents is authorized at Government expense, 
and the change from last station to home in connection with retirement, relief 
from active duty, or transfer to a Reserve component. 

The effect of this provision of the statute is to place retired officers 
on a parity with Reserve officers with respect to travel allowances for 
themselves and dependents when ordered to active duty and when 
relieved from active duty. Therefore, a retired Naval officer who was 
recalled to active duty since the declaration of the present emergency 
is entitled to mileage and to transportation of his dependents upon 
relief from active duty to his home of record at the time of being called 
to active duty, and not to the home selected by him. Accordingly, 
your specific question is answered in the negative. 

(2) In the case of an officer placed on the retired list, due to physical dis- 
ability which disqualified him for the performance of all the duties of his grade, 
but which did not disqualify him for the performance of certain other duties and 
who consequently was retained on active duty, may the leave which accumu- 
lated to the credit of such officer while on the active list be granted to him after 


being placed on the retired list, either while on active duty or when he is detached 
and ordered home to be relieved from active duty? 


Section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367, 
provides that: 

* * * Retired officers * * * when on active duty status, shall have the 
same pay and allowance rights while on leave of absence or sick as officers on 
the active list * * *, 

Similar authority for granting leave of absence to retired officers 
ordered to active duty was contained in the act of May 26, 1928, 45 
Stat. 774. Prior to the 1928 act it had been held that the granting of 
leave of absence to a retired officer on active duty status was not au- 
thorized. 6 Comp. Gen. 777. While these statutory provisions confer 
on retired officers on active duty status the same pay and allowance 
rights while on leave of absence or sick as officers on the active list, 
such provisions may not be regarded as authority to grant to a retired 
officer leave which accumulated to the officer prior to the effective date 
of his retirement, and do not appear to require any change in the rule 
stated in 23 Comp. Dec. 307, which held, quoting from the syllabus, 
that: 


A retired naval officer assigned to active duty is not entitled to cumulative 
leave of absence that had accrued prior to his retirement. notwithstanding the 
fact that his assignment to active duty occurred immediately after his retire- 
ment. 
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The retirement of an officer effects a complete severance from active 
service, and assignment to active duty thereafter must. be by com- 
petent orders assigning him to active duty as a retired officer. His 
rights, benefits and privileges as an officer on the active list terminate 
upon the effective date of his retirement, and when thereafter as- 
signed to active duty his rights are governed by the laws applicable 
to retired officers. As indicated by the decision quoted in part above, 
the statutes have been viewed as contemplating that the leave accru- 
ing to an officer on the active list may be granted and taken only while 
the officer remains in such status, and may not be granted or taken 
after the effective date of his retirement. For the reasons stated, your 
second question is answered in the negative. 

(3) Does the rule prescribed in 8 Comp. Gen. 327, as mentioned in (1) above, 


apply to Reserve officers who are placed on the retired list due to physical 
disability? 


It was held in decision of November 22, 1943, 23 Comp. Gen. 376, 
382, with respect to the questions considered therein, that the effect 
of transferring a Reserve officer to the reired list is to be regarded 
as a release from active duty. Also, see decision of August 4, 1943, 
23 Comp. Gen. 73. The principles stated in those decisions would 
appear to be applicable to the question of a Reserve officer’s right to 
mileage and transportation of dependents upon being placed on the 
retired list and ordered to his home. The statutes have provided for 
mileage and transportation of a Reserve officer’s dependents when 
ordered to active duty and when relieved from active duty on the basis 
that his home: is an established place—the place designated by him 
at the time he was ordered to active duty—and the fact that his active 
duty status is terminated by retirement, instead of a release from active 
duty.in the usual manner, may not be considered as changing his 
rights to mileage and transportation of dependents so as to permit 
him to elect the place to which he may be paid mileage and allowed 
transportation for dependents upon being placed on the retired list 
due to physical disability. Your specific question, therefore, is an- 
swered in the negative. 

(4) To which of the following places will Reserve officers when released from 
active duty, in some of whose cases the orders to active duty were addressed 
to the official address given in the application for commission, while others were 
addressed to the place of civilian employment even though it was not the official 


address, but the Navy Department considered that it was the most direct method 
of getting the orders to such officers, be entitled to transportation : 


(a) Official residence at time of call to active duty? 

(b) Place to which initial duty orders were addressed and received, whether 
or not it was the officer’s official address of record? 

(c) Place at which initial active duty orders were received? (In this con- 


nection particular attention is invited to the remarks under paragraph 5 (c) of 
the enclosed letter from the Chief of Naval Personnel.) 
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The remarks of the Chief of Naval Personnel referred to are as 
follows: 

* * * Tn some cases orders were received at a place other than that to 
which addressed—orders addressed to official residence were sometimes for- 
warded and received at place of employment. Sometimes orders were addressed 
to place of employment but in the meantime when officer learned he was going 
to receive a commission he resigned and went to his official residence, and orders 
were eventually forwarded and received there. 


Article H-7106 (2) Bureau of Naval Personnel Manual, provides: 


An officer of the Naval Reserve, upon release from active duty or training duty, 
with pay, is not entitled to mileage greater than from his last duty station to 
the place from which ordered to active or training duty; i. e., the place to which 
their orders to such duty were addressed. 


and Article 2506 (a) (2) U.S. Naval Travel Instructions, provides 
that: 


l An officer of the Naval Reserve upon release from active duty or training duty, 
with pay, is not entitled to mileage greater than that from his last duty station 
to his home of record in the Bureau of Naval Personnel at the time of entering 

’ on such duty. 

These regulations are in harmony with the decisions of this office. 

They would appear to cover the normal situation where the orders to 

, active duty are addressed to the officer’s home of record in the Bureau 

| of Naval Personnel. The question involves a situation where the 

? officer is not at the place designated, or of record in the Bureau of 

P Personnel, when orders are received placing him on active duty. Two 

, exceptional situations are referred to, one where orders addressed to 

. the official residence were forwarded and received at a place where he 

. was employed, and the reverse situation where orders were addressed 

. to a place of employment, but were forwarded and received at his 

° official residence. Inasmuch as the statutes contemplate the furnishing 

7 of travel allowances from the last duty station to the home of record, 

° the fact orders were received at and travel to his first active duty sta- 

t tion was from some other place does not deprive him of his right to 

d travel allowances to his home of record upon relief from active duty. 

t Accordingly, the particular group of Reserve officers referred to may 

4 upon release from active duty be allowed mileage from the last duty 
station to the official residence of record in the Bureau of Naval Per- 

m sonnel at time of call to active duty, if mileage is so claimed and travel! 

od is performed to the home of record. 

re 

al (5) Cases will arise where applicants for commissions, through inadvertence, 

dd gave an address which actually was not their home, such as officers commissioned 
from enlisted grades in the Navy, and the other services, who gave as their 
permanent address the particular post where they happened to be stationed at 

er the time. Your decision is requested as to whether in such cases the officer may 
be permitted to correct his address of record to reflect the place where he actually 

" maintained his permanent home at the time of being called to active duty? 

n- 

of 


The home or permanent residence of a Reserve officer is a matter of 
fact to be deduced from the circumstances in the individual case. A 
Reserve officer may not select a home upon release from active duty, 
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nor may he be permitted on his own initiative to correct his address 
of record, if the facts show such address to be the place to which he 
properly should be returned at Government expense upon release from 
active duty. The question suggests a situation where a Reserve officer 
upon being commissioned from an enlisted grade designated the place 
where he was then serving as his home. The place of residence of en- 
listed naval personnel generally is of record in the Navy Department. 
If in the situation indicated, or in a similar situation, the officer should 
certify that he erroneously gave his duty station, or a place in the 
vicinity thereof, as his home, but that his home in fact was at the place 
stated in the certificate and the place he so indicates agrees with his 
residence of record in the Navy Department as shown by his enlistment 
papers, this office will not be required to object to the payment of 
mileage and the furnishing of transportation of dependents to the 
officer’s home at the place designated by him in such certificate. See 
in this connection decision of July 12, 1944, B-41281, to the Secretary 
of War. 

(6) Is it necessary that a Reserve officer released from active duty actually 
perform the travel to his home before mileage may be collected, or may the 
mileage be paid to the officer concerned at the time of his detachment? (Ap 
proval of the procedure permitting payment of mileage at time of the officer’s 


detachment would greatly simplify demobilization and save an immense amount 
of correspondence. 


Section 7 of the act of September 7, 1944, Public Law 421, 58 Stat. 
730, provides: 

The last paragraph of section 3 of such Act [Pay Readjustment Act of 1942] 
is hereby amended to read as follows: 

“When members of the reserve forces of any of the services mentioned in the 
title of this Act are authorized by law to receive Federal pay, payments may 
include the entire amount lawfully accruing to such persons as pay, allowances, 
and mileage, and pay, allowances, and mileage for their return home may be 
paid to them prior to their departure from their last duty station incident to 
release from active duty: Provided, That any such mileage payable shall be 
computed from the place of release to the place from which ordered to active 
duty without regard to actual performance of travel.” 


Section 11 of said act, 58 Stat. 731, makes this provision effective 
October 1, 1944. The proviso of the above-quoted section 7 of the act 
specifically limits the payment of mileage, where paid without regard 
to actual performance of travel, from the place of release from active 
duty to the place from which ordered to active duty. This section of 
the amendatory act cannot readily be reconciled with section 12 of 
the Pay Readjustment Act of 1942, as amended by section 9 of the 
first-mentioned act. However, the specific language of the proviso in 
section 7 requires that effect be given thereto in cases where mileage 
is paid under the conditions stated in that section. Since the general 
provisions of section 12 of the Pay Readjustment Act of 1942, as 
amended, governing the payment of mileage to reserve officers on active 
duty, have not been changed by the amendatory act and that section 
provides as heretofore for payment of mileage to reserve officers when 
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released from active duty from the last duty station to the home of 
record, section 7 of the amendatory act reasonably may be viewed as 
authorizing payment of mileage prior to performance of travel only 
where the officer claims mileage to the place from which ordered to 
active duty, instead of to his home of record. However, the officer’s 
home of record being the place to which the maximum mileage may be 
allowed under section 12 of the Pay Readjustment Act of 1942, as 
amended, payment of mileage to the place from which ordered to active 
duty may not, in any case, exceed the mileage that would be allowable 
from the officer’s last duty station to his home of record. 

Replying to your specific question, you are advised that where Re- 
serve officers released from active duty on or after October 1, 1944, 
claim mileage to the place from which ordered to active duty, instead 
of to the home of record, payment computed in accordance with the 
foregoing may be made prior to the performance of travel. Where 
mileage is claimed to the officer’s home, regardless of whether the re- 
lease from active duty be prior or subsequent to October 1, 1944, 
payment may be made only upon completion of travel by the officer 
to his home of record, or the place designated by him as his home 
under the circumstances discussed under question 5 above, or the 
place where his home has been established under the circumstances 
hereinafter discussed under question 7 (a). 

(7) In the event query (6) is answered in the negative, your further decision 
is requested on the following: 

(a) When a Reserve officer released from active duty elects to establish a 
home at a location other than his official address at time of assignment to active 
duty, or at the place to which his orders were addressed, or at the place his 
orders were received, will constructive travel to such new home establish a right 
to mileage? 

(b) Is it necessary that a Reserve officer perform the travel to his home within 
a reasonable time—say one year—as in the case of Regular officers placed on the 


retired list and ordered home and relieved of all active duty, or may he be 
reimbursed at any later date when travel has been performed? 


Question (7) is not susceptible of a categorical negative or affirmative 
answer. As to subquestion (a), the right to mileage is limited upon 
release of a Reserve officer from active duty to a distance not to exceed 
that from his last station to his home of record at the time of assign- 
ment to active duty. Where travel is actually performed to a place 
other than the home of record as indicated, the right accrues to mileage 
for the travel actually performed, but limited to a distance not in 
excess of that to the home of record. See 19 Comp. Gen. 731. <Ac- 
cordingly, where an officer establishes a home at a place other than his 
official residence at the time of assignment to active duty and travels 
to the new home following his release from active duty, he may be paid 
mileage for travel to such place, not in excess of mileage computed 
on the distance to his home of record at time of assignment to active 
duty. 
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In decision of January 4, 1929, 8 Comp. Gen. 327, construing the 
mileage law contained in Section 12 of the act of June 10, 1922, 42 Stat. 
631, it was held, quoting from the syllabus, that: 

Where travel is performed within one year of retirement, or after relief from 
active duty, an officer of the Navy is entitled to mileage under the order directing 
him to proceed to his home upon retirement or upon relief from active duty. 

Statutory recognition of the one-year rule in connection with travel 
of Naval Reserve officers is contained in the act of March 4, 1929, 
45 Stat. 1556, and no compelling reason is perceived as to why the rule 
should be modified or changed at this time. Answering subquestion 
(b) specifically, you are advised that unless a Reserve officer performs 
travel to his home within one year from date of release from active 
duty he may not be reimbursed for the travel performed. 

An additional question was submitted, by your letter of September 
7, 1944, as follows: 

In the file of correspondence transmitted with said letter of August 18, 1944, 
it is pointed out that article 1871-1(c) (1), Bureau of Supplies and Accounts 
Manual, provides that officers who are placed on the retired list during the pres- 
ent war are entitled to shipment of their household effects from their last station 
to their home, if shipment is accomplished within one year from date of retire- 
ment or within six months following termination of the war, whichever is later. 
Your decision is requested as to whether the same rule, as set forth in said 


article 1871-1(c) (1), may be applied to the travel of an officer and to the trans- 
portation of his dependents. 


The rule that travel must be performed by a retired officer to his 
home within one year after date of retirement or relief from active 
duty, in order to entitle him to payment of mileage, has been uni- 
formly followed. See 4 Comp. Gen. 954; 8 id. 327. Also, it has been 
held that the one-year rule is for application in connection with the 
transportation of the dependents of an officer ordered to proceed 
to his home upon retirement. 16 Comp. Gen. 228. The basis of the 
requirement that travel be performed to the officer’s home within 
one year from date of retirement or relief from active duty is predi- 
cated primarily upon a determination that travel within one year 
under circumstances of retirement or release from active duty is 
a reasonable time. The fact that an officer is retired and relieved 
from active duty during the present war does not appear to warrant 
a relaxation of the requirement so as to permit the officer to delay 
travel for a period, now indeterminate, and receive mileage and 
transportation of dependents at such time as the travel is performed, 
if within six months from the termination of the war. Therefore, 
if travel to the home of the officer is not commenced within one year 
from the date of his retirement or relief from active duty, the pay- 
ment of mileage and the furnishing of transportation for dependents 
or payment of the commercial cost of their transportation, is not 
authorized. 

The question is answered accordingly. 
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(B-44500) 


OFFICERS AND EMPLOYEES STATIONED IN FOREIGN COUNTRIES— 
QUARTERS, ETC. ALLOWANCE AT PERMANENT STATION DURING 
ABSENCE ON TEMPORARY DUTY 


The right of an employee stationed in a foreign country to the allowance for 
living quarters, heat, fuel, and light provided for by the act of June 26, 
1930, and the standardized regulations thereunder (Bureau of the Budget 
Circular No. 298, as amended), continues, under paragraph 9 (g) of the 
regulations, while the employee is on temporary duty away from his perma- 
nent station provided he certifies that he maintained and paid for living 
quarters at his permanent station during such absence, even though he 
is paid per diem in lieu of subsistence for the same period as for temporary 
duty away from his permanent station. 


Comptroller General Warren to the Secretary of the Navy, October 12, 1944: 


There has been considered your letter of September 12, 1944 (JAG: 
II: WJG: z, L20-1/11) as follows: 


There is forwarded herewith a letter from the Disbursing Officer, U. S. 
Naval Operating Facility, Navy 120, c/o Fleet Post Office, New York, N. Y., 
dated August 21, 1944, with enclosure and accompanying endorsement, relative 
to the right of Alex S. Ward, Accountant, CAF-9 (Excepted Status), Office 
of the Senior Civil Engineer, Commander Fourth Fleet, Recife, Brazil, to pay- 
ment of per diem under the conditions therein stated and, if such payment is 
authorized, the fiscal year appropriation properly chargeable therewith. 

It appears that Ward was appointed to the civilian position in question with 
pay at the rate of $4,625 per annum, chargeable to the appropriation “Maintenance, 
Bureau of Yards and Docks,” and, in addition to. his salary, was granted “an 
allowance of $700 per annum, chargeable to the appropriation ‘Miscellaneous 
Expenses (Allowances for living quarters, including heat, fuel and light for 
civilians abroad),’ for living quarters, including heat, fuel and light, effective 
on the first or sixteenth of the month nearest subsequent to the date of your 
arrival in Recife, Brazil.” 

It further appears that Ward reported to the Commander Fourth Fleet on 
December 24, 1943, who on the same date ordered him to further report to 
the Commanding Officer, Naval Operating Base, Rio de Janeiro, Brazil, “for 
such temporary duties under the Senior Civil Engineer, Commander Fourth 
Fleet, as may be assigned” and authorized payment of a per diem of $6 in the 
execution of such orders, chargeable to the appropriation “Miscellaneous Ex- 
penses, Navy, Subhead (1)”; that the period of temporary duty under such 
orders was from December 28, 1943, to August 5, 1944; and that no subsistence 
or quarters were furnished Ward while on such temporary duty, but he “was 
paid a rental allowance for living quarters, including heat, fuel and light in 
the amount of $700 per annum in accordance with his basic orders.” 

From the facts disclosed in this case, it appears that the “allowance of $700 
per annum granted Ward in addition to his salary was intended to meet all 
expenses” for living quarters, including heat, fuel and light, while employed at ~ 
his regular duty station in the office of the Senior Civil Engineer at Recife, 
Brazil, and that for the period of absence from his regular station on temporary 
duty as aforesaid, he was entitled to payment of the per diem of $6 as specifically 
authorized in his orders, chargeable to the 1944 appropriation on “Miscellaneous 
Expenses, Navy, Subhead (1)” for the period to and including June 30, 1944, and, 
for the subsequent period involved, to the similar appropriation for the fiscal 
year 1945. 

Your decision is requested as to whether Ward, under the conditions disclosed 
in this case, is entitled to payment of per diem of $6, as authorized in his orders 
of December 24, 1943, covering the period of his temporary duty at the Naval 
Operating Base, Rio de Janeiro, Brazil, and, if so, the fiscal year appropriation 
under “Miscellaneous Expenses, Navy, Subhead (1)” properly chargeable with 
such payment. 


The record shows that on December 11, 1948, Alex S. Ward was ap- 
pointed as accountant, CAF-9, excepted status, and was assigned to 
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duty in the Office of the Senior Civil Engineer, Commander of the 
Fourth Fleet, at Recife, Brazil, with the understanding that he would 
serve at Recife for a period of three years or such part thereof as his 
services might be necessary, and that, in addition to his salary at the 
rate of $4,625 per annum, he would be granted an allowance of $700 
per annum chargeable to the appropriation “Miscellaneous Expenses 
(Allowances for living quarters, including heat, fuel and light for 
civilians abroad) ,” for living quarters, including heat, fuel, and light, 
effective on the first or 16th of the month nearest subsequent to the 
date of his arrival at Recife, Brazil. There was forwarded with the 
letter of September 12, 1944, an order dated December 24, 1943, from 
the Commander, Fourth Fleet, to Alex S. Ward directing him to re- 
port to the commanding officer, Naval Operating Base, Rio de Janeiro, 
Brazil, for temporary duty. Paragraph 5 of said order states: “Per 
diem of $6.00 is authorized in the execution of these orders, charge- 
able to Misc. Exp., Navy, Subhead (1).” 

Reference to indorsements on the orders of December 24, 1943, dis- 
closes that the employee reported to the Commander of the Fourth 
Fleet at Recife on December 24, 1943, and that he left Recife and ar- 
rived at Rio de Janeiro on December 28, 1943, remaining in Rio de 
Janeiro on temporary duty from the time of arrival until August 6, 
1944, when he returned to his permanent post at Recife. 

It appears that your doubt whether the employee was entitled to the 
per diem of $6 per day during the period of temporary duty at Rio 
de Janeiro arises because of the fact he was authorized and paid an 
allowance for living quarters, heat, fuel, and light at the rate of $700 
per annum for maintenance of his living quarters at his permanent 
post, Recife. 

The two allowances authorized the employee are provided for by 
different laws, are for different purposes, and are allowable under 
different conditions. The allowance for living quarters, heat, fuel, 
and light provided for by the act of June 26, 1930, 46 Stat. 818 (5 U.S. 
Code 118a) is subject to the Standardized Regulations to Govern 
Allowances for Living Quarters, Heat, Fuel and Light (Bureau of 
the Budget Circular No. 298 dated June 19, 1931, as amended by 
Bureau of the Budget Circular No. 341 dated August 31, 1936), issued 
pursuant thereto and is allowable for expenses incurred only at an 
employee’s permanent post of duty within the limitations of available 
appropriations (See appropriation item Miscellaneous Expenses for 
fiscal year 1944, act of June 26, 1943, 57 Stat. 197), as distinguished 
from expenses which may be incurred at the place to which he may be 
assigned for temporary duty. 11 Comp. Gen. 404. On the other 
hand, the.per diem allowance of $6 per day is authorized by section 3 
of the Subsistence Expensé Act of 1926, 44 Stat. 688, as amended by 
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the act of January 30, 1942, 56 Stat. 39, and must be considered in the 
light of that statute which provides, in part, as follows: 

Civilian officers and employees of the departments and establishments, while 

traveling on official business and away from their designated posts of duty, shall 
be allowed, in lieu of their actual expenses for subsistence and all fees or tips 
to porters and stewards, a per diem allowance to be prescribed by the heads of 
the departments and establishments concerned at a rate not to exceed $6 within 
the limits of the continental United States, and not to exceed an average of $7 
beyond the limits of the continental United States. 
Under this provision of the act an employee is not entitled to a per 
diem allowance unless he be in a status of traveling upon official busi- 
ness and away from his designated post of duty. It appears that the 
employee here involved was in a travel status while on temporary duty 
at Rio de Janeiro and away from his permanent post, Recife, as con- 
templated by the statute, and since a per diem of $6 properly was 
authorized in the travel order of December 24, 1943, prior to the travel, 
he is entitled to the per diem allowance from December 28, 1943, to 
August 6, 1944 (the period of temporary duty), computed in accord- 
ance with paragraph 51 of the Standardized Government Travel 
Regulations. 

However, in respect of the allowance for living quarters, etc., your 
attention is invited. to paragraph 9 (g) of the above-mentioned regu- 
lations (Bureau of the Budget Circular No, 298) providing in perti- 
nent part: 

The right to allowances will continue * * * (2) while temporarily absent 
under orders from post of assignment, subject to the condition, however, in either 
case, that the officer or employee maintains and pays for his quarters at his 
regular post of assignment during such period, a certificate by the officer or 
nae ee effect to appear on the voucher in the space provided there- 
It is stated that Mr. Ward was paid the allowance for living quarters, 
heat, fuel and light at the rate of $700 per annum for the period Decem- 
ber 28, 1943, to August 6, 1944, and an examination of some of the 
vouchers covering payments made to him discloses that they are not 
supported by the employee’s certificate that he maintained and paid 
for his living quarters at Recife, his permanent post, during the period 
of his absence therefrom on temporary duty, which certificate is re- 
quired by the above-quoted regulation in support of such payments; 
and in the absence of such a showing the question arises whether he 
did, in fact, maintain and pay for living quarters at his post of duty 
during the period of his absence on temporary duty at Rio de Janeiro— 
a period of over six months. 

While, as stated above, the employee is entitled to per diem at $6 
per day for the period of his absence on temporary duty, yet before 
any amount otherwise due as such is paid to him, it should be defi- 
nitely determined whether he did, in fact, maintain and pay for his 
living quarters at Recife during the period for which per diem is 
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payable; and in the event that he did not, the amount paid to him as 
living quarters during such period would be for deducting from the 
amount of per diem otherwise due him. This office should be advised 
of any action taken in that connection, accompanied with a reference 
to the voucher numbers and accounts in which the involved payments 
for living quarters, etc., were made. If it should be found that the 
employee did maintain and pay for living quarters at his post of duty 
during his absence on temporary duty, appropriate certificates, iden- 
tified with the vouchers, should be furnished to support all such pay- 
ments where they have not already been furnished. 

With respect to the fiscal year appropriation chargeable, you are 
advised that where official travel is commenced prior to the expiration 
of a fiscal year and completed after the conclusion of such fiscal year, 
per diem allowances in lieu of subsistence are chargeable to the appro- 
priation current at the time the allowances accrue. 23 Comp. Gen. 197. 


(B-43457) 


TRANSPORTATION—NAVY ENLISTED MEN ORDERED TO NEW STATION 
WHILE ON LEAVE 


Under the established rule (9 Comp. Gen. 152), Navy enlisted men traveling to 
a new station under change of station orders received while on leave are 
entitled to be reimbursed only for the excess of the cost of travel from the 
place of leave to the new station over the cost of return to the old station, 
not to exceed the cost of transportation from the old to the new station, 
and the authority in current naval appropriation acts to pay a money 
allowance in lieu of transportation in kind has no effect to change such rule. 


homeont Comptroller General Yates to the Secretary of the Navy, October 13, 


There has been considered your letter of July 22, 1944, requesting 
decision on a question presented by the Chief of the Bureau of Sup- 
plies and Accounts in letter dated July 13, 1944, as follows: 


1. There is for consideration the right of enlisted men to reimbursement of 
expenses for travel under circumstances as follows: 

Leonard N. Ditano, Coxswain, USNR, stationed at the U. S. Naval Receiving 
Station, Orange, Texas, was granted leave of absence from 0800, 21 February 
1944 to 0800, 6 March 1944. On 26 February 1944, orders were issued directing 
Ditano to proceed from Orange, Texas so as to arrive not later than 1 March 
1944 at the Submarine Chaser Training Center, Miami, Florida. The enlisted 
man received telegraphic notice of these orders while on leave at Middleboro, 
Massachusetts, from where he proceeded directly to Miami, Florida, at his own 
expense. 

2. In accordance with decision of the Comptroller General dated 22 October 
1929, A-28857, the rule in such cases is that the enlisted man is entitled only 
to reimbursement of the amount by which the cost of travel from the place he 
received his orders to the new station exceeds what it would have cost him 
to return to his old station. See also, decision of the Comptroller General dated 
22 October 1936, A-80827. Under the same circumstances an officer would be 
entitled to mileage from the place he received his orders to the new station— 
not to exceed mileage from the old to the new station—without regard to the 
travel he would have been required to perform to return to his old station, 
had he not received such orders. See Article 2501-3(b) (9), U. S. Navy Travel 
instructions, and Decisions of the Comptroller of the Treasury dated 19 May 
1914 and 27 June 1917. 
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8. Under the provisions now contained in the annual Navy Appropriation 
Acts, enlisted men who travel at their own expense are entitled to reimburse- 
ment on a mileage basis, and accordingly, it would appear that their right to 
reimbursement under the circumstances here discussed, should be the same 
as that for officer personnel. Furthermore, it does not appear that the travel 
which would have been required of the enlisted man to return to his old station 
affords any proper basis for comparison, in yiew of the fact that enlisted men 
on leave traveling by rail are entitled to and may be presumed to have secured 
special rate, round trip, furlough tickets. However, when they do not use the 
return portion of such special rate tickets but proceed to a new point, as in this 
case, they must pay the commercial fares for that portion of their travel. 

4 In view of the foregoing, it is recommended that decision be requested of the 
Comptroller General as to the proper method of reimbursing Ditano and other 
enlisted men traveling under similar circumstances. 


The decisions of the accounting officers of the Government have 
consistently held that the change of station of a person effected while 
he is on leave of absence does not relieve him from bearing so much 
of the necessary expense of traveling from the place of receipt of the 
orders directing the change of station to the new station as he would 
be required to bear had he returned from leave to the old station. 8 
Comp. Dec. 189; 11 Comp. Gen. 336; 21 id. 224. This rule, originally 
held applicable to all Government personnel, both military and civil 
(7 Comp. Dec. 78), was modified in a decision of the Comptroller of 
the Treasury dated March 18, 1905, 11 Comp. Dec. 537, to except there- 
from officers of the military services entitled to reimbursement for 
traveling expenses on a mileage basis. The right of commissioned 
officers to mileage under such circumstances was thereafter specifically 
provided for by the act of June 12, 1906, 34 Stat. 247. Neither the 
exception made by the cited decision of March 18, 1905, nor the pro- 
visions of the act of June 12, 1906, supra, has been construed as apply- 
ing to Government personnel other than commissioned officers of the 
military services. 

The decision of October 2, 1929, A-28857 (9 Comp. Gen. 152), to 
which reference is made in the quoted letter of the Chief of Bureau of 
Supplies and Accounts, held that where there is a change of an en- 
listed man’s station while he is absent from his post of duty on fur- 
lough, he is entitled to reimbursement for cost of transportation from 
the place where the change of station orders were received to the new 
station only to the extent that such cost exceeds that for the transpor- 
tation that would be required for travel to the old station, and not to 
exceed the cost of transportation from the old to the new station. The 
rule in that case, consistent with the general rule discussed above, 
has remained unchanged to the present time and has been applied in 
all cases of enlisted men traveling to a new station under orders re- 
ceived while on furlough. 

It does not appear that the provision contained in the current naval 
appropriation acts authorizing the payment of a money allowance at 3 
cents a mile in lieu of transportation authorized by law to be fur- 
nished in kind, properly may be considered as authority to pay enlisted 
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men the money allowance on the same basis—when ordered to a new 
station while on furlough—as provided for by statute in the cases of 
officers ordered to a new station while on leave of absence. The said 
provision in the current appropriation acts authorizes a different form 
of reimbursement to enlisted men traveling at their own expense than 
was previously authorized by statute. It does not otherwise enlarge 
on the rights of enlisted men to travel allowances and it is not per- 
ceived wherein this new provision requires or warrants any change 
in the established rule governing enlisted men’s rights to travel allow- 
ance when ordered to a new station while on furlough. Nor does the 
fact that enlisted men may be presumed to have purchased round-trip 
furlough tickets at reduced rates or that in some instances they might 
be able to perform the return trip with no personal expenditure for 
transportation warrant any modification of the rule. 

Accordingly, in the case of Coxswain Ditano, and in similar cases 
involving a change of station of enlisted men while absent from their 
posts of duty on furlough, the rule stated in 9 Comp. Gen. 152, swpra, 
is for application, and they may be reimbursed for the cost of travel 
from the place of receipt of the orders while on furlough to the new 
station only to the extent that the cost of such travel exceeds what it 
would have cost to return to the old station, such amount in no instance 
to exceed the cost of transportation from the old to the new station. 


(B-44978) 


LEAVES OF ABSENCE—TRANSFERS BETWEEN POSITIONS COVERED BY 
DIFFERENT LEAVE LAWS—FOREIGN SERVICE EMPLOYEES 


The authority vested in the Secretary of State by Executive Order No. 8189, issued 
pursuant to the provisions of 22 U. S. Code 17a, to promulgate regulations 
controlling the accumulation, crediting, and charging of leave of Foreign 
Service officers and employees does not include authority to promulgate leave 
regulations which would affect such personnel while serving in positions 
under different leave systems either prior or subsequent to service in the 
Foreign Service, and, therefore, the transfer of leave credits of officers and 
employees transferred from or to the Foreign Service to or from positions 
under different leave systems may not be authorized by regulations promul- 
gated by the Secretary of State. 

The transfer of leave credits between service or employment under different leave 
= is not now authorized by law and may not be authorized by regu- 
ation. 

The leave differential for foreign service saved by section 5 of the Annual and 
Sick Leave Acts of March 14, 1986, relates only to foreign service coming 
within the purview of those statutes, exclusive of service under other leave 
laws such as that applicable to officers and employees of the Foreign Service. 

The Secretary of State may issue, pursuant to the authority delegated to him by 
Executive Order No. 8189 under the provisions of 22 U. 8. Code 17a, a leave 
regulation applicable to Foreign Service officers and employees similar to 
section 4.9 (b) of the Annual and Sick Leave Regulations (Executive Order 
No. 9414) which saves to employees the leave accumulated and accrued in 
positions within the purview of the leave acts of March 14, 1936, when they 
transfer without a break in service to positions outside the acts and subse- 
quently retransfer to positions within the purview thereof. 
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Comptroller General Warren to the Secretary of State, October 18, 1944: 
I have your letter of October 4, 1944, as follows: 


I shall appreciate your advice as to whether when an officer or employee of 
the Foreign Service is transferred to a Civil Service position in the Federal Gov- 
ernment, or when an employee in the Civil Service of the Federal Government 
is transferred to the Foreign Service, the accumulated leave of absence and sick 
leave standing to his credit may be transferred. 

Leave in the case of officers and employees of the Foreign Service is based upon 
Section 22 of the Act of February 23, 1931, as amended (22 U. S. C. 17 and 17a) 
and is governed by Executive Order No. 8189 of July 5, 1989, and regulations 
issued thereunder by the Secretary of State, which regulations are embodied in 
Section IV-11 of the Foreign Service Regulations. (A copy of Section IV-11 of 
the Foreign Service Regulations is attached hereto.) It will be noted that the 
granting of annual leave is discretionary with the Secretary of State; that the 
maximum amount of leave which can be granted with pay is sixty days per 
annum; and that any portion of sixty days annual leave not granted or availed 
of in any one year may be accumulated not to exceed 120 days in three years or 
180 days in four years. It will also be noted that sick leave at the rate of 15 
days a year may be accumulated not to exceed 120 days. ; 

Leave of absence in the case of officers and employees holding Civil Service 
positions in the Federal Government is based (with a few exceptions unrelated 
to the problem discussed herein) upon Section 7 of the Act of March 14, 1936 as 
amended by the Acts of March 2, 1940 and December 17, 1942 (U. S. C., 49 Stat. 
1161 and 1162 54 Stat. 38 c. 737, 56 Stat. 1052) and is governed by regulations 
issued by the President in Executive Order No. 9414 of January 13, 1944. It may 
be stated in brief that annual leave and sick leave may each be accumulated not 
to exceed ninety days. 

During recent years, and particularly because of the exigencies of the war, the 
Department has been compelled in the public interest to transfer personnel from 
the Foreign Service to Civil Service positions in the Department of State in 
Washington and vice versa. There are other cases where personnel have been 
transferred from other departments and agencies to the Foreign Service. The 
existing policy and practice of the Department does not provide for the transfer 
of leave in cases of this kind, and consequently the officers and employees con- 
cerned have had to forfeit considerable amounts of accrued leave. The only 
means at present of remedying this injustice is to grant the officer or employee his 
accumulated leave and to effect the transfer at its termination. The pressure of 
business in the Department has made this quite impossible and the personnel 
concerned have been compelled to sacrifice their leave. I feel sure you will appre- 
ciate that the Department is anxious to relieve this most unfortunate and inequi- 
table situation. It is quite plainly the intent of existing statutes and pertinent 
executive orders and federal regulations to provide that when an officer or 
employee in the Civil Service is transferred from one agency to another in the 
Government his accumulated leave may be transferred with him. Furthermore, 
I refer to Section 5 of the Act of March 14, 1936 (5 U. S. C. 30c), which provides 
that “Nothing in sections 29a, 30b-30e, 30L and 31 a of this title shall be construed 
to prevent the continuance of any existing leave differential now obtaining for 
the benefit of employees of the Federal Government stationed outside the conti- 
nental limits of the United States.” It is unquestionably the intent of this Sec- 
tion of the Act of March 14, 1986, to ensure that personnel serving the Govern- 
ment in foreign countries should not be penalized, in the case of transfer, with 
respect to the leave accumulated by them. 

I am considering the feasibility of changing the policy heretofore in effect and 
of establishing a procedure whereby, within the statutory limitations cited above, 
the leave accumulated by officers and employees transferred to the Foreign 
Service from other branches of the Government may be transferred with them 
and whereby, per contra, the leave accumulated by officers and employees while 
in the Foreign Service may be transferred when they are transferred to other 
branches of the Government. I should appreciate your advice as to whether there 
is any legal obstacle standing in the way of such a change in policy. 


A number of separate and distinct leave systems now are provided 
by statute and regulation controlling the accumulation, crediting, and 
charging of leave of absence with pay applicable to various groups 
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of civilian officers and employees of the Government, including (1) 
officers and employees of the Foreign Service under the authorities 
cited in your letter, (2) civilian officers and employees of the Govern- 
ment (with certain exceptions) under the acts of March 14, 1936, 49 
Stat. 1161, and 1162, and the regulations of the President promulgated 
pursuant to sections 7 of those statutes (see the current regulations 
contained in Executive Order 9414 dated January 13, 1944), (3) postal 
employees under 39 U. S. Code 823 and the regulations of the Post- 
master General contained in the Postal Laws and Regulations, 1940, 
(4) employees of The Panama Canal and the Panama Railway Com- 
pany on the Isthmus under regulations of the Governor of The Panama 
Canal authorized by law, (5) legislative employees at the Capitol 
under regulations of the Senate and House of Representatives, (6) 
teachers and librarians of the Public Schools of the District of Colum- 
bia under laws and regulations applicable to them, and (7) alien and 
native labor employed outside the continental limits of the United 
States which is controlled by administrative regulations. There pos- 
sibly may be other leave systems for limited groups. 

The terms and conditions controlling the accumulation (including 
the limitations thereon and the period thereof), crediting, and charg- 
ing of leave of absence with pay under the mentioned leave systems 
are widely different. Authority to promulgate regulations under the 
different leave systems is vested in different officers of the Government. 

Referring to the concluding paragraph of your letter, I find no 
authority vested in you pursuant to the President’s delegation by 
section IV-11 of Executive Order No. 8189, dated July 5, 1939, under 
the statutory authority vested in him by 22 U. S. Code 17a, to promul- 
gate leave regulations which would affect the accumulation, crediting, 
or charging of leave of absence with pay based upon service of per- 
sonnel other than as officers and employees of the Foreign Service, 
exclusive of service in another capacity either prior or subsequent to 
service as an officer or employee of the Foreign Service. 

It is understood your question is directed more particularly to 
the two leave systems provided for officers and employees of the Foreign 
Service and for departmental officers and employees, the first two leave 
systems above mentioned. While you have authority to promulgate 
regulations controlling the accumulation, crediting, and charging of 
leave of officers and employees of the Foreign Service within the lim- 
itations fixed by law, I find no authority vested in you to promulgate 
regulations affecting the accumulation, crediting, or charging of leave 
of absence of departmental offcers and employees, which authority is 
vested by law in the President and, during the period of the war, dele- 
gated to the United States Civil Service Commission. See section 7.1 
of the Executive Order 9414 dated January 13, 1944. 

The leave differential for foreign service saved by section 5 of the 
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Annual and Sick Leave Acts of March 14, 1936, supra, to which you 
refer, relates only to foreign service coming within the purview of those 
statutes exclusive of service under other leave laws such as that 
applicable to officers and employees of the Foreign Service. 

Because of the above considerations, the transfer of leave credits 
between service or employment under different leave systems never 
has been authorized and, under existing laws, may not be authorized by 
regulation. As there now exists no common basis or authority of law 
upon which such a regulation could be issued, there would be required 
a statute fixing the terms and conditions upon which the leave could 
be transferred between service under different leave systems, in order 
to authorize such transfers. This appears to have been recognized 
by the President in section 4.9 (b) of the existing leave regulations 
applicable to officers and employees of the departments and establish- 
ments of the Government contained in Executive Order No. 9414, 
supra, which provides as follows: 

When an employee is appointed, reappointed, or transferred from one per- 


manent position to another permanent position, without a break in service, his 
leave account shall be disposed of as follows: 


* * * * * * * 

(b) If the position to which he is appointed or transferred is not within the 
purview of the leave acts of March 14, 1936, the employee shall be furnished with 
a statement of his leave account, and if he is subsequently appointed, reap- 
pointed, or transferred to another position within the purview of such acts, the 
leave shown to be due will be credited to his account. 


Accordingly, you are advised that a regulation promulgated by 
you as proposed in your letter would not be authorized. However, 
there would be no legal objection to a regulation applicable to Foreign 
Service officers and employees similar to the above-quoted regulation 
applicable to most other officers and employees of the departments 
and establishments. See decision of July 20, 1940, 20 Comp. Gen. 35, 
holding as follows (quoting from the syllabus) : 


An employee transferred from a field service position subject to the Postal 
Service Leave Act of February 28, 1925, as amended, to a departmental position 
subject to the Annual and Sick Leave Acts of March 14, 1986, and subsequently 
transferred back to the Postal Service field position, may be credited, after the 
later transfer, with leave accumulated and accrued prior to the original transfer, 
provided there was no break in service involved and that during the period in 
the departmental position the employee was granted only such leave as accumu- 
lated or accrued under the acts of March 14, 1936. 


(B-44244) 


RENTAL AGREEMENTS—EQUIPMENT—“CALENDAR MONTH” 
INTERPRETATION 


While the term “calendar month” ordinarily is regarded as denoting a period of 
time terminating with the day of the succeeding month numerically cor- 
responding to the day of its beginning, less one, where it is apparent from 
the conduct of the parties to an equipment rental contract providing for pay- 
ment of rental “on or about the 10th of the month for the previous calendar 
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month” that payment on the basis of a month as designated and, delimited 
by the calendar rather than on the basis of a contract month was contem- 
plated, payment on such contemplated basis is proper. 


Comptroller General Warren to the Secretary of War, October 19, 1944: 
There has been considered your letter of August 30, 1944, as follows: 


Reference is made to various exceptions issued by the General Accounting 
Office relative to payments for the recapture of equipment under rental agree- 
ments. <A representative case is the exception issued with respect to D. O. 
Voucher No. 32133, September 1942, accounts of Colonel W. Gritz, credit for pay- 
ment of this voucher having been withheld for the following stated reasons: 


WoOrd-524, DA WOrd-10 Subcontract 1: 
ERA 1035, Equip. 14-16007 $122. 25 
The 1% charge for recapture of equipment was paid for 
a period in excess of the total number of months or 
fraction thereof such equipment was in use on a 
rental basis. 
ERA 1045, Equip. 4-16021 
The interest of the Government was not properly pro- 
tected by allowing the rental to run five days past the 
end of the normal monthly rental period before re- 
capture thereby causing the payment of an addi- 
tional one per cent on the stated value of the equip- 
ment as part of the cost of recapture. 


Concerning the item of $122.25 involving Equipment Rental Agreement No. 
1035, attention is invited to Article 7 of the agreement which provides, in part: 
“plus 1% per month for each month or part thereof such piece of equipment 
shall have been in use.” 

Attention is invited further to Article 5a of the above agreement which pro- 
vides: “Rental payment will be made monthly, on or about the tenth of the 
month, for the previous calendar month.” [Italics supplied.] 

It thus appears that the agreement contemplates payments on the basis of 
the calendar month, and it was so construed by the contracting officer. Pay- 
ment on the above voucher was made in accordance with such construction of 
the agreement by the contracting officer, as is indicated by his administrative 
approval of the voucher. It is believed that it would be manifestly unfair to 
all concerned at this time to place a construction upon the agreement that the 
above-quoted provisions of the agreement permit payments only on the basis of 
the contract month, such apparently being the construction on which the notice 
of exception is based. 

Concerning the item of $59.60 involving Equipment Rental Agreement No. 
1045, it appears that the judgment of the contracting officer is being questioned 
on the ground that he did not protect the interest of the Government by “allow- 
ing” the rental to run five days past the end of the normal monthly rental period 
before recapture. The rental agreement does not require the contracting officer 
to recapture at the end of any particular rental period, and it is believed that 
in any event the payment of this amount was properly in accord with the terms 
of the agreement. It is pointed out that the payment of this sum was correct 
regardless whether the proper method of computation is the calendar month or 
the contract month. 

In view of the above it is requested that you remove this and similar sus- 
pensions from the accounts of the Finance Officer. 


D. O. voucher No. 32133, to which you refer, covers reimbursement 
to the Bechtel-McCone-Parsons Corporation under cost-plus-a-fixed- 
fee subcontract No. 1 to cost-plus-a-fixed-fee contract No. W-Ord-524 
DA-W-Ord-10, for the amounts of $781.70 and $527.27 paid by the sub- 
contractor to the Dalrymple Equipment Company and the Industrial 
Machinery Company to effect recapture of two cranes, Nos. 14~16007 
and 4~16021, leased under-rental agreements Nos. 1035 and 1045, re- 
spectively. 
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The said agreements contained the following pertinent provisions : 


The Lessor shall be paid at the rate prescribed in Schedule A attached hereto 
and made a part hereof. The rental period shall begin on the delivery of such 
equipment to a common carrier for shipment to the site of the work, as evidenced 
by bill of lading covering such shipment or other evidence satisfactory to the 
Contracting Officer, and shall terminate, unless title to the equipment passes to 
the Government at an earlier date, on the date of removal of such equipment 
from the site of the work, as evidenced by a receipt signed by the Lessor, 
provided such equipment is removed within a reasonable length of time after 
notice by the Lessee or the Contracting Officer to the Lessor that such equipment 
is no longer required. If the equipment is not removed within a reasonable 
length of time, the rental shall terminate on the date of the notice that such 
equipment is no longer required. If such equipment does not meet the require- 
ments of Article I when it arrives at the work site the rental period therefor 
shall not begin until such equipment shall have been placed, at the expense of the 
Lessor, in condition to satisfy all the requirements of Article I. No transporta- 
tion charges for the shipment therefor shall be paid by the Lessee for any piece 
of equipment which arrives at the work site in other than sound and workable 
condition if such piece of equipment cannot be placed in sound and workable 
condition within a reasonable length of time. The determination as to whether 
such equipment is in sound and workable condition and what is considered a 
reasonable length of time, shall in every instance, be made by the Contracting 
Officer. Rental payments will be made monthly on or about the 10th of the 
month for the previous calendar month. [Italics supplied.] 

os * * * « 7 * 


When and if the total rental paid to the Lessor for any piece of equipment 
shall equal the value thereof, plus one per cent per month for each month or 
fraction thereof such piece of equipment shall have been in use, no further 
rental shall be paid to the Lessor and title to the equipment shall vest in the 
Government, the Lessor delivering to the Government free of any and all liens 
and encumbrances title to such piece of equipment. At the completion of the 
work being performed by the Lessee under the construction subcontract, or upon 
termination of the construction subcontract, as provided in the construction 
contract, the Government may at its option purchase any piece of equipment 
by paying the Lessor the difference between the valuation of such piece of 
equipment, plus one per cent per month for each month or part thereof such 
piece of equipment shall have been in use and the total rental theretofore paid 
for such piece of equipment, provided that if such payment is made by the 
Government, the Lessor shall deliver to the Government, free of any and all 
liens and encumbrances title to such piece of equipment. 


Article XVII of agreement No. 1035 provides: 


It is agreed that $6,082.52 paid to the Lessor on Item #2, namely Pawling and 
Harnischfeger Shovel and Dragline Model 255A Serial 6639 by Dunn Construc- 
tion Company, Inc. and John S. Hodgson and Company—Joint Venturers, shall 
be considered to have been paid by the Lessee named in this agreement in com- 
puting the total rental paid by the Lessee under the provision of Article VII of 
this agreement. 


Article XVI of agreement No. 1045 provides: 


It is agreed that $2,513.33 heretofore paid to the Lessor by Weitz, McLaughlin, 
Central Engineering and Prieston shall be considered to have been paid by the 
Lessee named in this Agreement in computing the total rental paid by the Lessee 
under the provisions of Article VII of this Agreement. 

The original agreements under which the rental in the amounts of 
$6,082.52 and $2,513.33 previously had been paid contained provisions 
identical to the above-quoted provisions of articles V a. and VII of 
the instant agreements. Schedules “A” forming a part of the instant 
agreements, show the agreed valuation of crane No. 14-16007 as 
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$12,225 and of crane No. 4-16021 as $5,960, and stipulate that the rental 
to be paid therefor during any one “calendar month” shall be at the 
rates of $1,222.50 and $650 per month, respectively. The invoices 
attached to the voucher show that the cranes were leased as of July 26, 
1941, and September 20, 1941, respectively, and that they remained 
in a continuous rental status thereafter until recaptured. It is shown 
further by the said invoices that for payment purposes the rental 
periods for the equipment were considered as extending from the first 
to the last day of each month or fractional part thereof with the result 
that in determining when the rental paid equaled the valuation of the 
equipment plus one percent thereof per month or fraction of a month 
the equipment was in use, the month in which the rental commenced 
as well as the month in which it terminated was included. The notice 
of exception was issued against the voucher primarily on the theory 
that the rental payments should have been made on the basis of periods 
beginning on the dates the cranes were placed in use and ending on 
the corresponding dates in the next month, less one, and similarly 
thereafter, and that had this been done the one percent charges of 
$122.25 and $59.60 for the initial fractional periods the cranes were not 
in use would have been eliminated. 

The term “calendar month” ordinarily is regarded as denoting a 
period of time terminating with the day of the succeeding month nu- 
merically corresponding to the day of its beginning, lessone. McGinn 
v. States, 46 Neb. 427, 65 N. W. 46, 30 L. R. A. 450; Daley v. Anderson, 
7 Wyo. 1, 48 P. 839, 840; Cotton v. Commonwealth Loan Co., Ind. App., 
184 N. E. 578, 579. However, the courts consistently have held that 
where the term is employed in a contract it will not be so construed 
if the instrument as a whole indicates it was used in another sense or it 
should appear that by their course of dealing under the contract the 
parties placed another construction upon it. In the case of Warfield 
Natural Gas Co. v. Clark, 257 Ky. 724, 79 S. W. 2d 21, 97 A. L. R. 971, 
wherein there were considered provisions of a contract to the effect 
that the amount payable for gas furnished during each month would 
be due on the first day of the following month and, unless paid on or 
before the fifteenth of each month, the gas would be shut off without 
notice, it was stated: 

* * * ‘The use of the kindred terms “each month,” “on the first day of the 
following month,” and “the 15th of each month,” as said in Fairchild- Gilmore- 


Wilton Co. v. Southern Refining Co., supra, indicates not only a “calendar month” 
but “a month of the calendar” was meant and understood. * * 


In the case of Fairchild-Gilmore-Wilton Co. v. Southern Refining Co., 
158 Cal. 264, 110 P. 951, referred to in the above case, there were in- 
volved two contracts which contained provisions for payments there- 
under on the tenth day of each month for all material delivered during 
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the preceding month, and with respect to the construction to be given 
those provisions it was said: 


We think the proper construction of the contract of May 16th is that by the 
“one month,” therein referred to, a calendar month was intended and understood. 
This is shown by the clause immediately following, to the effect that payments 
were to be made on the 10th of each month for all the asphalt delivered during 
the preceding month. Evidently both of these kindred provisions refer to the 
months of the calendar. 


The pertinent provisions of the rental agreements here involved 
are substantially the same as those considered in the above-quoted 
opinions in calling for payment “on or about the 10th of the month 
for the previous calendar month,” and, as you point out, it seems ap- 
parent from the conduct of all the parties concerned, including the 
contracting officer, that they contemplated payment under the said 
agreements on the basis of a month as designated and delimited by 
the calendar rather than on the basis of a contract month. Hence, it 
reasonably may be concluded that the parties used the term “calendar 
month” in the instant agreements in that sense. 

Accordingly, I have to advise that the reimbursement made on D. O. 
voucher No. 32138 and other similar vouchers will not be questioned 
further by this office. 


(B-44489) 
POSTAL SERVICE—CONTRACT MAIL MESSENGERS—SUSPENSION 
FROM DUTY; SUBSTITUTE SERVICE 


It is within the authority of the Postmaster General, under the terms of 39 U. S. 
Code 443, to remit the amount of deductions made from a contract mail 
messenger’s compensation for failure to perform service, on the basis of the 
Postmaster General's finding that the contractor failed to perform service 
under his contract not through any fault of his own but because of the 
unauthorized action of the local postmaster in suspending him from duty. 

The error of a postmaster in suspending a regular contract mail messenger from 
duty does not have the effect of invalidating the otherwise proper employ- 
ment of temporary mail messengers to perform his duties, or require that they 
serve without compensation or place an obligation for payment for such 
temporary services upon the postmaster, even though the amount of deduc- 
‘ions made from the regular mail messenger’s compensation during such 
erroneous suspension later is remitted to him. 


Comptroller General Warren to the Postmaster General, October 20, 1944: 
I have your letter of September 12, 1944, as follows: 


On June 12, 1944 a telegram was received by the Department from B. Thomas 
Murphy, postmaster at Hyannis, Massachusetts, stating that he had suspended 
Gardiner B. Allen, mail messenger on route No. 204347, for refusing to perform 
service. On the following day, the Department wired him that if Mr. Allen 
refused to perform service, temporary service was authorized, and at the same 
time requested him to submit a report in connection with such refusal. 

A protest against the action of the postmaster was received from Mr. Allen. 
Subsequently, a complete investigation of the case was made which revealed that 
the postmaster had acted arbitrarily and improperly in suspending Mr. Allen. 
Following this report, Mr. Murphy submitted his resignation as postmaster which 
was accepted effective July 10. The investigation completely exonerated the 
mail messenger and fully substantiated his contention that he was improperly 
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suspended by Postmaster E. Thomas Murphy. On July 11, the mail messenger 
was restored to duty by acting postmaster, Vincent D. O'Neil, at the request of the 
Second Assistant Postmaster General. 

Temporary mail messenger Harry Miller was employed by Mr. Murphy on 
June 13 at the rate of $1,500 per annum and served to and including June 15, 
for which he was paid the sum of $12.30. Mr. George Cobb was employed tem- 
porary mail messenger at the same rate beginning June 16 and served to and 
including July 2, for which he was paid $61.50 for service rendered from June 
16 to June 30, inclusive. No payments have been made to him for services ren- 
dered July 1 and 2, amounting to $8.06, or to Samuel Goffin for temporary service 
rendered by him for the period July 3 to July 10 inclusive, amounting to $32.24. 
As the suspension of Mr. Allen by E. Thomas Murphy, postmaster, was improper, 
no orders have been issued by the Department authorizing payment to any 
temporary mail messengers employed by him. 

In these circumstances it would appear that the messenger, a contractor, is 
entitled to full compensation for the period of his suspension which ran from 
June 13 to July 10, 1944. On the other hand, the persons who performed tem- 
porary service during this period would likewise seem entitled to be paid for 
such services. 

Your decision is requested as to the propriety of paying Mr. Allen for the 
services he was ready and willing to perform but which he was improperly and 
unlawfully restrained from performing; also, disallowing in the account of the 
postmaster any moneys paid by him to the persons who actually rendered services 
during the above period. ; 

It will be appreciated if you will give early consideration to the matter pre- 
sented and advise as to the action that should be taken in the case. 


The records of this office show the following: 
Under date of October 4, 1943, Gardiner B. Allen executed a pro- 
posal for mail messenger service on route 204347 at Hyannis, Massa- 


chusetts, at the rate of $1,500 a year. Said proposal was accepted 
by the Second Assistant Postmaster General December 1, 1943. E. 
Thomas Murphy, postmaster at Hyannis, Massachusetts, submitted 
with his postal account for the quarter ended June 30, 1944, vouchers 
showing payment for mail messenger service as follows: 


This office has suspended credit in the settlement of the postmaster’s 
account for $49.32 paid Allen in June because the period of service 
was not stated, and for the $12.30 and $61.50 paid Miller and Cobb, 
respectively, because the periods of service likewise were not stated 
and, also, because their services had not been certified to this office by 
the Postmaster General in accordance with 5 U. S. Code 378. 

It appears from the vouchers submitted that Allen performed only 
12 days service in June, 1944, for which payment has been made, and 
it is reported he was restored to duty July 11, 1944. 

Section 578, Title 39, U. S. Code, provides: 


Mail messengers. 

The Postmaster General may employ such mail-messenger service as may be 
necessary for the carriage of the mails in connection with railroad and steamboat 
service, transfer service between depots, over bridges or ferries, between post 
offices, post offices and branch offices or stations, in cases where by the laws and 
regulations of the Post Office Department, railroad companies, steamboat com- 
panies, and the masters of vessel& are not required to deliver into and take from 


the post offices the mails carried on their lines or vessels (Mar. 3, 1887, ch. 346, 
24 Stat. 492), 
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Section 443, Title 39, U. S. Code, provides in pertinent part: 


Fining contractors. 

The Postmaster General may make deductions from the pay of contractors for 
failure to perform service according to contract and impose fines upon them for 
other delinquencies, which deductions or fines may be changed or remitted, in his 
discretion. * * * [Italics supplied.] 

Upon the basis of your finding that Mr. Gardiner B. Allen, the 
regular contractor, failed to perform service under his contract through 
no fault of his own but due to the unauthorized action of the postmaster 
in suspending him from duty, it is within your authority, under the 
express terms of 39 U. S. C. 448, supra, to remit the amount of deduc- 
tions made from his compensation by the postmaster during the period 
of his suspension from June 13 to July 10, 1944, inclusive. 

Section 1777 (2) (3) of the Postal Laws and Regulations, 1940, 
provides as follows: 


In the event a mail messenger, for any reason, fails to provide service on an es- 
tablished route, the postmaster may employ such temporary service as may be 
necessary, at not exceeding the rate at which service on the route was authorized. 
If the necessary temporary service on the route cannot be secured at such rate, 
the postmaster shall ascertain the lowest obtainable rate for such service and 
report the same at once by wire if necessary, with a statement of its necessity, 
to the Second Assistant Postmaster General, Division of Railway Adjustments, 
and await instructions. 


The postmaster shall immediately report the employment of temporary service 
to the Second Assistant Postmaster General, Division of Railway Adjustments. 

Said regulation vests in the postmaster the final authority to em- 
ploy temporary mail messengers in the event the regular mail mes- 
senger, for any reason, fails to provide the required service. In the 
case presented, even though the postmaster erred regarding the sus- 
pension of the regular mail messenger which necessitated employment 
of the temporary mail messengers to perform the required service, the 
postmaster’s action employing the temporary mail messengers now 
would not be open to question, the Postmaster General not having re- 
served the right to disapprove such temporary appointments. There 
is no privity of interest between the regular mail messenger and the 
temporary mail messengers and the error of the postmaster in sus- 
pending the regular mail messenger from duty does not have the effect 
of invalidating the employment of the temporary mail messengers, 
otherwise proper, or of requiring the temporary mail messengers to 
serve without compensation or of placing an obligation for payment 
for such temporary service upon the postmaster. Accordingly, there 
would be no legal basis on which this office could disallow credit in 
the accounts of the postmaster for otherwise proper payments of com- 
pensation to the temporary mail messengers for services actually 
performed by them during the period of suspension of the regular 
mail messenger, regardless of whether such temporary services be cer- 
tified to this office by the Post Office Department—the promulgation 
of section 1777, Postal Laws and Regulations, 1940, swpra, being re- 

654881"—46—22 





314 DECISIONS OF THE COMPTROLLER GENERAL 


garded as sufficient to satisfy the requirements of 5 U. S. C. 378, pro- 
viding: 


Orders and regulations as to accounts. 

All orders and regulations of the Postmaster General which may originate 
a claim, or in any manner affect the accounts of the Postal Service, shall be 
certified to the General Accounting Office (R. S. § 405; June 10, 1921, ch. 18, 
§ 304, 42 Stat. 24). 


Acordingly, in the absence of other objection, credit will be allowed 
by this office in the accounts of the postmaster for proper payments of 
compensation to the involved temporary mail messengers. 


(B-44829) 


DOUBLE COMPENSATION, ETC.—VETERANS IN RECEIPT OF PENSIONS 
OR RETIRED PAY WHILE UNDERGOING VOCATIONAL TRAINING IN 
FEDERAL AGENCY 


The holding in 23 Comp. Gen. 900 that a Federal employee may agree in ad- 
vance to serve without compensation as a nurse’s aide at a Veterans’ Facility 
without contravening the voluntary services prohibition of section 3679, Re- 
vised Statutes, as amended, applies to any Federal employment in a position 
the compensation of which is fixed administratively pursuant to law under 
a lump-sum appropriation, as distinguished from a constitutional office the 
compensation for which is fixed by or pursuant to statute and the incumbent 
of which is entitled to the salary thereof by reason of his title to the office. 

Services rendered by a disabled veteran, entitled to vocational training pursuant 
to the act of March 24, 1943, under the jurisdiction of the Veterans’ Admin- 
istration, in accordance with an agreement to serve in a Federal agency as 
a trainee without compensation in return for the benefits of the training 
do not constitute “voluntary” services within the meaning of the prohibi- 
tion in section 3679, Revised Statutes, as amended, against the acceptance 
of voluntary services for the Government. 

The training allowance, in the form of increased pension or retired pay, author- 
ized by the act of March 24, 1943, to be paid to disabled veterans receiving 
vocational training prescribed by the act does not constitute “salary” within 
the meaning of the dual compensation statute of May 10, 1916, as amended, 
prohibiting the payment of two salaries to one person when they aggregate 
more than $2,000 per annum, so that the payment of compensation, in addi- 
tion to the training allowance, by the Federal agency in which a veteran 
is receiving training would not be prohibited by said dual compensation 
statute. 2 Comp. Gen. 119, distinguished. 

The training allowance, in the form of increased retired pay, paid pursuant to 
the act of March 24, 1943, to a disabled retired officer receiving vocational 
training with pay in a Federal agency must be included in applying the 
limitation of $3,000 per annum prescribed by section 212 of the act of June 
30, 1932, as amended, on the combined rate of retired pay and civilian com- 
pensation that may be paid to a retired officer, unless retired for one of the 
reasons (disability incurred in combat with an enemy or disability resulting 
from an explosion of an instrumentality of war) excepting him from opera- 
tion of the limitation. 


a General Warren to the Administrator of Veterans’ Affairs, October 
0, 1944: 


I have your letter of September 26, 1944, as follows: 


In administering the program of vocational rehabilitation under Public Law 
No. 16, 78th Congress, two important questions arose in connection with that 
phase of the program concerned with training-on-the-job in the agencies of the 
Federal Government as to whether a veteran entitled to vocational training under 
the jurisdiction of the Veterans Administration may (1) receive training-on-the- 
job in a Federal agency without being paid salary or wages by the agency, and 
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(2) receive salary or wages from the agency in which he is in training, while at 
the same time receiving a training allowance in the form of increased pension. 

Enclosed herewith for your information and consideration is copy of Admin- 
istrator’s Decision, Veterans Administration, No. 576. 

Indications have been received that while the decision clears the way for oper- 
ation of the program within the Veterans Administration and may be entirely 
acceptable to other agencies, there may be certain agencies which will be unwilling 
to risk payment of wages or salary to trainees of the Veterans Administration 
unless such paymeats have been determined by the Comptroller General to be 
legal. One agency in particular has expressed the opinion such payments “may 
lead to adverse decision and disallowances on certifying officers.” The agency 
has further suggested that “a full and complete answer obtained by the Veterans 
Administration from the Comptroller General would be of wide use and material 
help in expediting training-on-the-job in government.” 

In view of the urgency of the program and of my desire that our plans for 
training-on-the-job leading to employment in Federal agencies may proceed as 
speedily and effectively as the program with business and industrial organizations 
is progressing, it will be appreciated if you will give consideration to the questions 
presented and let me have a decision at your earliest convenience. 


The Administrator’s decision (No. 576) of August 7, 1944, referred 
to in the second paragraph of your letter, reads as follows: 


Subject: Authority for Vocational Training-on-the-Job in Federal Agencies With 
and Without Compensation. 

Questions presented: (1) May a veteran entitled to vocational rehabilitation 
under jurisdiction of the Veterans Administration receive training-on-the-job in 
a Federal agency without being paid salary or wages by the agency? (2) Maya 
veteran entitled to vocational rehabilitation under the jurisdiction of the Vet- 
erans Administration receive salary or wages from the agency in which he is in 
training while at the same time receiving a training allowance in the form of 
increased pension? 

Facts: It is desired to enter under the jurisdiction of the Veterans Adminis- 
tration in a Navy Yard Apprentice Training School, as the first step in his train- 
ing program, a veteran for whom an occupational objective of journeyman in one 
of the skilled trades has been approved. Apprentice trainees in the school are 
paid $4.64 per day and the Navy Department will wish to pay the same wages 
to the veteran in question. The veteran will continue in a training status under 
Public No. 16, 78th Congress, until he is qualified for employment as a journeyman. 

Comment: The first question is whether the acceptance of the services of the 
trainees by agencies of the Federal Government without the payment of salary 
or wages would be in violation of the provisions of section 3679, Revised Statutes, 
as amended (31 U. S. Code 665), the pertinent provisions of which are as follows: 

“* * * Nor shall any department or any officer of the Government accept 
voluntary service for the Government * * * except in cases of sudden emer- 
gency involving the loss of human life or the destruction of property. * * *” 

The Comptroller General in Decision B-41950, under date of May 27, 1944, 
construed the foregoing provisions as follows: 

“There has been considerable misunderstanding regarding the proper applica- 
tion of that statutory provision—the practice having been adopted, it seems, of 
authorizing the payment of salary at the rate of $1 per annum in order to prevent 
a violation of said statute. Such a practice is unnecessary unless some other 
statute or appropriation act requires the payment of $1 per annum. In that 
connection, see the decision of June 26, 1928, 7 Comp. Gen. 810, 811, wherein it 
was stated: 

“*The voluntary service referred to in said statute is not necessarily synony- 
mous with gratuitous service, but contemplates services furnished on the in- 
itiative of the party rendering the same, without request from, or agreement 
with, the United States therefor. Services furnished pursuant to a formal 
contract are not voluntary within the meaning of said section. 3 Comp. Gen. 
117 ; 4 id. 967 ; 27 Comp. Dec. 131.’ 

“See, also, 30 Op. Atty. Gen. 51; id. 129, the latter opinion stating at page 131: 

“*The provision of section 3679, Revised Statutes, as amended by section 3 of 
the act of February 27, 1906 (34 Stat. 48), prohibiting the acceptance of voluntary 
service for the Government, has no application to the performance of additional 
service by a clerk in executive department without additional compensation, but 
referes to voluntary services rendered by private persons without authority of 
—, *°* 2 
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Under the foregoing construction, the services rendered by the trainees to Gov- 
ernment agencies would not be voluntary, and the acceptance of such services 
would not be in violation of the said provisions of law, since the services of the 
trainees would be rendered in pursuance of an agreement, in addition to the fact 
that the trainees would receive the benefits accruing as the result of the training. 

The Administrator of Veterans Affiairs is specifically authorized by paragraph 
2 of Part VII of Veterans Regulation No. 1 (a), as amended by Public No. 16, 78th 
Congress, to utilize the facilities of any other governmental agency in order to 
accomplish the purposes of the above cited act. There appears to be no question, 
therefore, as to the authority of the Administrator to authorize training-on-the-job 
in Federal agencies without the payment of salary or wages by the agencies to 
the trainees. (See also section 1500, Public No. 346, 78th Congress.) 

The answer to question (2), i. e., whether there is authority for a veteran to 
receive salary or wages from a Federal agency in which he is in training while at 
the same time receiving a training allowance in the form of increased pension, is 
dependent upon whether such an arrangement would be in contravention of the 
provisions of law prohibiting the payment of two salaries which aggregate in ex- 
cess of $2,000.00 a year. The provisions of law governing in this connection are 
embodied in section 58, Title 5, U. S. Code, which read as follows: 

“Unless otherwise specifically authorized by law, no money appropriated by any 
act shall be available for payment to any person receiving more than one salary 
when the combined amount of said salaries exceeds the sum of $2,000 per annum.” 

The Comptroller General in 2 Comp. Gen. 119, held that the allowances for sup- 
port and maintenance of vocational trainees authorized by the former Vocational 
Rehabilitation Act of July 11, 1919 (41 Stat. 159), as amended by the Act of June 
5, 1920 (41 Stat. 1021), did not constitute salary within the meaning of the above 
quoted provisions of law. 

The allowances to be paid under Public No. 16, 78th Congress, while not termed 
support and maintenance allowances, are for similar purposes, and are to all ma- 
terial intents and purposes similar to the allowances paid to trainees under the 
vocational rehabilitation program administered for the benefit of veterans of 
World War I. 

Held: (1) Services rendered by veterans placed in on-the-job-training in Fed- 
eral agencies without being paid salary or wages do not constitute gratuitous or 
voluntary services within the meaning of those terms as used in section 3679, 
Revised Statutes, and the training of veterans in this manner is authorized. (2) 
The allowances to be paid veterans while in training under Public No. 16, 78th 
Congress, are not salary within the meaning of the provisions of section 58, Title 
5, U. S. Code; consequently, a veteran may receive salary or wages from the 
agency in which he is in training while at the same time receiving the allowances 
in the form of increased pension provided for by Public No. 16, 78th Congress. 
(Opinion of the Solicitor, Veterans Administration, July 13, 1944, approved by the 
Administrator, July 13, 1944.) 

The foregoing decision is hereby promulgated for observance by all officers and 
employees of the Veterans Administration. 


The affirmative answer to question (1) in your above-quoted deci- 
sion is based upon the decision of this office dated May 27, 1944 
(B-41950) 23 Comp. Gen. 900, and the authorities therein cited. That 
decision held, inter alia, that a Federal employee lawfully may agree 
in advance to serve without compensation as a nurse’s aide at a Vet- 
erans’ Facility without contravening the provisions of section 3679, 
Revised Statutes, as amended, prohibiting (with certain exceptions) 
voluntary service for the Government. The rule applies to any Fed- 
eral employment in a position the compensation of which is fixed 
administratively pursuant to law under a lump-sum appropriation, 
as distinguished from a constitutional office the compensation for 
which is fixed by or pursuant to statute the officer, in the latter case, 
occupying such office being entitled to the salary thereof by reason of 
his title to the office. 
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Accordingly, I concur in your answer to question (1), except the 
statement therein that such services do not constitute “gratuitous” 
services. It is believed you may have misunderstood or overlooked 
the distinction drawn in the cited authorities between “gratuitous” 
and “voluntary” service. See, for instance, that part of the decision 
of June 26, 1928, 7 Comp. Gen. 810, 811, quoted in the decision of 
May 27, 1944, and quoted, also, in your decision of August 7, 1944, 
supra. The service of a Federal employee who agrees in advance to 
serve without compensation does constitute “gratuitous” service, but 
is not a “voluntary” [service] such as is prohibited by section 3679, 
Revised Statutes, as amended. 

The act of March 24, 1943 (Public Law 16) 57 Stat. 43, authorizes 
the granting of vocational training to disabled war veterans (who 
are in receipt of a pension or retired pay) at the expense of the Gov- 
ernment, and authorizes an increase in the disabled veteran’s pension 
or retired pay to cover the cost of vocational training. Section 3, 
Part VII, of Veterans Regulation Numbered 1 (a), as amended—for 
consideration here in answering question (2)—provides as follows 
(quoting from the statute) : 

While pursuing training prescribed herein, and for two months after his or her 
employability is determined, each veteran, if entitled to pension in an amount 
less than the amount payable in accordance with the compensation rates for total 
and temporary disability, including additional amounts for wife, husband, child, 
or children and dependent parents, provided by section 202, World War Veterans’ 
Act, 1924, as amended (U.S. C., title 38, sec. 475), shall be paid increased pension 
which when added to the amount of pension to which he is otherwise entitled 
will aggregate an amount equal to such rates: Provided, That when the course of 
vocational rehabilitation furnished to any person as herein provided consists of 
training on the job by an employer, such employer shall be required to submit 
monthly to the Administrator a statement under oath showing any wage, com- 
pensation, or other income paid by him to such person during the month, directly 
or indirectly, and based upon such sworn statements, the Administrator is au- 
thorized to reduce the pension of such person to an amount considered equitable 
and just, but not below the amount of pension or retirement pay to which he 
would be entitled for service-connected disability if not following a course of 
vocational rehabilitation, 

There is for noting the fact that the statute specifically designates 
the allowance for vocational training as an increase in pension or 
retired pay, rather than as an independent allowance for vocational 
training such as was granted by the act of July 11, 1919, 41 Stat. 159, 
considered in the decision of August 15, 1922, 2 Comp. Gen. 119, cited 
in your decision in support of an affirmative answer to question (2). 
Hence, question (2) is for consideration in the light of the now con- 
trolling statute. 

A pension for military service is not “salary” within the meaning 
of 5 U. S. Code 58, the dual compensation statute, quoted in your deci- 
sion, and there is no other prohibition of law to which my attention 
has been directed against the receipt of a pension for military service 
and salary or compensation for active service in a civilian office or 
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position under the Federal Government. While retired pay is re- 
garded as compensation for certain purposes, all retired officers and 
enlisted men of the military and naval services have been excepted 
from the provisions of 5 U. S. Code 58 by the provisions of 5 U. S. 
Code 59. Hence, retired pay is not to be regarded as “salary” within 
the meaning of 5 U. S. Code 58, and upon that basis I concur in your 
answer to question (2) so far as 5 U. S. Code 58 is concerned. 

However, it is deemed advisable to consider the question further 
in the light of other provisions of law. All retired enlisted men, and 
retired officers of the military and naval services retired for disability 
incurred in line of duty—such as are understood to be embraced by the 
provisions of the act of March 24, 19483—expressly have been exempted 
from the provisions of 5 U. S. Code 62, prohibiting the same person 
from holding more than one office with compensation attached at the 
rate of $2,500 or more per annum. But all commissioned officers re- 
tired for disability have not been exempted from the restriction of 
5 U. S. Code 59a, limiting to $3,000 per annum the combined rate of 
retired pay and compensation in a civilian office or position, but only 
those who have been “retired for disability incurred in combat with an 
enemy of the United States or for disabilities resulting from an ex- 
plosion of an instrumentality of war in line of duty during an enlist- 
ment or employment as provided in Veterans Regulation Numbered 1 
(a) part I, paragraph I.” (Quoting from proviso to the statute.) 
Accordingly, in applying the limitations of that statute, the increase 
in retired pay for vocational training authorized by the act of March 
24, 1943, supra, must be included in any case where the officer is not 
retired for disability for one of the reasons stated in the proviso to the 
statute. 

The answer to question (2) appearing in your decision of August 7, 
1944—-with which this office agrees as far as it goes—is not understood 
as concluding that ail disabled veterans, receiving a pension or retired 
pay, are to be allowed an increase in pension or retired pay for cost 
of vocational training, in addition to active service compensation re- 
ceived while undergoing “on-the-job-training” in a Federal position, 
without regard to the terms and conditions of the proviso to section 3, 
part VII, of Veterans Regulation Numbered 1 (a), above quoted from 
the act of March 24, 1943, the terms of which proviso require the 
Federal agency as “an employer” to furnish the Administrator of 
Veterans’ Affairs “a statement under oath showing any wage, compen- 
sation, or other income paid by him to such person during the month, 
directly or indirectly” on the basis of which the statute clearly con- 
templates that the Administrator make a finding whether the increase 
in pension or retired pay allowed for vocational training should be 
reduced “to an amount considered equitable and just.” 

The questions presented are answered accordingly. 
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TRANSPORTATION—HOUSEHOLD EFFECTS—SUBSEQUENT TO EM- 
PLOYEE’S DEATH 


Where a Government bill of lading had been issued to cover the shipment of the 
household effects of a civilian employee (now deceased) to his new official 
station to which he previously had reported under change of station orders 
authorizing transportation of his household effects, but shipment was not 
accomplished until after his death, the right under Executive regulations to 
reimbursement of the cost of shipment did not cease with the employee’s 
death, so that collection from his estate of the cost within allowable limits 
is not required. 


Comptroller General Warren to the Federal Security Administration, October 
23, 1944: 


Reference is made to your letter of July 6, 1944, forwarding “for 
examination and decision” a voucher proposing payment to Beaumont 
Transfer and Storage Company in the amount of $142.74 for the ship- 
ment of the household goods of Mr. Lewis L. Rupert—an employee 
(now deceased) of the Federal Security Agency—whose official station 
was transferred from Beaumont to San Antonio, Texas, under an order 
dated December 4, 1943, which included authority for the payment of 
the cost of transportation of his household goods. 

Your doubt with respect to the matter arises because of the death of 
Mr. Rupert, which occurred on May 19, 1944. He had reported for 
duty at San Antonio in the previous December. On April 25, 1944, 
he had asked for bids for the movement of his goods from Beaumont 
to San Antonio. On May 11 the bid of the Beaumont Transfer and 
Storage Company was accepted and a Government bill of lading issued 
to said company to cover the shipment. The goods were not picked 
up until May 24, five days after the employee’s death, but it is not 
suggested that the transfer company had been notified in that con- 
nection. The goods were delivered in San Antonio on May 25 and 
the certificate of delivery on the bill of lading was signed by Mrs. 
Lewis L. Rupert as the consignee. 

Since the shipment moved on a Government bill of lading issued by 
proper authority and the goods were delivered to the place mentioned 
thereon, the claim of the transfer company is payable without regard 
to the doubt raised with respect to the right of the employee or his 
estate. 22 Comp. Gen. 503, 506. Also, referring to the charge for 
excess weight over the authorized limit of 5,000 pounds, it would not 
appear objectionable to authorize payment to the transfer company 
for the entire weight shipped, with a charge against the estate of the 
employee for the portion of the cost attributable to the excess weight. 
See section 6 of Executive Order No. 8588, as amended. 

With respect to the collection from the estate of the employee, a 
determination is required whether the rights vested in him survived 
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his death, particularly in the circumstance that the employee actually 
had reported to his new station and that the order for the movement 
of his goods had been placed. The purpose of the statutory provision 
for the payment of the costs involved in the shipment of household 
goods upon transfer is to reimburse the extra expenses to which an 
employee is put as an incident or result of the transfer of his head- 
quarters for the Government’s purposes, and the Executive- Order 
above cited conditions the right to the payment only upon the actual 
transfer of the employee and the authorization or approval of the 
proper administrative official. While the need for the goods at San 
Antonio arose as a result of the transfer of the late employee and his 
family to that point, the need obviously continues for the purposes of 
his dependents who were there with him and, accordingly, the right to 
reimbursement of the cost of moving the goods there is not regarded 
as ceasing with his death. Upon that basis, no charge against the 
estate of the employee appears to be required, other than the small 
item for the excess weight referred to above. 


I regret the delay in the reply to your letter, which was caused by 
the inadvertent misfiling of the papers when received. 
The file forwarded with your letter is returned herewith. 


(B-41550) 


SIX MONTHS’ DEATH GRATUITY PAY—RIGHTS OF RELATIVES BY 
AFFINITY UPON TERMINATION OF MARRIAGE BY DEATH OR 
DIVORCE 


The rule applied in insurance cases that a relationship by affinity (such as step- 
parent and stepchild) may be regarded as surviving the termination of the 
marriage from which it arose, where the close family ties of the relationship 
have continued in fact, is for application in the case of six months’ death 
gratuity payments authorized by the act of December 17, 1919, as amended, 
to be made to previously designated dependent relatives, which payments 
partake largely of the character of insurance. 8 Comp. Gen. 573 and 21 id. 
525, distinguished. 

Where the relationship by affinity between an officer or enlisted man and a 
stepchild or other relative by affinity was created by a marriage which has 
termination by death—as distinguished from divorce—subsequent to the offi- 
cer’s or enlisted man’s designation of such a relative as his beneficiary to 
receive the six months’ death gratuity authorized by the act of December 
17, 1919, as amended, the relationship, in the absence of any evidence to the 
contrary, may be considered as continuing, insofar as payment of the 
gratuity is concerned. 

Where the relationship by affinity between an officer or enlisted man and a step- 
child or other relative by affinity was created by a marriage which has been 
terminated by divorce—as distinguished from death—subsequent to the 
officer’s or enlisted man’s designation of such a relative as his beneficiary 
to receive the six months’ death gratuity authorized by the act of Decem- 
ber 17, 1919, as amended, the relationship may be considered as endeil, 
insofar as payment of the gratuity is concerned, unless clear and convincing 
affirmative evidence is furnished to establish the maintenance of close family 
ties and an intention to continue the prior relationship. 
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Assistant Comptroller General Yates to Col. Carl Witcher, U. S. Army, October 
30, 1944: 


By first indorsement of April 20, 1944, of the Fiscal Director, Army 
Service Forces, there was forwarded to this office your letter of March 
15, 1944, requesting decision whether you are authorized to make pay- 
ment on a voucher submitted therewith in favor of Kenneth A. Boy- 
lan, brother and designated beneficiary of Robert P. Boylan, Serial 
No. 35,292,918, deceased, late staff sergeant, Air Corps, U. S. Army, 
for $1,036.80, represented as equal to the pay of the deceased for six 
months, the claim arising under the provisions of the act of December 
17, 1919, as amended, 10 U.S. C. 903, and the act of December 10, 1941, 
55 Stat. 796. 

The act of December 17, 1919, as amended, provides, in pertinent 
part, as follows: 

Hereafter, immediately upon official notification of the death from wounds or 
disease, not the result of his own misconduct, of any officer or enlisted man on 
the active list of the Regular Army or on the retired list when on active duty, 
the Chief of Finance of the Army shall cause to be paid to the widow, and if there 
be no widow to the child or children, and if there be no widow or child to any 
other dependent relative of such officer or enlisted man previously designated by 
him, an amount equal to six months’ pay at the rate received by such officer or 
enlisted man at the date of his death. The Secretary of War shall establish 
regulations requiring each officer and enlisted man having no wife or child to 
designate the proper dependent relative to whom this amount shall be paid in 
case of his death. Said amount shall be paid from funds appropriated for the 
pay of the Army * * * 

The provisions of said act were extended to the other forces of the 
Army by the act of December 10, 1941, retroactive to August 27, 1940. 

The copy of “Report of Death” attached to the voucher shows that 
Sergeant Boylan died October 14, 1943, in the European Area, as a 
result of enemy action; that his death was in line of duty and was not 
the result of his own misconduct; and that he had named—in the order 
next herein set forth—as his beneficiaries under the act of December 
17, 1919, as amended, Comella Boylan, wife; Gary Jones, son; Kenneth 
A. Boylan, brother; and Arthur Boylan, father. 

With your letter there was submitted a “Certificate of Divorce” 
which shows that a divorce was granted by the Common Pleas Court 
of the State of Ohio, Stark County, on June 28, 1943, in the case of 
Estella C. Boylan v. Robert P. Boylan. 

It appears from the evidence submitted that Estella C. Boylan is 
the Comella Boylan named by the soldier as first beneficiary ; that she 
had a son, Gary Jones, by a former husband; that, according to her 
statements, her son was never adopted by the soldier; and that the 
said Gary Jones, although designated by the soldier as his son, was 
in fact the stepson of the soldier. Mrs. Estella C. (Comella) Boylan, 
although designated by the soldier on his beneficiary slip as his wife, 
subsequently obtained a divorce from him and is not entitled to the 
gratuity. 
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The former wife being eliminated as a beneficiary under the act 
of December 17, 1919, as amended, the next designated beneficiary is 
her son, Gary Jones. Only in case he cannot take under the act would. 
payment be authorized on the voucher, submitted with your letter, 
in favor of Kenneth A. Boylan, brother, the next designated bene- 
ficiary. Thus, the question primarily for decision is whether or not 
the said Gary Jones is entitled to payment under the act. 

It was held in decision of April 10, 1913, 19 Comp. Dec. 651, quoting 
the syllabus, as follows: 

The word relative as used in the act of August 22, 1912 (37 Stat., 328), pro- 
viding a six months’ pay gratuity for a “dependent relative” designated to receive 
the same by an officer or enlisted man of the Navy, includes relatives by affinity 


or marriage, and therefore.a dependent stepmother, if designated, may be paid 
said gratuity. 


To like effect is decision of May 29, 1926, 5 Comp. Gen. 948, where it 
was held that the term “relative” as used in the six months’ death 
gratuity act of June 4, 1920, 41 Stat. 824, includes the stepmother of 
a deceased enlisted man of the Navy. Also, it was held in decision of 
December 19, 1933, A-52184, that “Upon the evidence submitted, the 
stepchild is regarded as a ‘dependent relative’ of the deceased officer.” 

Since it thus has been held that a step relative is a relative within the 
meaning of the six months’ death gratuity statutes, it appears that 
the doubt in the present matter—as indicated by the Fiscal Director’s 
reference in his transmittal indorsement to decisions of this office in 
5 Comp. Gen. 948, and 21 id. 525—is occasioned by the determination 
of this office, in 21 Comp. Gen. 525, that the relation of stepparent and 
stepchild does not survive the dissolution of the marriage which cre- 
ated the relationship so as to authorize payment of increased rental 
and subsistence allowances to an officer, or quarters allowance to an 
enlisted man, on account of said child; whereas in the said case, 5 
Comp. Gen. 948, under the six months’ death gratuity statute, payment 
of the gratuity to the stepmother was authorized even though the 
father of the enlisted man was already dead. 

The general rule appears well established that where a marriage is 
dissolved by death or divorce any relationship by affinity which was 
created by the marriage will be regarded as terminated unless there 
is surviving issue of the marriage. 2 C. J. 379, and numerous cases 
cited in Steele v. Suwalski, 75 F. 2d 885, at page 887; and in Brother- 
hood of Locomotive Firemen and Enginemen v. Hogan, 5 F. Supp. 
598, at pages 601 and 602. The general rule has been applied by this 
office in rental, subsistence and quarters allowance cases. See 8 Comp. 
Gen. 573; 21 id. 525. However, in order better to carry out benevolent 
and worthy purposes sought to be accomplished by life insurance, a 
well-defined exception to such rule has been developed in the field of 
insurance law. 
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In the Steele case, supra, the court, in holding that the relationship 
by affinity survived the termination of the marriage which created the 
relationship so as to authorize payments to a sister-in-law under a 
war risk insurance policy, set forth the rule that where the relation- 
ship by affinity is in fact continued beyond the death of one of the 
parties to the marriage which created the relationship, and where the 
parties continued the same family ties and relationships, considering 
themselves morally bound to care for each other, the relationship by 
affinity will not be regarded as having ended at the termination of the 
marriage. See, also, Simcoke v. Grand Lodge, 84 Iowa 383, 15 L. R. A. 
114; McGaughey v. Grand Lodge, 148 Minn. 136, 180 N. W. 1001; 
Hessenmueller v. Sirilo, 23 C. C. N.S. (Ohio) 314. See, also, Renner 
v. Supreme Lodge, 89 Wis. 401, 62 N. W. 80; Jones v. Firemen Relief 
Association, 151 Wis. 215, 188 N. W. 618, Ann. Cas. 1914B, 59; Znsur- 
ance Company v. Richardson, 182 S. W. 2d (Texas) 161. With the 
exception of the Jones and Renner cases, all of those decisions hold 
that the relationship by affinity survives the termination of the mar- 
riage which created the relationship. While such two cases do not 
expressly so hold, such a result is implicit in the facts of each case, 
as is apparently recognized by the Steele case in citing and following 
them, and numerous other cases, not exactly in point but which recog- 
nize the insurance rule, are cited by the court in that case. 

However, there is a minority contrary view. Brotherhood of Loco- 
motive Firemen and Enginemen v. Hogan, supra; Morey v. Monk, 145 
Ala. 301, 40 So. 411; Doster v. United States, 33 F. Supp. 23 (Ala.) ; 
Allen v. Cunningham, 223 S. W. 450, 148 Tenn. 11. See, also, 99 
A. L. R. 593, as to this conflict. But, it will be noted that while some 
family ties were maintained in the Morey case, in only one of the 
minority cases (the Allen case) were close family ties shown to exist 
after the termination of the marriage, and in both of those cases the 
court found another way to give the step relative the benefit of the 
policy. Also, it is to be noted that in the Hogan case the marriage 
which brought about the relationship of stepfather and stepchildren 
was terminated by divorce, and that the former wife—the mother of 
the children—had remarried. Moreover, a careful perusal of the 
Hogan case leaves the impression that the result might have been 
affected if it had been shown that close family ties had existed and 
the court definitely suggested that a different rule might be applicable 
where the marriage is terminated by death than where it is dissolved 
by divorce. At least, as the court pointed out, it is much more likely 
that the close family ties will continue after a death than after a 
divorce. The sorrow which attends a death in the family would tend 
to draw the survivors together; while the strain, wounded feelings 
and separations engendered by divorce would work to destroy any 
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close family ties which might have existed by reason of the affinity 
relationship. 

As six months’ death gratuity payments authorized by the statute 
to be made to widows, children or previously designated dependent 
relatives partake largely of the character of insurance payments (see 
22 Comp. Gen. 85; 23 id. 216, 225), there appears properly for appli- 
cation to such payments the said majority rule applied in insurance 
cases, to wit, that the relationship by affinity may be regarded as surviv- 
ing the ending of the marriage from which it arose where the close 
family ties of such relationship have continued in fact, especially 
where the application of such rule would appear to give due effect 
to the wishes of the soldier in his designation of a relative by affinity 
as his beneficiary. 

While the continuation of the relationship by affinity after the 
termination of the marriage is a question of fact, it must be recognized 
that where a person is in the armed forces evidence of continuance of 
the close family ties and associations would not be available as in 
other cases, particularly in time of war, and the continuation of the 
relationship must in large part depend upon intent. Hence, the 
deliberate designation by an officer or an enlisted man after entering 
the service of a stepchild or other relative by affinity as his bene- 
ficiary to receive the six months’ gratuity in the event of his death 
is to be given great weight and in cases where the marriage creating 
the relationship by affinity has terminated by death subsequent to such 
designation it may be assumed, in the absence of any evidence to the 
contrary, that the relationship with the designated stepchild or other 
previously designated relative by affinity was not affected thereby, 
insofar as payment of the six months’ death gratuity is concerned. 
However, there would be no basis for any such assumption where the 
marriage creating the relationship by affinity has been broken by 
divorce subsequent to the designation of a stepchild or of any other 
relative of the former wife. On the contrary, the presumption would 
be that the divorce brought to an end or at least greatly weakened 
any close family ties with the divorced wife’s relatives (Brotherhood 
v. Hogan, supra), and it would take clear and convincing affirmative 
evidence to overcome that presumption and to establish that the 
officer or enlisted man in the service maintained such close family 
ties and intended to continue the prior relationship in such cases. 

In the present case, it appears that the enlisted man had been in 
the service more than a year when his wife divorced him and that 
he died in the service shortly thereafter as a result of enemy action. 
He had previously designated her and then her son by a former 
marriage to receive the six months’ death gratuity in the event of 
his death. Such designations usually are made at or about the time 
of enlistment; and as he designated her as his “wife” it is apparent 
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that the designation was made prior to the divorce. Following his 
death she was advised by the Finance Office, Army Service Forces, 
that having been granted a divorce, she was not his legal widow at 
the date of his death and, therefore, was not entitled to the six months’ 
gratuity. At the same time, she was interrogated as to whether the 
decedent had ever legally adopted her son and she replied that “No, 
Sergeant Boylan never adopted my son Gary Jones.” There is no 
evidence in the record or even any suggestion that the enlisted man 
had maintained any close family ties or had continued to treat and 
regard her son as his son after she divorced him and, consequently, 
there appears no basis for a conclusion that after the divorce her said 
son by a previous marriage continued to be his “relative” within the 
contemplation of the six months’ death gratuity statute. It follows 
that payment of the gratuity to the said Gary Jones is not authorized 
and, in view of the facts and circumstances in this case, payment may 
be made on the voucher submitted, if otherwise correct, to the next 
designated beneficiary, to wit, the decedent’s brother. 
The voucher and supporting papers are returned herewith. 


(B-42518, B-42519) 
CHECKS—FORGERIES—FICTITIOUS-PAYEE CHECKS 


Where an unmarried enlisted man, in applying for an allowance under the 
Servicemen’s Dependents Allowance Act of 1942 for a wife, specified a name 
purporting to be that of his alleged wife when, in fact, there existed no 
such person bearing that name, it must be regarded that a check in pay- 
ment of the fraudulently claimed allowance issued to the order of the 
payee so specified was payable to a fictitious or nonexistent person, was not 
susceptible of genuine indorsement, and that the indorsement thereof in the 
name of the fictitious wife by the enlisted man’s accomplice who received 
it was a forgery, so that the cashing bank—which guaranteed forged indorse- 
ments—must be held liable. 


Comptroller General Warren to the Secretary of the Treasury, October 30, 1944: 
There has been considered your letter of September 28, 1944, as 
follows: 


Reference is made to your letters of September 9, 1944, to the Treasurer of 
the United States with which were forwarded reclamation cases of Mrs. 
Margaret Grylls and Mrs. Vivian Hart. 

In the case of Mrs. Margaret Grylls you requested that the amount of the 
4 checks described below be recovered from the endorsers: 


Check No. | Date Amount Drawer 


569, 616 | 12/2/42 | $50.00 | W. L. Johnson 
1, 560,470 | 1/5/43 | 50.00 | W. L. Johnson 
2, 759, 207 2/1/43 | 50.00 . L. Johnson 
5, 547,834 | 3/1/43 | 50.00 | W. L. Johnson 

| 
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As to the case of Mrs. Vivian Hart you requested that the amount of the fol- 
lowing 5 checks be recovered from the endorsers: 





639, 063 | 11/2/42 | $50.00 | T. G. McCulloch- - -_- se 210, 219 
585, 257 | 12/1/42 50. 00 | W. L. Johnson- - - - : ...| 211, 240 
1, 575, 988 1/4/43 50.00 | W. L. Johnson- - - - .| 211, 240 
2,774,394 | 2/1/43 50.00!) W. L. Johnson- -- .| 211, 240 


5, 562, 627 | 3/1/43 | 50. 00 | W. L. Johnson- - - - : ...-| 211, 240 


Your decision in the case of Mrs. Margaret Grylls stated in part: 

“In the present situation, however, no change has been made in the instru- 
ment and it was the duty of the bank which cashed these checks, to determine 
the genuineness of the indorsement of the person who presented the checks to 
it. Washington Loan and Trust Company v. United States, supra. The drawer, 
whether it be the United States or another, is not chargeable with the knowledge 
of the signature of the payee, Clearfield Trust Company v. United States, supra 
[818 U. S. 363]; United States v. National Exchange Bank of Providence, 214 
U. S. 302.” 

The following is quoted from the case of Mrs. Vivian Hart: 

“Any indorsement of these checks by one holding herself out to be the payee 
thereof would be a forgery. Washington Loan and Trust Co. v. United States, 
134 F. 2d 59.” 

These checks are based on applications fraudulently made by the allotters 
under the Servicemen’s Dependents Allowance Act [56 Stat. 381]. In this con- 
nection your attention is invited to the case of United States v. Liberty Insur- 
ance Bank (W. D. Ky. 1928), 26 F. (2d) 493, in which the facts were substantially 
identical to those in the two cases which are the subject of this communication. 
In this case the court stated: 

“It will be observed from the allegations quoted that the plaintiff does not 
question that the person going under the name of Hattie Price Dunn was in 
fact the person the soldier intended to designate as his dependent. On the con- 
trary, it is quite clear that the plaintiff intends by its pleading to admit that the 
person going under that name is the person designated by the soldier to receive 
the benefits of allotment and allowance, and I think it quite clear that it was 
the purpose of the Government to issue the checks to the person so designated by 
the soldier. Therefore, there is properly in this case no question of identity of 
the payee in the checks. The Government made no mistake as to identity of the 
person in issuing the checks to Hattie Price Dunn. The mistake of fact was as 
to the legal status of such person. The checks were issued to the person the 
soldier and the Government intended to have them issued to, viz, a woman going 
under the name of Hattie Price Dunn. It is true the Government would not 
have issued these checks to her had it been known that she was not the wife of 
the soldier, but this mistake as to legal status is quite a different thing from mis- 
take as to identity of person. Therefore, when these checks were presented to 
the defendant bank, they were endorsed with the name of the person intended 
to be named and actually named in the checks as the payee thereof, and when 
the Liberty Insurance Bank endorsed the check guaranteeing all prior endorse- 
ments, it simply guaranteed that the endorsement of the name ‘Hattie Price 
Dunn’ on the back of the check was the endorsement of the person named in the 
face of the check. It was in no sense any guarantee as to her legal status. The 
petition does not question, and it therefore must be treated on this demurrer as 
admitted, that the person named as payee in the check, and going under the 
name of ‘Hattie Price Dunn,’ was the person who endorsed the name ‘Hattie 
Price Dunn’ on the back thereof. Therefore, the endorsement of the name ‘Hattie 
Price Dunn’ on the back of the check was not a forgery. 

“There is no claim that the bank knew that she was not the wife of the soldier, 
Frank Dunn. It is not claimed that the defendant bank knew that the assumed 
name under which she was transacting her business with it was not her real 
name or was adopted for the purpose of committing any fraud upon the Govern- 
ment. If the collection of the allowance money in this case resulted from the 
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negligence of any one, it was the negligence of the Government authorities in 
issuing the checks, rather than the negligence of the bank in cashing them. 

“I can discover no legal reason, under the facts disclosed by the petition, for 
holding the bank liable for these erroneous payments by the Government. To 
so hold would not only be a perversion of the law relative to the liability of 
endorsers of checks, but in this case such a holding would work a glaring 
injustice. 

“The demurrer to the petition will therefore be sustained, and as I understand 
the Government does not care to plead further, judgment may be entered dis- 
missing the petition.” 

Your attention is also invited to Comptroller General Discisions Nos. A—23534, 
dated July 12, 1928, and A-13805, dated October 23, 1929, in which the decision 
of the court in United States v. Liberty Insurance Bank, supra, was followed. 
Briefly this case held that the Government could not recover for the reason 
that the checks had been endorsed by the payee intended and the question 
involved was the legal status of the payee of the checks, and under the Law, 
endorsers are not required to determine such status. In this connection see 
the decision in the case of United States v. Peoples-Pittsburgh Trust Co. (W. D. 
Penn. 1940), 34 F. Supp. 230, the unpublished decision of the United States 
District Court for the Eastern District of Tennessee in the case of United States 
v. Hamilton National Bank, a photostatie copy of which is enclosed herewith, 
and the Charge to the Jury in the case of United States v. Norfolk National 
Bank of Commerce and Trust in the United States District Court for the Eastern 
District of Virginia, a photostatic copy of which is also enclosed for your con- 
venient reference. 

On the basis of the holding in United States v. Liberty Insurance Bank, supra, 
it would seem that the case of Washington Loan and Trust Co. v. United States 
(U. S. C. A. D. C. 1948), 184 F. (2d) 59, is not applicable to the cases of Mrs. 
Margaret Grylls and Mrs. Vivian Hart, since the checks in these cases were 
endorsed by the payees intended and therefore did not involve forgeries. 

The matter is referred to you for further consideration in view of the fact 
that many cases have arisen during the present war and the Treasurer's right 
to recover from the endorsers under existing decisions of the courts is doubtful. 


While it is true that the facts in the case of United States v. Liberty 
Insurance Bank (W. D. Ky. 1928), 26 F. 2d 493, cited in your letter, 
do not differ in any material respects from those in the cases here 
involved, yet, having regard for the court's failure to consider the 
principles of law relative to checks drawn to the order of fictitious 
or nonexisting payees, and since it is believed that the conclusion 
reached by the court was predicated upon an erroneous premise, I 
am constrained to the view that said decision may not be regarded 
as a controlling precedent. 

As pointed out in your letter, the court held that recovery by the 
Government was precluded upon the ground that (1) the checks had 
been indorsed by the payee intended by the Government, and that 
(2) indorsers are not required to determine the legal status of the 
payee of such checks. 

In the case of Mrs. Margaret Grylls, for example, as a result of 
the deception practiced by the soldier the checks involved were drawn 
to the order of “Margaret Grylls” but not to Margaret Rouse, the 
party who indorsed them. There was no course of dealing between 
the Government and Margaret Rouse with reference to the checks 
as a result of which Margaret Rouse was accepted by authorized 
officers of the Government as the physical person entitled to the 
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checks. The checks were not issued or drawn with the intention that 
she should receive the proceeds thereof but, on the contrary, the 
Government intended only that the checks should be payable to the 
person named therein as payee, to wit, Margaret Grylls. Actually, 
there was no person bearing that name. Under these circumstances, 
there is substantial ground for the view that the checks were made 
payable to a fictitious person, that they were not susceptible of genu- 
ine indorsement, and that the indorsement thereof by Margaret Rouse 
was a forgery. Moreover, there has not come to attention any princi- 
ple of law or judicial precedent which would support the view that 
the Government’s action in mailing the checks to an address where 
they would come into the possession of Margaret Rouse spells out 
an intention that she should receive the proceeds thereof. 

It is a well established principle of law that when a check is payable 
to the order of a fictitious or nonexistent person, and the person mak- 
ing it so payable has been induced to believe that he is describing an 
existing payee, no other person can acquire any right or title to the 
check. Uriless the drawer makes a representation to the cashing 
volunteer as to the genuineness of the payee’s indorsement, title to 
the check does not pass and the unauthorized indorsement gives no 
right to the cashing volunteer to enforce payment. The risk of pur- 
chasing or paying upon a genuine indorsement is upon the volunteer 
to whom the drawer’s only duty is to refrain from an affirmative rep- 
resentation concerning ownership of the check. United Cigar Stores 
Co. v. American Raw Silk Co., 184 App. Div. 217, 171 N. Y. S. 480, 
affirmed 229 N. Y. 532, 129 N. E. 904; Shipman v. Bank of State of 
New York, 126 N. Y. 318, 27 N. E. 371; Jordan Marsh Co. v. National 
Shawmut Bank, 201 Mass. 397, 87 N. E. 740; Com. v. Globe Indemnity 
Vo., 323 Pa. 261, 185 Atl. 796; Farmers’ State Bank v. United States, 
62 F. 2d 178; Continental Nat. Bank & Trust Co. v. Olney Nat. Bank, 
33 F. 2d 347. 

Thus, in Brannan’s Negotiable Instruments Law, 6th Ed., page 223, 
it is said: 

But when a maker believes that the payee is a real person, even if his signing 
and putting into circulation the instrument payable to a fictitious or nonexisting 
payee is held to be an admission that the payee is a real person, this does not 
show that the maker expects and intends the instrument to pass as if made to 
bearer. Quite the contrary, he intends it to pass only by indorsement, and if 
there is no such person as the payee, it simply can not pass at all. Any other 
rule is illogical and unjust, for the person taking an instrument purporting to 
be payable to a person without indorsement, is not entitled to consideration, 
and if it is indorsed by someone in the name of the fictitious or nonexisting 
‘person the loss to the buyer of such an instrument is not due to the fact that the 
payee is fictitious or nonexisting, but to the fact that the instrument is indorsed 
by someone who is not authorized to indorse it, either by the maker or by the 


terms of the instrument, and the indorsee is in such a case no worse off than 
in the case of the forgery of the indorsement of the name of a real person. 





DECISIONS OF THE COMPTROLLER GENERAL 329 


In the case of Jordan Marsh Co. v. National Shawmut Bank, supra, 
the court stated: 

* * * If one is fraudulently induced to deliver to a person who is not 
entitled to it a check made payable to another person who is not entitled to 
payment of it, can his negligence in suffering the fraud to be practiced upon 
him be found to be a direct and proximate cause of a payment made by the 
banker upon whom the check is drawn, upon a forged indorsement of the name 
of the payee, without any investigation by the banker as to the genuineness 
of the indorsement? We think not. The check is like any other check payable 
to a real person which happens to be in the possession of another person. It 
is possible to forge an indorsement upon it, as it is to forge an indorsement 
upon any other check. Perhaps the circumstances make a speedy detection of 
such a forgery less probable than in ordinary cases. But the whole duty of 
seeing whether there is a forgery of such an indorsement upon any check rests 
primarily upon the banker. The drawer of the check has nothing to do with 
that. Ordinarily he makes no representation that has any relation to it. In 
the case just supposed he made no representation in regard to it. The checks 
payable to the order of A. L. Sefton, which she did not indorse, were wrongly 
paid, and the defendant’s liability for payment is like that for the payment of any 
other check bearing such a forged indorsement. The plaintiff had nothing to do 
with the payment, or with the defendant’s performance or nonperformance of 
its duty to see that payment was made to the right person. o 


* * * * * * « 


The question arises whether the making of a check payable to a fictitious or 
nonexisting person, through negligent failure to discover the fraud by which 
the check is obtained, stands differently from making a check to an actual 
person, in reference to its effect upon payment by the defendant. We are of 
the opinion that there is no difference in law. In either case it is the duty of 
the bank to see that there is a genuine indorsement. * * * 


The foregoing principles would seem to apply with greater force 
in a case where, as here, a check is cashed by a volunteer—a stranger 
to the drawer—than where the check is paid by the depositary on 
which it is drawn, although under the authorities the principles are 
applicable to both cases. A depositary on which a check is drawn 
owes the drawer a duty to honor his checks under certain circum- 
stances; and’ the drawer, as an incident of the depositor-depositary 
relationship, owes his bank the duty of examining returned vouchers 
and reporting inaccuracies promptly. But these duties do not exist 
where there is no relationship, contractual or otherwise, between the 
drawer and the person cashing a check. The latter is under no obliga- 
tion or compulsion to cash the check and, in the absence of a representa- 
tion by the drawer as to the ownership of the negotiator, the pur- 
chaser should and does assume the risk that the negotiator has a title 
to convey. The manner in which the check comes into existence is 
immaterial, so long as, after the check is in circulation, the drawer 
makes no representation as to the title of the purported owner. 

Applying the above principles to the instant cases, it would seem 
clear that whether or not there was negligence in the issuance of the 
checks is immaterial. Neither the banks nor its indorsers were the 
depositaries on which the checks were drawn. They were under no 
compulsion or duty to the Government to cash the checks. The Gov- 
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ernment at no time made any representation to the banks or the 
indorsers as to the ownership of the checks and, therefore, they assumed 
the risk of their negotiator’s title. Moreover, the Government must 
be permitted to rely upon the vigilance of banks in detecting forged 
indorsements, notwithstanding the possibility of error or omission in 
the events leading to the issuance of the checks. No officer or agent 
of the Government had the authority to identify, on behalf of the 
Government, the payees of the checks, and, so far as appears, no one 
purported to make any such representation. 

It appears from page 494 of the reported opinion in the Liberty 
Insurance Bank case, supra, that the Government’s claim was based 
principally upon the ground that “the indorsement of these checks by 
the Liberty Insurance Bank had the effect of guaranteeing that Hattie 
Price Dunn was in fact the wife of the soldier, Frank Dunn, and en- 
titled to the proceeds of the checks.” The court held that the bank’s 
indorsement of the check was in no sense a guarantee of the payee’s 
legal status. This holding would appear to be consistent with the 
decisions cited in your letter relating to checks made payable to 
unremarried widows of soldiers. But, it would seem unnecessary that 
the cases here involved should turn on that question. Again referring 
to the Grylls case, when the Government issued the checks payable to 
Margaret Grylls it could not reasonably impose upon one who cashed 
the checks the duty of investigating and determining that the indorser 
is in fact a lawful wife of a soldier; but it is obvious that the Govern- 
ment would have the right to require that the checks be negotiated 
only upon the indorsement of the payee intended by it and named 
therein—Margaret Grylls—and, since the bank guaranteed indorse- 
ments which were forged, it should be held liable therefor. 

Inasmuch as the facts of the two cases are substantially identical, 
what has been stated herein with regard to the case of Mrs. Margaret 
Grylls equally is applicable to the case of Mrs. Vivian Hart. 

The fact, pointed out in your letter, that many cases similar to those 
here involved have arisen during the present war, would seem to 
emphasize the necessity for insisting upon reclamation in the present 
matter. Therefore, in the absence of an authoritative judicial de- 
cision to the contrary wherein it is shown that the foregoing prin- 
ciples have been considered and passed upon, I am constrained to the 
view that there is a proper basis for reclamation and, if necessary, the 
institution of judicial proceedings for recovery upon the checks 
involved. 

The reclamation files are returned herewith. 
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(B-44955) 


SUBSISTENCE—PER DIEMS—FRACTIONAL DAYS—PERSONS SERVING 
IN ADVISORY CAPACITY WITHOUT COMPENSATION 


Under the provisions of the Department of State Appropriation Act, 1945, 
authorizing “transportation and other necessary expenses in accordance with 
the Standardized Government Travel Regulations, and not to exceed $25 
per diem in lieu of subsistence,” of uncompensated persons serving in an 
advisory capacity, only the transportation and other necessary expenses are 
subject to the travel regulations, and, therefore, the per diem is payable in 
accordance with the agreement of employment or travel order, so that a 
person serving in an advisory capacity who travels under an order authoriz- 
ing per diem for each day or fraction of a day is entitled to a full day’s per 
diem for fractional days of travel. 


Comptroller General Warren to M. L. Kenestrick, Department of State, October 
1944: 


There has been considered your letter of October 2, 1944, ref. BF, 
as follows: 


In accordance with the authority contained in Public Law 389, 77th Congress, 
First Session, approved December 29, 1941, entitled “An Act to fix the responsibili- 
ties of disbursing and certifying officers, and for other purposes” I am enclosing 
a travel voucher presentéd for payment by Professor Erwin H. Schell for your 
consideration and determination of the amounts of per diem payable. I am with- 
holding certification of this voucher for payment pending this determination. 

Mr. Schell was appointed by the Department of State as Consultant without 
compensation. He was given a travel order (copy enclosed) authorizing trans- 
portation and other necessary expenses in accordance with the Standardized 
Government Travel Regulations and a per diem in lieu of subsistence of $15 
for each day or fraction thereof while traveling or performing service under 
this appointment. 

The per diem in question Was authorized under the authority contained in the 
appropriation “Contingent Expenses, Department of State’ included in the De- 
partment of State Appropriation Act 1945, Public Law 365, 78th Congress, ap- 
proved June 28, 1944, which provides in part for “. . . transportation and other 
necessary expenses in accordance with the Standardized Government Travel 
Regulations, and not to exceed $25 per diem in lieu of subsistence, of persons 
serving while away from their homes in an advisory capacity without other 
compensation from the United States. . . .” It will be noted that the authority 
for the payment of per diem at the rate of not to exceed $25 per day was inserted 
in the Act after the authority to pay transportation and other necessary expenses 
was provided for in accordance with the provisions of the Standardized Govern- 
ment Travel Regulations, as amended. 

I have been unable to find existing rules or regulations governing the authori- 
zation, computation, and payment of per diem in lieu of subsistence other than 
that provided for under the Standardized Government Travel Regulations, as 
amended. Therefore, I respectfully request your opinion as to whether the 
voucher submitted herewith may properly be certified by me for payment in the 
manner submitted which provides for the payment of the full rate of per diem 
for each day or fraction thereof. 

In the event there is objection to payment of the amount of per diem claimed, 
please inform me what rules should be followed when authorizing and computing 
such per diem. Also how much per diem may be paid for trips made between 
Baltimore, Maryland, and Washington, D. C. between the hours of 8 a. m. and 
6 p. m. on the same day, payment for which would not be permissible under para- 
graph 51 of the Standardized Government Travel Regulations, and how much per 
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diem is payable for trips completed in less than eighteen hours on the same day 
but not solely between the hours of 8 a. m. and 6 p. m. 

Since the issuance of several similar travel orders is being held up and several 
other vouchers for similar travel are awaiting certification and payment pending 
a decision on the questions contained herein an early reply will be appreciated. 

The voucher in favor of Professor Schell, who apparently resides 
at Cambridge, Massachusetts, covers travel expenses and per diem 
incident to several trips made by him during the month of August 
1944 from his home to Washington, D. C., a full day’s per diem being 
claimed for each day he was in a travel status including the days he 
was in such status for only fractional parts of the day. You question 
the propriety of making payment of a full day’s per diem where only 
a fraction of a day is involved in travel. 

The trip to Washington August 1 to 5, 1944, is typical. The voucher 
shows departure from Boston.at 11:00 p. m. August 1 and arrival at 
Washington, D. C., at 8:15 a. m. August 2. Departure from Wash- 
ington was at 11:00 p. m. August 4 and arrival at Boston at 8:10 a. m. 
August 5. Per diem for this period is claimed for five full days at 
$15 per day or $75, in addition to the cost of transportation including 
Pullman and taxi fares or a total of $124.04 for this trip. The per 
diem payable to a Government employee traveling under the Stand- 
ardized Government Travel Regulations for such a trip would be 
limited to one-fourth day for August 1, three full days, August 2, 3, 
and 4, and one-half day for August 5, or a total of 334 days. 

As stated in your letter, the employment of Professor Schell as 
consultant without compensation but with the allowance of a fixed per 
diem and transportation and other expenses was authorized by Public 
Law No. 365, approved June 28, 1944, 58 Stat. 395, 396, the pertinent 
portion of which is as follows: 

* * * transportation and the other necessary expenses in accordance with 
the Standardized Government Travel Regulations, and not to exceed $25 per diem 
in lieu of subsistence, of persons serving while away from their homes in an 


advisory capacity without other compensation from the United States, or at $1 
perannum * * *, 


The phraseology of this portion of the appropriation act is analogous 
to the provisions of other acts which authorize similar services except 
that in this statute there has been inserted after the allowances for 
“transportation and other necessary expenses,” the restrictive words 
“in accordance with the Standardized Government Travel Regula- 


tions.” The provision for “not to exceed $25 per diem in lieu of sub- 


sistence” is not so limited. 
The agreement, if there be one, covering the employment of Profes- 
sor Schell as consultant was not submitted but it is assumed that its 





DECISIONS OF THE COMPTROLLER GENERAL 333 


terms are incorporated in travel order No. 5 0811 dated August 1, 1944, 
a portion of which is as follows: 


* * * In connection with your duties as Consultant the following expenses 
are authorized * * * 


Transportation and other necessary expenses, in accordance with the Standard- 
ized Government Travel Regulations, from your home to Washington, D. C., 
and return for each trip made. 

A per diem in lieu of subsistence expenses at the rate of $15 for each day or 
fraction of a day while traveling and serving as a Consultant under this order. 

It has been held that the term “consultant” appearing in statutes 
such as that here under consideration denotes one who serves in an 
advisory capacity to an administrative officer of the Government, as 
distinguished from one who serves as an administrative officer or em- 
ployee in the performance of the duties and responsibilities imposed 
by law upon the agency in which employed. The question whether a 
person working for the Government is a “consultant” generally is one 
of fact rather than one of the law and, as such, is for determination 
primarily by the administrative authority on the basis of the functions 
assigned and of the duties performed. Hence, in the absence of definite 
and conclusive evidence of record to the contrary this office, in the 
audit of traveling expense vouchers, is not disposed to question an 
administrative certification by competent authority that a person is a 
“consultant” within the meaning of that word as set forth above. 
23 Comp. Gen. 497. 

In 21 Comp. Gen. 409, it was held, quoting from the syllabus: 

The transportation and traveling expenses of a private party, not in the Federal 
service, serving without compensation in an advisory capacity * * * are 
governed by the terms of the agreement under which the travel was performed 
and are not subject to the Standardized Government Travel Regulations in the 
absence of a contrary indication in his travel order or otherwise. 

As previously stated, under the terms of the statute here involved 
“transportation and other necessary expenses” are required to be in 
accordance with the Standardized Government Travel Regulations but 
the “per diem in lieu of subsistence” is not so limited, the only limita- 
tion being on the rate per day, “not to exceed $25,” the amount to be 
paid being governed by the agreement of employment and/or travel 
order. In this case, “$15 for each day or fraction of a day” [italics 
supplied] is authorized by the travel order and with the understanding 
that Professor Schell was a “consultant” within the true sense, as 
defined above, as distinguished from an administrative officer or em- 
ployee, he is entitled to $15 for each day or fraction thereof he was in 
a travel status. 

Accordingly, with the understanding above indicated the voucher, 
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which is returned herewith, may be certified for payment in the amount 
claimed, if otherwise correct. 

The answer to your first question makes it unnecessary to consider the 
questions presented in the penultimate paragraph of your letter. 


(B-44619) 


SET-OFF—COMPENSATION—INCOME TAX WITHHOLDINGS; BOND 
DEDUCTIONS 


An employee’s tax obligation in the amount of the tax required by the Current 
Tax Payment Act of 1943 to be withheld from compensation has priority 
over other classes of indebtedness or obligation of the employee to the United 
States and the amount of tax withheld may not be applied for any purpose 
other than for payment of the tax, so that an employee's final salary payment 
may not be set off against his indebtedness to the United States without first 
deducting the applicable tax ; however, where the indebtedness results from 
overdrawn leave or other overpayment of compensation, an accounting 
adjustment is required to credit the salary appropriation and charge Inter- 
nal Revenue collections. 

The amount temporarily withheld from the salary of an employee as voluntary 
deductions for the purchase of War Savings Bonds does not lose its identity 
as current salary if currently withheld, or as final salary if withheld from 
the final salary payment, and the question whether such deductions are 
available for set off against the employee's indebtedness to the United States 
is governed by the general rules respecting set off of compensation; that is, 
current salary payments are not, without consent, available for set off, while 
the amount otherwise due an employee upon separation from service is 
available. 

Where an employee’s net current salary (that remaining after deductions have 
been made for the purchase of War Savings Bonds) has been paid to him, the 
bond purchase deductions may not, without consent, be set off against his 
indebtedness to the United States, regardless of whether he has been sep- 
arated from the service; however, the entire amount of final salary pay- 
ment, including the amount thereof that otherwise would have been applied 
toward the purchase of a bond, may be set off with or without consent. 

An undelivered War Savings Bond purchased with deductions made from other 
than the final salary payment of an employee who has been separated from 
the service may not, without consent, be cancelled and applied toward liquida- 
tion of his indebtedness to the United States, but should be delivered to him. 

Deductions for the purchase of War Savings Bonds made from the final salary 
payment of an employee who is indebted to the United States should not 
be used for the purchase of a bond but should be applied toward liquidation 
of his indebtedness; however, if through inadvertence or otherwise a bond 
is purchased, the bond may be returned to the Treasury Department for 
cancellation—the amount thereof representing deductions from final salary 
payment to be applied towards the indebtedness and any amount representing 
deductions from earlier current salary payments to be returned to the em- 
ployee in the absence of his consent to set-off. 

Under the provisions of the Civil Service Retirement Act, as amended, it is 
mandatory to deduct and deposit into the retirement fund 5 percent of a 
separated employee’s final basic salary payment, without regard to his 
indebtedness or tax obligation to the Government. 

An employee's final salary payment upon separation from the service should 
be applied in the following order: (1) retirement deductions from basic 
compensation; (2) withholding tax; (3) other indebtedness to the United 
States; and (4) authorized deductions for the purchase of War Savings 
Bonds, in the absence of a cancellation of the allotment. 
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Comptroller General Warren to the Secretary of Agriculture, October 31, 1944: 


There has been considered your letter of September 19, 1944, as 
follows: 


The Department has received a number of questions regarding pay roll ad- 
justments for overpayment of salary involving overdrawn leave and the deduc- 
tions applicable to such overpayments, and regarding the set-off of final salary 
payments against an employee’s indebtedness due to overdrawn leave, loss of 
Government property administratively charged to employee, General Accounting 
Office disallowances, irregular travel claims previously paid, etc. The questions 
involved are as follows: 


1. Set-off of Final Salary Payments Against an Employee’s Indebtedness Without 
Deduction Therefrom of Any Amount for Withholding Taw 


The applicable provision of the Current Tax Payment Act of 1943 (Public Law 
68, 78th Congress) requires every employer making payment of wages, or, in the 
case of the Government, any officer or employee appropriately designated for 
that purpose, to deduct and withhold upon such wages a tax. On December 8, 
1943, in decision A-97205, relating to Federal withholding tax, it was suggested 
that the following procedures be adopted (item 1 (b)): 

“There shall be deducted and withheld from the gross salary, pay or com- 
pensation (for the period for which payment is to be made) of each former em- 
ployee to whom the Federal income tax laws applied the withholding tax specified 
by the statutes and shown in the salary tables prescribed by the Comptroller 
General of the United States.” 

In 22 Comp. Gen. 1046, it was stated (quoting from the syllabus) : 

“The amount of the indebtedness of a former employee for overdrawn leave 
upon separation from service may be recredited to the applicable salary appro- 
priation by set-off against his retirement fund credit—otherwise available for 
set-off—only to the extent of the net amount of his salary (including 5 per cent 
credit for retirement) after deduction of the amount withheld for Victory Tax, 
during the period of the overdrawn leave; but in order that the amount paid 
from the salary appropriation for the overdrawn leave may be fully restored 
by recrediting, also, the amount witheld for Victory Tax, the matter should be 
referred to the Claims Division of this office for appropriate action.” 

Subsequently in decision B-34335, dated July 10, 1943, approval was given to 
this procedure with regard to adjustments for deductions to cover the With- 
holding Tax on and after July 1, 1943. 

In one case before the Department, the employee is indebted to the United 
States for the full amount of the gross salary, less retirement. By withholding 
the applicable tax, the employee’s indebtedness to the United States will not be 
liquidated in the full amount. It does not appear reasonable for an agency to 
make a deduction for the tax which may later be for refund to the employee, 
thereby continuing an indebtedness to the United States in order to guarantee 
collection by the Bureau of Internal Revenue of taxes for which the individual 
is primarily liable. In view of the employee’s liability for taxes, the effect of 
requiring the paying office to make a deduction is to give to the employee an 
advantage with a corresponding disadvantage to the United States. 

Your decision is, therefore, respectfully requested as to whether set-off cover- 
ing final salary due can be effected without prior deduction therefrom of any 
amount for withholding tax. 


2. Adjustment in a Subsequent Calendar Year of an Overpayment of Federal Taz 
Withheld from a Continuing Employee 


General Regulations No. 96, dated December 15, 1942, in item 9 (b) states 
the procedure to be followed in adjusting the current pay roll for overpayments 
to the Victory Tax Special Deposit Account, the Savings Bond Special Deposit 
Account, and the Retirement Fund, occasioned by the cancellation of transac- 
tions pertaining to pay rolls. General Regulations No. 96, Supplement No. 2, in 
item 4 applies the above procedures to the Federal withholding tax prescribed 
under the Current Tax Payment Act of 1943 (Public Law 68, 78th Congress). 
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Your decision is requested as to whether this procedure can be applied in 
those cases where the overpayment of salary due to overdrawn leave occurs 
late in the calendar year and adjustment thereof including the withholding tax 
overpayment cannot be effected until the subsequent calendar year but previous 
to the issuance of Form W-2 to the employee; provided complete explanation 
of such adjustment is made on the final Form W-1 submitted to the Treasury 
Department. If the above question is answered in the affirmative, your decision 
is also requested as to whether the same procedure can be applied in those cases 
where such adjustment of the withholding tax overpayment is unavoidably de- 
layed until after final income tax returns have been submitted; provided com- 
plete explanation of the adjustment is made on a subsequent Form W-1 sub- 
mitted to the Treasury Department. 

A procedure for making adjustments of errors in the withholding tax ac- 
count regardless of calendar year involved would be of material assistance to 
the Department in the proper accounting for its appropriations. 


3. Adjustment of Bond Account 


The questions involved are whether, with or without consent of the employee, 
(1) an indebtedness due by an employee to the Government for overdrawn 
leave, loss of Government property administratively charged to employee, Gen- 
eral Accounting Office disallowances, irregular travel claims previously paid, 
etc., may be adjusted by set-off against the employee’s accumulated bond ac- 
count to the extent of funds in such bond account, and (2) in connection there- 
with, it is permissible to cancel a bond issued but undelivered. 

In view of the above questions, your decision is further requested as to the 
order in which the final salary due an employee should be applied: 

(a) Indebtedness to agency which may involve salary overpayment to employee ; 
excess deductions for retirement, withholding tax, and bonds; loss of Govern- 
ment property administratively charged to employee; General Accounting Office 
disallowances; and other established indebtedness. 

(b) Withholding tax which normally applies to the final salary due the 
employee. 

{c) Amount of authorized bond deduction for the pay period. 

(d) Retirement applicable to the final salary due. 

It is understood from the first paragraph of your letter that the 
questions (particularly Nos. 1 and 3) relate to set-off of final salary 
payments due an employee of the United States in liquidation of an 
indebtedness of the employee to the United States. 

In view of the positive provisions of section 1622, Internal Revenue 
Code, as amended by the “Current Tax Payment Act of 1943” ap- 
proved June 9, 1943, 57 Stat. 128, directing an employer to withhold 
income tax from payments of wages, and section 1623 of the same code, 
57 Stat. 137, imposing a liability upon the employer, or upon the desig- 
nated agency of the United States (see section 1624 of the code) for 
payment of the tax thus withheld, it is necessary to conclude the Con- 
gress intended that the tax obligation of the employee in the amount of 
the tax withheld shall have priority over other classes of indebtedness 
cr obligation of the employee to the United States, and it follows, 
therefore, that there is no authority in an agent of the Government to 
apply the amount of tax withheld for any purpose other than for pay- 
ment of the tax. Accordingly, question 1 is answered in the negative. 


Of course, where the indebtedness of an employee results from over- 
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drawn leave or other overpayment of compensation, an appropriate 
accounting adjustment is required in order that the salary appropria- 
tion properly may be credited and Internal Revenue collections prop- 
erly charged. 22 Comp. Gen. 1046; 23 zd. 16. 

Referring to question 2, the procedure to be followed i in making the 
adjustments noted (as well as others) now is under consideration by 
this office. Accordingly, no answer to this question will be stated at 
this time. 

Reading question 3 in the light of the first paragraph of your letter, 
as well as the concluding portion of your letter, said question is under- 
stood to relate to bond deductions whether made from the final or 
prior current salary payments, or to an undelivered bond where the 
salary deductions in payment thereof were made from the final salary 
payment or from previous current salary payments remaining to the 
credit of an employee upon final separation from the service. 

In an attempt to stimulate the sale of United States War Savings 
Bonds, and to provide a method of systematic savings for the em- 
ployees of the Government, the Secretary of the Treasury, with the 
approval of the President contained in Executive Order No. 9135, 
dated April 16, 1942, promulgated Treasury Department Circular No. 
677 (Revised) May 138, 1942, establishing the “Voluntary Pay-roll 
Savings Plan” which specified the terms and conditions upon which 
United States War Savings Bonds could be purchased under such a 
plan. This office has given consideration thereto and stated that it 
was not required to object to such a plan. Decision of April 20, 1942, 
B-25264, 21 Comp. Gen. 942. The aforesaid Treasury Department 
circular embodies a number of provisions defining the mechanics of 
the “Voluntary Pay-roll Savings Plan”, the gist of the plan being 
that the employee agrees to purchase a savings bond by an allotment 
withheld from his compensation upon the Government’s promise to 
issue and deliver a savings bond to the employee when the amount in 
the bond account is equivalent to the purchase price of a bond of the 
denomination requested in his allotment authorization. 

The effect of the Voluntary Payroll Savings Plan for purchase of 
bonds, which is not specifically authorized by law, merely results in 
a temporary withholding of current salary payments of civilian offi- 
cers and employees, and there are for application in answering ques- 
tion 3 the same rules as apply to set-off of current or final salary pay- 
ments. The amount temporarily withheld from the salary of a 
civilian officer or employee for the purchase of bonds does not lose 
its identity as current salary if currently withheld, or as final salary | 
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if withheld from the final salary payment. C/. 23 Comp. Gen. 850. 
It is well settled that amounts currently due as salary are not avail- 
able for set-off against an indebtedness of an employee to the United 
States withoyt the employee’s consent; but it equally is well settled 
that at time of separation from the service, the amount otherwise due 
an employee is available for set-off against his indebtedness to the 
United States. 16 Comp. Gen. 161, 547, and decisions therein cited. 
Accordingly, if the net current salary, that is, the salary remaining 
after the deduction has been made for the bond purchase, has been 
paid to the employee, the amount thereof temporarily withheld for 
purchase of bonds may not be applied in liquidation of the employee’s 
indebtedness to the United States without his consent, regardless of 
whether he has been separated from the service. However, the entire 
amount of a final salary payment, including the amount thereof that 
otherwise would have been applied toward the purchase of a bond, 
is available for set-off in liquidation of the employee’s indebtedness 
to the United States, with or without his consent. An undelivered 
bond purchased with deductions made from other than a final salary 
payment may not be cancelied and applied toward liquidation of the 
employee’s indebtedness without his consent, but should be delivered 
to the employee. As an employee’s entire final salary payment is 
subject to set-off, a bond should not be purchased with deductions made 
from the final salary payment of an employee who is indebted to the 
United States. However, if, through inadvertence or otherwise, a 
bond is purchased with deductions made from the final salary pay- 
ment of an employee who is indebted to the United States, the bond 
may be returned to the Treasury Department for cancellation and the 
amount deducted for the bond purchased from the final salary pay- 
ment may be applied toward liquidation of the indebtednes without 
the consent of the employee, but the deductions made from earlier cur- 
rent salary payments should be returned to the employee in the absence 
of his consent to the application thereof toward liquidation of his 
indebtedness. Of course, if an employee consents, any bond deduc- 
tion or the value of undelivered bonds after cancellation may be 
applied toward liquidation of his indebtedness to the United States. 

All four of the items listed in your unnumbered question—the con- 
cluding paragraph of your letter—have been sufficiently covered above 
except item (d), the one pertaining to retirement deductions. The 
provisions of the Civil Service Retirement Act, as amended (5 U. S. 
Code 719), require a deduction and deposit into the retirement fund 
of 5 percent of the basic compensation without regard to the indebted- 
ness or tax obligation of the employee. 21 Comp. Gen. 1000; 23 id. 
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638, question 7 at page 644. Of course, as in the case of the with- 
holding tax, where there has been an overpayment of basic compensa- 
tion and unlawful deposit of 5 percent thereof in the retirement fund, 
an appropriate accounting adjustment later would be required. While, 
under certain circumstances, the amount to the credit of an employee 
in the retirement fund is available for set-off to liquidate his indebted- 
ness (see the decisions above cited), nevertheless retirement deduc- 
tion from a basic salary payment and deposit thereof into the retire- 
ment fund are mandatory. Accordingly, it would appear that final 
salary payments properly may be applied in the following order: 
(1) retirement deductions for basic compensation; (2) withholding 
tax; (3) other indebtedness to the United States; and (4) authorized 
bond deductions in the absence of a cancellation of the allotment. 


(B-44758) 


ACQUISITION OF LAND, IN LIEU OF RESTORATION, INCIDENT TO 
TERMINATION OF FEDERAL HOUSING PROJECTS 


In the absence of the express statutory authority required by section 3736, Revised 
Statutes, for the purchase of land, receipts from rental or operation of tem- 
porary housing projects available to the Federal Public Housing Authority 
under section 303 of the act of October 14, 1940, as amended, for expenses 
incidental to the termination of such projects are not available for the acqui- 
sition of the land on which the projects are located, in lieu of restoring the 
land to its former condition, even though the sum required for restoration 
May exceed that for which the owner would sell the property to the Govern- 
ment. 5 Comp. Gen. 300, distinguished. 


Comptroller General Warren to the National Housing Administrator, November 
1, 1944: 


There has been considered your letter of September 22, 1944, as 
follows: 


The Federal Public Housing Authority is engaged in providing war housing 
facilities for war workers under the provisions of the Lanham Act, 54 Stat. 1125— 
1128, as amended, a copy of which is attached. It is authorized by these pro- 
visions to acquire land or interest in land on which to construct permanent and 
temporary housing facilities. In the case of land needed for temporary housing, 
it normally does not acquire a fee simple title. Instead, either by voluntary lease 
or by condemnation proceedings, it acquires an interest for a one-year period, 
renewable by the Government from year to year. The Act requires all temporary 
housing built under its provisions to be removed within two years after the 
national emergency, except in those cases where the Administrator, after eon- 
sultation with the local communities finds that the housing is still needed in the 
interest of orderly demobilization of the war effort (Section 313). All such 
exceptions must be reexamined annually and all exceptions and reexaminations 
reported to Congress. The Act also authorizes the use of project rental income 
to pay all expenses involved in the disposition and removal of such housing 
(Section 803). 

In returning the land to its owners in connection with such removal, the 
Authority will'be subject to certain obligations with respect to the condition af 
the land. In the case of land acquired by condemnation of a temporary use, the 
Government will be liable for damage to the fee unless it restores the land to its 
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original condition, except for ordinary wear and tear compensated for by rent. 
Alevander v. U. 8., 39 Ct. Cls. 383; U. S. v. 16.747 Acres in Wilmington, Del., 
50 F. Supp. 389, 391. Cf. Jacobs v. U. 8., 290 U. S. 18; U. S. v. Grizzard, 180 U. S. 
180; U. S. v. 5.741 Acres in Flushing, N. Y., 51 F. Supp. 147, 149; U. 8. v. Improved 
Premises etc. in Yonkers, N. Y., 54 F. Supp. 469, 470-471. (In two cases the Courts 
have directed that damage of this kind be assessed prospectively in the con- 
demnation proceeding, instead of after the return of the property. JU. S. v. 
9.94 Acres in Charleston, 8. C., 51 F. Supp. 478, and U. 8. v. 60,000 Sq. Ft. and 
8 Story Hotel, 53 F. Supp. 767, 771.) <A similar obligation exists with respect to 
land held under some of the voluntary leases (generally entered into by prede- 
cessor agencies of the Authority and transferred to the Authority by Executive 
Order 9070), which contain express covenants to restore the land to its original 
condition. In some instances, these leases provide for the payment of a nominal 
rental and the covenants to restore constitute the sole real consideration to the 
lessor. In the case of land acquired under standard leases, which contain no 
such express covenant, the Government will be required to repair such damage 
to the land as falls within the category of negligent use or voluntary waste. 
Italian National Rifle Shooting Society, v. U. S., 66 Ct. Cls. 418; U. 8S. v. Bostwick, 
94 U. S. 53; Mount Manresa v. U. S., 70 Ct. Cls. 144. The operations necessary to 
comply with these obligations to restore may include, depending upon the facts 
in the particular situation, such operations as clearing the premises of demolition 
rubble, removing hard-bed, crushed-stone, and gravel sidewalks, streets, and 
other areas, removing utility installations, and leveling fills and excavations. 

It is believed that the Authority will be able to divest itself of its interests 
in practically all of these lands to the mutual satisfaction of the Government 
and the owner with moderate (and in most instances without any) expenditures 
for site restoration. However, it is expected that in a few instances the sum 
required to restore the land to proper condition may be greater than the price for 
which the owner would be willing to sell the property to the Government. In 
these few cases, it would, of course, be more economical for the Government to 
purchase the fee title to the land. It has been held by your office that where it 
was desirable to terminate a leasehold interest before the end of the term, the 
Government could pay the owner a lump sum for a release from the rents due 
for the remainder of the term, provided that a saving to the Government would 
thereby result. 5 Comp. Gen. 300 (1925). Your office has likewise held that 
where the Government was obligated to restore leased premises to an earlier 
condition, it was proper for the Government to enter into a lease termination 
agreement under which it was released from its obligation upon payment of a 
sum less than what it would have to expend for the required restoration. 
(Unpublished decision of the Comptroller General, April 2, 1929, A-25247). 
While no ruling of your office has been found dealing squarely with the circum- 
stances under consideration, it would appear that acquisition of a fee simple 
title by the Authority in order to minimize the expenditures attendant upon the 
termination of its temporary housing projects would be consistent with the 
principles stated in these decisions. This is especially so, since, in addition to 
the savings of expenditure, the Government would have received something of 
value. Such land could be sold or otherwise disposed of by the Authority in 
the same manner as other real property under its jurisdiction, in accordance with 
the provisions of Section 304 oi the Lanham Act. 

The question is presented whether under such circumstances the Government 
could, after projects have been terminated and are being removed, buy the fee 
in lieu of expending funds for restoration, using for such purchase, funds avail- 
able under Section 303 of the Lanham Act for the payment of rental for the use 
of land and for removal of temporary housing. 

Since the Authority is now engaged in the formulation of definite policies with 
respect to the expeditious closing out of its obligations on terminated temporary 
housing projects, we should appreciate an early reply. 


Section 303 (formerly section 6) of the Lanham Act, as amended 
(act of July 7, 1943, 57 Stat. 388), provides as follows: 


Moneys derived from rental or operation of property acquired or constructed 
under the provisions of this Act, of Public Laws Numbered 9, 73, and 
Seventy-seventh Congress, and of section 201 of the Second Supplemental National 
Defense Appropriation Act, 1941, as amended, shall be available for expenses of 
operation and maintenance and expenses found necessary in the disposition of any 
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such property or the removal of temporary housing by the Administrator, includ- 
ing the establishment of necessary reserves therefor and administrative expenses 
in connection therewith: Provided, That moneys derived by the Administrator 
from the rental or operation of any such property may be deposited in a common 
fund account or accounts in the Treasury: And provided further, That except for 
necessary reserves authorized by this Act or by section 201 of the Second Supple- 
mental National Defense Appropriation Act, 1941, as amended, the unobligated 
balances of the moneys deposited into the Treasury from the rental or operation 
of such property shall be covered at the end of each fiscal year into miscellaneous 
receipts. 

While, as pointed out in your letter, the Federal Public Housing 
Authority, is authorized under the Lanham Act to acquire lands or 
interests in lands on which to construct permanent and temporary 
housing facilities, the disposition of the moneys derived from rentals 
or operation of such property is limited to the objects specifically 
set forth in section 303 of said act as quoted above. By the terms of 
said section 303 the use of the receipts is limited to “expenses of opera- 
tion and maintenance and expenses found necessary in the disposition 
of any such property or the removal of temporary housing by the 
Administrator.” All unobligated balances of receipts from such prop- 
erty over and above the authorized use as set forth in section 303 and 
subject to the exception therein noted are required to be covered into 
the Treasury as miscellaneous receipts at the end of each fiscal year. 
Cf. 21 Comp. Gen. 880. 


Section 3736, Revised Statutes, provides: 


No land shall be purchased on account of the United States, except under a 
law authorizing such purchase. 

As there is found no express authority of law in section 303 of the 
Lanham Act, or in any other statute, for the acquisition of land inci- 
dental to the termination of temporary housing projects and the dis- 
position of such housing, it must be held that, under existing law, the 
proposed acquisition of land is prohibited by the said section 3736, 
Revised Statutes. Therefore, the question presented is answered 
in the negative. Of course, the prohibition against the purchase of 
land does not extend to payment of costs of restoring the property 
to its original condition, or to payment under an agreement in lieu of 
restoration, in proper cases, for which the rental receipts would be 
available. The decisions of this office, cited in your letter, would 
appear to be applicable in such cases but, of course, they did not pur- 
port to, and could not, overcome the statutory prohibition against 
the purchase of land except when specifically authorized by law. 


(B-45244) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—RETENTION RIGHTS 
UPON TRANSFER; RETROACTIVE CORRECTION OF ERRORS 


Where there exists no administrative regulation, practice, or policy to deny, 
upon transfer of employees to other positions either in the same or different 
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agency, the within-grade salary advancements previously attained under 
the act of August 1, 1941, an administrative error in transferring an employee 
at a salary rate which did not save such advancements to him may be cor- 
rected retroactively effective from the date of the transfer so as to save the 
lawful salary rate received prior to the transfer, provided there was no pur- 
pose to reduce the employee for any other reason. 21 Comp. Gen. 791, 
amplified. 


Comptroller General Warren to the Secretary of War, November 2, 1944: 
I have your letter of October 16, 1944, as follows: 


Your decision is requested upon the questions arising from the circumstances 
hereinafter set forth. 

Miss Alzada Eaton was a civilian employee of the Finance Office, San Francisco, 
California serving as a clerk, CAF-3. Prior to December 1, 1843 she had received 
two within grade promotions and, consequently, was being paid at the rate of 
$1740 per annum. Effective December 1, 1943 she was given a promotion to 
grade CAF-4 at $1800 per annum. 

On March 6, 1944 she was transferred to Dibble General Hospital, Menlo Park, 
California as a clerk, CAF-3, at $1620 per annum. At the time of the transfer, 
the civilian personnel services for the hospital were performed by the personnel 
office of the Presidio of San Francisco and all personnel records and regulations 
were kept there. The recommendation for personnel action which was forwarded 
to the Presidio, was a routine processing action and it was not realized that any 
ajternative existed except to transfer the employee to a CAF-3 classification 
at the lowest rate of compensation authorized for that grade. 

A personnel office has been recently established at the hospital and a review 
of Miss Eaton’s 201 file disclosed the reduction in compensation resulting from 
the transfer. Permission has been requested to restore the salary rate of $1800 
per annum since no civilian personnel regulations were available at the time of 
the transfer nor was the administrtive officer advised by the personnel officer of 
the Presidio that any discretion existed as to the salary rate which should be 
prescribed in this case. c 

In numerous decisions of your office it has been held that, under Section 10 of 

- the Classification Act of 1923, as amended, a transfer, reappointment or reinstate- 
ment of an employee does not constitute a “new” appointment within the meaning 
of the Classification Act, and that it is within the administrative discretion to 
transfer an employee to a new grade or position without reduction of salary rate, 
including periodic or meritorious within-grade advancements, or with as little 
loss of salary as is necessary to pay a rate provided for the grade to which trans- 
ferred (21 Comp. Gen. 791; 19 id. 845). It is believed that this discretion is vested 
with the employing agency to which the employee is transferred and, that, if the 
administrative officer at Dibble General Hospital had been aware of this fact 
Miss Baton could and would have been transferred to the hospital as a Clerk, 
CAF-3, and compensated at the rate of $1,800 per annum, the rate she was receiv- 
ing in the position from which transferred. 

In view of the above, your decision is respectfully requested upon the following 
questions: 

1. May the administrative discretion which would have permitted Miss Eaton 
to have been transferred without reduction of salary now be exercised and, if so, 
may the restoration of salary to $1,800 per annum be made retroactively effective 
to March 6, 1944, the date of transfer? 

2 What will be the beginning date of the new waiting period for the purpose 
of administering the provisions of Public Law 200, 77th Congress, relative to 
automatic within-grade promotions, if (a) the compensation of the employee may 
be restored retroactively effective to March 6, 1944, (b) the compensation of the 
employee may now be restored to the former rate with no retroactive effect and 
(c) the compensation of the employee may not be restored to the former rate? 


In the decision of February 21, 1942, 21 Comp. Gen. 791, cited in 
your letter, it was held, inter alia, as follows (quoting the first para- 
graph of the syllabus) : 


The vested right of an employee to retain a periodic or meritorious within-grade 
salary advancement granted pursuant to the act of August 1, 1941, maintains only 
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so long as he remains in the position in which the advancement was granted, 
but, upon the transfer, promotion, or reduction of an employee from one position 
to another with different duties and responsibilities, whether in the same or 
different grade, it is within administrative discretion under section 10 of the 
Classification Act of 1923 to fix his initial salary in the new position at such 
prescribed rate of the grade as will save to him the benefit of a within-grade 
salary advancement to which he previously had become entitled. 

The within-grade promotion plan prescribed by law (act of August 
1, 1941, 55 Stat. 613) and the President’s regulations thereunder (see 
particularly section 2 of Executive Order No. 8882, dated September 
8, 1941), has for its purpose the increasing of compensation of Federal 
employees occupying permanent positions subject to the Classification 
Act based upon the length of efficient and satisfactory service in the 
Federal civil service, regardless of the position or agency in which 
employed. While it was necessary to hold in the cited decision that 
the right to retain a within-grade salary advancement maintains only 
so long as an employee remains in the same position, said decision 
does not preclude saving an employee’s periodic advancement attained 
by reason of length of efficient and satisfactory Federal service during 
the entire time an employee remains in the Federal service, regardless 
of the position in which employed—such action clearly appearing per- 
missible and desirable. Accordingly, where there exists no adminis- 
trative regulation, practice, or policy denying within-grade salary 
advancements previously attained in one position upon transfer to 
another position either in the same or different agency, and through 
administrative misunderstanding or mistake the transfer was made 
at a salary rate which did not save the employee’s within-grade salary 
advancements previously attained, and there was no purpose to reduce 
the employee for any other reason, it is proper to correct the adminis- 
trative error retroactively effective from the date of the transfer so 
as to save to the employee the lawful salary rate received prior to the 
transfer. 

Accordingly, as $1,800 per annum is a salary rate in grade CAF-3, 
question 1 is answered in the affirmative, provided the employee’s 
efficiency, service, and conduct be such as to warrant such action. 

Referring to question 2 (a), with the understanding that the above- 
stated conditions have been met and the adjustment in the salary 
of the employee whose case has been presented properly may be made 
retroactively effective from the date of the transfer March 6, 1944, 
the waiting period began to run December 1, 1943, when the employee 
was promoted from $1,740 per annum in grade CAF-3 to $1,800 per 
annum in grade CAF-4. In the light of the above answer, no answers 
to questions 2 (b) and (c) are required. 
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(B-41471) 


COMPENSATION—DOUBLE—RETIRED OFFICER EMPLOYED AS 
MERCHANT SEAMAN 


In view of the provisions of section 1 (a) of the act of March 24, 19438, exclud- 
ing seamen employed on vessels owned or operated by the War Shipping 
Administration from the operation of certain statutes applicable to Federal 
employees generally, thus indicating a legislative purpose to preserve the 
private-employee status of such seamen, a retired Coast Guard officer so 
employed is not to be regarded as within the limitation of section 212 of 
the act of June 30, 1932, respecting the concurrent payment of retired pay 
and civilian compensation in an office or position under the United States 
Government. 


Assistant Comptroller General Yates to the Secretary of the Navy, November 
3, 1944: 


There has been considered your letter of September 13, 1944, as 
follows: 


Reference is made to the Assistant Comptroller General’s decisjon of July 24, 
1944, B-41471, respecting certain questions which had arisen in connection with 
a determination of the retired pay legally authorized to be paid to Lieutenant 
Charles R. Joyce, USCG, Retired, while holding a civilian position with the 
U. S. Merchant Marine. 

In connection with the foregoing, there is transmitted herewith a letter from 
the Commandant, U. 8S. Coast Guard, dated August 3, 1944, wherein your decision 
is requested on the specific question therein presented, namely. 

Whether the employment of Lieutenant Charles R. Joyce, USCG, Retired, 
as Third Assistant Engineer on the S. S. Daniel Drake, a vessel operated by 
United States Lines, Agents for War Shipping Administration, constituted the 
holding of a civilian office or position under the United States Government within 
the scope of section 212 of the so-called Economy Act of June 30, 1932 (47 Stat. 
406), as amended (5 U. 8. C. 59a)? 


The decision referred to in your letter was rendered in response 
to your request for decision on questions raised by the Commandant, 
United States Coast Guard, in connection with the computation of 
the retired pay legally authorized to be paid to Lieutenant Joyce 
under the provisions of section 212 of the said Economy Act by virtue 
of certain bonuses payable to him “while holding a civilian position 
with the U. S. Merchant Marine.” 


The said section 212 of the Economy Act, 47 Stat. 406 (5 U. S.C 
59a), provides: 


Sec. 212. (a) After the date of the enactment of this Act, no person holding 
a civilian office or position, appointive or elective, under the United States Gov- 
ernment or the municipal government of the District of Columbia or under any 
corporation, the majority of the stock of which is owned by the United States, 
shall be entitled, during the period of such incumbency, to retired pay from the 
United States for or on account of services as a commissioned officer in any of 
the services mentioned in the Pay Adjustment Act of 1922 [U. S. C., title 37], 
at a rate in excess of an amount which when combined with the annual rate of 
compensation from such civilian office or position, makes the total rate from both 
sources more than $3,000; and when the retired pay amounts to or exceeds the 
rate of $3,000 per annum such person shall be entitled to the pay of the civilian 
office or position or the retired pay, whichever he may elect. As used in this sec- 
tion, the term “retired pay” shall be construed to include credits for all service 
that lawfully may enter into the computation thereof, 
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(b} This section shall not apply to any person whose retired pay plus civilian 
pay amounts to less than $3,000: Provided, That this section shall not apply to 
regular or emergency commissioned officers retired for disability incurred. in 
combat with an enemy of the United States. 


In answer to the specific questions presented by the Commandant 
it was stated in the decision of July 24, 1944, in accordance with the 
holding of this office in decision of February 12, 1943, 22 Comp. Gen. 
795, that the phrase “annual rate of compensation from such civilian 
office or position” appearing in section 212 relates to the basic compen- 
sation of the civilian office or position, and that the bonuses referred 
to were not for consideration in applying the prescribed maximum. 
There was presented for decision no question whether the civilian po- 
sition held by Lieutenant Joyce constituted “a civilian office or posi- 
tion, appointive or elective, under the United States Government” 
within the meaning of that section and since the submission presented 
insufficient information respecting the character of the employment 
and the duties performed by the officer for a determination thereof, no 
decision on that point was rendered. However, with respect thereto, 
the Commandant, United States Coast Guard in his letter of August 
3, states: 


5. The following facts concerning the nature of Lieutenant Joyce’s civilian em- 
ployment are available at Coast Guard Headquarters: 

(a) The certificate of civil employment filed by Lieutenant Joyce with the Al- 
lotment Disbursing Officer (a copy of which is attached hereto) dated 26 February 
1944, simply states “that I am employed by the United States Government,” “that 
the title of my position is Third Assistant Engineer” “in the bureau or division of 
U. S. Merchant Marine” “date of entering such employment February 22nd, 1944” 
and “that my present salary per annum is $2,400 per year ($200 per mo.).” 

(b) The foregoing statement of employment “in the bureau or division of U. 8. 
Merchant Marine” is obviously a loose, general statement, there being no such 
employing bureau or division of the United States Government. 

(c) The only record which the Seamen’s Records and Welfare Section of Coast 
Guard Headquarters has of maritime employment of Lieutenant Joyce is one 
of employment from February to April, 1944, on the SS Daniel Drake as Third 
Assistant Engineer. Examination of the original Shipping Articles covering the 
voyage involved, which were received at this Headquarters after the submission 
of the case to the Comptroller General, shows the following: 

(1) The name of the operating company on the voyage is given as “United 
States of America, War Shipping Administration, p. United States Lines, Agents.” 

(2) Charles R. Joyce was signed on the SS Daniel Drake as 3rd Asst. Engineer, 
Wages per month $170, at Boston, signing 23 February, 1944. He signed off at 
Halifax, Nova Scotia, 28 April, 1944, by “mutual consent for medical reasons,” 
having served 2 months, 8 days, and having earned total wages of $997.18, of which 
$481.67 is shown on the Articles as regular wage, and $515.51 is shown as over- 
time and bonus. 

6. It thus appears that Lieutenant Joyce’s employment was not government em- 
ployment in the ordinary sense. The SS Daniel Drake was operated by the 
United States Lines, a private concern, as agents for War Shipping Administra- 
tion, which must either have owned or have been bareboat charterer of the vessel. 
In a realistic sense this is not government employment any more than is employ- 
ment by a cost-plus contractor with the United States. Lieutenant Joyce’s em- 
ployment was ordinary employment as a seaman on a merchant vessel, during this 
emergency period when War Shipping Administration has a virtual monopoly in 
merchant shipping. 

7. Congress has recognized the special status of officers and seamen employed 
on United States or foreign flag vessels as employees of the United States through 
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346 DECISIONS OF THE COMPTROLLER GENERAL 


the War Shipping Administration. See Act of March 24, 1943, c. 26, 57 Stat. 45 
(50 Appendix U. 8. C. Sup. ITI, 1291). With respect to certain specified subjects, 
Congress has given them all of the rights, benefits, exemptions, privileges and 
liabilities under law applicable to citizens of the United States employed as sea- 
men on privately owned and operated American vessels. One such subject specified 
is “collection of wages”. It may well be argued that since wages collected from 
employment as a seaman on privately owned and operated vessels are not subject 
to section 212 of the Economy Act, wages collected from such employment through 
War Shipping Administration are similarly exempt. The Act of March 24, 1943, 
also provides that “such seamen, because of the temporary wartime character 
of their employment by War Shipping Administration, shall not be considered 
us Officers or employees of the United States” for the purposes of certain specified 
statutes. While the specified statutes do not include section 212 of the Bconomy 
Act (it is understandable that that section was not directly in the mind of 
Congress), yet there is room for giving hospitable scope to the underlying policy 
of Congress not to treat such seamen as employees of the United States for 
compensation purposes. 

8. For the foregoing reasons, there is a very real question whether Lieutenant 
Joyce’s civilian employment was of such a character as to be within the scope 
of section 212 of the Economy Act. The question was not decided by the Comp- 
troller General, he having answered the other questions presented on the basis 
of an assumption that Lieutenant Joyce's civilian employment was of that char- 
acter. Decision of this question may have widespread effect on the employment 
of retired officers on board merchant vessels during this period of War Shipping 
Administration control of merchant shipping. 


Section 1 (a) of Public Law 17, approved March 24, 1943, 57 Stat. 
45, referred to in the Commandant’s letter, provides: 


That (a) officers and members of crews (hereinafter referred to as “seamen”) 
employed on United States or foreign flag vessels as employees of the United 
States through the War Shipping Administration shall, with respect to (1) laws 
administered by the Public Health Service and the Social Security Act, as amended 
by subsection (b) (2) and (3) of this section; (2) death, injuries, illness, main- 
tenance and cure, loss of effects, detention or repatriation, or claims arising there- 
from not covered by the foregoing clause (1); and (3) collection of wages and 
bonuses and making of allotments, have all of the rights, benefits, exemptions, 
privileges, and liabilities, under law applicable to citizens of the United States 
employed. as seamen on privately owned and operated American vessels. Such 
seamen, because of the temporary wartime character of their employment by the 
War Shipping Administration, shall not be considered as officers or employees 
of the United States for the purposes of the United States Employees Compensa- 
tion Act, as amended ; the Civil Service Retirement Act, as amended; the Act of 
Congress approved March 7, 1942 (Public Law 490, Seventy-seventh Congress) ; 
or the Act entitled “An Act to provide benefits for the injury, disability, death, 
or detention of employees of contractors with the United States and certain 
other persons or reimbursement therefor”, approved December 2, 1942 (Public 
Law 784, Seventy-seventh Congress). Claims arising under clause (1) hereof 
shall be enforced in the same manner as such claims would be enforced if the 


seaman were employed on a privately owned and operated American ves- 
SF 9! c* 


In Senate Report No. 62, dated February 22, 1943, accompanying 
H. R. 133, which subsequently was enacted into law as Public Law 17, 
it is stated, in pertinent part, as follows (pp. 4-11) : 


PARTICULAR PROBLEMS REQUIRING LEGISLATION 
* . * * * * 


Problems arising out of Government employee status of seamen.—-Various diffi- 
culties have arisen with respect to the benefits and remedies for seamen employed 
by, or on behalf of, the War Shipping Administration on vessels owned or bare- 
boat-chartered by it. These questions arise because of a technical status of such 
seamen as employees of the United States by virtue of their employment through 
the War Shipping Administration for service on such vessels. 
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Because of this fact the Administrator has not been able under existing law 
to carry out entirely his intended policy of maintaining the peacetime status of 
seamen insofar as seamen’s rights to compensation for injuries, and so forth, 
wage credits toward social-security benefits, and various other benefits which 
seamen have enjoyed and to which they are entitled. The purpose of section 1 
of the bill is to correct the situation so as to permit the complete extension into 
this area of the basic policy of maintaining the private status of merchant seamen 
for the duration of the war. 

Seamen employed as Government employees on vessels owned by, or bareboat- 
chartered to, the War Shipping Administration are sometimes precluded from 
enforcing against the United States the rights and benefits in case of death, 
injury, illness, detention, and so on that would be available to them if employed 
by private employers, except under the Suits in Admiralty Act. If they were 
private employees, rights to redress for death, injury, or illness could be prose- 
cuted under the Jones Act and the general maritime law. These same rights may 
be asserted against the United States as the employer under the Suits in Admiralty 
Act providing the vessel involved is a merchant vessel. In case of public vessels 
the seaman must rely for compensation upon the Administrator’s policy recog- 
nizing contractual liability which this legislation recognizes. Present-day operat- 
ing conditions often make uncertain in some cases whether the vessel is a mer- 
chant or a public vessel. As a consequence, even though the vessels are generally 
merchant vessels and not public vessels, there are some cases in which the afore- 
mentioned rights of such seamen are in doubt. In addition to these rights which, 
at times, are uncertain for the reasons mentioned, the seamen who are employees 
of the United States probably have rights under the United States Bmployees’ 
Compensation Act in the event of injury or death. Such compensation benefits 
are not presently enjoyed by seamen under private employment. ‘Thus vital dif- 
ferences in these rights are made to depend upon whether the seaman happens 
to be employed aboard a vessel time-chartered to the War Shipping Administra- 
tion or owned by or bareboat-chartered to the War Shipping Administration. 
Since seamen constantly change from one vessel to another, their rights for death, 
injury, or illness also constantly change, depending upon the relationship of the 
War Shipping Administration to the vessel. This fluctuation and lack of uni- 
formity of rights leads to dependency of vital rights upon chance with a result 
of confusion and inequities. The bill is designed to remove this confusion and 
these inequities. The bill does not affect seamen employed on vessels time- 
chartered to the War Shipping Administration where the vessels are supplied 
with crews employed by the company from which the vessel is chartered. As to 
them their status and the status of the Government employees mentioned will be 
made uniform. } 

Furthermore, these seamen who are Government employees are theoretically 
subject to the Civil Service Retirement Act, yet they are actually exempt for 
the time being because of an Executive order excluding employees engaged in 
certain types of services. Employees of private companies earn credits toward 
benefits of the old-age and survivors’ insurance provisions of the Social Security 
Act. Under the present laws seamen who are Government employees through 
employment by the War Shipping Administration do not have rights under either 
the Civil Service Retirement Act nor is their employment covered under the 
Social Security Act. 

* 7 + * . . + 


PROVISIONS OF THE BILL BY SECTIONS 
* * + * * * * 


The provisions of section 1.—Section 1 would provide that officers and crew 
members who are employed on behalf of the United States through the War 
Shipping Administration on the same basis as seamen in private employment 
with respect to rights, benefits, and privileges in connection with employment, 
particularly in case of death, injury, or other casualty. Under the bill, these 
employees of the War Shipping Administration will have the seaman's right 
to wages, maintenance, and cure, in case of illness or injury in the ship’s service. 
They will have the benefits of the Public Health Service, including marine hos- 
pitals, like other seamen. They will have old-age and survivors’ insurance under 
the Social Security Act. They will continue to have the right to indemnity 
through court action for injury resulting from unseaworthiness of the vessel or 
defects in vessel appliances, and they (and their dependents) will have the right 
to action under the Jones Act (1920) for injury or death resulting from negli- 





348 DECISIONS OF THE COMPTROLLER GENERAL 


gence of the employer. Such seamen will have the right to enforce claims for 
these benefits according to the procedure of the Suits in Admiralty Act, except 
that claims with respect to social-security benefits shall be prosecuted in accord- 
ance with the procedure provided in the social-security law. The seamen and 
their dependents or beneficiaries will have the protection of war-risk insurance at 
the employer’s expense in accordance with the decisions of the Maritime War 
Emergency Board as required for all privately employed seamen. 

The basic scope and philosophy of the measure is to preserve private rights of 
seamen while utilizing the merchant marine to the utmost for public wartime 
benefit. Except in rare cases the ships themselves are being operated as mer- 
chant vessels, and are therefore subject to the Suits in Admiralty Act in all 
respects. Granting seamen rights to sue under that act is therefore entirely 
consistent with the underlying pattern of the measure. This should follow even 
in the extraordinary case where vessels might otherwise technically be classed 
as public vessels. 

It has also been the fixed policy of the War Shipping Administration as far as 
possible to treat claims for injury, illness, death, and so forth, relating to seamen 
who are employed aboard vessels that might be classified technically as public 
vessels in the same manner as such claims relating to seamen who are employed 
aboard merchant vessels are treated. At the time they accept employment aboard 
a vessel, seamen, of course, are not in possession of necessary information or 
knowledge to determine whether the vessel is technically a merchant vessel or a 
public vessel. Furthermore, in view of the niceties of this legal question, it would 
be unreasonable to expect that they would be able to make such a determination 
even if they were in possession of such information and knowledge. Accordingly, 
these seamen expect that they will have the same substantive rights in the event 
of injury, illness, death, and so forth, irrespective of whether the vessel is a 
merchant vessel or technically is a public vessel. The War Shipping Administra- 
tion has recognized this understanding on the part of the seamen and has treated 
the same as being included in the contract of employment. In discharge of this 
contractual obligation the Administration has properly adjusted claims with 
respect to seamen who have suffered injury, illness, or death aboard vessels 
that might be technically classified as public vessels in the same manner as if 
such seamen were employed aboard merchant vessels. 

It is in the spirit and intent of section 1 to avoid possibilities of double 
recovery which might otherwise arise if a seaman pursued his rights under 
section 1 and then attempted to pursue comparable rights or such recovery for 
the same or similar events under other law or provision; and, on the other hand, 
which might arise with respect to retroactive rights which the claimant elects 
to pursue as if section 1 was in effect at the time of accrual of the claim. 

The effect of this legislation is to eliminate the danger that seamen may recover 
both against the Federal employees’ compensation fund and under his statutory 
or common-law remedies for the same injury. Such double recovery has been 
avoided in the past by administrative and judicial action which this legislation 
will serve to confirm. This legislation, however, does not eliminate danger of 
double recovery in connection with payments made under benefits provided by 
decrees of the Maritime War Emergency Board in all cases. The committee 
understands that that Board is giving consideration to and will undertake to 
adopt appropriate safeguards so that duplicate payment of benefits to seamen for 
the same injury or casualty through the operation of their benefits and through 
the benefits provided for under this legislation will be avoided. 

It is in line with the policy of avoiding confusion and duplication that specific 
reference is made for the exclusion of seamen employees of the United States 
from coverage under certain statutes which otherwise would in some cases at 
least apply to them. * * * 


As clearly disclosed by the quoted portions of the said report (see, 
also, House of Representatives Report No. 107, dated February 8, 
1943), the primary purpose of section 1 of the act of March 24, 1943, 
supra, was to clarify the status of seamen employed on vessels owned 
by, or bareboat-chartered to, the War Shipping Administration, who, 
by virtue of such employment might be considered to be temporary 
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employees of the United States, and to preserve for them the same 
private-employee status and rights enjoyed by seamen on merchant 
vessels time-chartered by the War Shipping Administration. Also, 
it appears that the express exclusion of seamen temporarily employed 
by the War Shipping Admifistration from the operation of certain 
Federal statutes applicable to Government employees generally, is 
for the purpose of removing doubt and confusion. 

Manifestly, the enumeration of certain Federal statutes—in fur- 
therance of the primary purpose of the act to preserve the private- 
employee status of such seamen—properly may not be considered as 
indicative of an intent of the Congress that all statutes not so enumer- 
ated, affecting Federal employees generally are for application to them. 
Rather, considered in the light of the over-all purpose of the act, the 
exclusion of seamen employed on vessels owned or operated by the 
War Shipping Administration from the operation of the statutes men- 
tioned clearly indicates a legislative intent to exclude them from the 
operation of any Federal statute which might infringe upon their 
rights, as private employees, respecting wages, disability compensa- 
tion, social security benefits, etc. The prohibition contained in sec- 
tion 212 of the Economy Act, supra, is applicable to a retired officer 
holding “a civilian office or position, appointive or elective, under the 
United States Government,” and to apply such provision to officers 
and members of crews serving as merchant seamen on vessels under 
the immediate control of the War Shipping Administration would be 
contrary to the plain intent and purpose of the said act of March 
24, 1943. 

Moreover, it is understood that many such seamen are procured or 
employed by the general agents of the War Shipping Administration 
and are paid directly by the agents in the same manner as seamen 
employed on merchant vessels privately owned and operated. Their 
wages are not fixed directly by the Federal Government but are estab- 
lished in accordance with existing agreements controlling wages of 
seamen engaged in commercial operations. And while it may be that 
for certain purposes some of these seamen are considered to be tem- 
porary employees of the United States, it does not appear that they 
hold civilian offices or positions under the United States Government 
within the meaning of section 212 of the Economy Act. 

Based upon the facts as reported in the Commandant’s letter, it 
appears that the retired officer held the status of a seamen on a mer- 
chant vessel. Accordingly, you are advised that the provisions of 
section 212 of the said Economy Act are not for application to such 
civilian employment of Lieutenant Joyce under the War Shipping 
Administration. 
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(B-45455) 


BIDS—TELEGRAPHIC MODIFICATION RECEIVED AFTER TIME SET 
FOR OPENING 


Consideration of a bid as modified by a telegram received in the administrative 
office a few minutes after the time set for opening but before completion 
thereof is not precluded by the provision of paragraph 11 of the Standard 
Government Instructions to Bidders that “modifications by telegraph of bids 
already submitted will be considered if received prior to the hour set for 
opening,” where the telegram was dispatched before the time set for open- 
oon its late arrival was not due to any fault or negligence of the 
bidder. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, Novem- 
ber 3, 1944: ; 

I have your letter of October 27, 1944, and enclosures, requesting a 
decision as to whether acceptance is authorized of the bid submitted 
by Robert E. McKee dated October 17, 1944, as modified by a tele- 
gram of the same date. 

The Veterans Administration invited bids—to be opened at 1:30 
p. m. on October 17, 1944—for the construction of additional build- 
ings and utilities at the Veterans Administration Facility, Los Ange- 
les, California. In response to that invitation, Robert E. McKee 
of Los Angeles, California, submitted a bid dated October 17, 1944, 
offering to perform the work required under item one for $2,000,000, 


and to perform the work, if required, under alternates designated 
1 (a),1(b),1 (c), and 1 (d) for certain specified prices. 
In your letter of October 27, it is stated that— 


* * * While the bids were being opened and announced and before com- 
pletion of the opening, a telegram was received from Robert E. McKee, as 
follows: 

“REFERENCE MY WRITTEN BID DATED OCTOBER 17 1944 FOR CON- 
STRUCTION OF ADDITIONAL BUILDINGS AND UTILITIES AT LOS ANGE- 
LES CALIFORNIA, SPECIFICATION NUMBER 4465-H. DEDUCT FROM 
ITEM NUMBER ONE THE SUM OF $325,000.00. DEDUCT FROM WRITTEN 
AMOUNT OF ALTERNATE 1-A THE SUM OF $153,000.00. DEDUCT FROM 
WRITTEN AMOUNT OF ALTERNATE 1-B THE SUM OF $38,300.00. DE- 
DUCT FROM WRITTEN AMOUNT OF ALTERNATE 1-C THE SUM OF 
$62,000.00. DEDUCT FROM WRITTEN AMOUNT OF ALTERNATE 1-D THE 
SUM OF $42,900.00. NET AMOUNTS AFTER THESE CHANGES TO ALL 
ALTERNATES TO BE ADDED TO ITEM NUMBER ONE.” 


Said telegram shows that it was dispatched from Los Angeles, 
California, at 9:14 a. m. on October 17, 1944; that it was received in 
the telegraph office in Washington, D. C., at 12:34 p. m.; and that it 
was received in the Veterans Administration at 1:36 p. m. on said 
date. 

Also, in your letter of October 27, 1944, it is stated: 


Although the telegram was received by the Veterans Administration just six 
minutes after the hour set for opening, and it is clearly indicated that the late 
arrival of the telegram was not due to fault or negligence on the part of the 
bidder, a question nevertheless arises as to whether, in view of Paragraph 11 
of the Standard Government-Instructions to Bidders, as follows: 
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“Time for receiving bids.—Bids received prior to the time of opening will be 
securely kept, unopened. The officer whose duty it is to open them will decide 
when the specified time has arrived, and no bid received thereafter will be 
considered, except that when a bid arrives by mail after the time fixed for open- 
ing, but before award is made, and it is shown to the satisfaction of the officer 
authorized to make the award that the nonarrival on time was due solely to delay 
in the mails for which the bidder was not responsible, such bid will be received 
and considered. No responsibility will attach to an officer for the premature 
opening of a bid not properly addressed and identified. Unless specifically 
authorized, telegraphic bids will not be considered, but modifications by tele- 
graph of bids already submitted will be considered if received prior to the hour 
set for opening.” 


the Veterans Administration would be authorized to accept the bid of Robert B. 
McKee, as modified by the telegram. * * 


The telegram of Robert E. McKee was dispatched from Los Angeles, 
California, 1 hour and 16 minutes prior to the time of opening of the 
bids and was received in the telegraph office in Washington, D. C., 
20 minutes later which was 56 minutes prior to opening. However, 
1 hour and 2 minutes were consumed by the telegraph company in 
delivering the telegram to the Veterans Administration, which re- 
sulted in its receipt 6 minutes after the time set for opening of the 
bids. 

On the basis of the facts of record it appears—as stated in your 
letter—that the late arrival of the telegram of October 17, 1944, from 
Robert E. McKee, was not due to the fault or negligence of the bidder. 
Also, since the telegram was dispatched from Los Angeles, California, 
prior to opening of the bids it is evident that the bidder had no 
knowledge of the amounts of the other bids and that his offer to 
reduce the bid prices—which was received in the Veterans Adminis- 
tration before completion of the opening—was not made in an attempt 
to gain advantage over the other bidders. The bid of Robert E. 
McKee as modified, $1,675,000, is $83,444 less than the next low bid. 

Accordingly, the telegram of October 17, 1944, from Robert E. 
McKee, may be regarded as modifying his bid; and said bid, as modi- 
fied by the telegram, may be considered along with the other bids in 
making the award. 

In the event award is made to Robert E. McKee a reference should 
be made to this decision in forwarding the contract to this office for 
filing. 

The papers are returned herewith. 


(B-41365) 


CLASSIFICATION; COMPENSATION—BONNEVILLE POWER 
ADMINISTRATION ATTORNEYS AND ENGINEERS 


The effect of the provisions of section 10 of the Bonneville Project Act of August 
20, 1937, authorizing the appointment without regard to the civil-service laws 
of “attorneys, engineers, and other experts * * * at not to exceed $7,500 
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per annum” and “other officers and employees * * * in accordance with 
the Classification Act,” is to classify all attorneys and engineers appointed 
thereunder as “experts” subject to the $7,500 limitation, and to exclude such 
attorneys and engineers as would not otherwise be regarded as experts from 
the category “other officers and employees” whose salaries are to be fixed in 
aceordance with the Classification Act. 14 Comp. Gen. 70, distinguished. 


Comptroller General Warren to the Secretary of the Interior, November 6, 
1944: 


I have your letter of October 10, 1944, as follows: 


Reference is made to your reply of April 21, (B-41365) to my letter of April 
10, in which you agreed that Section 10 of the Bonneville Power Act (50 Stat. 
731) provides for two classes or groups of personnel, one of which includes “As- 
sistant Administrator, chief engineer, and general counsel” and “attorneys, 
engineers, and other experts”, whose salary rates may be fixed without regard 
to the Classification Act, as amended, but with a limitation of $7,500 per annum, 
and the other of which includes “other officers and employees”, whose salary 
rates must be fixed in accordance with the Classification Act, and with regard 
to whom there is only the limitation prescribed by the Classification Act and 
not the limitation of $7,500 per annum. 

Your letter further expressed the view that engineers, as a class, have been 
placed in the same category as experts by the statute with the result that no 
position requiring the services of an engineer may exceed $7,500 per annum. 
The same would be true with respect to attorneys, and all engineers and at- 
torneys, regardless of whether or not they are “expert engineers” or “expert 
attorneys”, would fall within the first class of personnel provided for in Section 
10 of the Bonneville Power Act. These views appear to have been based upon 
an inference drawn from factual statements which were not clearly presented in 
the letter to you. For that reason, a review of the decision is requested. 

I have reviewed the decision in 17 Comp. Gen. 537, discussed in your letter. 
That decision concludes: 

“It is to be understood, however, that where the statute excepts positions of 
a designated class such as ‘attorneys’ or ‘engineers,’ for instance, if the duties 
of the position sought to be filled require the services of an attorney or engineer 
as the case may be, the exception applies and is not affected by the fact that 
the position could be filled satisfactorily under the civil-service laws and regula- 
tions and at rates fixed pursuant to the Classification Act, as amended.” 

While no specific statute was considered in that decision, the applicability of 
the rule announced therein is limited by the major premise upon which it is 
based, namely, a statutory exception of positions of a designated class, such as 
“attorneys” or “engineers.” If a statute excepts from the Classification Act 
“attorneys, engineers, and experts,” the rule is applicable, and any position the 
duties of which require the services of an attorney or engineer falls within the 
exception, regardless of whether the position can be filled satisfactorily at rates 
fixed pursuant to the Classification Act. Section 10 of the Bonneville Power Act 
is not a statute of that type. It reads as follows: 

“The administrator, the Secretary of War, and the Federal Power Commission, 
respectively, shall appoint such attorneys, engineers, and other experts as may be 
necessary for carrying out the functions entrusted to them under this Act, 
without regard to the provisions of the civil-service laws, and shall fix the 
compensation of each of such attorneys, engineers, and other experts at not to 
exceed $7,500 per annum; and they may, subject to the civil-service laws, appoint 
such other officers and employees as may be necessary to carry out such functions 
and fix their salaries in accordance with the Classification Act of 1923 as amended.” 
[Italics supplied.] 

Section 1 of the Act, amending the Bonneville Power Act approved March 6, 
1940 (54 Stat. 47), provides: 

“* * * The Secretary of the Interior shall also appoint, without regard to 
the civil-service laws, an Assistant Administrator, chief engineer, and general 
counsel, and shall fix the compensation of each at not exceeding $7,500 per 
annum.” 

The application of the rule announced in 17 Comp. Gen. 537 to a statute provid- 
ing that the Administrator shall appoint “such attorneys, engineers, and other 
experts” renders the word “other” surplusage. 
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In 14 Comp. Gen. 70, there was considered Section 4 (b) of the Securities 
Exchange Act of 1934, approved June 5, 1934 (48 Stat. 881), which in many 
respects is similar to Section 10 of the Bonneville Power Act and which reads 
as follows: 

“The Commission is authorized to appoint and fix the compensation of such 
officers, attorneys, examiners, and other experts as may be necessary for carrying 
out its functions under this Act, without regard to the provisions of other laws 
applicable to the employment and compensation of officers and employees of 
the United States, and the Commission may, subject to the civil-service laws, 
appoint such other officers and employees as are necessary in the execution of 
its functions and fix their salaries in accordance with the Classification Act of 
1923, as amended.” 

It was held that under that statute only officers, attorneys, and examiners 
who qualified as experts in their particular field, as defined in the decision, 
could be appointed under the exception, and that officers, attorneys, and 
examiners who were not experts in their particular field must be employed 
pursuant to the civil-service laws and the Classification Act. The decision reads 
in part as follows: 

“There is stated in the quoted statutory provisions the authority for appoint- 
ing and fixing the rates of compensation of two separate and distinct classes 
of personnel, viz: (1) ‘Officers, attorneys, examiners, and other experts,’ i. e., 
officers, attorneys, examiners, etc., when the duties involved require the services 
of persons qualifying as ‘expert’ in the particular line; and (2) ‘other officers 
ard employees.” * * * 

“All officers and employees of the Commission, other than those qualifying 
as ‘experts’ in the performance of some special line or class of duties required 
of the Commission, are subject to the civil-service laws and regulations, the 
Classification Act, section 203 of the Economy Act (requiring the approval of 
the President in the filling of vacancies, including the filling of all newly created 
positions), ete.” [Italics supplied.] 

The foregoing appears to be inconsistent with your letter of April 21, and it is 
submitted that the earlier decision should be followed inasmuch as it gives effect 
to all of the language in the statute. 

Administrative practice has consistently followed the opposite position from 
that expressed in your letter. The Civil Service Commission applied the decision 
in 14 Comp. Gen. 70 to Section 10 of the Bonneville Act in a letter dated January 
5, 1938, to the Bonneville Power Administrator as follows: 

“It is to be noted that positions of attorney and engineer are not exempted 
by this section [Section 10 of the Bonneville Act] from competition but only 
such positions of attorney and engineer as are in the expert class as defined in 
the Commission's Departmental Circular No. 151 of April 5, 1937. This is in 
accordance with the decision of the Comptroller General of August 22, 1934, to the 
Securities and Exchange Commission whereby he held that the use of the word 
‘other’ before the word ‘expert’ indicated the intent of Congress as requiring 
that any appointments of attorneys and engineers to be exempt from competition 
must be of attorneys and engineers who qualify as expert for the work of the 
particular agency involved.” 

Pursuant to the earlier decision and the interpretation of the Civil Service 
Commission, all engineers and attorneys of Bonneville Power Administration, 
other than the chief engineer, general counsel, and occupants of positions desig- 
nated by the Civil Service Commission as expert positions have had their salary 
rates fixed pursuant to the Classification Act, as amended, and have been deemed 
subject to the provisions of that act, including the automatic increases directed 
by the Act of August 1, 1941, 55 Stat. 613. 

Your early reconsideration of the matter is respectfully requested. 


In the decision of July 25, 1934, 14 Comp. Gen. 70, to which you refer, 
there was considered a statute (quoted in your letter, supra,) wherein 
the term “officers” appeared in both classes of personnel, that is, the 
classes exempted from the Classification Act and the classes included 
within the purview of the Classification Act. With regard to that 
statute containing the common term, “officers”, in both classes of per- 
sonnel, it was stated in decision of August 22, 1934, A-56617, rendered 
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in reply to a request by the Chairman of the Securities and Exchange 
Commission for reconsideration of the said decision of July 25, 1934, 
as follows: 
The two statutory phrases in question are (1) “officers, attorneys, examiners 
and other experts,” and (2) “other officers and employees.” You will note that 
the term “officers” appears in both phrases. You agree that the two classes of 
personnel are separate and distinct and that the Congress intended to provide 
separate and distinct procedures as to their employment and as to fixing their 
rates of compensation. Since there must be some basis on which to classify offi- 
cers falling within the first group, and officers falling within the second group, 
the statute itself has provided the distinguishing qualification by the use of the 
term “experts.” That is, to come within the first group, officers, attorneys and 
examiners must qualify as experts. It is clear the Congress did not intend to 
authorize the commission to disregard the Civil Service laws and regulations, 
the Classification Act and the Economy Act in the appointment of all officers, 
attorneys, and examiners, but “only those exceptionally qualified by education 
and experience in a particular line to perform a special service essential to ac- 
complishment of the legislative purpose, and who are not, generally, obtainable 
under operation of the Civil Service laws and regulations.” (Quoting from the 
decision of July 25, 1934.) 

The provisions of law applicable to the Bonneville Power Admin- 
istration—considered in the decision of Apri! 21, 1944, of which recon- 
sideration now is requested—do not contain a common term or classi- 
fication of personnel within both groups. That is, section 10 of the 
Bonneville Power Act, approved August 20, 1987, 50 Stat. 731, 736, 
includes within the classes of personnel exempted from the Classifica- 
tion Act and made subject to the salary limitations of $7,500 per an- 
num, “attorneys, engineers and other experts,” and includes within 
the classes of personnel subject to the Classification Act “such other 
officers and employees as may be necessary.” Unlike the statute con- 
sidered in 14 Comp. Gen. 70, there is no class of personnel common to 
both groups. 

I do not concur in your statement that “The application of the rule 
announced in 17 Comp. Gen. 537 to a statute providing that the Ad- 
ministrator shall appoint ‘such attorneys, engineers, and other experts’ 
renders the word ‘other’ surplusage.” I think the plain import of the 
language “such attorneys, engineers, and other experts” as used in the 
provision of law here in question is that the Congress determined that 
all attorneys and engineers it would be necessary for the Bonneville 
Power Administration to appoint in carrying out the functions en- 
trusted to it under the act would come within the classification of “ex- 
perts” and that they, as well as other experts shall be appointed with- 
out regard to the civil-service laws and have their salaries fixed at 
rates not to exceed $7,500 per annum. The authorization in the same 
sentence for the appointment of “such other officers and employees as 
may be necessary” with salaries to be fixed in accordance with the 
Classification Act of 1928, as amended, unquestionably refers to offi- 
cers and employees other than “attorneys, engineers and other ex- 
perts.” The language here involved is materially different from that 
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considered in 14 Comp. Ger. 70. Accordingly, the rule stated in that 
decision is not for application here. Compare 17 Comp. Gen. 176, 178. 

Furthermore, when considering together the two provisions of law 
applicable to the Bonneville Power Administration in each of which 
a salary limitation of $7,500 per annum has been fixed, the soundness 
of the conclusion in the decision of April 21, 1944, becomes even more 
apparent. It is not to be presumed that the Congress could have in- 
tended that an attorney or engineer who is not an expert should be 
paid at a higher salary than $7,500 per annum, when that maximum 
definitely is fixed not only for attorneys and engineers who are ex- 
perts but, also, for the general counsel and the chief engineer of the 
Bonneville Power Administration. I have given careful considera- 


tion to the view expressed in your letter but am constrained to affirm 
the decision of April 21, 1944. 


(B-45020) 


TRAVELING EXPENSES—FARES—FIRST-CLASS; PULLMAN—DURATION 
OF JOURNEY REQUIREMENT 


Where an official traveler procures a first-class ticket for a journey, or a leg of a 
journey, for which the scheduled running time is less than the time (more 
than 2 hours) required by paragraph 13 (a) (2) of the Standardized Gov- 
ernment Travel Regulations to authorize the use of Pullman accommodations, 
the excess cost of such accommodations over the cost of travel by coach, as 
well as the cost of any Pullman accommodations secured in connection there- 
with, is a personal expense. 

Where an official traveler purchased first-class rail and Pullman accommodations 
for a journey the scheduled running time for which was in excess of the 
time (more than 2 hours) required by paragraph 13 (a) (2) of the Standard- 
ized Government Travel Regulations to authorize the use of Pullman accom- 
modations, the fact that the actual running time was less than 2 hours does 
not operate to render the traveler liable for the excess cost of such accom- 
modations over the cost of travel by coach. 


Comptroller General Warren to W. R. France, Department of Agriculture, 
November 6, 1944: 


Reference is made to your letter of October 4, 1944, as follows: 


The attached Standard Form 1012 for $3.30 presented to me for certification 
represents a claim of Dr. T. S. Buie for an amount administratively disallowed 
from a previous voucher. A copy of the basic voucher and travel authorization 
are a part of this file. 

The original voucher shows Dr. Buie leaving Charlotte, North Carolina on 
August 12, 1944 at 10: 28 A. M. (Southern Railway, Train No. 29) enroute to his 
official headquarters at Spartanburg, South Carolina, arriving at Spartanburg 
12:10 P. M. The actual running time consumed was one hour and forty-two 
minutes. The scheduled time for this train is two hours and sixteen minutes. 
First-class transportation was purchased using Transportation Request No. A- 
676,050 at a cost of $2.48, and Pullman seat was paid for with cash at a cost of 75¢. 
An administrative disallowance of $1.58 was made for the reason that the travel 
time consumed was less than two hours, the amount being determined by taking 
the difference between the first-class fare plus Pullman, $3.23, and second-class 


transportation of $1.65 (Paragraph 13, Standard Government Travel Regulations 
as amended). 
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On August 21, 1944, the traveler left Cheraw, South Carolina (Seaboard Air 
Line Railway, Train No. 191) enroute to Columbia, South Carolina, leaving 
Cheraw at 12:37 P. M. and arriving at Columbia at 2:35 P. M., running time 
being one hour and fifty-eight minutes. The scheduled time for this train is two 
hours and fifteen minutes. In this instance, Transportation Request No. A-968,- 
818 for $2.92 was used and Pullman fare amounting to 75¢ was purchased for 
eash. Here again an administrative disallowance of $1.72 was made because the 
time consumed in the travel was less than two hours. The amount disallowed 
was determined by taking the difference between the first-class fare plus Pull- 
man, $3.67, and second-class transportation $1.95. 

Train schedules show that in both instances the scheduled time was more than 
two hours but the traveler shows the actual running time consumed was less than 
two hours. While we believe that the question as to whether an employee may 
purchase first-class accommodations at Government expense and personally pay 
for the Pullman where the trip is of a duration less than two hours is negatively 
answered in Decision 23, Comp. Gen. 352, the distinction between scheduled time 
and running time is not discussed. 

In view of the facts stated above, please advise me whether or not this claim 
may be certified for payment. 

Voucher No. 6-96948, in favor of Mr. Buie, covering reimbursement 
of travel and other expenses for the period August 1 to September 2, 
1944, shows that the employee, whose official station is Spartanburg, 
South Carolina, procured on transportation requests first-class rail 
tickets for travel performed on August 12 from Charlotte, North 
Carolina, to Spartanburg, South Carolina, and on August 21 from 
Cheraw, South Carolina, to Columbia, South Carolina, at a cost of 
$2.48 and $2.92, respectively. In each instance, the traveler paid 75 
cents in cash for the cost of Pullman seats between the points involved, 
as evidenced by receipts furnished, and for which he claims reim- 
bursement. As stated by you, he left Charlotte at 10:28 a. m. on 
August 12 and arrived at Spartanburg, 12:10 p. m., and on August 
21 he left Cheraw at 12:37 p. m. and arrived at Columbia at 2:35 
p.m. The travel was performed under authority of travel order 
dated July 1, 1944, which authorized travel to “Points within the 
continental limits of the United States,” and on the trips covered 
by the voucher the employee traveled by bus, Government automobile, 
and rail. 

It is stated on the reclaim voucher that first-class transportation 
was authorized regardless of the distance and the disallowance in 
no case should have been more than the cost of Pullman seats, and 
that the scheduled time for travel between Charlotte and Spartanburg 
was 2 hours and 16 minutes and for travel between Cheraw and Co- 
Jumbia 2 hours and 15 minutes. The traveler also states there was 
no way of determining in advance that the speed of the trains would 
be increased so as to reduce the travel time to less than 2 hours. 

The trains on which the employee traveled between the points here 
involved were scheduled to leave Charlotte at 9:50 a. m. and arrive 
Spartanburg at 12:01 p. m. and to leave Cheraw at 10:55 a. m. and 
arrive at Columbia at 1:10 p. m., or scheduled running time of 2 
hours and 11 minutes and.2 hours and 15 minutes, respectively. 
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Paragraph 13 (a) (2) of the Standardized Government Travel 
Regulations as amended by Bureau of the Budget Circular No. 401, 
effective November 15, 1942, provides: 

Parlor-car accommodations: One seat in a sleeping or parlor-car when the 
continuous rail journey is more than two hours in duration and within the conti- 
nental United States, provided however that a stop for the purpose of changing 
trains shall not be considered an interruption in the journey. If under emer- 
gency or similar unusual circumstances the use of such a seat is necessary for 
a journey of two hours or less, it must be specifically authorized or approved 
in writing in each case by the head of the department or independent estab- 
lishment or by an official to whom such authority has been properly delegated. 
If the journey is outside the continental United States, lowest-rate first-class 
accommodations may be allowed without regard to the length of the journey. 
(See par. 28.) 

As was stated in letter of January 7, 1948, B-31425, quoted in part 
in 23 Comp. Gen. 352, at page 358, the regulation appears to have been 
intended to afford comfort to a traveling employee, and that the 
limitation therein appears to constitute a determination that a con- 
tinuous journey by rail of 2 hours or less in a day coach would not 
constitute an undue hardship upon an employee who may be directed 
to travel on official business. Where a traveler procures a first-class 
ticket for a journey, or a leg of a journey, for which the scheduled 
travel time is 2 hours or less the excess cost of such accommodations 
over the cost of travel by coach is a personal expense, as well as the 
cost of any Pullman accommodations secured in connection therewith. 
However, where a traveler purchases first-class accommodations for 
travél between points where the duration of the trip is scheduled to be 
more than 2 hours but the time actually consumed in such travel is 2 
hours or less, the employee may not be denied the right to the use of 
first-class accommodations as procured, it being impossible for him 
to determine in advance what the actual running time of the train 
on which he is to travel will be, the hours of departure and arrival 
of the train being a matter over which he has no control. 

Inasmuch as the scheduled running time of the trains on which 
Mr. Buie traveled between the points here in question is in excess 
of 2 hours, as indicated above, he is entitled to first-class rail and 
Pullman accommodations as used. 

Accordingly, the voucher, which is returned herewith, may be 
certified for payment if otherwise correct. 


(B-45311) 


OFFICERS AND EMPLOYEES—REINSTATEMENT AFTER MILITARY 
DUTY—LEAVE-WITHOUT-PAY STATUS; WITHIN-GRADE PROMOTION 
RIGHTS 


In view of the requirement in section 2 of War Service Regulation XIII that any 
person entitled to the reemployment benefits of the Selective Training and 
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Service Act of 1940 must be restored to a civilian position “within thirty 
days of his application for reemployment,” there is no authority as stated 
in Civil Service Departmental Circular No. 451 to continue an employee in a 
military furlough status for recuperative purposes beyond such 30-day period ; 
rather, there must be an actual restoration within that period to entitle 
him to reemployment benefits, including the right to count military service 
towards within-grade salary advancement under the act of August 1, 1941. 

Pursuant to the administrative discretion to grant leave of absence without pay 
in respect of any period of time, an employee entitled to the reemployment 
benefits of the Selective Training and Service Act of 1940 after military or 
naval service may be restored to a civilian position in a leave-without-pay 
status, provided it be determined administratively that all of the statutory 
conditions entitling him to restoration are then met, including a determina- 
tion that he is physically and mentally qualified to perform the duties of the 
position to which he is restored. 

An employee who was in a non-pay status for a period in excess of 30 days 
between discharge from the active military service and restoration to a 
civilian position in accordance with the Selective Training and Service Act 
of 1940 is entitled, under section 2 (c) of Executive Order No. 8882, issued 
pursuant to the within-grade salary-advancement statute of August 1, 1941, 
to count only 30 days of such period toward the service required for a 
within-grade salary advancement. 


Comptroller General Warren to the Secretary of Labor, November 6, 1944: 
I have your letter of October 21, 1944, as follows: 


An employee of this Department was promoted to the position of Assistant 
Economist, P-2, on October 16, 1942, furloughed to enter military service on 
January 6, 1943, and discharged from military service on November 27, 1943. 
He applied for restoration to his former position in the Department on December 
14, 1943, stating in his application that “Discharge was for physical disability 
arising from an allergic condition which developed after induction and which 
will in no way interfere with my ability to perform the duties of my position.” 

This employee was discharged before the cure of the allergic condition had 
been completed, and in his application for restoration, he stated that the allergic 
condition would “in no way interfere with my ability to perform the duties of my 
position in the Wage and Hour Division.” However, as stated by him in sub- 
sequent correspondence, the regular daily treatment required was not available 
at his official station. In order that these treatments might not be interrupted, 
the Department continued him on military furlough. This was in harmony with 
Departmental Circular No. 451, November 13, 1943, in which the Civil Service 
Commission instructed departments to allow employees returning from military 
service time:in which to recuperate from recent disease or injury by continuing 
them on military furlough or leave without pay, and consonant with Executive 
Order 5396, July 17, 1930, which makes it mandatory to grant disabled veterans 
all available annual or sick leave and all the leave without pay necessary to 
provide time off for medical treatments. On March 13, 1944, the employee noti- 
fied the Department that treatments were no longer necessary. He submitted 
a medical certificate on April 5th and was restored to duty on April 17th, four 
months after making application for restoration. 

Under Section V of Executive Order 8882, an employee restored in accordance 
with the Selective Training and Service Act may have time spent in military 
service counted toward eligibility for within-grade salary advancements. This 
rule has been applied in a number of decisions of your office (20 [21] Comp. 
Gen. 1007, 22 Comp. Gen. 969, 23 Comp. Gen. 617). In Decision B-33419, 22 
Comp. Gen. 969, it is held that: 

“While controlling statutes do not require that restoration to a civilian position 
be made within 40 days after discharge from active military or naval service, the 
statutes do clearly contemplate prompt reentry into a civilian position to save 
the employee the benefits of seniority, longevity and leave benefits. Hence should 
an employee be offered a position based on an application for restoration filed in 
time and refuse or delay accepting the position for personal reasons, he would lose 
his right to count active military or naval service toward within-grade salary 
advancements, should he thereafter be restored or appointed to a position in the 
service.” 
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Obviously this rule was intended to prevent capricious delay on the part of the 
employee. It does not appear, however, that the rule is applicable to the facts 
here submitted. In this case, delay was not for personal convenience of the em- 
ployee. Postponement of restoration was an act of the Department taken because 
treatment for a condition arising out of military service could not be obtained at 
the duty station. In view of the fact that the Selective Training and Service Act 
contains no specific time limit within which a restoration to duty must be accom- 
plished, it is believed that this exercise of administrative discretion was not in 
violation of the Selective Training and Service Act and should not result in the 
loss of the benefits of that Act to the employee involved. 

Your decision is requested, therefore, as to whether this employee was restored 
in accordance with the Selective Training and Service Act so as to save him the 
benefits of Section V of Executive Order No. 8882. If so, may the interval between 
discharge and restoration be counted toward eligibility for within-grade salary 
advancements? 


Under the provisions of section 8 of the Selective Training and Serv- 
ice Act approved September 16, 1940, 54 Stat. 890, as extended by Sec- 
tion 7 of the act of August 18, 1941, 55 Stat. 627, a returning veteran is 
entitled to reemployment benefits in his former position or one of 
like seniority, status and pay, provided (1) that he receives a certificate 
of satisfactory service, (2) that he is physically and mentally qualified 
to perform the duties of the position, and (3) that he applies within 
forty (40) days of the date of his discharge from the military service. 
See 21 Comp. Gen. 403; id. 566; id. 1007. 

Section 2 of War Service Regulation XIII of the Civil Service Com- 
mission (page 41.01, Civil Service Rules) provides in material part 
as follows: 

Time limit.—Any person who is entitled to reemployment in the Government 
service under section 1 of this regulation, [taken from the Selective Training and 
Service Act] or under any provisions of Regulation IX shall be reemployed as 
provided in these regulations within thirty days of his application for reemploy- 
ment. © * © 

The portion of the Regulation quoted was in effect December 14, 
1943, when the employee whose case is here presented made application 
for restoration within forty (40) days from November 27, 1943, 
reported as date of his discharge from the military service. See 
Departmental Circular of the Civil Service Commission No. 323, re- 
vised, Supplement 21, dated July 19, 1943. 

Civil Service Departmental Circular No. 451, dated November 13, 
1943 (page 142.01, Civil Service Rules), to which you refer, contains 
the following: 

In cases where a former employee who is entitled to reemployment rights ap- 
plies for such rights within 40 days after discharge and makes a statement, accom- 
panied by such evidence (if any) as the agency deems necessary, that he needs 
additional time to recuperate from recent disease or injury, it is suggested that the 
agency continue his name on military furlough or on leave without pay with 
the understanding that the veteran will report back to the agency within a rea- 
sonable time as to his progress and the probable date when he will be able to 
return to work. [Italics supplied.] 

In view of the requirement of the War Service Regulation, swpra 
(which the Civil Service Commission had authority to promulgate 
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and which has the force and effect of law) for restoration of an em- 
ployee to a civilian position “within thirty days of his application for 
reemployment”, and in order to carry out the clear purpose and intent 
of the Selective Training and Service Act, it must be concluded that 
there is no authority, such as covered in the italicized portion of Civil 
Service Departmental Circular No. 451, to continue an employee in a 
military furlough status beyond 30 days from the date of filing appli- 
cation for restoration, but there must be an actual restoration of the 
employee to his former position or to a position of like seniority, status, 
and pay within 30 days of his application for restoration to entitle 
him to reemployment benefits, including the right to count military 
service towards automatic promotion. However, an employee may 
be restored to the rolls in such a civilian position within 30 days of 
filing application, either on an active duty status, or in a leave without 
pay status, provided it be determined administratively that all three 
of the statutory conditions entitling him to restoration are then met, 
including an administrative determination that the employee is physi- 
cally and mentally qualified to perform the duties of the civilian 
position to which he is restored. 23 Comp. Gen. 832. That is to say, 
the granting of leave of absence without pay is within administrative 
discretion in respect of any period of time, including a period imme- 
diately following restoration of an employee to his civilian position 
after discharge from the active military or naval service, although 
an employee does not have a vested right to such leave of absence 
without pay. 

In view of the misinformation contained in the italicized portion 
of Civil Service Departmental Circular No. 451, supra, regarding 
extension of military furlough—inconsistent with the War Service 
Regulation requiring restoration within 30 days—and with the under- 
standing that it was determined administratively that the employee 
was not physically or mentally disqualified to perform the duties of 
the civilian position when he made application for restoration, not- 
withstanding his allergic condition, it may be assumed, in the case 
presented, that the employee actually was restored to a civilian posi- 
tion under the terms and conditions of the Selective Training and 
Service Act within the time allowed by the War Service Regulations 
and was granted, administratively, leave of absence without pay until 
April 17, 1944, for the purpose stated in Civil Service Circular No. 
451, supra. 

But, on the other hand, if it were administratively determined that 
the employee was disqualified, either physically or mentally, for res- 
toration within 30 days of his filing of application, there would be 
required the conclusion that he has not been restored in accordance 





i a -| 


east Oo <i 


—— © Oo tf f@ 


DECISIONS OF THE COMPTROLLER GENERAL 361 


with the terms and conditions of law and may not be granted any 
reemployment benefits by reason of his former civilian service. 

Section 5 of the “Regulations Governing Within-Grade Salary Ad- 
vancements,” Executive Order No. 8882, of September 3, 1941, issued 
by the President pursuant to the authority vested in him by section 
7 (g) of the Classification Act, as amended by the act of August 1, 
1941, 55 Stat. 613, 614, provides: 


Any employee of the Federal Government who in accordance with the provi- 
sions of the Selective Training and Service Act of 1940 (Public No. 683, 76th 
Congress), or of Public Resolution No. 96 approved August 27, 1940, relating to 
the mobilization of auxiliary military personnel, is restored to the same position 
or a position of like seniority, status, and pay, without loss of seniority, shall be 
entitled to receive a salary at a rate of not less than the employee’s latest rate 
prior to his entrance into active military or naval duty plus any within-grade 
advancement or advancements to which he would have been eligible under the 
provisions of the said section 7 (b) of the Classification Act of 1923, as amended. 
[Italics supplied.] 


It has been held that the period in a non-pay status between termi- 
nation of active military service and restoration to a civilian status is 
to be regarded the same as any other period in a non-pay status within 
the meaning of section 2 (c) of said Executive Order No. 8882 of 
September 3, 1941, providing: 


Secrion 2. In computing the periods of service required by the said section 7 
for within-grade advancements there shall be credited to such service: 
* + . 7 2 * * 


(c) Time elapsing in a non-pay status (including break in service) not exceed- 

ing thirty days within any one time period of eighteen or thirty months, as the 
case may be. 
See 23 Comp. Gen. 617. That is to say, under section 5 of the Presi- 
dent’s regulations above quoted, all of active military services may be 
counted toward automatic promotion, but under section 2 (c) of the 
same regulations, an employee may count only 30 days of a longer 
period in a non-pay status between discharge from the active military 
service and restoration to active civilian service for the purpose of 
automatic promotion. 

Accordingly, if the employee whose case is here presented met all 
the statutory conditions entitling him to reemployment and otherwise 
properly was restored to duty, he may count towards automatic pro- 
motion only the period of his military service from January 6, 1943, to 
November 27, 1943, both dates inclusive, and, also, not to exceed 30 
days in a non-pay status thereafter, that is, through December 27, 
1948. He may not count any of the period from December 28, 1943, 
through April 16, 1944, prior to his return to active duty, when he was 
in a non-pay status. 


654881™—46——25 
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(B-44497) 


SUBSISTENCE— PER DIEMS—NAVY OFFICER — VESSEL-CONVERSION 
DUTY; LACK OF LODGING OR MESSING FACILITIES WHILE TRAVEL- 
ING ON VESSELS 


The right of a Navy officer to per diem in lieu of subsistence, as provided in orders 
assigning him to temporary duty at a certain place in connection with the 
conversion of a vessel and on board when placed in commission, terminated 
when the vessel was temporarily placed in commission to be ferried to an- 
other shipyard to complete the conversion, and, in the absence of a provision 
for per diem in the new orders assigning him to temporary duty in connection 
with the second conversion period, a subsequent despatch purporting to 
continue in effect the per diem authorized in the first orders may be given 
prospective effect only. 

Even though no lodging or messing facilities be available for Navy officers while 
traveling on Government-owned vessels, including small surface craft, pay- 
ment of per diem in lieu of subsistence to such officers is precluded by the pro- 
visions of section 12 of the Pay Readjustment Act of 1942 limiting officers to 
reimbursement of actual and necessary expenses when traveling on Govern- 
ment-owned vessels for which no transportation fare is charged. 


Assistant Comptroller General Yates to the Secretary of the Navy, November 
7, 1944: 


Reference is made to your letter of September 12, 1944, requesting a 
decision on the following questions: 


(a) Whether or not the General Accounting Office will be required to object 
to payments of per diem which might be made by Navy Disbursing Officers under 
instruction from the Navy Department that the per diem specified in the orders 
for the first fitting out period applied during the second fitting out period but not 
during the period the vessel was in commission and was being ferried from New 
Orleans, Louisiana, to Tampa, Florida, as in the specific case mentioned in the 
enclosure? 

(b) Whether or not per diem, if otherwise authorized in the orders, may be paid 
to officers while aboard vessels or small surface craft on which lodging and 
messing facilities are not available? 


The conditions giving rise to question (a) are stated in a letter 


dated August 12, 1944, from the Chief of Naval Personnel, in part as 
follows: 


1. In a number of instances it has been found necessary to place a new vessel in 
commission before the ship was actually completed, ferry it to another ship yard, 
place it out of commission, and there complete the vessel. On completion it is 
against placed in commission. 

2. This bureau considers that these two periods of fitting out are in reality one 
period of fitting out interrupted by the transfer of the vesse] from one ship yard 
to another, It would appear that an officer receiving a per diem during the first 
fitting out period should automatically be entitled to the per diem during the 
second portion of the time the vessel is fitted out. As an illustration, despatch 
orders were issued to Lieutenant (jg) Thomas L. Jammes, U. 8. N. 197095, on 17 
December 1943 detaching him from the U. S. 8S. Capella (AK-13) and directing 
him to proceed to New Orleans, La., and report to the Assistant Industrial 
Manager for temporary duty in connection with the conversion of the U. S. S. 
Stag at the Delta Shipbuilding Co., New Orleans, La., and for duty on board 
when placed in commission. He was detached from the U. S. 8S. Capella at 
Baltimore, Md., on 27 December 1943 and reported at New Orleans, La., on 3 
January 1944, On 16 February 1944 the U. S. S. Stag was placed in commission 
at New Orleans, La., and was ferried to Tampa, Fla., where it was placed out 
of commission on 1 March 1944. The fitting out process was continued and the 
U. 8. S. Stag was eventually placed in commission on 29 July 1944. 
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3. Enclosed is (a) copy of despatch orders of 17 December 1943 assigning Lieu- 
tenant (jg) Jammes to duty connection fitting out at New Orleans, La., with reim- 
bursement on a per diem basis for a period not exceeding ninety days. 
(b) Despatch orders of 1 March 1944 detaching this officer and others on or 
about 1 March 1944 from duty on board the U. 8S. 8S. Stag (AW-1) assigning him 
to temporary duty in connection conversion U. S. 8. Stag (AW-1) at Tampa 
Shipbuilding Co., Tampa, Fla. and duty on board when placed in commission. 
No mention of a per diem was made in these orders but on 16 May 1944 when it 
was discovered what had happened, an effort was made to bring to life the per 
diem that was allowable during the first fitting out period. 


The statement of the Chief of Naval Personnel to the effect that 
on May 16, 1944, an effort was made to “bring to life” the per diem 
that was allowable during the first period of temporary duty in con- 
nection with fitting out the vessel, apparently has reference to a Bureau 
of Naval Personnel despatch dated May 16, 1944, in relevant part, as 
follows: 


Following officers provisions per diem allowance orders indicated remain in 
effect * * * Lt JG Thomas L Jammes 197095 orders seventeen Dec. 

Authority for prescribing a per diem allowance for personnel of 
the military and naval services is contained in the second paragraph of 
section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, 365, as 
follows: 


Unless otherwise expressly provided by law, no officer of the services men- 
tioned in the title of this Act shall be allowed or paid any sum in excess of 
expenses actually incurred for subsistence while traveling on duty away from 
his designated post of duty, nor any sum for such expenses actually incurred in 
excess of $7 per day. The heads of the executive departments concerned are 
authorized to prescribe per diem rates of allowance, not exceeding $6 [increased 
to $7 by the provisions of section 119 of the Naval Appropriations Act, 1944, 57 
Stat. 217], in lieu of subsistence to officers traveling on official business and away 
from their designated posts of duty * * *. 

Article 2501, paragraph 4 (a) of the U. S. Navy Travel Instructions, 
provides: 

Actual and necessary expenses or per diem allowances, as authorized in orders, 
are allowed. For all travel outside the continental limits of the United States, 
per diem is allowed even though not specified in orders * * *. 

The prescribing of a per diem allowance is expressly limited by 
statute to periods during which officers are traveling on oflicial business 
and away from their designated posts of duty. It has been held that 
such periods may include the interval of temporary duty served under 
orders assigning an officer to temporary duty in connection with the 
fitting out or conversion of a vessel prior to Reporting for duty on 
board when the vessel is placed in commission. 23 Comp. Gen. 522. 
However, the regulations promulgated to carry out the statutory pro- 
visions relative to the payment of per diem contemplate that the orders 
directing travel and temporary duty in the United States will specify 
per diem, if it be administratively determined that the conditions 
under which the travel and temporary duty are to be performed are 
such that the payment of such allowance is warranted. There is no 
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authority under the regulations for payment of per diem where travel 
and temporary duty are performed under orders which do not specify 
per diem, except for travel outside the continental limits of the 
United States. 

The orders of December 17, 1943, assigned Lieutenant Jammes to 
temporary duty in connection with the conversion of the U. S. S. Stag 
(AW-1) and to duty on board when placed in commission, and pro- 
vided for payment of a $7 per diem in lieu of subsistence for a period 
not exceeding 90 days. When the ship was placed in commission on 
February 16, 1944, Lieutenant Jammes’ travel status terminated and 
his right to the per diem under those orders came to an end. New 
orders were then required to return him to temporary duty and the 
orders of March 1, 1944, which had the effect of again placing him in 
a travel and temporary duty status, made no provision for the pay- 
ment of a per diem. It follows that the despatch of May 16, 1944, 
purporting to continue in effect the per diem allowance authorized in 
the completed orders of December 17, 1943, may be recognized as 
operating prospectively, only, it being well established that a per diem 
may not be authorized retroactively. B-21212, December 22, 1941; 
B-30727, January 4, 1943; B-37383, November 8, 1943; B-42516, 
July 18, 1944; 7 Comp. Gen. 276; and 14 td. 571. The circumstance 
that the two periods of fitting out the vessel—one at New Orleans, 
Louisiana, and the other at Tampa, Florida—were closely related does 
not provide a legal basis for the retroactive authorization of a per 
diem or for the payment of a per diem not previously authorized as 
required by the controlling regulations. However, as the said despatch 
of May 16, 1944, shows a clear administrative intent to authorize 
payment of per diem to the officer while on temporary duty in con- 
nection with the conversion of the vessel at Tampa at the same rate 
and under the same conditions as authorized by the orders of Decem- 
ber 17, 1943, for temporary duty at New Orleans, it may be considered 
as authority for the payment of per diem to the officer, while on tem- 
porary duty at Tampa in connection with the conversion of the vessel, 
from the date of such despatch, but not in excess of a total of 90 days 
at both places, the limitation to 90 days in the original order not 
having been extended or subsequently changed. Cf. 18 Comp. Gen. 
975; 23 id. 713. Your question (a) is answered accordingly. 

In connection with your question (b), there was submitted a letter 
dated August 31, 1944, from the Chief of the Bureau of Supplies and 
Accounts, in part as follows: 

In connection with the question presented, the further question arises as to 
whether officers are entitled to per diem, their orders otherwise providing therefor, 
while on board vessels on which no messing or lodging facilities are provided. 


In paragraph 7 of Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 366, 
it is provided that: . 
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“Personnel of any of the services mentioned in the title of this Act perform- 
ing travel on Government-owned vessels for which no transportation fare is 
charged shall be entitled only to reimbursment of actual and necessary expenses 
incurred.” 


In many cases, under the circumstances described in the basic letter, and also 
in connection with the ferrying of small surface craft, the lack of any messing or 
sheltering facilities makes it necessary for the vessel to dock, and the personne] 
on board tu go ashore each night to secure lodging and subsistence. It does not 
appear that the above-quoted statutory provision was intended to apply to such 
cases, the primary purpose thereof appearing to have been to prohibit the pay- 
ment of per diem for travel on Government vessels in regular service. Accord- 
ingly, it is recommended that decision be requested of the Comptroller General 
as to whether per diem, if otherwise authorized in the orders, may be paid to 
officers while on board vessels or small surface craft on which lodging and messing 
facilities are not available. 

It was held in decision of June 22, 1926, 5 Comp. Gen. 1009, that 
an earlier statutory provision essentially the same as that quoted by the 
Chief of the Bureau of Supplies and Accounts from the Pay Read- 
justment Act of 1942, 56 Stat. 366, precluded the payment of a per diem 
to an Army officer while making inspection trips on a small launch 
having no sleeping accommodations or cooking facilities. It was said 
that “the term ‘Government owned vessels’ would cover all Govern- 
inent-owned launches, boats, towboats, transports, etc., and would 
include the class of described boats used for making inspections in 
the Huntington (W. Va.) engineer district.” It has been held, also, 
that an Army officer ordered to perform travel between two desig- 
nated places by Government-owned vessel was in a continuous status 
of traveling on a Government-owned vessel, precluding the payment 
of a per diem, notwithstanding he was required to disembark in con- 
nection with a scheduled stop-over of the vessel during which period 
meals and quarters were not furnished on board. A-36993, July 9, 
1931. The present statute makes no exceptions, but apparently was 
intended to extend to all travel on Government-owned vessels of every 
class and, inasmuch as officers while traveling on Government-owned 
vessels are entitled “only to reimbursement of actual and necessary 
expenses incurred”, it must necessarily be held that the payment of 
per diem while so traveling is not authorized. Accordingly, your 
question (b) is answered in the negative. 


(B-45286) 


SUBSISTENCE—PER DIEMS—VESSELS—DEDUCTIONS FOR MEALS AND 
LODGING FURNISHED ON GOVERNMENT-OPERATED VESSELS 


Where an employee's travel order authorized $7 per diem in lieu of subsistence 
for travel outside the continental United States “except that the rate will 
be $2.50 aboard ships when ticket includes meals and berth,” the exception 
is regarded as having been intended for application if the travel were per- 
formed on a commercial vessel, and where the travel was not so performed 
but by a vessel operated by the Government under bareboat charter, the 
$7 rate became the basic rate payable, from which one-fifth must be deducted 
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for each meal and lodging furnished without cost, in accordance with para- 
graph 47 (a) of the Standardized Government Travel Regulations. 


Comptroller General Warren to Capt. R. F. Luce, U. S. Coast and Geodetic 
Survey, November 7, 1944: 


I have your letter of October 21, 1944 (50-NFL-hmh), as follows: 


There is attached hereto a voucher which has been presented to the under- 
signed, certifying officer, for certification for payment, in favor of Robert F. 
Maffey, Senior Engineering Aid, in the amount of $12.50, covering per diem 
between Seattle, Washington and Seward, Alaska from June 23 to 28, 1944, under 
orders of the Director of the Coast and Geodetic Survey dated May 30, 1944. 

The employee's travel orders provided for a per diem of $2.50 “aboard ships 
when ticket includes meals and berth.” Travel was performed on a Government 
Transportation Request covering transportation, meals and berth on the S. S. 
Denali of the Alaska Steamship Company operating under bareboat charter 
to the War Shipping Administration. 

The undersigned is in doubt as to whether paragraph 47 (a) of the Government 
Travel Regulations, providing that not less than one-fifth of the authorized 
per diem rate will be deducted for each meal and/or lodging furnished without 
charge by a Government agency is for application to the extent of a deduction 
of 4/5 for the three meals and berth furnished, because of the fact that the 
vessel on which travel was performed was under charter to an agency of the 
United States Government. It is anticipated that a number of similar vouchers 
will be submitted to the undersigned for certification, and an early decision in 
the matter is therefore respectfully requested. 


The travel orders issued May 30, 1944, authorizing travel by Robert 
I’. Maffey and two others between Corinth, Mississippi, and Anchor- 
age, Alaska, provided for per diem in lieu of subsistence of $5 within 
the continental United States between Corinth, Mississippi, and 


Seattle, Washington, and $7 per diem outside of the continental 
United States “except that the rate will be $2.50 aboard ships when 
ticket includes meals and berth.” The voucher submitted in favor of 
Mr. Maffrey shows that the transportation by steamship between 
Seattle, Washington, and Seward, Alaska, was procured upon Gov- 
ernment transportation request No. C-487497 at a cost of $81.20. 

Paragraph 47 of the Standardized Government Travel Regulations 
provides as follows: 

On vessels.—On vessels where the price of passage includes meals, per diem 
in lieu of subsistance on shipboard will be allowed if specifically authorized. 
(Gratuities to Government employees will not be allowed.) 

(a) Furnished by a Government agency without charge.—Not less than one- 


fifth of the authorized per diem rate will be deducted for each meal and/or lodging 
furnished without charge by a Government agency. 


In decision of August 25, 1942, B-24517, to the Chairman, Federal 
Communications Commission, there was considered a claim for per 
diem in lieu of subsistence filed by an employee traveling between the 
United States and Honolulu on a vessel chartered to the Navy De- 
partment (the employee having been included in a group of Govern- 
ment employees whose transportation was procured upon a Govern- 
ment transportation request) in which decision it was stated— 


When transportation is obtained on ordinary commercial lines, per diem in 
lieu of subsistence, even where the price of passage includes meals, may be au- 
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thorized administratively, subject to the emphatic requirement of paragraph 45 
of the regulations, stating— 
. 


ie * It is the responsibility of the heads of the departments and estab- 
lishments to see that travel orders authorize only such per diem rates as are 
justified by the nature of the travel. To this end care should be exercised to 
prevent the fixing of a per diem rate in excess of that required to meet the 
necessary authorized expenses.” 


However, in the present case, since the vessel was being operated by the United 
States and no charge was made for meals, it is evident that paragraph 47 (a) 
of the travel regulations, hereinbefore quoted, applies directly, and that one-fifth 
of the per diem rate must be deducted for each meal (presumably three) fur- 
nished on board each day. Compare 15 Comp. Gen. 78; A-37479, August 3, 1931. 
However, the berthing of the entire group of travelers in the social lounge of the 
vessel need not be regarded as the furnishing of “lodging” within the contempla- 
tion of the regulations, under the circumstances, but may be considered, rather, 
to have been merely a necessary incident to the transportation of the employees, 
and no deduction need be required therefor. 

Had the travel orders in the present case merely prescribed $7 per 
diem for travel outside the continental United States, as in the case 
considered in the above decision, there would be no doubt but that the 
$7 per diem should be reduced by one-fifth for each meal and lodging 
furnished without charge to the traveler on a vessel owned or con- 
trolled by the United States. Doubt is injected into the case by the 
provision in the travel orders “except that the rate will be $2.50 aboard 
ships when the ticket includes meals and berth.” However, that pro- 
vision doubtless has reference to travel if performed upon commercial 
vessels, in which case the first subparagraph of paragraph 47 of the 
Standardized Government Travel Regulations, supra, would apply. 
But the travel here was not so performed within contemplation of said 
subparagraph of the regulations. Rather, in the light of the decision, 
supra, there is for invoking here the provisions of paragraph 47 (a) 
of the above-quoted regulations. As the payment of $2.50 per diem 
without reduction would be in excess of the per diem allowances au- 
thorized under the Standardized Government Travel Regulations 
when the traveler is furnished meals and lodging free of charge by the 
Government, its application to travel on a vessel owned and chartered 
by the United States is not authorized, and said provision of the 
travel order properly is for disregarding. Accordingly, as the travel 
was not on a commercial vessel but on a Government-owned vessel, 
the $7 per diem rate specified in the travel order for travel outside of 
the continental United States becomes the basic rate for consideration 
in this case and, as such, is subject to reduction of one-fifth for each 
meal and lodging furnished the traveler without charge by a Govern- 
ment agency (in this case the vessel under charter to the United 
States). Hence, the traveler in this case will be entitled only to 
one-fifth of $7 per diem or $1.40 for each whole day covered by travel 
on the vessel between Seattle, Washington, and Seward, Alaska, and 
proportionately for fractional days. For computation of per diem 
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when the rate changes during the day see 12 Comp. Gen. 429; 13 id. 
94; 24 id. 7. 

The voucher is returned herewith and should be recomputed to ac- 
cord with the foregoing before being certified for payment. 






























(B-45470) 
COMPENSATION—INITIAL SALARY RATE—REINSTATEMENT 





Upon reinstatement of a former employee, his salary may be fixed initially at 
a prescribed rate above the minimum for the grade in which reinstated, to 
the extent of the rate received at the time of his last separation from serv- 
ice, regardless of the agency in which employed; however, the initial salary 
rate may not be fixed above the grade minimum on the basis of a higher rate 
received in other than the last position, even though the higher rate was 
received during former service in the reinstating agency. 22 Comp. Gen. 
925, distinguished. 


Comptroller General Warren to Charles F. Kemmell, Federal Works Agency, 
November 9, 1944: 


Reference is made to your letter of October 27, 1944 (Finance-Pay- 
roll-LFB) as follows: 


Pursuant to Section 3 of the Act approved December 29, 1941 (Public Law 
389—77th Congress), your decision is respectfully requested as to the salary 
rate legally payable to an employee reentering the Federal service under au- 
thority of War Service Regulation VIII. In illustration of the question raised 
there is cited below a case at hand in this office. 

For your information in deciding the legality of the payment, Mrs. Margaret 
H. Thomson, CAF-4, Clerk-Stenographer, $1800 per annum, was separated from 
the rolls of the Federal Works Agency, Public Buildings Administration, at 
the close of business June 11, 1942 because of transfer to the War Production 

° Board, Kansas City, Missouri. She entered on duty with the War Production 
Board on June 12, 1942, as Secretary, $1620 per annum and was separated Oc- 
tober 1943, at $1,800 per annum; was appointed in the War Department, Camp 
Howze, Texas, as a Secretary $1,440 per annum in January 1944, being separated 
October 3, 1944 at $1,620 per annum. She was reappointed in this office on 
October 16, 1944 as CAF-3, Clerk-Stenographer, $1,800 per annum. 

There is attached herewith payroll voucher (Standard Form 1013d-Revised) 
in the amount of $48.66 in favor of Margaret H. Thomson, Clerk-Stenographer, 
CAF-3, $1,800 per annum, representing salary from October 6, 1944 to and in- 
cluding October 23, 1944, payable from the Appropriation “8051010.001, Salaries 
and Expenses, Public Buildings and Grounds in the District of Columbia and 
Adjacent Areas, Public Buildings Administration, 1945.” 

A reply at your earliest convenience will be appreciated as to whether Mrs. 
Thomson can be properly reappointed as Clerk-Stenographer, CAF-3, $1,800 
per annum, the salary she was receiving at the time of her separation from 
this office and the attached voucher certified for payment as prepared, or should 
she be reappointed as Clerk-Stenographer, CAF-3, $1,620 per annum, the salary 
she was receiving at the time of her separation from the War Department. 


An employee may be reinstated at an initial salary rate not in ex- 
cess of the salary rate which was received when he was last separated 
from the Federal service in a salaried position regardless of the agency 
in which employed, except when an increase over that rate is neces- 
sary in order to pay the minimum salary rate of the grade to which 
reinstated. 16 Comp. Gep. 598; 20 id. 318. The rule may not be ap- 
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plied on the basis of any former service even though in the same agency 
for which a salary rate was paid other than the last salaried position. 
Cf. 22 Comp. Gen. 925, involving a case where an intervening period 
of service was without compensation. Hence, in the case presented 
the initial salary rate of the reinstated employee may not be fixed at 
$1,800 per annum in grade CAF-3, the last salary rate received in the 
Federal Works Agency, but at $1,620 per annum the salary rate re- 
ceived in her last Federal service in the War Department. Cf. deci- 
sion of September 19, 1944, B-44393, 24 Comp. Gen. 226, to the Sec- 
retary of Agriculture. 

Accordingly, you are not authorized to certify the voucher for 
payment. 

The voucher is returned herewith. 


(B-45472) 


COMPENSATION—INITIAL SALARY RATES—RETRANSFER TO FORMER 
POSITION AFTER PROMOTION TO FILL VACANCY CREATED BY AN- 
OTHER EMPLOYEE’S ENTRANCE INTO MILITARY SERVICE 


Upon retransfer of an employee, not entitled to reemployment benefits under the 
War Service Regulations, to his former position after his promotion to fill 
a vacancy occasioned by another employee’s entrance into military sevice, 
it is entirely within administrative discretion whether the initial salary 
rate will be fixed at a prescribed rate above the minimum for the grade 
to which retransferred, not in excess of the rate received in the position 
temporarily occupied, or at the minimum rate—the latter rate being the only 
one required to be paid. 23 Comp. Gen. 201, amplified. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, November 9, 1944: 


I have your letter of October 24, 1944, as follows: 


In re: Compensation—Initial Salary Rates—Retransfer to Former Position 
after Promotion to Fill Vacancy Created by Another Employee’s Entrance in 
Military, ete. Service. 

There has been presented to the Commissioners for decision as a matter 
of policy the proper salary rate to be assigned an employee under the following 
circumstances : 

Employee “A” occupied a position classified as CAF-5 ($2,000 to $2,600 until 
October 1, 1941, when he was granted military leave to enter the armed forces. 
At that time he was receiving an annual salary of $2,100, having received one 
within-grade promotion under the Act of August 1, 1941. On October 26, 1941, 
Employee “B” who was classified CPC-5 ($1,680 to $2,040) and who was receiv- 
ing $1,680, the minimum of CPC-5, was promoted temporarily to the CAF-5 
position and assigned the salary rate of $2,000. On July 1, 1943, Employee “B” 
received a within-grade promotion to $2,100 under the Act of August 1, 1941, 
which he is now receiving. 

There has been called to the attention of the Commissioners your decision 
of September 18, 1943 to the Secretary of War, 23 Comp. Gen. 201. The first 
paragraph of the letter from the Secretary of War to your office reads: 

“In accordance with your decision of September 20, 1940 (20 Comp. Gen. 
167), the Department has exercised the administrative discretion outlined 
therein by adopting the policy of granting military furlough status to civilian 
employees who enter on active military, naval, or merchant marine duty. Since 
such employees remain, technically, incumbents in their original positions, it has 
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become necessary to create additional identical positions for replacements and 
to fill them on an indefinite basis, that is, for the duration of the furloughed 
employees military or naval service. In a substantial number of cases these 
replacements are made by promotion or reassignment of employees already in- 
the service. Your assistance is requested in solving a problem which has arisen 
in connection with the procedure to be followed when these latter employees are 
themselves called into the armed forces.” 

The specific questions asked by the Secretary of War were: 

“(a). Under the circumstances outlined above, may an employee who is re- 
duced in grade after promotion during the military furlough status of another 
employee be permitted to retain the salary of the higher position provided that 
it represents one of the salary steps of the lower grade? 

“(b). Must he be reduced to the minimum of his permanent grade, or to the 
salary rate he held prior to promotion? 

“(c). If question a is answered in the negative, may the period spent in the 
higher grade be credited toward within grade salary increase in the lower grade? 

“(d). Would the answers to the above questions be applicable to all cases of 
temporary promotion or reassignment or are the principles limited in effect to 
reductions prior to furlough for military service?” 

The questions were answered as follows: 

“Accordingly, in the light of the foregoing considerations, question @ is an- 
swered in the affirmative, and question bd is answered in the negative, making it 
unnecessary to answer question c. Question d is stated too broadly to permit 
of a specific answer. 

“The rule stated herein is to be regarded as limited to the class of employees 
represented by the case presented in the first paragraph of your letter.” 

The following is excerpted from your decision of September 18, 1943: 

“The promotion or reassignment of employees already in the service to fill 
vacancies caused by other employees entering the active military or naval service 
may be for a short, long or indefinite period. In view of such uncertainties, 
and as it is understood that all departments and agencies of the Government 
do not furlough employees without pay when they enter the active military or 
naval service—some agencies separating the employees in such cases—there is 
perceived no sound reason why such promotions or reassignments may not be 
regarded as being upon the same basis as any other promotion or reassignment 
involving a grade change for the purpose of fixing the initial salary rates in the 
grades to which such employees are returned upon termination of such services 
at the time the other employees return from active military or naval service. 
That is to say, the general rule stated in the decisions of the office for fixing 
initial salary rates of employees upon demotions from one grade to another— 
other than for disciplinary reasons—are applicable in the situations presented. 

“Transfers, promotions, and demotions are not regarded as new appointments 
such as are required to be made at the minimum rate of the appropriate grade. 
20 Comp. Gen. 626; 22 id 925. The general rule for determining the salary rate 
initially applicable when an employee is transferred, promoted, or demoted be- 
tween Classification Act positions is that the employee may be paid initially in 
the grade to which transferred, promoted, or demoted, (a) without loss of salary 
rate paid the employee in his former position, including any periodic or meri- 
torious salary advancement, providing his former salary rate, also, is a standard 
rate in the new grade, or (b) with as little loss of salary as is necessary to pay 
a rate prescribed for the grade to which transferred, promoted or reduced. See 
20 Comp. Gen. 579; 21 id. 791, 796; 22 id. 489, and the decisions therein cited.” 
[Italics supplied.] 

Having in mind that “the general rule for determining the salary rate 
initially applicable when an employee is transferred, promoted or demoted be- 
tween Classification Act positions is that the employee may be paid initially in 
the grade to which transferred, promoted or demoted * * *. (b) with as 
little loss of salary as is necessary to pay a rate prescribed for the grade to 
which transferred, promoted, or reduced.” [Italics supplied], and the fact 
that a negative answer was given to the question of the Secretary of War which 
reads “b. Must he be reduced to the minimum of his permanent grade, or to the 
salary rate held prior to promotion?” [Italics supplied], the Commissioners 
are in doubt, in the example cited above, as to whether they may properly order 
the reassignment of Employee “B” to the minimum rate of his permanent posi- 
tion in CPC-5 ($1,680), upon the return to District service and restoration to his 
CAF-5 position of Employee “A”. 
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Specifically, the Commissioners request to be advised: 

(1) If Employee “A” returns to District service and is restcred on November 
1, 1944, to his position classified CAF-5, to which salary rate in CPC-5 is it 
required that Employee “B” be assigned? 

(2) On the restoration of Employee “A” to his CAF-5 position, do the Com- 
missioners have it within their discretion to assign Employee “B” to such salary 
rate in CPC-5, as they see fit, that is, to $1,680, $1,740, $1,800, $1,860, $1,920, $1,980 
or $2,040 per annum. 

(3) May such promotions that have been occasioned by the entrance of an 
individual into the Military Service be administratively regarded as temporary 
and therefore not included in the provisions of the decisions cited herein, as 
well as the “series” or “chain” of promotions that may have resulted from such 
action? 


In the decision of September 18, 1943, 23 Comp. Gen. 201, from 
which you quote, relative to fixing the initial salary rate of an em- 
ployee upon retransfer or reappointment to his former position in a 
lower grade from a position in a higher grade occupied during the 
absence of the regular incumbent in the armed forces of the United 
States, there was applied the same general rule that has been in force 
for many years for fixing the initial salary rate upon transfer, pro- 
motion, or demotion of employees from one position to another. ‘That 
is to say, the transfer and retransfer of employees occasioned by the 
absence of other employees in the armed forces of the United States 
is to be regarded as having no different status in applying the general 
rule for fixing initial salary rates than on ordinary transfer, which 
general rule is stated in that portion of the decision of September 
18, 1943, quoted in your letter, supr¢, In all of the decisions of this 
office stating or applying the general rule, it has been with the thought 
that the rule is discretionary, rather than mandatory, with the ad- 
ministrative office. An employee has no vested right to be paid 
initially at any salary rate of a grade to which he is transferred, 
retransferred, appointed, reappointed, promoted or demoted except 
the minimum salary rate of the grade provided the employee does 
not have reemployment benefits under the War Service Regulations. 
As to that situation, see 28 Comp. Gen. 265, 471, 594. Even after 
the enactment of the within-grade promotion law it was held that 
the application of the general rule is discretionary. See the decision 
of February 21, 1942, 21 Comp. Gen. 791, wherein it was held, inter 
alia, as follows : 

The vested right of an employee to retain a periodic or meritorious within- 
grade salary advancement granted pursuant to the act of August 1, 1941, main- 
tains only so long as he remains in the position in which the advancement was 
granted, but, upon the transfer, promotion, or reduction of an employee from one 
position to another with different duties and responsibilities, whether in the 
same or different grade, it is within administrative discretion under section 
10 of the Classification Act of 1923 to fix his initial salary in the new position 


at such prescribed rate of the grade as will save to him the benefit of a within- 
grade salary advancement to which he previously had become entitled. 


Of. decision of November 2, 1944, B-45244, 24 Comp. Gen. 841, to 
the Secretary of War. 
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Referring to question (1), only the minimum salary rate of $1,680 
per annum in grade CPC-5 is required to be paid initially to em- 
ployee B. 

Under the general rule, question (2) is answered in the affirma- 
tive, the rate received in grade CAF-5 having been $2,100 per annum— 
more than any of the salary rates in grade CPC-5. 

Under the rule stated in the decision of September 18, 1943, quoted 
in your letter, question (3) is answered in the negative. 


(B-45375) 


UNCLAIMED PRIVATE PROPERTY AND CASH RECOVERED FROM NAVY 
ENLISTED MAN CONVICTED OF THEFT—DISPOSITION 


Unclaimed personal property recovered from a Navy enlisted man court martialed 
and convicted of theft should be disposed of under the same rules and regu- 
lations as surplus Government property and the proceeds thereof, together 
with any unclaimed cash recovered from him, treated as miscellaneous 
receipts under the provisions of sections 3617 and 3618, Revised Statutes. 


Comptroller General Warren to the Secretary of the Navy, November 10, 1944: 


I have your letter of October 24, 1944 (file JAG: II: WJG:z, MM- 
O’Neal, Everett G./A17-20), as follows: 


There is transmitted herewith a letter from the Commanding Officer, U. §. 
Naval Air Station, Olathe, Kansas, dated September 14, 1944, with enclosure of 
list of unclaimed property, including cash in the amount of $121.50 and other 
articles, requesting instruction as to a@Me proper disposition to be made thereof. 

It will be seen from the enclosure that this property has been held at the U. S. 
Naval Air Station, Olathe, Kansas, since October 28, 1943; that it was seized 
in connection with the general court martial case of Everett G. O’Neal, Seaman, 
second class, U. S. Naval Reserve, who was convicted of theft; that O’Neal does 
not claim ownership to any of such property, and that there is no other claimant 
for such property. 

Your decision is requested as to the proper disposition to be made of the un- 
claimed cash and the other articles listed in the enclosure, including any proceeds 
which might be derived from the sale of any of such articles. 


In a somewhat similar casé involving funds recovered from an 
employee convicted of thefts from other employees and guests at 
the Yosemite Lodge in the Yosemite National Park, it was stated in 
decision of March 28, 1930, A-30997, as follows: 

In view of the fact that the funds in question can not be identified as belonging 
to anyone and, therefore, can not be held in trust to take care of claims sub- 
mitted therefor, and taking into consideration, also, the fact that said funds 
came into the possession of Mr. Townsley while in the performance of his official 
duties, they properly may be regarded as moneys received for the use of the 
United States under section 3617, Revised Statutes, in the enforcement of na- 
tional park laws and regulations, and as such for disposition by depositing and 
covering into the Treasury as miscellaneous receipts. * * 

In decision of March 8, 1938, A-93053, with respect to the disposi- 
tion of two typewriters left with the Civil Service Commission by 
persons unknown, it was stated: 


The typewriters may be accepted at this time as in the status of Government 
property, the accounting for which is required to be pursuant to the act of March 
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29, 1854, 28 Stat. 47. Said typewriters may be made the subject of an exchange 
in connection with the purchase of new typewriters, the value of the exchange 
to be accounted for accordingly; or if at this time they apparently have no 
exchange value they may be properly disposed of at a sale and the proceeds cov- 
ered into the Treasury of the United States pursuant to section 3618 of the 
Revised Statutes of the United States. 


See, also, 3 Comp. Gen. 461; 10 éd. 27. 

In the light of the decisions above quoted, you are advised that 
the unclaimed personal property recovered from the seaman con- 
victed of theft, should be disposed of under the same rules and regu- 
lations as surplus Government property and the proceeds thereof, 
together with the unclaimed cash, should be deposited for covering into 
the Treasury of the United States as miscellaneous receipts under the 
provisions of sections 3617 and 3618, Revised Statutes. 


(B-45517) 


LEAVES OF ABSENCE—ANNUAL—ACCRUAL—ONE-HALF DAY QUAR- 
TERLY CREDIT—EFFECT OF TERMINAL LEAVE STATUS AT END OF 
QUARTER 


The prohibition in section 2.1 (a) of the Annual Leave Regulations against the 
accrual of annual leave during terminal leave does not preclude the one-half 
day quarterly annual leave credit, authorized under section 2.1 (a) of the 
regulations, from being credited to an employee who is in a terminal leave 
status at the end of a quarter if he was in a pay status during the entire 
quarter. 23 Comp. Gen. 837, amplified. 


Comptroller General Warren to the Secretary of War, November 11, 1944: 
I have your letter of October 31, 1944, as follows: 


The Department has been requested to interpret for its field certifying officers 
the application of your decision dated May 2, 1944 (B-41468) with respect to 
Section 4.2 (b) of Executive Order No. 9414. 

The pertinent portion of the Executive Order in question is as follows: 

“(b) Annual leave shall not accrue to an employee while on terminal leave 
* * *, In such cases the accrual of leave shall cease at the close of the last 
day on which he was present for duty * * *.” 

The answer to question 2 in the decision cited above provides an affirmative 
reply to the following inquiry: 

“May the additional quarterly credit under Section 2.1 (a) of the regulations 
be given to an employee who, upon completion of a quarter, is on the rolls of 
the department or agency whether on active duty or leave status?” 

The specific question has been raised for advice from this office as to whether 
your decision constitutes an exception to the specific terms of the above-quoted 
portion of Executive Order No. 9414 in those instances where an employee is in 
terminal leave status at the end of a quarter. The regulations issued by this 
Department prohibit the accrual of the additional half-day of leave credit under 
those circumstances. This interpretation is based on the reasoning that if an 
employee ceases to accrue the normal monthly leave credit upon entering into 
terminal leave status, he would also forfeit the right to any quarterly credit which 
might accrue to other employees during the same period. 

In view of the fact that the specific question has been raised and in order that 
future payments for terminal annual leave may be correctly computed, your 
decision is requested as to the applicability of your decision to this situation. 


On the basis of question and answer 2 in the decision of May 2, 1944 
(B-41468) , 23 Comp. Gen. 837, to which you refer, there was stated the 
following rule (quoting the fourth paragraph of the syllabus) : 
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The one-half day annual leave credit authorized under section 2.1 (a) of the 
Annual Leave Regulations for employees who have been continuously employed 
for an entire quarter may be credited to an employee who is on the rolls of a 
department or agency at the end of the quarter, irrespective of whether he is in an 
active duty or a leave status. 


On the basis of question and answer 4 in decision of April 15, 1944 
(B-41136) , 23 Comp. Gen. 789, the following rule was stated (quoting 
the third paragraph of the syllabus) : 

Where proper reductions in annual leave credit have been made pursuant to 
section 4.4 of the Annual and Sick Leave Regulations for a period of suspension 
for disciplinary reasons which is in excess of three days, or pursuant to section 
4.3 on account of leave of absence without pay 15 or more days during a calendar 
year, the requirements of the regulations in this respect have been satisfied, 
and, therefore, to deny, in addition thereto, the one-half day quarterly leave 
credit authorized under section 2.1 (a), for employees who were continuously 
employed for an entire quarter, would result in a double reduction in leave credit 
and is unauthorized. 

Under the provisions of section 2.1 (a) of the leave regulations, the 
quarterly credit of one-half day is based upon a pay status during an 
entire quarter, not merely upon a pay status during terminal annual 
leave. While it is provided by section 4.2 (b) of the leave regula- 
tions that no leave may be earned during terminal annual leave, the 
application of that regulation does not require a forfeiture of the quar- 
terly credit of one-half day’s leave earned during the entire quarter, 
and neither is there any other part of the regulations requiring such 
forfeiture simply because the end of the quarter happens to be within 
a period of terminal leave. 

Accordingly, the rule stated in the decision of May 2, 1944, B-41468, 
above quoted, should be applied as there stated. 


(B-45540) 


LEAVES OF ABSENCE—ANNUAL—COMPENSATION EQUIVALENT PAY-- 
MENTS—AUTOMATIC SEPARATION FROM SERVICE 


Section 2.4 of the Annual Leave Regulations, relating to an employee’s right to 
be granted his unused annual leave prior to separation from service, does 
not supersede or render inoperative any other provision of law automatically 
terminating the service or position of an employee on a certain date, and, 
therefore, an employee whose services were terminated by operation of law 
six months after notification of his failure to qualify in his position which 
had been covered into the classified civil service under the act of November 
26, 1940, may not be carried on the rolls, for the purpose of being paid for 
accumulated annual leave, beyond such statutory date of termination. 


Comptroller General Warren to the President, United States Civil Service 
Commission, November 13, 1944: 


I have your letter of October 31, 1944, as follows: 


The Commission respectfully requests your decision on a question which has 
arisen under Section 2.4 of Executive Order 9414, January 13, 1944 (Regulations 
Relating to Annual and Sick Leave of Government Employees). Section 2.4 
reads as follows: 





DECISIONS OF THE COMPTROLLER GENERAL 875 


“An employee who is to be separated from the service shall be entitled to the 
unused annual leave standing to his credit, and the date of his separation shall 
be so fixed as to permit him to take such leave, and in no case, whether the 
separation be voluntary or involuntary, shall the separation become effective on 
a date prior to the date of termination of such leave: Provided, That an employee 
who elects to forfeit the leave standing to his credit may do so by filing a written 
notice to such effect.” 

The Act of November 26, 1940 (54 Stat. 1211), known as the Ramspeck Act, 
extending the classified civil service, contains the following: 

“Sec. 2. (a) The incumbent of any office or position which is covered into the 
classified civil service under the provisions of section 1 of this Act shall not 
thereby acquire a classified civil-service status, except (1) upon recommendation 
by the head of the agency concerned within one year after such office or position 
has been covered into the classified civil service, and certification within such 
period by such head to the Civil Service Commission that such incumbent has 
served with merit for not less than six months immediately prior to the date such 
office or position was covered into the classified civil service; and (2) upon pass- 
ing such suitable noncompetitive examination as the Commission may prescribe: 
Provided, That any such incumbent shall be given only one such noncompetitive 
examination: Provided further, That any such incumbent who fails to pass the 
noncompettive examination provided in his case shall be separated from the 
service not later than sixv months after the Commission advises the appointing 
Officer that such employee has failed.” [Italics supplied. ] 

Except in the case of former employees returning from active service in the 
armed forces, the time limit for submitting original recommendations for classi- 
fication under the Ramspeck Act has of course expired. However, Section 6 of 
Executive Order 8743, April 23, 1941, issued pursuant to the act, permits persons 
who are reinstated under mandatory reemployment rights after service in the 
armed forces to be recommended for classification within one year of such rein- 
statement. AS a consequence, recommendations are still being received for 
classification under the Ramspeck Act. When the returned incumbent fails the 
noncompetitive examination, the Commission’s notice to the appointing officer 
contains the information, in accordance with the statute, that the incumbent 
must be separated from the service within six months. 

The question has been raised whether under Section 2.4 of the leave regulations, 
quoted heretofore, the six months’ period might be extended by the granting of 
accrued annual leave. In a recent case, the Commission officially informed an 
appointing officer by letter of April 8, 1944, that the employee “must be separated 
from the service within six months from the date of this letter (inclusive of 
leave to which entitled).” Upon receipt of the Commission’s letter the employing 
agency advised the employee to use his accumulated leave from time to time so 
that there would be no necessity of lapsing any of it subsequent to October 7, 
1944, the date on which he was to be terminated. Although the employee appealed 
the Commission’s decision, it was assumed that he would follow the advice given 
him with respect to his unused annual leave. His supervisor indicates that such 
leave would have been granted, but was not requested. Subsequent to the dis- 
approval of the employee’s appeal, he submitted his resignation, effective at the 
close of business October 6, 1944, plus any accumulated or accrued annual leave 
to which he may be entitled. He had to his credit at that time 10 days and 3 
hours of accumulated and accrued annual leave. 

The employing agency has addressed an inquiry to the Commission, asking 
whether the employee may be kept on the rolls until the expiration of all annual 
leave, in accordance with Section 2.4 of the leave regulations, If the answer is 
in the affirmative, the Commission will of course have to amend the terms of its 
notice in these cases. Your decision will be appreciated as to whether the 
employee must be carried on the rolls until the expiration of all annual leave to 
his credit ; or whether the statutory requirement of separation within six months 
requires a forfeiture of all leave not used within the six months. 
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Pursuant to the italicized portion of the act of November 26, 1940, 
54 Stat. 1211, 1212, quoted in your letter, the service of an employee 
who fails to qualify for a classified civil service status terminates by 
operation of law six months after the Civil Service Commission advises 
the appointing officer that such employee has failed to qualify. Section 
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2.4 of the leave regulations, quoted in the first paragraph of your 
letter, does not have the effect of superseding or rendering inoperative 
any other provision of law automatically terminating the service or 
position of an employee upon a certain date. See question and answer 
1 in decision of August 17, 1944, B-43283, 24 Comp. Gen. 184, and the 
last paragraph of decision of September 16, 1944, B-44515, 24 Comp. 
Gen. 222, and the decision therein cited. 

Accordingly, termination annual leave may not be granted for any 
period beyond the date of the statutory termination of an employee’s 
service pursuant to the act of November 26, 1940, supra, and all leave 
not used prior to such separation is forfeited. 


(B-45076) 
CONTRACTS—LABOR STIPULATIONS—EIGHT-HOUR LAW 





In the absence of circumstances justifying the omission of the provisions and 
penalty stipulations of the eight-hour law of 1912, as amended or qualified 
by section 303 of the act of September 9, 1940, respecting the employment of 
laborers and mechanics in excess of eight hours per day, the execution of a 
contract for laundry services not including such provisions and stipulations 
was beyond the scope of the contracting officer’s authority, and the agree- 
ment so executed imposed no obligation on the United States to pay for 
services rendered thereunder. 

The inclusion in a contract of a provision making it subject to the provisions 
of section 303 of the act of September 9, 1940, with respect to the payment 
of overtime compensation to laborers and mechanics employed in excess 
of eight hours per day, is not sufficient to effect compliance with the eight- 
hour law of 1912, as amended or qualified by said section 303, requiring the 
inclusion in Government contracts of a provision obligating the contractor 
not to employ laborers and mechanics in excess of eight hours per day 
unless overtime compensation be paid, and the stipulation of a penalty for 
violation of such obligation. 


Comptroller General Warren to Capt. Jno. F. Pearce, U. S. Marine Corps, 
November 14, 1944: 


T have your letter of October 11, 1944, as follows: 


Transmitted herewith for advance decision is public voucher in favor of 
Ideal-White Swan Laundry Company, Charleston, South Carolina in the amount 
of $147.04, representing laundry service furnished the Marine Barracks, Navy 
Yard, Charleston, South Carolina, during July 1944 pursuant to negotiated pur- 
chase order dated 29 May 1944 for furnishing such services for the fiscal year 
1945. Also, herewith are supporting papers including the purchase order and 
the contractor's bid dated 20 May 1944. 

It will be noted that the contractor in submitting its bid deleted from the 
invitation a provision reading as follows: 

“Overtime Compensation of Laborers and Mechanics.—It is understood that 
the contract is subject to the provisions of Section 303 of the Second Supple- 
mental National Defense Appropriation Act, 1941 (Public Act No. 781, 76th 
Congress) approved September 9, 1940.” 

Although the bid was not responsive to the invitation in that such provision 
had been deleted, the contract, in the form of a purchase order, was awarded 
to the above-named firm for the reason that it was the only bid received and the 
services urgently were required. Thereafter, the contractor was requested to re- 
execute the invitation to include the provision in order that the contract might 
be rewritten on a proper basis. This the contractor refused to do. 
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The act of 19 June 1912, 37 Stat. 137, 138, required that every contract to which 
the United States is a party and which involves employment of laborers and 
mechanics shall contain a provision that no laborer or mechanic doing any part 
of the work shall be required or permitted to work more than eight hours per 
day. It appears that while this constitutes a mandatory directive to contracting 
officers to include the provision in contracts of the type covered by the Act, credit 
for payments where the provision was omitted may be allowed by the General 
Accounting Office under certain circumstances. See 17 Comp. Gen. 937, 18 id. 
646, 20 id. 890, 21 id. 1110, and 22 id. 400. Also, it has been held that contracts 
for laundry services come within the purview of said act. 18 Comp. Gen. 337. 

The operation of the cited legislation was suspended as to Army, Navy and 
Coast Guard contracts by section 5 (b) of the act of 28 June, 1940, 54 Stat. 676, 
679. However, section 303 of the Second Supplemental National Defense Appro- 
—— Act, 1941, approved 9 September 1940, 54 Stat. 872, 884, provided as 
ollows: 

“Notwithstanding any other provision of law, the wages of every laborer and 
nfechanie employed by any contractor or subcontractor engaged in the perform- 
ance of any contract of the character specified in the Act of June 19, 1912 (37 
Stat. 138, U. 8S. C., title 40, sees. 324, 325), shall be computed on a basic day rate 
of eight hours per day and work in excess of eight hours per day shall be per- 
mitted upon compensation for all hours worked in excess of eight hours per day 
at not less than one and one-half times the basic rate of pay.” 

It will be noted that such act, in and of itself, does not provide a penalty 
for its violation, nor does it require a contract provision to render it operative. 
However, it apparently has been construed as reinstating and amending the 1912 
act, since in 20 Comp. Gen. 890, 898, it was held, in pertinent part as follows: 

“* * * since the contract here involved did not include the provision speci- 
fied in the eight-hour law nor the stipulation as to the penalty—and it does not 
appear that the contractor otherwise has agreed thereto—it must be held that 
the contractor, not having agreed thereto, is not subject to the penalty specified 
in the eight-hour law in the event it employs its laborers and mechanics in 
excess of 8 hours per day without paying time and one-half for overtime as 
= in section 303 of the act of September 9, 1940, Public No. 781, 54 Stat. 

” 


While there may be some doubt as to whether the act of 9 September, 1940 
requires the inclusion of a contract provision, the usual practice of the Marine 
Corps with respect to contracts such as this is to include a provision of the type 
deleted in this case. Although such provision was omitted in this case, your 
approval of the contract and of payments thereunder administratively is desired 
since the laundry services are necessary and are not possible of procurement 
otherwise. However, in view of the foregoing, doubt exists as to whether pay- 
ment may be made without your prior approval. 

Accordingly, and since other invoices will be presented for payment under the 
same contract, an early decision in the premises would be appreciated. 

“Please return the enclosures with your reply.” 


It has been held that section 303 of the Second Supplemental Na- 
tional Defense Appropriation Act, 1941, 54 Stat. 884, 40 U. S. Code 
325a, rendered inoperative the partial suspension of the Eight-Hour 
Law of 1912, 40 U. S. Code 324-326, provided for by the act of June 
28, 1940, 54 Stat. 679. See 21 Comp. Gen. 1110, 1111; Walling v. 
Patton-Tulley Transp. Co., 134 F. 2d 945. Also, it has been held that 
section 303 authorized “the employment of laborers and mechanics in 
excess of 8 hours per day on the condition, and only on the condition, 
that time and one-half be paid for all hours of work in excess of 8 
hours per day.” 20 Comp. Gen. 233, 235. 

It follows then that, the 8-hour law having been in effect, the instant 
contract was within its ambit and should have contained the provi- 
sions required thereby. As stated in 18 Comp. Gen. 337, 340: 
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The act is imperative and, within its own limitations, applies to every contract 

of whatever kind or description to which the Government is a party or which is 
made for or on behalf of the United States which may (not will) require or 
involve the employment of laborers or mechanics to do “any part of the work 
contemplated by the contract.” The act reposes no discretion in the heads of 
departments or independent agencies, or contracting officers or representatives 
of the Government to omit from any contract to which the act is otherwise appli- 
cable requirements for compliance with its provisions. “If affirmative words 
are absolute, explicit, and preemptory and show that no discretion is intended 
to be given, it will be held imperative.” Henderson case, 4 Ct. Cls. 75, 83. The 
rule is applicable here and the statute must be held to be “imperative” and 
applicable to all contracts within its purview. * * * 
Since, therefore, the contracting officer had no authority to execute 
the contract without these provisions the agreement so signed in vio- 
lation of the statute must be held to have imposed no obligation en 
the United States. See 18 Comp. Gen. 19; 20 Comp. Gen. 890, 894, 
and authorities there cited. 

There is noted your statement to the effect that no other bid was 
received and that the services were urgently required. But such fact 
does not warrant a departure from the plain duty imposed by the law. 
The Congress, in the act of March 4, 1917, 39 Stat. 1192, 40 U. S. Code 
326, specifically provided that the President in case of emergency could, 
on certain conditions, relax the statutory requirements; but it did not 
grant such emergency power to any other officials of the Government. 

The decisions cited by you in which, so you state, credit was allowed 
for payments notwithstanding the fact that certain statutory provi- 
sions were omitted from the contracts, are readily distinguishable. In 
17 Comp. Gen. 937, 18 Comp. Gen: 646, 20 Comp. Gen. 890, and 22 
Comp. Gen. 400, there had been a real question as to whether or not 
the act applied, or as to whether the facts brought the contract within 
the statutory exceptions. In 21 Comp. Gen. 1110, the requisite provi- 
sions of the act were not omitted. None of these factors are present 
here. 

With further reference to the matter, your attention is invited to de- 
cisions dated June 16, 1943, and July 15, 1944, B-33814, to the Secretary 
of the Navy, wherein it was ruled that a clause identical with that 
deleted by the instant contractor could not be regarded as sufficient to 
effect compliance with the 8-hour law, so that even had the deletion not 
been made, the contract would not have been proper. In the decision of 
June 16, 1943, it was stated : 

The issue here presented is whether the contract provision involved—that the 
contract “is subject to the provisions of Section 303 of the Second Supplemental 
National Defense Appropriation Act, 1941 (Public No. 781, 76th Congress), 
approved September 9, 1940”—properly may be regarded as sufficient to effect 
compliance with the mandatory requirements of the Eight-Hour Law, as amended. 
While the inclusion of said provision evidently was intended by both parties to 
the contract as a compliance with the requirements of the Eight-Hour Law, as 
amended, or qualified by said section 303 of the act of September 9, 1940, and 
probably would be so construed, in view of the possibility that the courts might 


hold that the inclusion of such a provision does not meet the requirements of the 
basic Eight-Hour Law as amended or qualified and, accordingly, that the con- 
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tractor is not subject to the penalty prescribed therein in the event it employs 
its laborers and mechanics in excess of eight hours per day without paying the 
required overtime wages, I have to advise that, in similar contracts hereafter 
entered into by the Navy Department, there should be included a provision to 
the effect that the contract is subject to the provisions and penalty stipulation of 
the act of June 19, 1912, 37 Stat. 137, 138, as amended or qualified by section 303 of 
the act of September 9, 1940, 54 Stat. 872, 884, and the proposals for such contracts 
should so inform the bidders. 


Accordingly, you are advised that payment on the voucher is not 
authorized. 
The papers are returned herewith. 


(B-45088) 


TRAVELING EXPENSES—STUDENT NURSES TRANSFERRED TO 
FEDERAL HOSPITALS FOR TRAINING 


Under the act of March 4, 1944, providing for certain benefits for student nurses 
transferred from private institutions to Federal hospitals for further train- 
ing pursuant to the act of June 15, 1943, including expenses for “travel 
incident to their initial transfer and in returning to the location from 
which transferred,” only that travel necessary in going from a private 
institution to a Federal hospital and return is authorized to be performed at 
Government expense, and, therefore, upon completion of her training at a 
naval hospital, a nurse may not be furnished transportation in kind to a 
place selected for personal reasons other than the place from which trans- 
ferred, regardless of the distance involved. 


Assistant Comptroller General Yates to the Secretary of the Navy, November 
16, 1944: 


There has been considered your letter of October 10, 1944, as 
follows: 


Section 11 (b) of the Act approved June 15, 1943 (57 Stat. 153), as added by 
the Act approved March 4, 1944 (Public Law 248-78th Congress), provides, 
relative to training of nurses for the armed forces, governmental and civilian 
hospitals, health agencies, and war industries, through grants to institutions 
providing such training, as follows: 

“(b) During the period of such training student nurses * * * shall be en- 
titled to (1) travel expenses as authorized by the Subsistence Expense Act of 
1926, as amended, including travel incident to their initial transfer and in 
returning to the location from which transferred upon completion or termina- 
tion of the period of training; * * *” 

Your early decision is requested on the question, now pending before the Navy 
Department, as to whether or not, under the above quoted law, a Cadet Nurse, 
transferred from a school of nursing to a Naval Hospital, may be furnished 
transportation in kind upon detachment at the completion of the Senior Cadet 
Period to a point other than the one from which transferred, notwithstanding 
the fact that the point to which transportation is desired may be no greater 
distance than that from the home school of nursing to the particular Naval 
Hospital. 


The program established by the act of June 15, 1943, 57 Stat. 153, 
for the training of nurses for the armed forces, governmental and 
civilian hospitals, health agencies, and war industries, provided a 
plan whereby schools of nursing and other institutions participat- 
ing therein were to be paid from appropriated funds amounts compen- 
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sating them for the necessary costs involved in furnishing to student 
nurses (without charge for tuition, fees, or other expenses) courses 
of study and training, uniforms, insignia, maintenance, and a fixed 
stipend. Further provision was made in the act for the transfer, 
in certain instances, of the student nurses to other institutions and to 
Federal hospitals for the continuation and completion of their train- 
ing. No provision was contained in the cited act for the furnishing 
at Government expense, or for compensating the participating insti- 
tutions for the furnishing of transportation or other traveling ex- 
penses incident to travel necessarily performed by the trainees in 
connection with the course of study and training. 

The purpose to be accomplished by the act of March 4, 1944, Public 
Law 248, 78th Congress, 58 Stat. 111, 112, amending the act of June 
15, 1943, swpra, is, as stated in its title, to provide for the full partici- 
pation of institutions of the United States in the nurse training pro- 
gram. To effect this purpose, it is provided in section 11 (a) and (b) 
thereof as follows: 

(a) The head of any department, establishment, or other Federal agency is 
hereby authorized to request and accept transfers of student nurses, transferable 
pursuant to subsections (c) and (f) of section 2, to any Federal hospital operated 
by his agency in the continental United States, exclusive of Alaska, and to pro- 
vide for the continued training of such student nurses requisite to graduation: 
Provided, That the period of training in no case shall extend beyond the period 
required for graduation by the institution from which the student nurse was 


transferred, but may be terminated at any time prior thereto as the interests of 
the service may require. 


(b) During the period of such training student nurses shall be entitled to a 
stipend at such uniform monthly rate as may be prescribed by the President, and 
shall be entitled to (1) travel expenses as authorized by the Subsistence Expense 
Act of 1926, as amended, including travel incident to their initial transfer and in 
returning to the location from which transferred upon completion or termination 
of the period of training; (2) quarters, subsistence, and laundry (including 
laundering of uniforms) while at Federal hospitals; and (3) necessary medical 
and hospital care in Federal hospital facilities * * *. 

These provisions enlarge the program contained in the act of June 
15, 1943, to enable the heads of Federal departments, establishments, 
or other agencies to request and accept transfers of student nurses 
to Federal hospitals under their control for further training and to 
provide for the furnishing to the student nurses, during the period of 
such training, the benefits therein enumerated, including the traveling 
expenses incident to such transfers and return to the location from 
which transferred upon completion or termination of the period of 
training. The statute is specific in its provisions that the travel ex- 
penses so authorized shall include travel incident to initial transfer 
and travel in returning to the location from which transferred. 
Clearly, the travel so authorized at Government expense is that neces- 
sarily for performance in connection with the courses of training 
offered in the Federal hospitals, only, such authorization not contem- 


plating the payment from’ Government funds of travel expenses for 
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purposes other than for travel arising by reason of the transfer to 
such hospitals. But for the transfer of a trainee to a Federal hospital, 
no authority would exist under the act for the payment of travel 
expenses upon the completion or other termination of the training. 
In other words, the travel for which the payment of travel expenses 
from Government funds is authorized under the act is only that nec- 
essary in going from a private institution to a Federal hospital upon 
transfer for further training thereat and in returning from the Fed- 
eral hospital back to the location from which transferred. The lan- 
guage used in the amending act of March 4, 1944, authorizes nothing 
further in this respect. 

In view of the foregoing, it must be concluded that travel per- 
formed by a cadet nurse upon detachment from a naval hospital upon 
completion of the senior cadet period of training to a point of her 
choice other than the place from which transferred would not be 
travel within the quoted provisions of the act of March 4, 1944, in 
that it would not constitute travel for the purposes specified therein, 
but would be travel to a selected point for personal reasons—travel 
which, in the ordinary case, probably would have been performed at 
personal expense from the private institution from which transferred 
but for the intervening training period at a Federal hospital. 

Accordingly, the specific question presented in your letter is an- 
swered in the negative. 


(B-45608) 


LEAVES OF ABSENCE—ACCRUAL—TRANSFER FROM TEMPORARY OR 
INDEFINITE TO PERMANENT POSITIONS DURING SERVICE MONTH 


In the absence of any rule in the controlling law or regulations respecting the 
accrual of annual leave by temporary or indefinite employees where the 
service month is interrupted by transfer or reappointment as a permanent 
employee without a break in service, the service performed as a permanent 
employee during the remainder of the service month running at the time of 
such transfer or reappointment may be regarded as service as a temporary 
or indefinite employee for leave accrual purposes, and service as a permanent 
employee will begin to run from the end of such service month. 24 Comp. 
Gen. 215, distinguished. 


Comptroller General Warren to the Secretary of the Interior, November 16, 
1944: 


I have your letter of November 6, 1944, as follows: 


A question has arisen with respect to the appropriate method of calculating 
the annual leave credit to which temporary employees who become indefinite 
or permanent employees, without break in service, are entitled, in view of your 
decision of September 11 (B-44221), rendered to the Federal Security Agency. 

The factual situation giving rise to this request is as follows: Mrs. Ruth S. 
Kreitsch received a Temporary War Service appointment with the War Reloca- 
tion Authority on June 6. Her appointment was converted to a War Service 
Indefinite appointment on August 8, 1944. Mrs. Kreitsch has been credited with 
2% days annual leave for the period June 6 to July 7, but it is contended that 
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she is entitled to no leave allowance for the period July 7 to August 3, and 
cannot receive credit for the % day quarterly annual leave allowance granted 
to permanent employees because she did not complete a full month’s service as a 
temporary employee and her status was not that of a permanent employee for 
the quarter ending September 30. In other words, according to this construc- 
tion, Mrs. Kreitsch is to be penalized for having progressed, without break in 
service, from the status of a temporary employee to that of an indefinite em- 
ployee, which for leave purposes, I understand, is generally regarded as similar 
to that of a permanent employee. Your decision of September 11 is quoted in 
support of this view. I am unable to agree that your decision, or the leave 
regulations, requires such a conclusion. 

The “Regulations Relating to Annual and Sick Leave of Government Em- 
ployees,” (Executive Order No. 9414, 9 F. R. 623), provides as follows: 

“Part II—Annual Leave. Section 2.1(a). Permanent employees shall be cred- 
ited with leave at the rate of two days per calendar month plus an additional 
1%4 day in March, June, September, and December to employees who were con- 
tinuously employed for the entire quarter-year ending in such months; * * * 

“(b) Temporary employees shall be credited with leave of 24% days for each 
month of servic. * * * 

“(c) Indefinite employees shall be credited with leave of two days for each 
month of service plus an additional 44 day when the services aggregates three 
months. 

a » * * * a” a 


“Part IV. Section 4.11. Temporary employees who subsequently receive per- 
manent appointments without break in service, either in the same or a different 


department or agency, shall be credited with such leave as may be due them, 
7 a *”” 


It is my understanding that the method of calculating leave allowance is the 
same for indefinite as it is for permanent employees, and that therefore Mrs. 
Kreitsch may be regarded as coming within the purview of Part IV, requiring 
that such employees “shall be credited with such leave as may be due them.” 
Nowhere is it suggested in the regulations that an employee is to forfeit leave 
because of a change in status. 

It accordingly appears clear that Mrs. Kreitsch, at the time of her change in 
status to that of an indefinite employee, was entitled to a credit of 2144 days 
annual leave for the period June 6 to July 7 and for annual leave allowance 
at the same rate for the period July 7 to August 3, which would be a fractional 
part of the 2% days, or such allowance for the remainder of the month of July 
on a temporary basis, with leave allowance to be calculated on a permanent basis 
beginning with August 1, whichever should result in no loss of earned leave to 
the employee. It is contended, however, that she must forfeit the leave earned 
during the 27 days remaining in July, because she did not complete a full 30-day 
service month as a temporary employee. This conclusion apparently overlooks 
the fact that Mrs. Kreitsch was continuously employed and therefore was not 
in the category of a temporary employee whose services were terminated prior 
to completion of a full month of service. 

Had Mrs. Kreitsch been a permanent employee during the full calendar-year 
quarter ending September 30, she would have been entitled to 644 days annual 
leave for that quarter. Since her status was not that of a permanent employee 
for the full quarter, she could not earn the additional % day quarterly allowance, 
assuming her leave for the period July through September were calculated on 
the basis of permanent employment. Setting aside for the moment the fact 
that she lacked 3 days of completing the second month as a temporary employee, 
and calculating her leave on the basis of temporary employment for July, and 
indefinite (permanent) employment for August and September, it will be seen 
that she should receive credit for at least 6144 days leave; 2% days for July, 2 days 
for August, and 2 days for September (necessarily forfeiting the additional %4 
day quarterly allowance). I note that in the case of indefinite employees, Part II, 
Section 2.1 (c) provides that their annual leave credit shall be credited at the 
rate of two days for each month of service, plus an additional 4% day when the 
service aggregates three months. It is not required that the three-month period 
be a quarterly calendar month period. If, therefore, Mrs. Kreitsch’s leave is 
calculated over a four-month period, as a temporary employee during July, and 
as being in an indefinite status thereafter, she would be entitled to 9 days 
leave for the four-month period, 2%4 days for July, 2 days for August, 2 days for 
September, 2 days for October, plus % day for the aggregate 3-months’ service. 
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I believe the latter computation should be regarded as the correct one. The 
effect of the present contention, however, would be fo credit Mrs. Kreitsch with 
2% days annual leave for the period June 6 to July 7, with no annual leave for 
the period July 7 to August 3, and presumably with 2 days annual leave from 
August 3 to September 3 and from September 3 to October 3, etc., with no 4 day 
quarterly allowance. 

Since a proper interpretation of the regulations and your decision are of im- 
portance to the correct calculation of the leave allowance of a great many em- 
ployees of this Department, your early clarifying decision will be appreciated. 


The decision of September 11, 1944 (B-44221), 24 Comp. Gen. 215, 
to which you refer, held as follows: 


Permanent employees are credited with leave on a calendar month basis (sec- 
tion 2.1 (a) of the Regulations), whereas temporary employees are credited 
with leave on a service month basis (section 2.1 (b) of the Regulations). The 
former are entitled to two days annual leave credit per calendar month with 
an additional credit of one-half day at the end of the calendar quarter, and the 
latter are entitled to two and one-half days annual leave credit per service month 
without regard to the calendar month or quarter. When an employee is trans- 
ferred or reappointed from a temporary to a permanent status for leave pur- 
poses (see section 1.1 (b) (c) of the Regulations), credits for leave as a permanent 
employee for the initial fractional calendar month’s service, or initial fractional 
calendar quarter’s service would be for adjustment on the same basis as though 
the employee had received initial appointment as a permanent employee, without 
regard to his service as a temporary employee. Of course, leave earned for each 
full month of service as a temporary employee would be for crediting to the em- 
ployee in his permanent position (section 4.11 of the Regulations). See De- 
partmental Circular No. 471 of the Civil Service Commission dated February 26, 
1944, and the table issued in connection therewith, Hence, the words “employees 
who were continuously employed for the entire quarter-year ending in such 
months,” appearing in section 2.1 (a) of the leave regulations quoted in the 
first paragraph of your letter, clearly mean continuous service for an entire cal- 
endar quarter as a permanent employee for whom the regulation has been pre- 
scribed. Otherwise, the employee would receive a double credit for leave at 
the end of the quarter for the same period of time, one as a temporary employee 
and the ether as a permanent employee. 


Under that decision Mrs. Kreitsch is not entitled to the quarterly 
credit of one-half day’s leave as of September 30, 1944, as a perma- 
nent employee. While the decision may appear to give support to the 
conclusion stated in the second paragraph of your letter it is for noting 
that said decision did not specifically consider, or decide the particu- 
lar problem presented in your letter. The existing leave regulations 
contain no specific provision controlling the matter. I am in agree- 
ment with your view that the regulations do not require that Mrs. 
Kreitsch lose all leave credit for the continuous service between July 
5, 1944 (not July 7, 1944, as stated in your letter), end of first service 
month as a temporary employee, and August 3, 1944, when she was 
appointed to a position giving her a permanent status for leave pur- 
poses, because of the fact that the second service month as a tempo- 
rary employee was interrupted by an appointment to a position en- 
titling her to leave as a permanent employee. 

Accordingly, in the absence of an express rule in the controlling 
law or regulations to the contrary, there appears justified the conclu- 
sion that, for leave purposes, when a temporary or indefinite employee 
is transferred or reappointed as a permanent employee without break 





384 DECISIONS OF THE COMPTROLLER GENERAL 


in service within a service month, the service performed as a perma- 
nent employee during the remainder of the service month running 
when transferred or reappointed as permanent employee may be 
regarded as having been served as a temporary or indefinite employee, 
and in that view two and one-half days’ leave would be for crediting 
for that period, and the fractional calendar month’s service as a 
permanent employee will begin to run from the end of that period. 

Applying that rule to the case of Mrs. Kreitsch, she is entitled to 
five days’ leave credit for two months of service, or sixty calendar 
days (see section 1.1 (i) of the regulations), from June 6 through 
August 4, 1944, as a temporary employee, plus twelve hours’ (one 
and one-half days’) leave credit for the period from August 5 through 
August 31, 1944 (see table attached to Civil Service Commission De- 
partment Circular No. 471), plus two days’ leave credit for Septem- 
ber as a permanent employee—a total leave credit of eight and one- 
half days for the period June 6 through September 30, 1944. Of 
course, on and after October 1, 1944, she is entitled to leave credit as 
a permanent employee. 


(B-45630) 


OFFICERS AND EMPLOYEES—STATUS OF EMPLOYEES OF UNITED 
STATES-BRITISH COMMISSION 


Persons who are employed and supervised jointly by the United States and 
British Governments on work of the Anglo-American Caribbean Commission 
and who devote no particular period of their employment exclusively to 
the work of either government are not “officers” or “employees” of the 
United States within the meaning of such statutes as the Classification Act, 
the War Overtime Pay Act of 1943, and the annual and sick leave acts of 
March 14, 1936. 


Comptroller General Warren to the Secretary of State, November 17, 1944: 
I have your letter of November 9, 1944, ref. BF, as follows: 


The Anglo-American Caribbean Commission was created March 9, 1942, as a 
result of an exchange of notes between the Governments of Great Britain and 
the United States. The Commission is composed of two sections, the British 
Section and the United States Section. It is operated as an integral unit of the 
Department of State by departmental order. 

The United States Government portion of the operating cost of the Commission 
is financed from funds allocated from the Emergency Fund for the President. 
The first allocation was no. 42/3-21 dated July 22, 1942. Subsequent allocations 
for this purpose have been consolidated with the original one. The current 
allocation, no. 45-6 dated July 5, 1944, makes funds available until December 
31, 1944. 

The funds thus made available are “* * * to be expended by the Depart- 
ment of State in connection with emergencies affecting the national security 
and defense, for expenses incident to the membership of the United States in 
the Anglo-American Caribbean Commission, established by the President in 
March 1942 * * *”. Allocation no. 44-14 dated July 16, 1943, contained the 
following provision: “* * * personal services in the District of Columbia and 
elsewhere without regard to ciyil service and classification laws until December 
31, 1943, such laws applying thereafter; * * *”, 
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Under the general authority cited above, the American Section of the Com- 
mission, in cooperation with the British Section, has found it desirable to jointly 
employ persons on the basis that 50% of their salaries will be paid directly by 
the United States Government and 50% paid directly by the British Government. 
Supervision is administered jointly by two officers, one from each of the two 
Governments. 

The employment arrangement outlined presents several questions upon which 
your advice and opinion are solicited : 

1. Is an employee whose salary is paid jointly by the British and United States 
Governments, considered to be a civil service employee of this Government within 
the purview of the Classification Act of 1923, as amended? 

2. Is such an employee entitled to the benefits of the War Overtime Pay Act 
of 1943 (Public Law 49—78th Congress, approved May 7, 1943) ? 

3. If an affirmative reply is given to the preceding question, should the amount 
of overtime be computed in accordance with section 2 or section 3 of the above- 
cited act? 

4. Assuming an affirmative reply to question 2, would the overtime pay be com- 
puted on the entire basic compensation of the employee or only on that portion 
paid directly by the United States Government (22 C. G. 702; 22 C. G. 745)? 

5. Would such employees be subject to (a) the Civil Service Retirement Act 
appreved May 29, 1930, as amended (5 U. S. C., Chapter 14), (b) “Annual and 
Sick Leave Laws and Regulations for Government Employees (revised, January 
1, 1944)” promulgated by the United States Civil Service Commission, and (c) 
the law relating to automatic pay increases (5 U. S. C. 667—Supplement III) ? 

Photostats of the notices of appointment to Mr. Eric Williams and Miss Milada 
Alser, who were appointed on this basis, are attached for your information and 
convenience. 

Since the Anglo-American Caribbean Commission perceived no objection to 
the joint employment of persons in the manner hereinbefore described and, there- 
fore, made certain appointments in this manner, it is important that the employ- 
ment and pay status of these appointees be determined at the earliest possible 
time. 


I would appreciate, therefore, receiving a reply at your earliest convenience. 

In decision of July 18, 1938, 18 Comp. Gen. 59, it was stated, at page 
60, as follows: 

Personnel employed and paid from a joint fund to which contributions are 

made by more than one country, provided to carry out international agreements, 
treaties, etc., involving an undertaking common to more than one government of 
which the United States Government is only one, are not to be regarded as officers 
or employees of the “Government of the United States,” within the meaning of 
the statutory restriction in question. 6 Comp. Gen. 69; id. 112. * * * 
In decision, 6 Comp. Gen. 69, one of those cited in the decision, 
supra, there was considered the status of employees of a Mixed 
Claims Commission, United States and Germany, and a distinction 
was made therein between employees of the United States agency 
under the Commission and the joint employees of the Commission— 
the latter not being regarded as employees of the United States. 
Cf. 23 Comp. Gen. 564, 744. 

Also, it has been held consistently that personnel employed and 
paid pursuant to cooperative agreements between the United States 
and a cooperating agency, such as a State or other political sub- 
division, are employees of the United States and subject to Federal 
laws controlling the rights and benefits of Federal personnel, only 

_in the event and during the particular period of the year that their 
duties and time of work are supervised and controlled by Federal 
officers, 17 Comp. Gen. 362; 22 id. 718 ; 23 id. 277. 
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While it is not entirely clear from your letter that a joint fund 
has been established from which the salaries of the joint employees 
of the Anglo-American Caribbean Commission are paid, it is under- 
stood that the involved employees are employed and their duties and 
time of work supervised and controlled jointly, by representatives 
of each of the governments, and that no particular period of their 
time is devoted exclusively to the work of either government. If 
such are the facts, the United States Government could no more apply 
its personnel laws than the British Government could apply its per- 
sonnel laws, in connection with the employment, leave of absence, or 
payment of compensation of such joint personnel. 

It would seem to follow, therefore, that notwithstanding the word- 
ing of the President’s allocation letter No. 44-14, dated July 16, 1948— 
which letter apparently was intended to relate only to employees of 
the American Section of the Commission—a person employed and 
supervised jointly by the United States and British Governments for 
work of the Anglo-American Caribbean Commission is not an “em- 
ployee” of the United States, occupying a “position” within the mean- 
ing of the definitions of those terms appearing in section 2 of the 
Classification Act of 1923, approved March 4, 1923, 42 Stat. 1488, and 
that such joint personnel are not “civilian officers and employees * * * 
in or under the United States Government” within the meaning of 
section 1 of the War Overtime Pay Act of 1943, approved May 7, 
1943, 57 Stat. 75, or “civilian officers and employees of the United 
States” within the meaning of sections 1 of the Annual and Sick Leave 
Acts of March 14, 1936, 49 Stat. 1161 and 1162. 

Accordingly, in the light of the foregoing, questions 1, 2, 5 (b) 
and 5 (c) are answered in the negative, making it unnecessary to 
answer questions 3 and 4. Question 5 (a) is one primarily for con- 
sideration and determination by the United States Civil Service 
Commission, rather than this office. See, in that connection, 18 Comp. 
Gen. 955; 19 id. 352. 


(B-45566) 


COMPENSATION—POSTMASTERS AT FOURTH-CLASS OFFICES 


Where post offices of the fourth class are established between January 1 and 
June 30 of any calendar year, the last proviso in section 2 of the act of March 
29, 1944, requiring that the “lowest salary rate” be paid postmasters at 
newly established fourth-class offices, constitutes the proper basis for fixing 
the salaries of postmasters at such offices from the time of establishment until 
the first of the fiscal year next succeeding the calendar year in which estab- 
lished (24 Comp. Gen. 146, distinguished) ; and such salary rate may not be 
changed during the same calendar year in which established, except to the 
extent authorized under the act because of unusual conditions. 

The authority under the last proviso in section 2 of the act of March 29, 1944, to 
adjust the salary rate of.a postmaster at a fourth-class office whenever un- 
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uSual conditions prevail is limited to “newly established offices” and does 

not constitute authority to adjust the salary rate of postmasters of any 
other fourth-class office. 

Where “unusual conditions” prevail at a newly established fourth-class post office 
for all or a part of one quarter, only, the postmaster’s salary adjustment, 
authorized by section 2 of the act of March 29, 1944, on the basis of “receipts 
of the preceding quarter,” must be made at the beginning of the quarter next 
succeeding that in which the unusual conditions prevail, and the adjusted 
salary rate is payable only for such succeeding quarter; however, where the 
unusual conditions prevail for all or a portion of each of two quarters, the 
adjusted salary rate is payable for two quarters, including the quarter at the 
first of which the adjustment was made and the next quarter, etc. 

In adjusting the annual salary rate of a postmaster at a newly established office 
of the fourth class under the “unusual conditions” clause of section 2 of the 
act of March 29, 1944, on the basis of the “receipts of the preceding quarter,” 
where the office was established after the beginning of a quarter, there may 
be used an estimated full quarter’s receipts based upon the actual receipts 
over part of the quarter, such estimated receipts to be multiplied by four to 
obtain the constructive annual receipts. 

If unusual conditions prevail during a particular quarter at a fourth-class sea- 
sonal post office which was not open the preceding calendar year and, there- 
fore, regarded as a newly established office (see 24 Comp. Gen. 68), it is 
within the discretion of the Postmaster General under the “unusual condi- 
tions” clause of section 2 of the act of March 29, 1944, to advance the salary 
of the postmaster at the beginning of the next quarter even though the office 
has closed for the season, and to pay the increased salary rate for the re- 
mainder of the fiscal year or such portion thereof over which the salary is 
payable. 

The salary rate to which a postmaster at a fourth-class post office established 
after the first of a calendar year was advanced under the “unusual condi- 
tions” clause of section 2 of the act of March 29, 1944, may not be continued 
in effect after the beginning of the fiscal year in the succeeding calendar year, 
but, rather, his salary must be readjusted at the beginning of such fiscal year 
as required by section 3 of the act—regardless of any resultant increase or 
decrease in the salary rate—on the basis of estimated annual receipts for the 
preceding calendar year constructed in accordance with the rule in 24 Comp. 

Gen. 146. 


Comptroller General Warren to the Postmaster General, November 18, 1944: 


I have your letter of November 6, 1944, reference 15, requesting de- 
cision upon a number of questions involving the application of sec- 
tions 2 and 3 of the act of March 29, 1944, Public Law 271, 58 Stat. 
130, providing, in pertinent part, as follows: 


Sec. 2. The compensation of postmasters of the fourth class shall be annual 
salaries, graded in even dollars, and payable in semi-monthly payments, to be 
uscertained and fixed by the Postmaster General from their respective quarterly 
returns to the General Accounting Office, or copies or duplicates thereof to the 
First Assistant Postmaster General, for the calendar year immediately pre- 
ceding the adjustment, based on gross postal receipts at the following rates, 
namely : 

+ * 7 * * * * 

Provided, That at seasonal offices of the fourth class, the Postmaster General 
may authorize the payment of the fixed annual salary prorated over the months 
such office is open for business during a fiscal year: Provided further, That the 
salaries of postmasters at newly established offices of the fourth class shall be 
fixed at the lowest salary rate, except that whenever unusual conditions pre- 
vail at such an office the Postmaster General, in his discretion, may advance 
any such office to the appropriate salary rate indicated by the receipts of the 
preceding quarter. 

Sec. 3. The-salaries of postmasters of the fourth class shall be readjusted at 
the beginning of each fiscal year * * *, 
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The questions presented will be stated and answered in the order 
set forth in your letter. 


Question 1 


In your decision dated August 21, 1944, No. B-43728, it was stated that the 
postmaster of an office established during the calendar year 1943 should have 
his salary set July 1, 1944, on the basis of “constructed” receipts for the whole 
calendar year 1943. Similar problems have arisen in connection with the setting 
of salaries of postmasters of offices established between January 1 and June 30, 
1944, and your decision is requested as to the proper basis for the fixing of such 
salaries as of July 1, 1944. 


Answer 1 


As there were no postal receipts “for the calendar year immediately 
preceding the adjustment” (quoting from section 2 of the statute) 
for a post office established between January 1 and June 30, 1944, 
it follows that the rule stated in the decision of August 21, 1944 
(B-43728), 24 Comp. Gen. 146, to which you refer, would have no 
application in answering this question. Rather the last proviso in 
section 2 of the statute, swpra, constitutes the proper basis for fixing 
the salary rate of the postmaster of a newly established post office 
from the time of establishment until the first of the fiscal year newt 
succeeding the calendar year in which the office is established (section 
3 of the statute)—in the case presented, July 1, 1945. Hence, on July 
1, 1944, during the same calendar year in which the office was estab- 
lished, there would be no change in the salary rate of the postmaster 
except such as may be authorized because of unusual conditions pre- 
vailing at such an office. 


Question 2 


The Act of March 29 provides that newly established offices shall be at the 
minimum salary rate but that when unusual conditions prevail “such an office” 
may be advanced to the appropriate salary rate indicated by the receipts of the 
preceding quarter. An opinion is requested as to whether the advancement of 
a fourth-class office to another salary grade within the fourth class is limited 
to newly established offices or may be applied to any fourth-class office where 
there have been increasing receipts because of some unusual condition. Under 
the former method of paying postmasters at fourth-class offices their salaries 
were automatically augmented when some unusual condition increased the 
mailings at such offices through the increasing of cancellations. 


Answer 2 


The last proviso in section 2 of the statute clearly is limited to post- 
masters of “newly established offices of the fourth class” and, accord- 
ingly, may not be applied in adjusting the salary rate of postmasters 
of any other fourth-class office—section 3 of the statute requiring that 
their salary rates be adjusted only at the begininng of each fiscal year. 


Question 3 ; 


With respect to the advancement of newly established offices under the un- 
usual conditions clause a ruling is requested as to whether the eligibility for 





DECISIONS OF THE COMPTROLLER GENERAL 389 


advancements of the newly established office is indefinite or whether it expires 
with the close of the quarter in which the office opens for business or at the close 
of the first full quarter of operation. 

For example an office may be established September 1, 1944. Due to the 
existence of unusual conditions it is desired to advance the office to a higher 
salary grade. Is it mandatory that we either advance this office on October 
1 or forfeit the right to so advance it, or may we advance the office on January 
1, 1945, or at the end of any subsequent quarter? 


Answer 3 


While the answer to this question is not clearly manifest from the 
wording of the last proviso in section 2 of the statute, there appears 
justified the conclusion that unusual conditions prevailing at a newly 
established fourth-class office properly are to be regarded as affecting 
the salary rate of the postmaster for one or more ful] quarters of 
operation, only. For instance, if the unusual conditions prevail for 
all or a portion of one quarter only, the increased salary rate of the 
postmaster would be payable for all of the next subsequent quarter, 
only. However, if the unusual conditions prevail for all or a portion 
of each of two quarters, the increased salary rate of the postmaster 
would be payable for two quarters, including the quarter at the first 
of which the adjustment was made and the next quarter, etc. Since 
the statute specifically vests in the Postmaster General the discretion 
to advance any such office to the appropriate salary rate indicated 
by the receipts of the preceding quarter, in the example stated, any 
adjustment in the salary rate of the postmaster decided upon (within 
your discretion) would have to be made October 1, 1944, if the unusual 
conditions prevailed during September, 1944, within the preceding 
quarter. The adjustment could not be made January 1, 1945, or at 
the end of any subsequent quarter, unless the unusual conditions con- 
tinued to prevail after October 1, 1944, or during the quarter next 
preceding the first of a subsequent quarter when the adjustment is 
made. 

Question 4 

A corollary to the issues presented in paragraph 3 is the question of whether, 
with respect to offices that are established subsequent to the first day of a quarter 
and are advanced under the unusual conditions clause op the first day of the 
succeeding quarter should have their salary grades fixed upon the actual receipts 
of the part quarter multiplied by four or the receipts of the first full quarter 


multiplied by four, or from annual receipts constructed from the actual receipts 
of the first either part or whole quarter. 


In the case of a fourth-class office established after the beginning of 
a quarter, it appears proper to estimate a full quarter’s receipts on the 
basis of the receipts of part of the quarter, which multiplied by four 
would be the constructive annual receipts on the basis of which the 
adjustment in salary of the postmaster is authorized to be made at 
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the beginning of the next quarter based upon unusual conditions pre- 
vailing at such an office. 


Questions 5 and 6 


In your decision dated August 1, No. B-43298, you state that for purposes of 
setting salary rates a seasonal office that was not open the preceding calendar 
year may for the purposes of establishing salary rates be considered “a newly 
established office.” In this connection the case of Merepoint, Maine, is cited. 
This office was not open for business during any part of the calendar year 1943 
but did open on June 25, 1944. In accordance with your decision No. B-48298, 
the postmaster’s salary was set as $72 per annum as of July 1, 1944. The 
postmaster immediately protested the rate, pointing out that in prior years 
the compensation based on cancellations amounted to approximately $200 for 
the 214-month season that the office was open. This office closed on September 
7, 1944, and the receipts from July 1 to that date amounted to $349.15 at 100%, 
which warrants a salary of $482 per annum for the postmaster. Accordingly, 
it is proposed to advance this office to the $432 per annum grade on October 1, 
1944, and a ruling is requested as to whether or not an office that has closed 
for the season may be so advanced. 

It is anticipated that this office will re-open about June 25, 1945, and if your 
opinion is that we may advance this office on October 1, a ruling is also desired 
on the question of whether the prorata part of the $422 rate for the remaining 
three-fourths of the fiscal year 1945, in the amount of $324, may be paid to the 
postmaster at this time after deducting that due from June 25 to June 30, 1945. 

Similar problems will arise concerning seasonal offices closing subsequent to 
the end of the September quarter in those instances where such offices were 
closed the preceding calendar year. In such cases the grade of the office will be 
advanced on October 1 on the basis of the September quarter and a decision 
relative to the proration of the newly set salary will be involved with respect 
to the remaining three-fourths of the year. 


Answers 5 and 6 


In the absence of unusual conditions prevailing at a seasonal office 
which was not open the preceding calendar year and, therefore, re- 
garded as “newly established offices” (decision of August 1, 1944, 
B-43298, 24 Comp. Gen. 63), there would be no authority under the 
second proviso in section 2 of the statute to advance the salary of 
the postmaster of the office at the beginning of a quarter after the 
office had closed for the season. However, where the Postmaster 
General determines that unusual conditions prevailed at such a sea- 
sonal post office during the preceding quarter, it is within the dis- 
cretion of the Postmaster General under the second proviso in section 
2 of the statute to advance the salary of the postmaster at the begin- 
ning of the next quarter even though the office has closed for the 
season—October 1, 1944, in the case presented—and to pay the in- 
creased salary rate for the remainder of the fiscal year or such portion 
thereof over which the salary is payable. 23 Comp. Gen. 821. Re- 
ferring to the second paragraph of question 5, there would be no 
change in the salary rate for the period June 25 to June 30, 1945, the 
prorating provision appearing in the first proviso in section 2 of the 
statute specifically relating to the fiscal year. Questions 5 and 6 
are answered accordingly. 
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Question 7 


In your decision dated August 21, 1944, No. B-43728, you state that when an 
office is established subsequent to the first day of the calendar year, the salary 
for the fiscal year beginning July 1 of the succeeding calendar year may be com- 
puted on the basis of equivalent annual receipts constructed from the actual 
receipts for the period from the first day of operation to December 31 of the year 
in which established. If such newly established office is advanced to a higher 
salary rate under the unusual conditions clause of Section 2 of Public Law No. 
271, the salary set the following July 1 on the basis of constructed receipts for 
the preceding calendar year may produce either a higher or lower salary rate 
than that which the postmaster received upon the advancement of his office 
because of unusual conditions. In that event should the rate fixed at the time 
of advancement under unusual conditions be continued in effect for the fiscal 
year beginning July 1 of the following calendar year or should the salary rate 
effective that date be computed on the basis of constructed receipts of the pre- 
ceding calendar year. 

If you decide that either method may be used, may the Post Office Department 
administratively determine which of the two salary rates more closely reflect 
the salary to which the postmaster is entitled as of that particular date? 


Answer 7 


Section 3 of the statute clearly provides that the salary of post- 
masters of the fourth class shall be readjusted at the beginning of 
each fiscal year, and section 2 of the statute requires that such readjust- 
ment shall be based upon the receipts “for the calendar year immedi- 
ately preceding.” Hence, the last proviso.in section 2 of the statute 
is applicable only as a temporary basis for adjusting salary rates of 
postmasters in cases where there were no postal receipts during the 
preceding calendar year and must give way to section 3 of the statute 
at the beginning of the fiscal year after a calendar year in which there 
were postal receipts, regardless of the fact that such adjustment may 
cause an increase or decrease in the salary rate previously paid during 
the temporary period paid upon the basis of unusual conditions pre- 
vailing at the post office. Hence, the rule stated in the decision of 
August 21, 1944 (B-43728), 24 Comp. Gen. 146, to which you refer, 
would be for application in answering this question. 


(B-45599) 


COMPENSATION DURING TRAVEL TIME; TRAVELING EXPENSES— 
OFFICE OF PRICE ADMINISTRATION PERSONNEL APPOINTED FOR 
DUTY IN TERRITORIES 


Where an appointee of the Office of Price Administration is to be paid his travel- 
ing expenses from “point of induction in continental United States” to his 
“first post of duty in the Territories and return,” pursuant to current 
statutory authority, his duty status entitling him to compensation (exclusive 
of the differential for service outside the continental United States) is to be 
regarded as commencing upon departure from the point of induction and as 
ending when he ordinarily would arrive back, by the usually traveled route, 
at such point after termination of his services ; and the instrument of appoint- 
ment or contract of employment should specifically so provide. 22 Comp. 
Gen. 869, distinguished. 
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In the case of an appointee of the Office of Price Administration who is to be 
paid his traveling expenses from “point of induction in continental United 
States” to his “first post of duty in the Territories and return,” pursuant to 
current statutory authority, the compensation differential—as distinguished 
from regular compensation—authorized for service outside the continental 
United States is payable from the date of sailing from the continental 
United States and continues until the date he ordinarily would arrive back, 
by the usually traveled route, at the point of induction after termination of 
his services; and the instrument of appointment or contract of employment 
should specifically so provide. 

Where, pursuant to current statutory authority, appointees of the Office of Price 
Administration are to be paid their expenses of travel from the point of 
induction in continental United States to their posts of duty in the Terri- 
tories and return, it would be appropriate to require of such appointees an 
undertaking to serve some minimum period of time at their posts in the 
Territories in order that the purpose of the statutory authorization be not 
defeated. 

An appointee of the Office of Price Administration whose .traveling expenses 
from point of induction in continental United States to his first post of duty 
in a Territory are to be paid pursuant to current statutory authority is not 
entitled to compensation during the time after induction he is awaiting 
transportation at the point of induction. 

Pursuant to the authority in the Second Deficiency Appropriation Act, 1944, for 
the payment of the expenses of employees of the Office of Price Admin- 
istration in returning from their posts of duty in the Territories to the 
United States, traveling expenses, as well as salary for the period of travel, 
may be paid for the return of employees whose expenses of reporting for 
duty in the Territories were paid pursuant to prior statutory authority 
which did not include authority to pay expenses of return, and of employees 
who reported for duty at their own expense. 

Employees of the Office of Price Administration who, pursuant to current statu- 
tory authority, are to travel at Government expense to and from their posts 
of duty in the Territories, and whose appointments or contracts of employ- 
ment provide for payment of compensation for travel time both ways, as 
authorized herein, may not be denied compensation for such travel time, 
nor may they be carried in a terminal leave status for the period of return 
travel unless they failed to serve the required minimum period or were 
separated from service for disciplinary reasons, in which latter cases they 
may be granted terminal leave for the period of travel back to the United 
States at their own expense. 

Under the authority in the Second Deficiency Appropriation Act, 1944, for the 
payment of the traveling expenses of appointees of the Office of Price Ad- 
ministration “to their first post of duty in the Territories and return,” an 
employee’s expenses of return from his last post of duty may be paid even 
though greater than from the first post of duty. 

The authorization in the Second Deficiency Appropriation Act, 1944, for pay- 
ment of “expenses of appointees” of the Office of Price Administration in 
reporting to their first posts of duty in the Territories and return does not 
constitute statutory authority for payment of the expenses of transporting 
appointees’ household goods to or from a Territory. 

Office of Price Administration appointees who are entitled to traveling expenses, 
pursuant to the Second Deficiency Appropriation Act, 1944, from the point 
of induction in continental United States to their first post of duty in the 
Territories and return are not entitled to any additional allowance for bag- 
gage except as may be authorized by the applicable provisions of the Stand- 
ardized Government Travel Regulations. 


Comptroller General Warren to the Price Administrator, Office of Price Admin- 
istration, November 18, 1944: 


I have your letter of November 4, 1944, as follows: 


The employment of persons for regular duty in the territories outside the con- 
tinental limits of the United States, involves various problems in connection 
with payment for personal services and transportation expenses en route at 
time of appointment and termination. 
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Effective July 1, 1943, the Office of Price Administration’s appropriation act 
appearing in the National War Agencies Appropriation Act, 1944, Public Law 
139, approved July 12, 1943 [57 Stat. 525], provided funds for payment of 
traveling expenses of this Administration including “expenses of appointees 
from point of induction in continental United States to their first post of duty 
in the territories.” This authority was continued in force and amended by 
the addition of the words “and return” for the fiscal year 1945 by the Second 
Deficiency Appropriation Act of 1944 (Public Law 375, 78th Congress, approved 
June 28, 1944 [58 Stat. 600]}). 

This oflice is in doubt as to what expenditures are proper under this Act. 
The following examples are offered in illustration, the oath of office being taken 
in each instance at place of induction: 

1. New appointee inducted at Kansas City, Missouri and sent immediately to 
Alaska with no temporary duty in United States. 

2. New appointee inducted in San Francisco, who igs instructed to report to 
Washington, D. C. for temporary duty or instruction and training for a week 
en route to Puerto Rico. 

3. New appointee inducted at Washington, D. C. where he remained for a 
brief period of temporary duty prior to proceeding to the Virgin Islands. 

4. New appointee inducted at Chicago and required to remain in Chicago 
while awaiting transportation to Hawaii. 

5. Employees transferred from other Government agencies without break in 
service, involving situations similar to # 1, 2, 3, and 4. 

Replies to the following specific questions with regard to the above cases are 
requested : 

1. Are the salaries of the positions to which they were appointed, including the 
differential, payable to those employees (1) upon induction? (2) upon de- 
parture from point of induction? or (3) upon entrance on duty at their first 
point of duty in the territories? Because the traveling expenses of these em- 
ployees are authorized by law, there is doubt that the rule outlined in 22 ©. G. 
869 is applicable. 

2. If your reply to question 1 prohibits payment of salary from time of in- 
duction, may the employee in example 5 be granted annual leave for the neces- 
sary travel time without conflicting with Par. 45a of the Standardizeg Govern- 
ment Travel Regulations? 

8. The authority to return employees to the continental United States at 
Government expense became effective July 1, 1944. May traveling expenses 
(and salary if rule permissible under question 1) be paid for the return of an 
employee whose expenses for reporting to the territories were paid under authority 
of the 1944 appropriation act or who reported at his own expense? 

4. Is it mandatory that this agency pay the salary for travel time (if per- 
missible under question 1) of an employee who is granted travel expenses, or 
may he be terminated upon expiration of terminal leave but prior to his departure 
from the territories, or carried on terminal annual leave while returning to the 
continental United States at Government expense? 

5. May the appropriation language “to their first post of duty in the territories 
and return” be construed to permit return from their last point of duty if the 
expenses of travel are greater? 

6. Is there authority in the Act or elsewhere, aside from War Service Regula- 
tion IX Section 2a, for payment of the transportation of the appointee’s household 
goods to or from a territory? 

7. What distinction should be drawn between what constitutes personal effects, 
which presumaby may be transported at Government expense by express or 
excess baggage, and household goods? 7 

As there are several actions pending which involve the above issues, your 
decision at an early date is respectfully requested. 


It is understood that the employees involved in your submission are 
those for whom a salary rate is fixed by or pursuant to law or admin- 
istrative regulation, as distinguished from employees with whom a 
contract may be entered into to include traveling expenses from place 
of employment as a part of compensation. As to the latter group, 
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see 19 Comp. Gen. 71; 23 id. 280 (last sentence, page 284). 
Comp. Gen. 852. 

The decision of March 6, 1948, 22 Comp. Gen. 869, to which you 
refer, states the following general rule, so far as here material, for 
determining the effective date of salary payments in the ordinary 
cases where employees are required to bear the cost of travel to their 
first duty station (quoting from page 871) : 


CH. 16 


Upon the view that the right to salary accrues when the appointee, having 
otherwise qualified, “begins to devote himself to the public service” (5 Lawr. First 
Comp. Dee. 374 (1884), following 10 Op. Atty. Gen. 251), the right to salary for 
the transit period to the first permanent headquarters typically is not in ques- 
tion, since the required rendition of service of any substantial kind, however 
temporary (whether duty, instruction, training, observation, selection, or proba- 
tion), will justify a certification that the employee has entered upon duty, even 
before arriving at his permanent post, in which case salary is payable * * *. 
However, such general rule is not for strict application without regard 
to the authorization, as in the appropriations here involved, for pay- 
ing the expenses of appointees from place of induction in continental 
United States to a post of duty in the territories outside the continental 
United States and return. In the absence of a specific statutory pro- 
vision to the contrary, a travel status usually connotes a duty status 
to which compensation attaches. Compare the act of June 13, 1940, 
54 Stat. 383, authorizing payment of compensation “from the date 
of their sailing” to civilian employees of the Navy Department ap- 
pointed for duty beyond the continental limits of the United States, 
and 22 Comp. Gen. 427, wherein that statute was applied. Hence, 
under the appropriation authorization cited in your letter, wherein 
no specific date for beginning of salary payments has been fixed, it 
reasonably may be inferred that the Congress intended to create a 
duty status—entitling the employee to salary—at the time when the 
employee starts to travel from his place of induction in the conti- 
nental United States, from which date the employee “begins to devote 
himself to the public service” (quoting from 22 Comp. Gen. 869, 
supra), and to terminate such status upon the employee’s return (at 
the expense of the Government). Therefore, it is unnecessary here 
to apply the general rule that salary does not begin until the actual 
rendition of service. 

Accordingly, referring to question 1, the salaries, other than the dif- 
ferential, to the individual employees, are payable upon departure 
from point of induction and the differential is payable from date of 
sailing from the continental United States; but in order to carry into 
effect that rule, the instrument of appointment or contract of employ- 
ment should state specifically that salary or compensation will begin 
as above stated and end (including differential) on the date the em- 
ployee ordinarily would arrive back, by the usually traveled route, 
at the point of induction after the termination of his service. See 
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22 Comp. Gen. 79. Also, if there exists no such requirement, it would 
be appropriate to require of such appointees an undertaking to serve 
some minimum period of time at the new posi in the territories in order 
that the purpose of the appropriation authorization be not defeated. 
Hence, under this answer to question 1, the employee in case 4 stated 
in your letter would not be entitled to compensation during the waiting 
time at Chicago, the place of induction. 

The above answer to question 1 makes it unnecessary to answer 
question 2. 

Question 3 is answered in the affirmative. C7. 23 Comp. Gen. 280. 

Referring to question 4, it would be mandatory under the instru- 
ment of appointment or contract of employment authorized by the 
answer to question 1 to pay the salary of an employee for travel time 
both ways, except in those cases where an employee does not serve the 
required minimum period, or, where the separation from the service 
is for disciplinary reasons, in which cases the employees may be granted 
their termination annual leave for the period while they are return- 
ing to the continental United States at their own expense. 

Question 5 is answered in the affirmative. 

Referring to question 6, the transportation of household goods at 
Government expense may be effected only upon the basis of a statute 
so providing. See act of October 10, 1940, 54 Stat. 1105; also, 20 Comp. 
Gen. 479; 21 id. 40. Hence, the authorization for payment of “ex- 
penses of appointees” in the cited appropriation acts does not include 
any authority for paying the expenses of transporting the household 
goods of the employees upon original appointment or transfer from 
another agency of the Government. Accordingly, question 6 is an- 
swered in the negative with the exception stated in the question, as to 
which exception see decision of October 3, 1944, B-44625, 24 Comp. 
Gen. 269. - 

Referring to question 7, attention is invited to the decision of July 
17, 1941, 21 Comp. Gen. 40, wherein will be found, on page 42, a dis- 
cussion as to the meaning of the term “personal effects.” However, 
in the instant cases, the employees would not be entitled to any addi- 
tional allowance for baggage except such as may be authorized by the 
applicable provisions of the Standardized Government Travel Reg- 
ulations (see paragraphs 38-43). 


(B-45301) 
FEES—UNITED STATES COMMISSIONERS 


In the absence of compelling reasons showing that otherwise there will be sub- 
stantial interference with Federal criminal law enforcement, fees prescribed 
by law for the services of United States commissioners incident to the issu- 
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ance of warrants of arrest will not be allowed where the issuance of the 
warrant is unnecessary in that the accused already is before the commis- 
sioner or in the custody of an officer having authority to produce him before 
the commissioner and a warrant is not specifically required under such cir- 
cumstances by State statute or practice, or by rules of the United States 
district court. 

Fees for services rendered by United States commissioners incident to the issu- 
ance of warrants of arrest will be allowed by this office where the accused, 
who appears voluntarily at a local office of the Federal Bureau of Investi- 
gation, is not actually being restrained but is merely submitting himself 
to interview and it is necessary to issue a warrant of arrest in order to 
accomplish his restraint and detention. 

Where a person in the custody of a State or local official is to be delivered into 
the custody of a Federal officer, the issuance of a warrant of arrest may be 
regarded as necessary in order to remove all doubt concerning the legality 
of the arrest and the validity of the control and restraint to be exercised 
by the Federal officer, and, therefore, the statutory fees prescribed for the 
services of United States commissioners incident to the issuance of warrants 
of arrest will be allowed in such cases, provided the warrant is issued prior 
to the appearance of the defendant before the commissioner. Decision in 
8 Comp. Gen. 898, insofar as inconsistent herewith, no longer will be followed. 

In the examination of United States commissioners’ accounts by this office, due 
consideration will be given to the Manual for United States Commissioners 
relating to the procedure to be followed by commissioners in the performance 
of their duties; however, said manual may not be regarded as abrogating 
or superseding the decisions rendered by this office pursuant to its statutory 
responsibility and duty to determine when the fees prescribed by law for 
commissioners may be paid. 


Comptroller General Warren to the Director, Administrative Office of the 
United States Courts, November 20, 1944: 


I have your letter of October 23, 1944, as follows: 


It has come to my attention through official channels in the Department of 
Justice that a United States commissioner has refused to issue warrants of 
arrest after complaint, (a) for a person who voluntarily appears at a local office 
of the Federal Bureau of Investigation where he is not actually being restrained 
but merely submitting to interview, and (b) for a person who is arrested by 
local police for violation of a State or Federal law, or is being held for investiga- 
tion. The commissioner gives as his reason for refusal that it is the practice of 
the General Accounting Office in its settlement of his accounts to suspend all 
fees for warrants of arrest unless he makes a showing that the accused person 
was not in custody at the time the complaint was made. The situation is said to 
constitute a handicap to the Federal Bureau of Investigation in conducting its 
work. 

Paragraphs Nos. 1547-48 of Instructions to United States Commissioners of 
October 1, 1929, dealing with arrests without warrants, are based upon rulings 
of the Comptroller General, (8 Comp. Gen. 13; 3 Comp. Gen. 885; 3 Comp. Gen. 
898). As there seems to be considerable indefiniteness with respect to the inter- 
pretation that has been placed upon them and uncertainty regarding the bearing 
the new manual of procedure (1943) may have upon fees of commissioners, I 
ask that the subject be reopened for the purpose of clarification. Specifically I 
should like to have the matter of a commissioner’s right to the fees provided in 
the Statute (28 U. S. C. 597), for issuing a warrant of arrest (75¢), with a copy 
of the complaint (30¢), and entering return (15¢), reviewed in the light of the 
now recommended procedure in Federal criminal cases. ° 

A committee of United States District Judges appointed by the Chief Justice 
of the United States upon authorization of the Judicial Conference of Senior 
Circuit Judges at its meeting in September 1942 made an exhaustive survey of 
the United States Commissioner system. The recommendations of the Committee 
dealt in part with procedural matters and its recommendations were approved by 
the Judicial Conference of Senior Circuit Judges at its meeting in September 
1943. Its recommendations with respect to procedural matters were incorporated 
in = — : copy of ba is inclosed. 

nder the heading, “Warrant of Arrest,” on page 5 of the manual, the pertinent 
reference the issuance of warrants of arrest is as follows Pcwhere 
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the commissioner is satisfied that there is good reason for accepting and filing 
a complaint, he may issue a warrant of arrest reciting the substance of the com- 
plaint and requiring the officer to whom it is directed to apprehend the accused 
named therein.” It seems clear from this that the question of the necessity of a 
warrant of arrest is thus placed within the discretion of the United States 
commissioner. 


Since the manual was issued the Administrative Office in its examination of 
commissioners’ accounts has not called upon United States commissioners claim- 
ing fees for issuing warrants of arrest with copy of complaint to state whether 
or not the accused was in custody, as we have believed that the authority of 
the manual supersedes any instructions previously issued dealing with pro- 
cedural matters before United States commissioners, in that it appears to uphold 
the judicial nature of the commissioners’ functions in the exercise of which the 
issuance of a warrant of arrest is discretionary. The effect of this, it seems 
to me, is that fees for such services are not dependent upon the whereabouts or 
custody of the accused. 

I shall appreciate it if you will give consideration to the matter. The present 
situation is interfering with the rendering by the commissioners of the services 
which are asked of them by the enforcement officers of the Government. 

Under the provisions of existing law it is the duty of a United States 
marshal, his deputy, or other officer, who may arrest a person charged 
with any crime or offense, to take the defendant before the nearest 
United States commissioner or the nearest judicial officer having juris- 
diction, for a hearing, commitment, or taking bail for trial. 18 
U.S. C. 595. 

In a case where an offender already is in custody as a result of an 
arrest without a warrant, it is the duty of the arresting officer, under 
the foregoing statute, to take the offender promptly before a United 
States commissioner “in order to determine the sufficiency of the justi- 
fication” for the offender’s detention. See McNabb v. United States, 
318 U. S. 332, 344. Under such conditions there has, of course, been 
no opportunity to issue a warrant, nor is one required, for a subsequent 
issuance of a warrant would serve no useful purpose. The provisions 
of the cited statute operate fully as effectively where a warrant has 
not been issued and, as the procedure within its contemplation is in 
nowise thwarted or rendered invalid by the failure to issue a warrant 
in cases where arrests previously have been made without warrant, 
such confirmatory issuance of a warrant of arrest for one already 
before the commissioner, or in custody, comprises merely a pro forma 
proceeding that has neither force nor effect. 

Accordingly, the decisions of this office uniformly have held that 
United States commissioners are not entitled to fees incident to the 
issuance of a warrant of arrest where the issuance of such a warrant 
was unnecessary, and that the issuance of a warrant for the arrest of 
a person already before the commissioner or in the custody of an 
officer having authority to produce him before the commissioner is 
unnecessary, unless specifically required by State statute or the State 
practice, or where the rules of the United States district court require 
the commissioners in all criminal cases to issue warrants of arrest for 
offenders, even if the offenders are already in custody. 3 Comp. Gen. 
13, 835, 898; 4 id. 662; 9 id. 351; and 15 id. 550. 
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The General Accounting Office does not undertake to prescribe the 
rules of criminal procedure applicable before United States commis- 
sioners, but in the audit of commissioners’ accounts it may allow only 
the prescribed fees for such services as they are “required or author- 
ized by some law to render.” Davies v. United States, 23 C. Cls. 
468 ; 22 Comp. Gen. 373. In the examination of the accounts of United 
States commissioners, due consideration will be given by this office 
to the Manual for United States Commissioners (Prepared by a Com- 
mittee of the Judicial Conference of Senior Circuit Judges and ap- 
proved by the Conference at its meeting September 27-30, 1943), as 
setting forth an approved procedure to be followed by commissioners 
in the performance of their duties, but I think you will agree that 
said manual may not be regarded as abrogating or superseding the 
decisions rendered by this office pursuant to its statutory responsibility 
and duty to determine when the fees prescribed by law may be paid. 
Furthermore, I cannot ascribe to the language on page 5 of the manual, 
quoted in your letter, the interpretation which you apparently give 
to it; rather, it would appear to be but a restatement of the accepted 
principle that a warrant may issue where there is probable cause to 
believe that an offense has been committed and that the defendant 
has committed it. That, of course, is a matter to be determined by 
the commissioner, but it would not appear to carry with it the right 
to exercise a discretion as to whether a warrant should issue when the 
defendant is before him or he has knowledge that the defendant al- 
ready is in custody. Moreover, it will be observed from the terms of 
the manual referred to that the object of the warrant is to “appre- 
hend” the accused named therein, which would seem to negative the 
contention that a warrant may issue when the apprehension of the 
accused is a fait accompli. As a further indication that the drafts- 
men of the manual did not intend to vest in commissioners an un- 
restricted discretion to determine the necessity for the issuance of a 
warrant of arrest, see page 6 thereof, wherein it is stated that: 

Warrants of arrest or other writs issued by a commissioner and delivered 


for service to a person not authorized by law to serve them, are not legally 
issued, and a commissioner is not entitled to fees for issuing them. 


Therefore, and since it is believed that the rule of the decisions 
heretofore referred to is grounded on a sound basis, I am constrained 
to the view that a departure from said rule would not be justified, in 
the absence of compelling reasons showing that its continued applica- 
tion to similar facts substantially will interfere with Federal crimi- 
nal law enforcement. 

In your letter you refer to certain circumstances under which a 
United States commissioner has refused to issue warrants of arrest, 
presumably on the ground that this office would not allow the statu- 
tory fees therefor. However, with respect to the first factual situa- 
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tion set forth in your letter you state that the person appearing at a 
local office of the Federal Bureau of Investigation is not actually be- 
ing restrained but is merely submitting himself to interview. Since 
in such a case the person is not in fact under arrest it would appear 
necessary to issue a warrant of arrest in order to accomplish the 
person’s restraint and detention, and upon the presentation of similar 
facts in future cases, this office will allow the fees prescribed for such 
service, 

In the second factual situation cited by you—where the defendant 
is in the custody of the local police—it is recognized that such offi- 
cers may be under no legal duty to deliver the defendant into Federal 
custody; and, in order to remove all doubt concerning the legality of 
the arrest and the validity of the control and restraint exercised by a 
Federal officer over a person delivered into his custody by State or 
local officials, it would seem appropriate to issue a warrant of arrest. 
Accordingly, the statutory fees therefor likewise will be allowed under 
such circumstances. To the extent that the conclusion reached in that 
regard is in conflict with the decision in 8 Comp. Gen. 898, supra, 
the latter will not be followed hereafter. However, it is to be empha- 
sized that the fees incident to the issuance of a warrant of arrest will 
be allowed under such circumstances only when the warrant is issued 
prior to the appearance of the defendant before the commissioner. 
Since the office of a warrant of arrest is to bring the person against 
whom it is issued within the jurisdiction of the issuing tribunal, it is 
clear that no warrant is necessary subsequent to the production of the 
defendant before the commissioner. The warrant of arrest is in no 
sense the basis or foundation of the prosecution; that, in proceed- 
ings before a United States commissioner, being the complaint upon 
which the warrant issues. 5 Comp. Dec. 320. (See, also, page 4 of 
the Manual for United States Commissioners, supra: “The initial 
step in a criminal proceeding before the United States commissioner is 
the filing of a complaint. The complaint, and not the warrant, is 
the foundation of the proceeding.”) Moreover, under such circum- 
stances, the nonexistence of a warrant of arrest does not constitute a 
jurisdictional defect as the commissioner, having been vested with 
authority in the case by the complaint, and the defendant having been 
produced before him, then has jurisdiction of the defendant regard- 
less of the antecedent fact or method of arrest. It is well established 
that it is not material, so far as the jurisdiction or proceedings are 
concerned in criminal cases, how, or by what methods, an offender 
is apprehended, jurisdiction of the person attaching by reason of the 
complaint as soon as the offender is produced before the commissioner. 
See Pettibone v. Nichols, 203 U. S. 192; Adams v. New York, 192 
U. S. 585; Zn re Johnson, 167 U. S. 120; Ker v. Jllinois, 119 U. S. 
436; In re Mahon, 34 F. 525; and Mahon v. Justice, 127 U. S. 700. 
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(B-45489) 


RELIEF OF DESTITUTE SEAMEN SERVING ABOARD VESSELS OF 
FOREIGN REGISTRY TIME-CHARTERED TO WAR SHIPPING ADMIN- 
ISTRATION 


Seamen serving aboard vessels of foreign registry under time charter to the 
United States through the War Shipping Administration during the existing 
emergency may be considered “American seamen” within the meaning of 
the statutes, such as section 4577, Revised Statutes, providing for the relief 
of destitute American seamen, regardless of whether such seamen be 
American citizens or whether they have had previous service aboard vessels 
of American registry. 


Comptroller General Warren to the Secretary of State, November 21, 1944: 
I have your letter of October 28, 1944, as follows: 


The Department has received a communication from the War Shipping Admin- 
istration making inquiry with regard to the protection and relief which American 
Consular Officers may afford American citizens serving as seamen aboard vessels 
of foreign registry. The Foreign Service Regulations of this Department include 
the following classes of persons in the definition of “American seamen” : 

(a) Seamen who are native-born or fully naturalized citizens of the United 
States. 

(b) Aliens who have acquired and maintained the character of American 
seamen. ’ 

This definition in itself does not preclude American citizens on foreign ships 
from being considered American seamen but the policy of the Department based 
on decisions issued by your office has been to authorize American Consular 
Officers to furnish protection and relief only to those seamen who have estab- 
lished and maintained the status of American seamen by service aboard ships 
of American registry. American citizens whose service has been limited to 
ships of foreign registry have not been considered American seamen and there- 
fore, when stranded in foreign ports, they have been rendered assistance as 
American citizens but not as American seamen. 

Today the War Shipping Administration is operating under foreign registry 
a large number of ships owned by or under bareboat or time-charter to that 
agency. The status of seamen who serve aboard these ships is giving the War 
Shipping Administration concern. Public Law 17, 78th Congress provides in 
part that “officers and members of crews (hereinafter referred to as ‘seamen’) 
employed on United States or foreign flag vessels as employees of the United 
States through the War Shipping Administration shall, with respect to (1) laws 
administered by the Public Health Service and the Social Security Act, as 
amended by subsection (b) (2) and (3) of this section; (2) death, injuries, 
illness, maintenance and cure, loss of effects, detention or repatriation, or claims 
arising therefrom not covered by the foregoing clause (1); and (3) collection of 
wages and bonuses and making of allotments, have all of the rights, benefits, 
exemptions, privileges and liabilities, under law applicable to citizens of the 
United States employed as seamen on privately owned and operated American 
vessels.” 

This provision covers seamen, both American and alien, who serve aboard 
vessels owned by or under bareboat charter to the War Shipping Administration 
since they are government employees. Seamen serving aboard time-chartered 
vessels under foreign registry are in a different category by virtue of the private 
operation of these ships. The Department would appreciate your views with 
regard to the protection and relief which American Consular Officers may 
furnish seamen serving aboard time-chartered vessels under foreign registry, 
particularly with reference to those seamen who are American citizens but who 
have not had previous service aboard American vessels. 


Section 4577, Revised Statutes, 46 U. S. C. 678, authorizes and 


requires American consuls and vice consuls to provide for seamen of 
the United States who may be found destitute within their districts 
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sufficient subsistence and passage to some port in the United States, 
with a proviso that if the seamen are able they shall be bound to 
perform duty on board the vessels in which they may be transported. 
Also, there is contained in the annual appropriation acts for the 
Department of State, under the head “Contingent expenses, Foreign 
Service,” provision for the “relief, protection, and burial of American 
seamen in foreign countries, in the Panama Canal Zone, and in the 
Philippine Islands, and shipwrecked American seamen in the Terri- 
tory of Alaska, in the Hawaiian Islands, in Puerto Rico, and in the 
Virgin Islands, and for expenses which may be incurred in the ac- 
knowledgment of the services of masters and crews of foreign vessels 
in rescuing American seamen or citizens from shipwreck or other 
catastrophe at sea.” The question presented here is whether seamen 
serving aboard vessels of foreign registry under time charter to the 
War Shipping Administration—particularly those seamen who are 
American citizens but who have had no previous service aboard vessels 
of American registry—may be considered “American seamen” within 
the meaning of such relief laws. 

It has been stated that the purpose of said section 4577, Revised 
Statutes, is to promote service in the United States merchant marine 
by providing relief for American seamen who might become destitute 
as a result of their calling and by returning such seamen to the United 
States in order that they might engage once again in the service of 
the United States merchant marine. 1 Comp. Gen. 760. And past 
construction of the law seems to accord with such purpose. Thus, in 
8 Comp. Dec. 545, it was held that citizens of the United States who 
ship in foreign vessels are not “American seamen” within the meaning 
of the relief laws. Also, see 23 Comp. Dec. 10; and decision of 
March 23, 1912, 60 M. S. Comp. Dec. 1434. On the other hand, it has 
been held that a destitute alien seaman is entitled to protection 
and relief if he is “by habit and intent” a bona fide member of the 
American merchant marine. Matthews v. Offley, 16 Fed. Cas. 1128, 
The Santa Elena, 271 F. 347; 28 Comp. Dec. 557; 2 Comp. Gen. 32; 5 
id. 180. Hence, it seems well established that it is the relationship of 
the individual seaman to the American merchant marine—rather 
than his citizenship—that is the primary factor to be considered in 
these cases. 

Such principle is inherent, also, in section 260 of the Consular 
Regulations (Part II, Foreign Service Regulations) as amended by 
Executive Order No. 7543, dated January 29, 1937, which provides: 


Seamen of the United States entitled to relief when destitute are: 

(1) Merchant seamen who are citizens of the United States and who, at the 
time of applying for relief, are by habit and intent bona fide members of the 
American merchant marine, although their last service may not have been in an 
American vessel. 


(2) Aliens regularly shipped in an American vessel in a port of the United 
States. 
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The provisions of Public Law 17, approved March 24, 1943, 57 Stat. 
45, to which reference is made in your letter, have no direct application 
to seamen serving aboard vessels under time charter to the War Ship- 
ping Administration. See Report No. 62, 78th Congress, pp. 5-6. In 
fact, there is some question whether the said act effected any substantive 
change in the law respecting the classes of persons entitled to re- 
lief since it would seem that persons employed as seamen by the War 
Shipping Administration—an agency of the United States Govern- 
ment—would be for consideration as “American seamen” in any event. 

The courts have held that a time charter is but a mere contract 
of affreightment for the carriage of goods and passengers; that it 
does not constitute a demise of the vessel; that under such form of 
charter the charterer does not assume command, possession or control 
of the vessel; that the duties and responsibilities of the owner are 
not changed; and that the charterer is not to be considered as the 
owner of the vessel for the voyage or service stipulated. Leary v. 
United States, 81 U. S. 607; The Beaver, 219 F. 139. Also, the law 
seems to be that the time-chartering of a vessel by its foreign owner 
to an American corporation does not deprive such vessel of its foreign 
nationality (Rainey v. New York and P. 8S. 8. Co., 216 F. 449; 
The Petter Lassen, 29 F. Supp. 938; The Lynghaug, 42 F. Supp. 713) 
and that an American citizen who accepts employment on such vessel 


subjects himself to the laws of the country of the vessel’s nationality. 
In re Ross, 240 U.S. 453; The Hanna Nielsen, 273 F. 171; Gerradin v. 
United Fruit Co., 51 F. 2d 417. To the same general effect is the 
decision in 25 Comp. Dec. 6, holding: 


The vessels, although chartered by the United States, I understand are car- 
riers for commerce generally under the operation of the Emergency Fleet Cor- 
poration for which compensation is received. The chartering is thus mainly 
for the purpose of controlling the use of the vessel and does not change the owner- 
ship and status to other than foreign, and its seamen are to be considered as 
those of a foreign vessel with respect to Public Health Service treatment. 

However, it is understood that the standard form of a time charter 
currently in use by the War Shipping Administration for foreign flag 
vessels is that known as “Warshiptime (Rev.) Forflag.” 9 F. R. 11181. 
Also, see 9 F. R. 11194. It is provided therein that the charter shall 
run from the time of delivery of the vessel to the time of expiration 
of the voyage current at the end of the existing war emergency, unless 
sooner terminated by either party; that the hire shall be a certain 
stated sum per month, subject to revision from time to time; that 
the vessel shall be placed at the disposal of the charterer at the port 
of delivery, fitted and ready for normal commercial service, having 
a master and sufficient complement of officers and crew; and that the 
owner shall pay the wages of, as well as provide subsistence for, the 
master and crew. It is further provided that the charterer shall have 
the right to make changes in the equipment, gear or armament of the 





DECISIONS OF THE COMPTROLLER GENERAL 403 


vessel; that the charterer shall furnish the master with all requisite 
instructions and sailing directions; that the master shall be under 
the orders and directions of the charterer “as regards employment, 
agency and prosecution of the voyages;” that if the charterer shall 
notify the owner that the employment of the master or any member 
of the crew is prejudicial to the interests of the United States in the 
prosecution of the war, the owner shall make any changes necessary 
in the appointments; that the owner shall not employ any person who 
advocates the overthrow of the Government of the United States by 
force; and that the owner shall not discriminate against any worker 
because of race, creed, color or national origin. Clause 24 reads as 
follows: 


Nothing herein stated is to be construed as a demise of the Vessel to the 
Charterer. 


It is plain that under such a form of charter the United States, 
through the War Shipping Administration, exercises a considerable 
degree of control and management over the vessel (Dampskibssels- 
kabet v. Oil Co., 310 U. S. 268) and that it possesses certain very defi- 
nite rights with regard to the employment of officers and crews. In 


Middlebrook, Receiver v. United States, 67 C. Cls. 294, the court 
stated : 


The charter contract between the parties starts with an agreement “to let” 
the steamship and twice states that it was “to be placed at the disposal of the 
charterers, * * * in such dock or at such wharf or place * * * as the 
charterers may direct,” and that “the whole reach of the vessel’s holds, decks, 
and usual places of loading, and accommodations of the ship * * * shall be 
at the charterers’ disposal,” and “that the captain (although appointed by the 
owners) Shall be under the orders and directions of the charterers as regards 
employment, agency, or other arrangements.” This last statement with reference 
to the captain is not very clear, but in connection with the remainder of the 
contract, we think it means that the defendant was to have general authority 
over thecaptain. * * * 

If the vessel was at the “disposal” of the Government, it is obvious that the 
H. N. Co. had lost control over it. The vessel was let “with full complement of 
officers, seamen,” etc., and the whole of the vessel was at the “charterers’ dis- 
posal,” reserving only space necessary for the crew, tackle, fuel, etc., necessary 
for its operation. This provision gave the defendant the right to load the vessel 
in whatever manner it desired and dispose of the cargo on the decks of the vessel 
as its agents directed. Pay for the hire thereof was to commence “on the day 
of her delivery” and “to continue until her redelivery.” 

* 7 & . * * * 


* * * The evidence on the whole shows * * * that during the time 
when the vessel was in the service of the Government the Navy Transport Service 
had the entire use of the vessel and it was “subject at all times to the orders 
and directions of the officers of the Government, and at no time during the 
period did the H. N. Co. have the use of” nor did it “in any way interfere 
with or direct the operation of the said” vessel. Upon a similar finding, it was 
held in United States v. Shea, 152 U. S. 178, and Cornell Steamboat Oo. v. United 
States, 57 C. Cls. 497, 267 U. S. 281, that there was a demise of the vessel. The 
defendant relies to a considerable extent upon Leary v. United States, 14 Wall. 607, 
and a number of earlier cases. We have examined them with care and if any 
different rule is laid down therein it still remains our duty to follow the later 
cases. 

It ought also to be said that the leading English cases harmonize entirely with 
the cases of Shea and Cornell, supra. In Meikelreid v. West, 1 Q. B. 428, the 
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facts are very similar to those of the case at bar. It appeared that the ship was 
to be under the direction of the charterers to be employed in certain limits as 
directed by them, the charterers to pay for coals and all wages and expenses of the 
crew and to deliver up the ship to the owners in as good order and condition as 
when received. It was held that it was clearly a demise. 

Thus, in the Middlebrook case the court regarded the charter— 
which apparently was similar in form to the one here involved—as a 
demise of the vessel. Of course, the technical issue of whether there 
is a demise of the vessel to the United States under the instant form 
of charter is not necessarily the crux of the present problem; and if 
it were, Clause 24 probably would require a different result. In fact, 
the present problem would seem to be one more properly for solution 
upon practical considerations than upon any technical grounds, 
such as the nationality of the vessel, the property interest of the 
United States in the vessel, or the fact that the officers and crew of 
the vessel actually are employed and paid by the foreign owner or 
operator, and not the United States. 

The charters involved here are by their terms to expire at the end 
of the present war emergency, or shortly thereafter; although regis- 
tered in a foreign country and flying a foreign flag, the vessels are as 
completely at the disposal and direction of the United States—through 
the War Shipping Administration—at the present time as any vessels 
of American registry under time charter; and certainly there is a 
great benefit to be derived from the return of experienced seamen to 
this country for further service on foreign vessels under time charter 
to the Government. It has been said that laws for the protection of 
the rights of seamen should be liberally construed (Grant v. United 
States Shipping Board Emergency Fleet Corp., 24 F. 2d 812); in 
wartime the underlying reasons for a liberality of construction in 
respect of such laws are even more cogent. 

Accordingly, I have to advise that seamen serving aboard vessels 
of foreign registry under time charter to the Government during the 
existing emergency may be considered “American seamen” within 
the meaning of the relief laws, regardless of whether such seamen be 
American citizens or whether they have had previous service aboard 
vessels of American registry. 


(B-45563) 
TAXES—STATE—GASOLINE—PURCHASES IN LOUISIANA 


The statutory gasoline taxes aggregating six cents per gallon imposed by the 
State of Louisiana—as distinguished from the constitutional levy of one 
cent per gallon—may be reimbursed to a contractor furnishing gasoline to 
the United States pursuant to a contract, executed subsequent to July 6, 
1944, providing that the tax-exclusive contract price be increased by the 
amount of State taxes for which exemption is not granted, where the gaso- 
line is delivered in such quantities (lots of less than 6,000 gallons as defined 
by the taxing authorities of Louisiana) and for such purposes (use in motor 
vehicles) as not to be within the exemptive provisions of the taxing statutes. 
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Comptroller General Warren to M. E. Markwood, Department of the Interior, 
November 23, 1944: 


Reference is made to your letter of November 4, 1944, as follows: 


There is enclosed herewith for a decision, prior to certification for payment, a 
voucher covering reimbursement due the Triangle Refineries, Houston, Texas, for 
gasoline furnished to this Service. 

It will be noted that the Firm has claimed the sum of $12.00 representing tax 
at the rate of .06 per gallon, and have excluded from their invoice the remainder 
of the State tax, or .01 per gallon, for which a tax exemption certificate is 
required. 

This office has been advised that the Government is no longer exempt from the 
gasoline tax levied by the Legislature of Louisiana (Section 14 of Act 6 of the 
Extraordinary Session of 1928 and Section 14 of Act 87, 1936, as amended by Act 
176 of 1942) unless the gasoline is delivered in lots of 6,000 gallons or more, or 
to the Armed Forces of the United States, neither of these provisions being appli- 
cable in the instant case. The exemptions heretofore granted the United States 
Government were rescinded by Acts 130 and 131 of the Legislature of Louisiana, 
Session of 1944, approved by the Governor on July 6, 1944. 

No information has been received with respect to the exemption of the tax levied 
under Act 1 of the Extraordinary Session of 1932 (.01 per gallon) but it is ap- 
parently applicable to purchases of gasoline by the Government in any quantity. 

The State taxing authorities advise that the tax is imposed upon the dealer or 
the first handler of gasoline and that tax exemption certificates for sales subse- 
quently made by the dealers to the Government will not be acceptable. With the 
return of the voucher please advise if the state tax included thereon may be 
paid in this and future cases without the necessity of securing “refused” tax 
exemption certificates as required by the provisions of Paragraph 8 of General 
Regulations No. 86—Revised. 


This office is not authorized to render a decision to a certifying 
officer except in connection with a question of law involved in pay- 


ment of a specific voucher presented to him for certification and ac- 
companying his request; and, while it appears that one Albert J. 
Wilson has executed the form of certification contained in the voucher 
transmitted by you, the conclusion appears justified that the admin- 
istrative procedure followed with respect to such matters contem- 
plates that payment will not be made on the voucher here involved 
unless certified by you. 

The subject voucher covers the purchase price of 200 gallons of 
gasoline delivered by the Triangle Refineries to the United States Fish- 
eries Station at Natchitoches, Louisiana, in compliance with purchase 
order No. 55737 issued under the terms of contract No. Tps—68374, for 
use in connection with the operation of Government-owned motor 
vehicles and it is assumed, in the absence of any representation by you 
to the contrary, that no doubt exists as to the right of the State of 
Louisiana to tax or regulate the activities of individuals or corpora- 
tions at the site where the sale was consummated. Also, it appears 
that said voucher does not include any item representing a charge on 
account of the tax of one cent per gallon imposed by the terms of 
article VI-A of the Constitution of Louisiana (Act 1 of the Extra 
Session of the Legislature of 1930, referred to by you as 1932) on each 
gallon of gasoline sold in that State and from the payment of which 
exemption is specifically authorized by said enactment in the case of all 
gasoline sold to agencies of the Federal Government. 
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Said contract No. Tps-68374, consisting of the bid of the Triangle 
Refineries dated July 6, 1944, and the Government’s acceptance there- 
of dated August 3, 1944, provides for the furnishing of tank wagon 
and drum deliveries and tank car and transport truck deliveries of 
gasoline in various States, including Louisiana, during the period 
August 1 to October 31, 1944, and although the prices set forth in the 
contractor’s bid were quoted on a State tax-exclusive basis it appears 


that paragraph 11 (c) (2) of the special conditions of the bid expressly 
stipulates that— 


























If on or after the date set for the opening of bids the appropriate tax official 
of any State or local government should authoritatively refuse to accept, in lieu 
of the payment of any applicable tax, exemption certificates issuable to the con- 
tractor hereunder with respect to such tax, on the ground that any or all sales 
to the Government are not, as such, exempt from the tax, then and in that event 
the amount otherwise payable to the contractor with respect to the sales affected 
thereby shall be increased by the amount of the tax. In consideration of such 
increase, the bidder agrees fully to cooperate with the Government, to execute 
such forms or documents as may be required by the Government, and to take such 
steps as may be requested by the Government in order to preserve to the Govern- 
ment any and all rights to the refund of such taxes, and to assist the Government 
in any proceedings brought for the recovery thereof by litigation or otherwise. 

As has been pointed out in prior decisions of this office (see 28 Comp. 
Gen. 957 and cases cited therein), the language used by the Supreme 
Court of the United States in its decision in the case of Alabama v. 
King & Boozer, 314 U.S. 1, leaves no room for doubt that a person 
who sells supplies to the United States is not—merely because of the 
immunity of the Federal Government from State taxation—exempt 
from the payment of an otherwise applicable State tax where it appears 
that the legal incidence of the tax rests upon him as the vendor and 
not upon the United States as the vendee. Hence, payment properly 
may be required by a State from a vendor of a tax of that type in the 
case of such sales to the United States as are consummated within the 
territorial jurisdiction of a State unless the State law or the regula- 
tions promulgated by the State taxing authorities with respect thereto 
except the transactions from the operation of the taxing statute 
involved. 

In the instant case it is clear from a consideration of the statutes 
enacted by the Legislature of Louisiana—Act No. 6, Extra Session of 
1928, as amended, and Act No. 87 of 1936, as amended—prescribing 
the taxes in the aggregate amount of six cents per gallon for which 
a charge is included in the subject. voucher that such taxes are excise 
taxes imposed on dealers in gasoline and that the legal incidence thereof 
does not rest upon the consumer or vendee. Also, it appears that the 
provisions of the statutes exempting gasoline sold to agencies of the 
Federal Government from said taxes were amended by the Louisiana 
laws of 1944—Acts Nos. 130 and 131, approved July 6, 1944—so as vo 
limit the exemption to only, such transactions as involve “gasoline de- 


livered in lots of 6,000 gallons or more, to the United States Govern- 



























































































































DECISIONS OF THE COMPTROLLER GENERAL 407 


ment” or “gasoline delivered to the Armed Forces of the United States 
for propelling ships of the United States Navy or Coast Guard, or for 
aviation purposes”; and it is apparent from an examination of the 
regulation dated July 29, 1944, of the Department of Revenue of Loui- 
siana with respect thereto that the taxing authorities of that State will 
not relieve a contractor from the payment of the taxes imposed by the 
above-mentioned statutes in the case of sales to the United States for 
use in the operation of motor vehicles except where (1) “6,000 gallons 
or more of gasoline shall be ordered at one time, which order shall be 
evidenced by writing” and delivery is “made at the rate of not less than 
6,000 gallons during a seventy-two hour period” or (2) the “contracts 
or other agreements” covering the sale of the gasoline were “executed 
prior to July 6, 1944”, and “specifically name the amounts and price 
of the gasoline sold, and are in writing or evidenced by writing.” 

Consequently, since it appears that the gasoline covered by the pur- 
chase order here involved was less than 6,000 gallons and that the con- 
tract under which said order was issued was executed subsequent to 
July 6, 1944, there can be no reasonable basis for a contention that the 
contractor is not required to pay the applicable State taxes in the 
aggregate amount of six cents per gallon on the gasoline; and, such 
being the case, the Government is obligated under the terms of the 
contract to pay the contractor an amount representing such taxes in 
addition to the prices otherwise determined therefor. 

Accordingly, you are advised that certification for payment of the 
instant voucher, which is returned herewith, is authorized, if correct in 
other respects. 

Moreover, in view of the fact, as hereinbefore stated, that the ex- 
emptive provisions of the taxing statutes of Louisiana here for con- 
sideration do not embrace a transaction of the type covered by the 
instant voucher, and since there is no reason to suppose that the tax- 
ing authorities of that State would comply with a request of the United 
States for a refund of the amount of the subject taxes, it must be con- 
cluded that no useful purpose would be served by the issuance or ob- 
taining of a U. S. Government Tax Exemption Certificate with respect 
to such taxes. Hence, the provisions of General Regulations No. 86- 
Revised, 16 Comp. Gen. 1130, need not be regarded as for application 
in the instant case. Compare in this connection the decision of Au- 
gust 23, 1944, of this office to the Postmaster General, 24 Comp. 
Gen. 150. 


(B-45691) 


COMPENSATION—DOUBLE—RETIRED OFFICERS IN CIVILIAN 
POSITIONS 


The limitation of $3,000 per annum, and exceptions thereto, prescribed by section 
212 of the act of June 30, 1982, as amended, on the combined rate of retired 
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pay and civilian compensation that may be paid to a person who receives 
retired pay for or on account of services as a commissioned officer in any 
of the services mentioned in Title 37, U. 8S. Code, are applicable to any retired 
officer receiving such retired pay, without regard to the particular statute 
pursuant to which the officer served on active duty or was retired from active 
service, including officers of the Army of the United States receiving retire- 
ment pay pursuant to section 5 of the act of April 3, 1939. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, Novem- 
ber 23, 1944: 


I have your letter of November 10, 1944, as follows: 


There is enclosed a copy of the opinion of the Solicitor of the Veterans Ad- 
ministration dated November 10, 1944, with which I concur, calling your attention 
to that portion of the opinion relating to the applicability of Section 212, Public 
No. 212, 72nd Congress, as amended, to retirement pay authorized by Section 5, 
Public No. 18, 76th Congress, as amended. 

Since appropriations of other Government departments and agencies for salaries 
of retired officers may be involved under the opinion, your views with reference 


to the applicability of Section 212, supra, to such retired officers will be appre- 
ciated. 


The solicitor’s opinion, referred to, considers and answers three 
questions, but it is understood from your letter that my views are 
requested on question 1, only, which is as to whether the provisions 
of section 212, Public No. 212, 72nd Congress, as amended, apply to 
retirement pay authorized by section 5, Public No. 18, 76th Congress, 
approved April 3, 1939, 53 Stat. 557. 

Your solicitor answers that question as follows: 


As to the first question presented in your memorandum, you are advised as 
follows: 

Section 212, Public No. 212, 72nd Congress, as amended (5 U. 8. C., Section 59a), 
is as follows: 

“(a) After June 30, 1932, no person holding a civilian office or position, appoin- 
tive or elective, under the United States Government or the municipal govern- 
ment of the District of Columbia or under any corporation, the majority of the 
stock of which is owned by the United States, shall be entitled, during the period 
of such incumbency, to retired pay from the United States for or on account of 
services as a commissioned officer in any of the services mentioned in Title 37, 
at a rate in excess of an amount which when combined with the annual rate of 
compensation from such civilian office or position, makes the total rate from 
both sources more than $3,000; and when the retired pay amounts to or exceeds 
the rate of $3,000 per annum such person shall be entitled to the pay of the 
civilian office or position or the retired pay, whichever he may elect. As used 
in this section, the term ‘retired pay’ shall be construed to include credits for 
all service that lawfully may enter into the computation thereof. 

“(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $3,000: Provided, That this section shall not apply 
to regular or emergency commissioned officers retired for disability incurred 
in combat with an enemy of the United States or for disabilities resulting from 
an explosion of an instrumentality of war in line of duty during an enlistment 
or employment as provided in Veterans Regulation Numbered 1 (a), part I, 
paragraph I. June 30, 1932, c. 314 § 212, 47 Stat. 406, as amended July 15, 
1940, c. 626 § 3, 54 Stat. 761.” 

The provision that “* * * or for disabilities resulting from an explosion 
of an instrumentality of war in line of duty during an enlistment or employ- 
ment as provided in Veterans Regulation Numbered 1 (a), part I, paragraph I,” 
was added to Section 212 (b), Public No. 212, 72nd Congress, by Section 3, 
Public No. 743, 76th Congress. Prior to the enactment of the latter Act cn 
July 15, 1940, Section 212 (b), 72nd Congress, was as follows: 

“This section shall not apply to any person whose retired pay plus civilian 
pay amounts to less than $3,000: Provided, That this section shall not apply 
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to regular or emergency commissioned officers retired for disability incurred 
in combat with an enemy of the United States.” (47 Stat. 406.) 

The provisions of Section 212 (a), Public No. 212, 72nd Congress, as amended 
by Public No. 743, 76th Congress, (5 U. S. C. Section 59 (a) applies to any one 
entitled to retirement pay from the United States for or on account of services 
as a commissioned officer of the services mentioned in Title 37, U. S. C. which in- 
cludes the Army, and is applicable to commissioned officers retired under the 
provisions of Section 5, Public No. 18, 76th Congress. 

It is to be noted that Section 212 (b), Public No. 212, 72nd Congress, as 
amended, provides that it shall not apply to “regular” or “emergency” commis- 
sioned officers retired for disability incurred in combat with an enemy of the 
United States or for disability resulting from an explosion of an instrumentality 
of war in line of duty, during an enlistment or employment as provided in Vet- 
erans’ Regulation Numbered 1 (a), part I, paragraph I. The “emergency” com- 
missioned officers referred to in this Act were the commissioned officers whose 
retirement was provided for under the Act of May 24, 1928, as amended, 38 
U. S. C. 582, that is, officers who served in the Army, Navy, or Marine Corps of 
the United States during the first World War, “other than as officers of the 
Regular Army, Navy, or Marine Corps * * *.” While National Guard offi- 
cers were included, in the main they were reserve officers who were commissioned 
under the provisions of the National Defense Act, Public No. 85, 64th Con- 
gress, approved June 3, 1916, 39 Stat. 166, 189, 217. Section 37 of that Act pro- 
vided in part as follows: 

“For the purposes of securing a reserve of officers available for service as tempo- 
rary officers in the Regular Army, as provided for in this Act and in section 
eight of the Act approved April twenty-fifth, nineteen hundred and fourteen, as 
officers of the Quartermaster Corps and other staff corps and departments, as 
officers for recruit rendezvous and depots, and as officers of volunteers, there 
shall be organized, under such rules and regulations as the President may pre- 
scribe not inconsistent with the provisions of this Act, an Officers’ Reserve Corps 
of the Regular Army. Said corps shall consist of sections corresponding to the 
various arms, staff corps, and departments of the Regular Army. Except as 
otherwise herein provided, a member of the Officers’ Reserve Corps shall not be 
subject to call for service in time of peace, and whenever called upon for service 
shall not, without his consent, be so called in a lower grade than that held by 
him in said reserve corps.” 

The Officers’ Reserve Corps, as well as the National Guard when on active 
Federal service, was in fact a part of the Army of the United States from its 
creation; and it was so declared by the Act of June 4, 1920, Chapter I, 41 Stat. 
759, Section 2, Title 10, U. S. C.; and both the National Guard and the Officers’ 
Reserve Corps are still parts of the Army of the United States. Section 2, Title 
10, U. S. C., Cumulative Annual Pocket Part, is as follows: 

“The Army of the United States shall consist of the Regular Army, the National 
Guard of the United States, the National Guard while in the service of the 
United States, the Officers’ Reserve Corps, the Organized Reserves, and the 
Enlisted Reserve Corps, and shall include persons inducted into the land forces 
of the United States under section 301-318 of Appendix to Title 50. As amended 
June 15, 1933, c. 87, $1, 48 Stat. 153; Dec. 13, 1941, c. 571, § 3, 55 Stat. 800.” 

The so-called “emergency” officers who served during World War I, whose 
retirement was provided for under the Act of May 24, 1928, supra, and who are 
referred to in Section 212 (b), Public No. 212, 72nd Congress, were also officers 
of the Army of the United States, just as much so as the officers whose retire- 
ment is provided for under Section 5, Public No. 18, 76th Congress, which in- 
cludes “* * * all officers * * * of the Army of the United States, other 
than the officers * * * of the Regular Army * * *.” While these officers 
are not designated as “emergency” officers under Section 5, Public No. 18, 76th 
Congress, it is clear from what has been said that they constitute the same class 
of officers whose retirement was provided for under the Act of May 24, 1928, 
supra, and who are referred to in Section 212 (b), Public No. 212, 72nd Congress. 
The same is true also of officers appointed under Public Law 252, 77th Con- 
gress, approved September 22, 1941. This Act authorized the temporary ap- 
pointments of officers in the Army of the United States during the present 
emergency; and it also provided that such officers should be “* * * entitled 
to the same rights, privileges, and benefits as members of the Officers’ Reserve 
Corps * * *.” To exclude them on the technicality that they do not come 
within the literal terms of the latter Act would violate its spirit and purpose 
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and do a great injustice to this class of officers. Section 5, Public No. 18, 76th 
Congress, as well as Section 212 (b), Public No. 212, 72nd Congress, is beneficial 
legislation and should be liberally construed; and in my opinon the commis- 
sioned officers retired thereunder for disabilities incurred in combat with an 
enemy of the United States come within the term “emergency” officers as used 
in Section 212 (b), Public No. 212, 72nd Congress, as amended. 

The language of Section 212 (b), Public No. 212, 72nd Congress, as amended 
by Section 3, Public No. 743, 76th Congress, approved July 15, 1940, as well as 
the legislative history thereof, shows that it was intended to broaden the excep- 
tion to Section 212 (a) so that the limitation therein would not be applicable 
in the case of disabilities resulting from explosion of an instrumentality of war. 
(Page 3, Senate Report No. 939, 76th Congress, Ist session, to accompany S. 134; 
and page 4, House of Representatives Report No. 1727, 76th Congress, 3rd Session, 
to accompany S. 134. S. 134 was enacted as Public No. 743, 76th Congress). 

The amendment, “* * * or for disabilities resulting from an explosion of 
an instrumentality of war in line of duty,” added by Section 3, Public No. 743, 
76th Congress, was limited by its own terms to persons disabled from such 
explosions “* * * during an enlistment or employment as provided in Vet- 
erans Regulation Numbered 1 (a), part I, paragraph I.” However, as amended 
by Section 9, Public Law 144, 78th Congress, approved July 13, 1943, Regula- 
tion Numbered 1 (a) provides that: 

“(a) Paragraph I (a), part I, Veterans Regulation Numbered 1 (a), as 
amended, is hereby amended, (a) by inserting after ‘April 1, 1920;’ the phrase 
‘or during an enlistment or employment entered into on or after December 7, 
1941, and before the termination of hostilities incident to the present war as 
determined by proclamation of the President or by concurrent resolution of the 
Congress’; and (b) by inserting after the phrase ‘or active service in the World 
War’ the phrase ‘or in World War II’.” 

So that any retired officer who received his injury through an explosion of an 
instrumentality of war since December 7, 1941 is not subject to the provisions 
of Section 212 (a), Public No. 212, 72nd Congress. 


I am in agreement with the conclusion stated in the solicitor’s opin- 


ion, supra, to the effect that both subsections (a) and (b) of 5 U. S. 
Code 59a are applicable to any retired officer who receives “retired 
pay from the United States for or on account of services as a com- 
missioned officer in any of the services mentioned in Title 37,” without 
regard to the particular statute pursuant to which such an officer 
served on active duty or was retired from such active service. 


(B-45646) 


OFFICERS AND EMPLOYEES—REEMPLOYMENT BENEFITS AFTER 


MILITARY DUTY; PAYMENT FOR CIVILIAN LEAVE AFTER MILITARY 
DUTY 


Where an employee, who left other than a temporary position to enter the armed 
forces, has met all the terms and conditions of the Selective Training and 
Service Act of 1940, as amended, entitling him to reemployment in a civilian 
position, and he actually is reemployed, even though in a different branch 
of the department or agency or in a different department or agency from 
the one he left to enter the armed forces, the employee is entitled to have 
his unliquidated annual leave and unused sick leave restored, and to count 
service in the armed forces toward automatic promotion under the act of 
August 1, 1941. 

A former employee who, after service in the armed forces entered upon from 
a civilian position without break in service, is not reemployed in accord- 
ance with the Selective Training and Service Act of 1940, as amended, may 
file a claim in the General Accounting Office for any amount believed due 
under the act of August.1, 1941, as amended, as compensation for annual 
leave which stood to his credit when he entered the armed forces and which 
he had elected to have remain to his credit as authorized by the latter act; 
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and any such claim filed with an administrative office should be forwarded 
to this office for settlement. 


Comptroller General Warren to the Secretary of War, November 24, 1944: 
I have your letter of November 10, 1944, as follows: 


The Department requests your decision on several matters affecting the pay 
of individuals who left civilian employment to enter the armed forces of the 
United States and who are later returned to civilian employment although not 
in the positions which they held prior to military furlough or separation. The 
case of Mr. Lee B. Goff, Jr., is one that is very much in point. 

Mr. Goff was employed as a company commander in the Civilian Conservation 
Corps, CAF-7, at $8000 per annum. On October 22, 1940, Mr. Goff was fur- 
loughed from the above position in order to perform active duty in the Army of 
the United States. On July 10, 1944, in anticipation of his forthcoming relief 
from active duty, Mr. Goff made application to the United States Civil Service 
Commission for reemployment in a position of like seniority, status, and pay 
to that held prior to his military service. His action in making application to 
the Civil Service Commission rather than @this Department was predicated 
on the fact that the Civilian Conservation Corps had been abolished during his 
absence. Mr. Goff was relieved of active duty in the Army Air Forces on July 
20, 1944, and, through the efforts of the Civil Service Commission, entered into 
civilian employment on August 17, 1944, in an Army Air Forces installation of 
this Department. From the information which is available at this time, it 
appears that he has met all of the requirements for reemployment under section 
8 of the Selective Training and Service Act, as amended, and his restoration was 
effected as “Return from Military Furlough”. 

Mr. Goff has now raised the question as to the effect of this action on his 
status as a civil service employee and there is closely allied with this question 
an additional complication of his right to have any sick or annual leave balance 
restored to his credit and his right to salary advancement under the act of 
August 1, 1941 (Public Law 200—77th Congress). The question of civil service 
status is one that is properly for consideration by the Civil Service Commission 
and is being referred to that body for decision. Your assistance is requested, 
however, with respect to the pay problems indicated above in the light of circum- 
stances which have been encountered by this Department. 

Section 8 of the Selective Training and Service Act, as it applies to the Fed- 
eral government, seems to indicate that the United States is to be considered 
as a single employer for the purposes of that act. This conception is somewhat 
at variance with past practice since, under 5 U. S. C. 43, the heads of depart- 
ments and those persons in the field service whom they might designate to act 
for them have been considered for many purposes to be individual employers. 
If section 8 of the Selective Training and Service Act considers the Federal gov- 
ernment to be a single employer, it would appear that an employee might be 
restored to any position under the Federal government and to have restored to him 
sick and annual leave balances and salary advancements under the act of August 
1, 1941, upon meeting the conditions for reemployment prescribed in the act. It 
would appear that this question will be pertinent in a large number of cases 
where an employee is restored to duty in a different department from that in 
which the position he left is located but it will also arise in those circumstances 
where the heads of departments have delegated appointing authority to field 
officers and the employee is reemployed in a different field organization under 
the same department. 

In Mr. Goff’s case, he was appointed and later furloughed prior to the time when 
field officers of the War Department were delegated general appointing authority. 
During that period all personnel actions required the prior approval or confirma- 
tion of the Secretary of War. Under present procedures, however, such actions 
with certain notable exceptions are taken by commanding officers of fleld installa- 
tions. Mr. Goff was therefore furloughed from a position to which he had been 
appointed by the Secretary of War and he has been reemployed through an ap- 
pointment action by the commanding officer of the Pacific Overseas Air Service 
Command. 

In the light of the above facts, your decision is requested on the following 
points: 

a. May leave and within-grade salary advancement benefits be granted to an 
employee who is reemployed under the conditions of the Selective Training and 
Service Act but under a different appointing officer of the same agency? 
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b. May the same benefits be granted to an employee who is reemployed under 
the same conditions but in a different department or agency under the Federal 
Government? 

In this same connection, a further question has arisen as to the proper method 
of handling annual leave balunces remaining to an employee's credit when the 
employee does not return to Federal employment or when he fails to meet the 
reemployment criteria established by the Selective Training and Service Act. 
Section 2.4 of Executive Order No. 9414 dated January 13, 1944, provides that 
“in no case, whether the separation be voluntary or involuntary, shall the separa- 
tion become effective on a date prior to the date of termination of such leave.” 
The act of April 7, 1942 (Public Law 517—77th Congress) permits an employee 
entering on active military or naval service to receive compensation for accuimu- 
lated or current accrued annual leave or to elect to have such leave remain to 
his credit until his return from active military or naval service. The following 
questions have arisen in this Department with respect to the above provisions of 
law and regulation: 

ec. In those instances where an employee who has been furloughed or who has 
resigned performed active military or naval service makes application for pay- 
ment of accumulated or accrued annual leave which he has previously elected to 
remain to his credit, is it require@that such applications be forwarded to the 
General Accounting Office for adjudication as claims? 

d. If the answer to c above is in the negative and the Department is author- 
ized to restore such employees to its payrolls for the purpose of paying annual 
leave balances, is it necessary that action be taken to amend the original personnel 
action to extend the effective date for a period sufficient to cover the amount of 
leave for which payment is made? 

e. Does the above-quoted portion of Executive Order 9414 require that an em- 
ployee be paid for any leave balance which may have remained to his credit even 
though he has been discharged from the military or naval service and has failed 
to be reemployed pursuant to section 8 of the Selective Training and Service Act? 

In view of the fact that increasing numbers of employees are returning under 
circumstances similar to those described above, your early consideration and 
decision on these questions will be appreciated. 


The provisions of section 8 of the Selective Training and Service 
Act of 1940, approved September 16, 1940, 54 Stat. 890, as amended 
by the act of July 28, 1942, 56 Stat. 724, relating to reemployment 
benefits, are as follows: 


See. 8 (a) Any person inducted into the land or naval forces under this Act 
for training and service, who, in the judgment of those in authority over him 
satisfactorily completes his period of training and service under section 3 (b) 
shall be entitled to a certificate to that effect upon the completion of such period 
of training and service, which shall include a record of any special proficiency 
or merit attained. In addition, each such person who is inducted into the land 
or naval forces under this Act for training and service shall be given a physical 
examination at the beginning of such training and service; and upon the com- 
pletion of his period of training and service under section 3 (b), each such person 
shall be given another physical examination and, upon the written request of the 
person concerned, shall be given a statement of medical record by the War 
Department: Provided, That such statement shall not contain any reference to 
mental or other conditions which in the judgment of the Secretary of War or 
the Secretary of the Navy would prove injurious to the physical or mental health 
of the person to whom it pertains. 

(b) In the case of any such person who, in order to perform such training and 
service, has left or leaves a position, other than a temporary position, in the 
employ of any employer and who (1) receives such certificate, (2) is still qualified 
to perform the duties of such position, and (3) makes application for ,reemploy- 
ment within forty days after he is relieved from such training and service— 

(A) if such position was in the employ of the United States Government, its 
Territories or possessions, or the District of Columbia, such person shall be 
restored to such position or to a position of like seniority, status, and pay; 

* am * + . . . 

(c) Any person who is restored to a position in accordance with the provisions 

of paragraph (A) or (B) of subsection (b) shall be considered as having been 
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on furlough or leave of absence during his period of training and service in the 
land or naval forces, shall be so restored without loss of seniority, shall be entitled 
to participate in insurance or other benefits offered by the employer pursuant to 
established rules and practices relating to employees on furlough or leave of 
absence in effect with the employer at the time such person was inducted into 
such forces, and shall not be discharged from such position without cause within 
one year after such restoration. 


Section 7 of the act of August 18, 1941, 55 Stat. 627, provides: 


Any person who, subsequent to May 1, 1940, and prior to the termination of 
the authority conferred by section 2 of this joint resolution, shall have entered 
upon active military or naval service in the land or naval forces of the United 
States shall be entitled to all the reemployment benefits of section 8 of the 
Selective Training and Service Act of 1940 to the same extent as in the case 
of persons inducted under said Act: Provided, That the provisions of section 
8 (b) (A) of said Act shall be applicable to any such person without regard 
to whether the position which he held shall have been covered into the classified 
civil service during the period of his military or naval service. 

So far as I am aware no decision has been rendered by competent 
authority upon the question whether the United States Government 
is to be regarded as a single employer for the purpose of the above- 
quoted statutes. This office, of course, has no jurisdiction or au- 
thority to render a decision compelling any appointing authority 
to restore a returned veteran to a civilian position in any branch of 
the service regardless of whether the position from which he entered 
the armed forces has been abolished, and nothing herein is to be 
regarded as purporting to do so. However, as the Selective Training 
and Service Act, as extended, supra, contains no provision limiting 
reemployment benefits to returned veterans who are restored in the 
same department or agency of the Federal Government from which 
they entered the armed forces, and in the light of the provisions of 
the leave laws and regulations and the within-grade promotion law 
[Act of August 1, 1941, 55 Stat. 618] and regulations [Executive 
Order No. 8882, dated September 3, 1941] granting the accrual of bene- 
fits regardless of the department or agency, falling within the purview 
of those laws and regulations, in, which employed, it is concluded, so 
far as the present matter is concerned, that a veteran who held “other 
than a temporary position” and who has met all three conditions 
prescribed by law to entitle him to restoration to a civilian position 
and who actually is restored to a position in a different branch of 
the same department or agency or in a different department or agency 
than the one from which he entered the armed forces, may have re- 
stored to him at such time all unliquidated annual leave and unused 
sick leave, and may count service in the armed forces toward auto- 
matic promotion. Compare 23 Comp. Gen. 832, and decision of 
November 6, 1944, B-45311, 24 Comp. Gen. 357. Accordingly, ques- 
tions a and 6 are answered in the affirmative. 

Answers to the remaining questions stated in your letter are con- 
trolled not by the provisions of section 2.4 of the current leave regu- 
lations, mentioned in your letter, but rather by the terms and condi- 
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tions of the act of August 1, 1941, 55 Stat. 616, as amended by the 
act of April 7, 1942, 56 Stat. 200, providing: 

That employees of the United States Government, its Territories or posses- 
sions, or the District of Columbia (including employees of any corporation 
created under authority of an Act of Congress which is either wholly con- 
trolled or wholly owned by the United States Government, or any corporation, 
all the stock of which is owned or controlled by the United States Government, 
or any department, agency, or establishment thereof, whether or not the em- 
ployees thereof are paid from funds appropriated by Congress), who, subsequent 
to May 1, 1940, shall have entered upon active military or naval service in the 
land or naval forces of the United States by voluntary enlistment or other- 
wise, shall be entitled to receive, in addition to their military pay, compensa- 
tion in their civilian positions covering their accumulated or current accrued 
leave, or to elect to have such leave remain to their credit until their return 
from the ‘active military or naval service. 

Were it not for that statute and the Selective Training and Service 
Act, entrance into the active military or naval service automatically 
would have defeated the right of an employee to be paid for terminal 
annual leave in a civilian position, regardless of section 2.4 of the 
current leave regulations, not only because of the dual compensation 
statutes, but also pursuant to the general rule of law that civilian 
status and military status during the same period of time is incom- 
patible. 3 Comp. Gen. 40: 18 id. 213; 20 id. 257; 22 id. 127. The right 
to payment for accumulated or current accrued leave vests in an 
employee under the statute at the time he enters the armed forces 
without break between his civilian and military service and continues 
until he is restored to his former civilian position or to a civilian po- 
sition of like seniority, status, and pay, it being presumed that upon 
restoration he has elected to have the leave restored to his credit. 
21 Comp. Gen. 660; 22 id. 546. Hence, an employee who is not so 
restored may file claim in this office over his signature for the amount 
of compensation believed to be due him under the provisions of the 
act of August 1, 1941, as amended by the act of April 7, 1942, supra. 
See 31 U. S. Code 71. 

In the light of the foregoing, therefore, question ¢ is answered 
in the affirmative. See 24 Comp. Gen. 9, id. 39. The answer to ques- 
tion c makes it unnecessary to answer question d. 

Referring to question c, as above stated Section 2.4 of the current 
leave regulations is not for application, that is, the War Department 
is not required to pay a veteran who is not restored to a civilian posi- 
tion for the annual leave that stood to his credit when he entered the 
armed forces, but any claim therefor filed by the veteran should 
be forwarded to the General Accounting Office for settlement. 


(B-45296) 
PERSONAL SERVICES—LECTURES AT SCHOOLS OF INSTRUCTION 


An individual engaged under contract to prepare and deliver a lecture or series 
of lectures at an Army military school on definite dates for a stipulated 
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sum is not to be regarded as performing services under the supervision and 
control of the Government so as to be considered as employed on a personal 
service basis, and, therefore, the compensation stipulated in the contract 
for his services is not subject to the provisions of section 9 of the Military 
Appropriation Act, 1944, limiting to $25 per day the amount payable to 
technical and professional personnel employed by contract. 


Comptroller General Warren to the Secretary of War, November 28, 1944: 
There has been considered your letter of October 21, 1944, as follows: 


A School of Military Government was established in the early part of 1942 at 
Charlottesville, Virginia, under the supervision of the Office of the Provost 
Marshal General for the purpose of training officers to govern occupied countries. 
These officers are being and will be sent to all parts of the world and the course 
of training naturally covers a widely diversified field of foreign customs, laws, 
government civil administration and economics. Most of the instructors at the 
School are officers of the Army, but from time to time, it has been deemed 
essential to the successful prosecution of the program to arrange for special 
lectures to be given by professors and other individuals who are recognized 
authorities in their respective fields. 

In order to obtain such lecturers, a program has been evolved under which a 
written agreement is entered into with the lecturer by the terms of which he 
agrees to prepare and deliver a lecture or a specified number of lectures on a 
given subject for which, depending upon the distance of his residence from 
Charlottesville and other factors he will be paid a flat fee. This fee covers 
his entire charge for necessary research (library facilities at Charlottesville 
do not provide the necessary source material for many of the subjects) and 
to pay all of his travel and living expenses while preparing and delivering the 
lectures. The usual fee paid is $100 for the first and $50 for each succeeding 
lecture, which is similar to the program of the Army War College except 
that the War College allows the same amount of each lecture. 

During the early part of this program the expenses for lecturers were financed 


out of an allotment of funds from the appropriation “Contingencies of the Army,” 
an item carried in the appropriation act for the Fiscal Year 1942, and in suc- 
ceeding years. However, in 1943 the annual appropriation act for that fiscal 
year contained the following language under “Quartermaster Corps and Trans- 
portation Services,” subitem “Incidental Expenses of the Army” : 


“* * * for supplies, services, and other expenses essential in conducting 


instruction of the Army in tactical or special activities * * *.” 

Sometime thereafter the expenses of lecturers were paid for out of this ap- 
propriation, and have continued to be so paid out of funds appropriated under 
the same item of appropriation in appropriation acts for the Fiscal Years 1944 
and 1945. In this connection attention is invited to the House Hearings on the 
appropriation bill for the Military Establishment for the Fiscal Year 1943, at 
page 150, in which in explanation of the necessity for the inclusion of the 
above quoted language in the appropriation item in question for that year the 
following testimony occurred: 

“Mr. Snyper. That is made necessary for what reason? 

“Col. Moore. Because only certain expenses of certain schools are specifi- 
cally provided for and we have many schools and many instructional activities 
being initiated from time to time. We must of necessity pay for them from 
some appropriation and it appears appropriate to pay for such activities from 
this appropriation.” 

The “certain schools” referred to in the above excerpt from testimony before 
the House Appropriation Committee, has reference, for illustration to the Army 
War College and the Military Academy, which are general service schools main- 
tained on a permanent basis. It will be noted that the appropriations for 
these schools contained in each instance language specifically covering “expenses 
of special lectures.” However, by reference to the above quoted testimony it 
appears that the Congress was being asked to include in general language under 
“Incidental Expenses of the Army” all expenses for services and other expenses 
essential to conducting instruction, which language it would appear is sufficiently 
wide to cover expenses of special lectures, without specific mention thereof. 

However, attention is invited to Notice of Exception by the General Account- 
ing Office to payment on Voucher No. 22398 in the accounts of B. H. Graban, 
Colonel, F. D., dated September 2, 1943, in the amount of $200, of which $125 
was suspended for the following reason: 
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“Payment of compensation to individuals in excess of $25 is not authorized, 
pursuant to limitations of Section LX of the Military Appropriation Act of 1944, 
approved July 1, 1943, Public Law 108—78th Congress.” In the case of this 
suspension, Professor Arnold Wolfers of Yale University was engaged under an 
agreement whereby he delivered one lecture on August 5, 1943, and two lectures 
on August 7, 1943. The agreement provided that he should receive $100 for the 
first and $50 for the second and third lectures. These payments covered all of 
his necessary research in the preparation of the lectures and also his traveling 
and living expenses. A copy of the form of agreement used in this and other 
similar cases is attached for your information. 

Having reference to the ground on which the suspension in question is made, 
it is not felt that Professor Wolfers and other similar lecturers are “technical 
and professional personnel’ within the contemplation of Section IX of the 
Military Appropriation Act. This Section authorizes the Secretary of War, 
without reference to civil service, classification and other laws, to employ techni- 
eal and professional personnel. The contracts under which the special lectures 
are obtained do not constitute contracts of employment but rather agreements 
under which lectures essential to the adequate instruction of the students at the 
School are obtained. 

If the exception taken by the General Accounting Office is sound, it will be 
necessary for the Secretary of War to appoint the lecturers under the provisions 
of Section IX and include in the period of their appointment time spent in re- 
search and preparation as well as time spent in travel to and from the School. 
Also, under the provisions of the Military Appropriation Act of 1945, traveling 
expenses and a per diem in lieu of subsistence while away from home may be 
paid. It is believed that payment on this basis rather than the basis under which 
the School of Military Government has been operating, would result in an in- 
creased cost to the Government, and that, the present program is more economi- 
cal to the Government, and a much more satisfactory basis for obtaining the 
essential instruction. 

Furthermore, since it is not improbable that many of the lectures are based 
in part at least upon a lifetime of study, experience and research—in fact, the 
services of the individuals in question would not be desirable if this was not 
the case—it may not be feasible in a given case for a lecturer to state the actual 
time spent by him in preparation. He may, therefore, be reluctant to request 
compensation on a time basis and since the $25 per diem authorized under 
Section [LX is obviously inadequate if only the days on which the lectures are 
delivered is considered, it may not be possible to obtain the desired services. 
Under conditions existing at this time, the length of training has, of necessity, 
been curtailed and it is essential that the best instruction possible be given 
to the students. If the assistance of recognized authorities in the specialized 
fields involved are not readily available, the successful prosecution of the entire 
program will be greatly hampered. 

In connection with the obtaining of instruction upon a fee basis, it was 
suggested in your decision of October 5, 1942 (22 Compt. Gen. 362), that in order 
to avoid the prohibition of the Dual Compensation Act of May 10, 1916, “there 
would be no legal objection to employing and paying Federal employees fees 
for teaching services * * * if such fees are fixed by regulation and not 
computed on a per diem or other time basis”. This decision would seem to 
recognize the legality of obtaining teaching services upon a fee basis for the 
purpose of avoiding the prohibition of the Dual Compensation Act and there 
would appear to be no requirement that the principle of that decision be limited 
to such purpose. 

Your consideration of the problem herein presented is respectfully requested 
and it is hoped that you may issue instructions looking to the removal of the 
Notice of Exception herein referred to, and, in order that the War Department 
may issue appropriate instructions in the premises, that you may find it possible 
to approve the present method of obtaining the services of lecturers, as discussed 
above. 

Since the uncertainty surrounding the authority to so engage these services 
is necessarily impeding the program, your early consideration of this question 
involved will be appreciated. 


The agreement with Professor Wolfers, is, in pertinent part, as 
follows: 
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It gives me great pleasure to invite you to come to the School of Military Gov- 


ernment to deliver three (3) lectures on 5, 6, and 7 August 1943, on the subject of 
Germany. 


While our appropriations are such that we are not able to offer you compensa- 
tion commensurate with the benefits this institution will receive from this group 
of lectures by you, nér with your efforts in preparation and delivery thereof, we 
can offer you the sum of $200.00 for the lectures as compensation for your con- 
tribution to our work and which, I trust, will cover the expense involved in your 
appearance at the School of Military Government. 

The uncertainty concerning the authority so to engage the services 
of such lecturers appears to have arisen in view of section 9 of the 
Military Appropriation Act of 1944, 57 Stat. 368, which provides: 

Whenever, during the fiscal year ending June 30, 1944, the Secretary of War 
should deem it to be advantageous to the national defense, and if in his opinion 
the existing facilities of the War Department are inadequate, he is hereby author- 
ized to employ, by contract or otherwise, without reference to section 3709, Re- 
vised Statutes, civil service or classification laws, or section 5 of the Act of April 
6, 1914 (38 Stat. 335), and at such rates of compensation (not to exceed $25 per 
day for individuals) as he may determine, the services of architects, engineers, 
or firms or corporations thereof, and other technical and professional personnel 
as may be necessary. [Italics supplied.] 

The question appears to be whether, under the above-quoted infor- 
mal contract, the contractor became an employee of the Government 
payable at not to exceed $25 a day in accordance with the limitation 
in the statutory provision quoted above or was properly paid the 
amount stipulated in the contract from the appropriation “Supplies 
and Transportation, Army, 1942-1944,” pursuant to the provision 
therein “for supplies, services, and other expenses essential in conduct- 
ing instruction of the Army in tactical or special activities * * *” 

Agreements with individuals for personal services as distinguished 
from nonpersonal services have been discussed in numerous decisions 
of this office, and the distinction plainly was drawn in 23 Comp. Gen. 
425, 429, between “Persons authorized to be and who are employed 
under an instrument designated as a ‘contract’ and who perform their 
work under the supervision and control of Government officers” and 
“contractors engaged—not employed—on other than a personal service 
basis (generally those who do not perform their work under the super- 
vision and control of the Government).” An individual contracting 
his services under section 9 of the Military Appropriation Act of 1944 
renders himself subject to the continuous supervision and control of 
his official superiors during the period of his contract, while an indi- 
vidual contracting with the Government to prepare and deliver a lec- 
ture or a series of lectures on definite dates owes no duty to the Govern- 
ment other than specific performance under the contract, the whole 
transaction being, in fact, closely analogous to the production and 
delivery of a tangible article pursuant to a contract of sale. 

In the circumstances I find no legal objection to the present method 
of obtaining the services of lecturers and to their payment under the 
current applicable appropriation. 
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The voucher discussed in your letter and others involving similar 
payments will be passed to credit in the accounts of the involved dis- 
bursing officers, if otherwise proper. 


(B-44604) 
PAY—RETIRED—COMMISSIONED WARRANT OFFICERS 


A retired commissioned warrant officer heretofore receiving retired pay based 
on the saved pay of a warrant officer with over 30 years’ service is entitled to 
retired pay, effective as of June 1, 1942, based on the active-duty pay of a 
commissioned warrant officer with his length of service, the latter pay being 
higher than the pay of a warrant officer with the same length of service in 
view of the provisions of the act of September 7, 1944, amending, effective 
June 1, 1942, section 8 of the Pay Readjustment Act of 1942 to authorize the 
counting of enlisted and warrant service, in addition to commissioned serv- 
ice, in computing the longevity pay of commissioned warrant officers. 


Assistant Comptroller General Yates to the Secretary of the Navy, November 
29, 1944: 


There has been considered your letter of September 18, 1944, with 
enclosure from Lieutenant Commander C. L. Herndon, Allotment Dis- 
bursing Officer, United States Coast Guard, requesting decision rela- 
tive to the retired pay legally authorized to be paid to’ Thomas Abra- 
hamson, Chief Carpenter, U. S. C. G. (retired), under the provisions 
of the Pay Readjustment Act of 1942, 56 Stat. 359, as amended by 
Public Law 421, approved September 7, 1944. 

Commander Herndon states in his letter as follows: 


I have before me the pay account of Thomas Abrahamson, Chief Carpenter, 
U. S. Coast Guard (Retired), who was transferred to the retired list December 
1, 1934, by reason of having attained the statutory retirement age of 64 years, 
with retirement pay at the rate of $141.75 per month, this being three-fourths of 
$189.00, the pay at that time of a warrant officer with more than twelve years 
service. At the time of his retirement, Mr. Abrahamson had completed a total 
of 41 years, 11 months, and 8 days active service, of which 6 years, 10 months, and 
3 days were in the capacity of a commissioned officer. 

Since June 1, 1942, this officer has been paid the saved pay of a warrant officer, 
counting all service for pay purposes, or $168.75 per month, this being greater 
than the pay of a chief warrant officer with less than 10 years commissioned serv- 
ice, counting such commissioned service only, as provided in the Pay Readjust- 
ment Act of 1942. 

In view of the provisions of Section 3A, Public No. 421—78th Congress, ap- 
proved September 7, 1944, amending the Pay Readjustment Act of 1942, to permit 
the credit of all service in computing the pay of persons paid under the provisions 
of Sections 1, 3, 8, and 9 of that Act, your decision is requested as to whether 
this officer may now be credited and paid the maximum pay provided for a chief 
warrant officer with less than 10 years commissioned service, in the amount of 
$196.87 per month, 

Should the answer to the foregoing question be in the affirmative, your further 
decision is requested as to whether such payments may be made retroactively 
to June 1, 1942, the effective date of the Pay Readjustment Act of 1942, as provided 
in Section 15 of that Act. 


Section 15 of the said Pay Readjustment Act of 1942, 56 Stat. 367, 
governing the computation of retired pay provides as follows: 


On and after the effective date of this Act, retired officers, warrant officers, 
nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve shall have their retired pay, retainer pay, or equivalent pay, computed 
as now authorized by law on ‘the basis of pay provided in this Act, which my shall 
include increases for all active duty performed since retirement * 
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Thus, the retired pay to which the subject officer is entitled is de- 
pendent upon a determination of what his active duty pay would 
have been had the permanent pay provisions of the said Pay Read- 
justment Act of 1942, as amended, been in effect when he was retired. 

Section 8 of the Pay Readjustment Act of 1942, 56 Stat. 362, pre- 
scribes the base pay of warrant officers and commissioned warrant 


officers and paragraph 6 thereof—as originally enacted—provided as 
follows: 


Every person paid under the provisions of this section shall receive an increase 
of 5 per centum of the base pay of his period for each three years of service, not 
exceeding 30 years. Such service shall be: active Federal service in any of the 
services mentioned in the title of this Act or Reserve components thereof; service 
in the active National Guard of the several States, Territories, and the District 
of Columbia; and service in the Naval Reserve, Marine Corps Reserve, and the 
Coast Guard Reserve: Provided, That, commissioned warrant officers shall be 
credited only with all commissioned service in any of the services mentioned in 
the title of this Act including commissioned service in the Reserve components 
thereof and the National Guard. 


Under the proviso in paragraph 6, swpra, only commissioned service 
was authorized to be credited commissioned warrant officers in the 
computation of their longevity pay, whereas warrant officers were 
entitled to have included in such computation all active Federal service 
in any of the services mentioned in the title of the said act. Hence, 
as stated in Commander Herndon’s letter, the retired pay of a warrant 
officer with over 30 years’ service being greater than the retired pay 
of a commissioned warrant officer with less than 10 years’ commissioned 
service, the officer here involved was paid retired pay based on the 
saved pay of a warrant officer with over 30 years’ service. 

Public Law 421, approved September 7, 1944, 58 Stat. 729, provides 
in part, as follows: 


That the Pay Readjustment Act of 1942 is hereby amended by amending 
section 3A thereof, as added by section 3 of the Act of December 2, 1942 (Public 
Law 785, Seventy-seventh Congress), to read as follows: 

“Sec. 3A. In computing the service for all pay purposes of persons paid under 
the provisions of section 1, 3, 8, or 9 of this Act, such persons, in addition to 
the time required to be credited by the section under which they are paid, shall 
be credited with full time for all periods during which they were enlisted or held 
commissions as officers or held appointments as warrant officers or Army field 
clerks or as commissioned warrant officers in any of the services mentioned in 
the title of this Act, or in the Regular Army Reserve, or in the Medical Reserve 
Corps of the Navy, the Dental Reserve Corps of the Navy, or in the Organized 
Militia prior to July 1, 1916, or in the National Guard, or in the National Guard 
Reserve, or in the National Guard of the United States, or in the Enlisted 
Reserve Corps, or in the Naval Militia, or in the National Naval Volunteers, or 
in the Naval Reserve Force, Naval Reserve, Marine Corps Reserve Force, Marine 
Corps Reserve, Coast Guard Reserve, and the Reserve Corps of the Public 
Health Service, or in the Philippine Scouts, or in the Philippine Constabulary, 
or in the Coast and Geodetic Survey as authorized by section 2 (b) of the Act 
of January 19, 1942 (56 Stat. 6). The provisions of this section shall not be 
construed to permit any person to receive pay and allowances in excess of the 
maximum limitations imposed upon the total pay and allowances of his rank, 
grade, or rating by any of the provisions of this Act, nor to modify the character 
of service required for advancement of commissioned warrant officers to a 
higher pay period.” 

mee.2 fa) * * © 


(b) The sixth paragraph of section 8 of such Act is hereby amended to read 
as follows: 
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“Every person paid under the provisions of this section shall receive an in- 
crease of 5 per centum of the base pay of his period for each three years of 
service, not exceeding thirty years. Such service shall be active Federal service 
in any of the services mentioned in the title of this Act or Reserve components 
thereof; service in the active National Guard of the several States, Territories, 
and the District of Columbia; and service in the Enlisted Reserve Corps of the 
Army, the Officers’ Reserve Corps of the Army, the Naval Reserve, the Marine 
Corps Reserve, and the Cuast Guard Reserve.” 

= * + * 7 * 7: 

Sec. 11. Sections 1 to 5, inclusive, of this Act shall become effective as of 
June 1, 1942, section 9 shall become effective as of December 22, 1942, and the 
other sections hereof shall become effective on the first day of the first calendar 
month occurring after enactment of this Act. No back pay or allowances under 
any section of this Act for any period prior to the effective date of such section 
shall accrue by reason of the enactment of this Act, and no back pay or allow- 
ances shall accrue to any person who is not entitled to receive active or retired 
pay on the date of the enactment of this Act. 


By the omission of the restriction theretofore contained in para- 
graph 6 of section 8 of the said Pay Readjustment Act of 1942, as 
to the character of service which may be credited for longevity pay 
purposes for commissioned warrant officers on active duty, such offi- 
cers have been placed on a parity with warrant officers so far as con- 
cerns the active Federal service which may be credited for longevity 
pay purposes. That is, commissioned warrant officers on active duty 
are entitled to count for longevity pay purposes the service mentioned 
in sections 1 and 2 of Public Law 421, swpra, which includes enlisted 
and warrant service. Since the retired pay of Mr. Abrahamson, based 


on the active duty pay of a commissioned warrant officer computed as 
now authorized by the said Public Law 421, is greater than the retired 
pay of a warrant officer with the same length of service, he is entitled 
to retired pay at the higher rate and, in accordance with the specific 
provision in section 11 of Public Law 421, supra, that sections 1 to 5 
thereof shall become effective as of June 1, 1942, his retired pay should 
be adjusted as of that date. 


(B-45780) 


INTERAGENCY LOAN OF EMPLOYEES—CHANGE OF OFFICIAL 
STATION; TRAVELING EXPENSES; ETC. 


Where the period during which an employee is assigned to another Federal agency 
on a reimbursable basis under the provisions of section 601 of the act of 
June 30, 1932, as amended, is for a substantial period, it is proper and legal 
for the loaning agency to change the employee's official station to the place 
where the borrowing agency has the employee assigned to duty, and back 
again at the termination of the assignment. 

Where the official station of an employee assigned to another Federal agency 
on a reimbursable basis under section 601 of the act of June 30, 1932, as 
amended, is changed to his new post of duty with the borrowing agency, the 
employee becomes entitled to reimbursement of traveling expenses and to 
shipment of household goods, subject to the terms and conditions of the 
laws and regulations applicable thereto, and the two agencies may agree that 
the borrowing agency will reimburse the loaning agency for such expenses 
as a part of the cost of the work. 

Where the official station of an employee assigned to another Federal agency on a 
reimbursable basis under the provisions of section 601 of the act of June 
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30, 1982, as amended, is to be changed to the employee’s new post of duty with 
the borrowing agency or back again at the termination of the assignment, 
travel orders directing such transfer including authority for reimbursement 
of traveling expenses and authorization or approval of the shipment of 
household goods should issue by the loaning agency. 

Where an employee is assigned to another Federal agency, pursuant to section 
601 of the act of June 30, 1932, as amended, under a loan agreement providing 
for reimbursement of travel expenses to the loaning agency, the employee’s 
official station possibly may be regarded as automatically reverting to his 
old official station with the loaning agency upon termination of such assign- 
ment; nevertheless, in view of section 201 (a) of the act of June 27, 1944, a 
travel wrder is necessary to authorize reimbursement of travelirg expenses 
upon such permanent change of station. 


Comptroller General Warren to Guy W. Lane, War Production Board, November 
30, 1944: 


Reference is made to your letter of November 14, 1944, as follows: 


Re: Bu. Voucher, WPB 43013. 
Amount, $284.03. 
Claimant, Llewellyn Evans. 
Period, May 1-4, 1944. 

Attached as the above voucher, together with supporting papers, covering 
travel expenses ($30.27) and the cost of moving household goods ($253.76) from 
Washington, D. C. to Chattanooga, Tennessee. The claimant, an employee of 
the Tennessee Valley Authority, was detailed to the War Production Board on 
a reimbursable basis for the period November 19, 1941 to May 4, 1944. Siuce 
Mr. Evans was required to travel from Chattanooga, Tennessee, his official sta- 
tion, to Washington, D. C., and from there to other points, the loan agreement 
included reimbursement of subsistence and travel expenses to the Tennessee 
Valley Authority. 

Due to the tenure of the detail the employee’s post of duty was transferred to 
Washington, D. C., in the interests of the Government, effective November 15, 
1942. There were no expenses involved incident to the change of headquarters, 
and subsequent necessary small shipments of the employee’s household goods 
were accomplished at no cost to the Government. 

Upon termination of the detail on May 4, 1944, this office refused to process 
a request, dated May 8, 1944, covering the payment of travel expenses and cost 
of moving the employee’s household goods back to Chattanooga, Tennessee. Such 
refusal was based on the opinion that the War Production Board could not 
legally authorize or approve expenses incident to a transfer of official station 
of an employee of another agency, as distinguished from expenses of travel on 
official business. Also, if this opinion is correct, the expenses of travel incident 
thereto were not previously authorized. 

The Tennessee Valley Authority was requested to properly approve the expenses 
incurred in the shipment of household effects, to enable payment thereof by this 
office. That office, however, contends that the loan agreements constitute proper 
authorization for the expenses involved and no additional action is considered 
necessary to have the employee’s headquarters revert to Chattanooga, Tennessee, 
at Government expense. 

Your decision and advice is solicited as to whether the subject voucher may be 
certified for payment. 


In decision of March 2, 1934, 13 Comp. Gen. 234, it was stated, 
at page 236, as follows: 


It seems reasonably clear that the Congress intended by the enactment of sec- 
tion 601 of the Economy Act, that two departments or offices of the Government 
operating under separate appropriations may enter into an agreement for the 
performance of purely personal services by the personnel of one department or office 
for the performance of the work of the other, for which reimbursement or transfer 
of appropriation may be made not to exceed the regular salaries and authorized 
expenses, if any, of the personnel loaned covering the period involved. But in such 
eases there should be a written order or agreement in advance, signed by the 
responsible administrative officer of each of the departments or offices concerned, 
and said agreement should be attached to the request for transfer of appropria- 
tions or voucher for relmbursement for filing in this office. 
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In decision of July 29, 1942, 22 Comp. Gen. 74, it was held, 
(quoting from the syllabus) : 

There is no legal obligation on one Government agency for which services have 
been performed by another, as authorized by section 601 of the act of June 30, 
1932, to reimburse the other agency an amount representing actual cost of per- 
formance in excess of the maximum agreed upon in advance, but, it being provided 
by the statute that adjustment of the cost of performance shall be on the basis of 
that which may be agreed upon, no objection will be made to a further reimburse- 
ment of actual cost on the basis of an amount administratively determined to be 
a proper adjustment. 

During the period an employee is on loan or assignment from one 
Federal agency to another on a reimbursable basis under the provi- 
sions of section 601 of the Economy Act of June 30, 1932, as amended 
(31 U. S. Code 686), he remains an employee of the first or loaning 
agency—in this case, the Tennessee Valley Atithority. If the period 
of such assignment is for a substantial period—as in the instant 
case—it is proper and legal for the first or loaning agency to change 
the official station of the employee to the place where the second or 
borrowing agency, in this case, the War Production Board, has the 
employee assigned to duty, and back again at the termination of the 
assignment. Incidental to such permanent changes of station, the 
employee becomes entitled to reimbursement of traveling expenses 
and for shipment of household goods, subject to the terms and condi- 
tions of the controlling laws and regulations applicable thereto, and 
the two agencies may agree that the second or borrowing agency will 
reimburse the first or loaning agency for such expenses as a part of 
the cost of the work. Travel orders directing the transfer of official 
station including authority for reimbursement of traveling expenses 
and authorization or approval of the shipment of household goods 
should issue by the first or loaning agency in which the employee is 
regularly employed, in this case, the Tennessee Valley Authority, as 
though the employee were not on assignment to another agency. That 
is, at the termination of the loan, the official station possibly may be 
regarded as automatically reverting to the employee’s old official 
station with the agency in which he regularly is employed, as appar- 
ently understood by the Tennessee Valley Authority, but nevertheless, 
under the controlling statute a travel order is necessary to authorize 
reimbursement of traveling expenses upon such permanent change of 
station. See Section 201 (a) of the act of June 27, 1944, Public Law 
358, 58 Stat. 384. While transportation of household goods may be 
authorized in advance, or approved after the shipment (act of Octo- 
ber 10, 1940, 54 Stat. 1105; section 1 of the President’s regulations, 
Executive Order No. 8589 of November 7, 1940), the better procedure 
is to authorize the shipment in advance. 

Accordingly, referring to the third paragraph of your letter, you 
were correct in requesting the Tennessee Valley Authority to issue the 
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necessary travel order changing the official station of the employee 
from Washington, D. C., back to Chattanooga, Tennessee. 

However, in the instant case, in view of the apparent misunder- 
standing in the matter, and in the absence of a controlling decision, 
if the War Production Board agrees (22 Comp. Gen. 74, supra), the 
Tennessee Valley Authority may be reimbursed otherwise proper trav- 
eling expenses and cost of shipment of the household goods incurred 
by Mr. Evans, and the amount thereof paid directly to him, as has 
been agreed upon. Upon that basis, and in this particular instance, 
the voucher, if otherwise correct as to weight limitation, as to economy 
in the method of shipment employed, etc., may be certified for pay- 
ment. 


The voucher and supporting papers are returned herewith. 


(B-44390) 


LUMP-SUM PAYMENTS TO AVIATION OFFICERS COMMISSIONED IN 
THE ARMY OF THE UNITED STATES 


The provision in the act of September 22, 1941, authorizing the same pay and 
allowances for officers appointed thereunder in. the Army of the United States 
as are provided for “members of the Officers’ Reserve Corps of the same grade 
and length of active service,” does not operate to entitle such officers who 
might be assigned to the Air Corps to the lump-sum payment specially author- 
ized by section 6 of the Army Aviation Cadet Act of June 3, 1941, for Air 
Corps Reserve officers for each complete year of service, upon relief from 
active duty. 


Assistant Comptroller General Yates to the Secretary of War, December 5, 1944: 

There has been considered your letter of September 7, 1944, request- 
ing a decision as to whether officers appointed in the Army of the 
United States under the provisions of the act of September 22, 1941, 
55 Stat. 728, and who are assigned to duty with the Air Corps, are 
entitled to receive, upon release from active duty, an additional lump- 
sum payment of $500 for each complete year of active service with the 
Air Corps, on the basis that such payments are authorized for Air 
Corps Reserve officers by the Army Aviation Cadet Act, approved 
June 3, 1941, 55 Stat. 239. 

The said act of September 22, 1941, provides as follows: 

That during the present emergency, temporary appointments as officers in the 
Army of the United States may be made, under such regulations as the President 
may prescribe, from among qualified persons without appointing such persons as 
officers in any particular component of the Army of the United States. All persons 
So appointed as officers shall be commissioned in the Army of the United States 
and may be ordered into the active military service of the United States to serve 
therein for such periods of time as the President may prescribe. Such appoint- 
ments in grades below that of brigadier general shall be made by the President 
alone, and general officers by and with the advice and consent of the Senate: 


Provided, That any appointment made under the provisions of this Act may be 
vacated at any time by the President and, if not sooner vacated, shall continue 
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during the present emergency and six months thereafter: Provided further, 
That any person appointed as an officer.in the Army of the United States under 
the provisions of this Act shall receive the same pay and allowances and be 
entitled to the same rights, privileges, and benefits as members of the Officers’ 
Reserve Corps of the same grade and length of active service: And provided 
further, That nothing contained in this Act shall be construed to prohibit the 
appointment of officers in the various components of the Army of the United 
States in accordance with existing laws. 


The said Army Aviation Cadet Act of June 3, 1941, 55 Stat. 239, 240, 
provided : 


Seo. 3. Under such regulations as the Secretary of War may prescribe, male 
citizens of the United States may enlist as aviation cadets, and enlisted men in 
the Regular Army may be appointed by the Secretary of War as aviation cadets. 
Each aviation cadet shall, at the time of his enlistment or appointment as such, 
be required to sign an agreement that upon his successful completion of the pre- 
scribed course of training and instruction as an aviation cadet he will accept a 
commission as second lieutenant, Air Corps Reserve, and will serve as such for a 
continuous period of three years on active duty, unless sooner released : Provided, 
That in the case of a minor, such agreement shall be signed with the consent of his 
parents or guardian. Upon the successful completion of such prescribed course 
of training and instruction, each aviation cadet shall be commissioned as a second 
lieutenant, Air Corps Reserve, and upon the completion of such period of three 
years on active duty each such second lieutenant shall be promoted to the grade of 
first lieutenant, Air Corps Reserve. The Secretary of War may at any time dis- 
charge any aviation cadet or release from active duty any such officer in the Air 
Corps Reserve. 

* * . * » * * 

Sec. 6. Section 2 of the Act of June 16, 1936 (49 Stat. 1524), as amended, is 
hereby amended to read as follows: ‘ 

“Sec. 2, Whenever any Air Corps Reserve officer who has not been selected 
for commission in the Regular Army is released from active duty that has been 
continuous for one or more years, he shall be paid a lump sum of $500 for each ¢om- 
plete year of active service as such officer, and if released from active duty other- 
wise than upon his own request, or as a result of inefficient or unsatisfactory 
service as determined by the Secretary of War, such lump-sum payment shall be 
prorated for fractional parts of each year of such active service. The lump-sum 
payments herein authorized shall be in addition to any pay, allowances, com- 
pensation, or benefits which such officers may otherwise be entitled to receive.” 


By the provisions of the act of September 22, 1941, supra, any person 
appointed thereunder as an officer in the Army of the United States is 
entitled to the same pay and allowances and to the same rights, priv- 
ileges, and benefits as are authorized for “members of the Officers’ Re- 
serve Corps of the same grade and length of active service.” The de- 
termining factors specified by the statute for comparison are grade and 
length of service. No mention is made of comparative duties or of 
any special pay and allowances which may be authorized for members 
of a particular section of the Officers’ Reserve Corps but not for others. 
Instead, the statute evidently refers to “members of the Officers’ Re- 
serve Corps” as a general class and contemplates payment to persons 
appointed in the Army of the United States thereunder of the same 
pay and allowances as are authorized for members of the Officers’ Re- 
serve Corps generally. Members of the Officers’ Reserve Corps gener- 
ally are not entitled to the lump-sum payment of $500 for each year of 
continuous active service. Such payments were specially authorized 
only for Air Corps Reserve officers, under certain specified conditions. 
As persons appointed as officers in the Army of the United States un- 
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der the provisions of the said act of September 22, 1941, although 
assigned to duty in the Air Corps, do not thereby become Air Corps 
Reserve officers, it is clear that they do not come within the statutory 
language of the Army Aviation Cadet Act of June 3, 1941, authorizing 
the additional lump-sum payments for Air Corps Reserve officers, only, 
and, as members of the Officers’ Reserve Corps generally are not en- 
titled to such lump-sum payments, the general language of the said act 
of September 22, 1941, reasonably may not be viewed as intended, by 
assimilation, to confer such special right on persons appointed as offi- 
cers of the Army of the United States, because assigned to duty in the 
Air Corps, in the absence of persuasive evidence otherwise of a legisla- 
tive purpose to authorize such payments on that basis. 

Nothing is found in the history of the statutes involved, or of the 
statutes in pari materia, evidencing any such legislative purpose. The 
amended provision in the Army Aviation Cadet Act of June 3, 1941, 
supra, authorizing a lump-sum payment to Air Corps Reserve 
officers upon release from active duty, under certain conditions, is 
basically a continuation of similar provisions contained in the act of 
June 16, 1936, 49 Stat. 1524, and the act of April 3, 1939, 53 Stat. 555, 
559. The act of June 16, 1936, “To increase the efficiency of the Air 
Corps,” provided, in part: 

That the President be, and he is hereby, authorized to call to active duty, with 
their consent, for periods of not more than five years, such number of Army Air 


Corps Reserve officers as he may deem necessary, not to exceed one thousand 
three hundred and fifty. 

Sec. 2. Upon the termination of such a period of active duty of not less than 
three years in duration, such Air Corps Reserve officers shall be paid a lump sum 
of $500, which sum shall be addition to any pay and allowances which they may 
otherwise be entitled to receive. 


The report of the Committee on Military Affairs, House of Repre- 
sentatives, recommending the passage of such legislation, H. R. Re- 
port No. 2359, 74th Congress, April 2, 1936, on H. R. 11920, stated, 
in part: 


Sections 1 and 2 constitute an authorization and make possible intelligent 
planning for the future. They provide that the President is authorized to call 
to extended active duty the number of Reserve officers required to man the air- 
planes on hand plus those being provided for in current appropriations. Without 
this authority it is possible that airplanes being provided will be stored in 
hangars due to the lack of pilot personnel. Existing law definitely limits the 
number of personnel to a figure below anticipated requirements. 

These sections of the bill also mark a great advance in the plans for the 
employment and training of Reserve officers as part of the scheme of national 
defense. There can be no comparison in efficiency between the Reserve officer 
trained at various times for 14 days and the one who has served 3 to 5 years on 
duty with the Regular Army. It also equalizes the conditions of service in the 
Army, Navy, and Marine Corps. 


The report of the Senate Committee on Military Affairs on the 
bill, Senate Report No. 2039, May 12, 1936, stated: 
Sections 1 and 2 provide an authorization for the actual number of Reserve 
officers of the Air Corps needed to augment the officers of the Regular Army in 
654881™—46——_29 





426 DECISIONS OF THE COMPTROLLER GENERAL 


order to provide the proper personnel for the new and modern aircraft now on 
hand or to be delivered, and make it possible to keep these Reserve officers on 
active duty with the Regular Army for a sufficient length of time to really be- 
come proficient for immediate and efficient service in emergency without delay 
and without further training. These sections also obviate the present too rapid 
turn-over of personnel, which prevents the complete training of Reserve officers 
under modern conditions and with the present advanced types of aircraft used 
by the Army. In addition these objectives are accomplished with so much 
economy that it will be possible to maintain on active duty with the Regular 
Army three times the number of qualified Reserve pilots at a cost which is less 
than twice the cost of the present system which this act is designed to correct. 


Both reports quoted a letter dated March 16, 1936, from the Secre- 
tary of War to the Speaker, House of Representatives, recommending 
the enactment of such legislation, in part as follows: 


Existing legislation which will be affected by the proposed bill is contained 
in section 8, act of July 2, 1926, Public, 446, Fifty-ninth Congress, which, under 
the heading “Personnel,” reads as follows: 

“The President is authorized to call to active service, with their consent, such 
numbers of Air Corps Reserve officers as he may deem necessary, not to exceed 
five hundred and fifty, 90 per centum of whom shall serve for periods of not 
more than one year and 10 per centum for periods of not more than two years: 
Provided, That nothing contained in this section shall affect the number of 
Reserve officers, that may be called to active duty for periods of less than six 
months under existing law.” 

For some time it has been apparent that the foregoing provision of law under 
which the War Department is at present operating is faulty and will not meet 
the needs of the expanding Air Corps, nor is it economical in its operation. The 
Federal Aviation Commission (Howell Commission) recommended that “the 
maximum term of active service with Regular officers on the part of Reserve 
pilots should be increased at least to 3 years and perhaps further. A cash pay- 
ment should be given upon termination of this duty to ease the shock of trans- 
ference to civilian life.” The committee of which Mr. Newton D. Baker was 
chairman also referred to this subject in its report quoted in part as follows: 

“The tour of extended active duty for Reserve officers * * * should be 
extended so as to minimize the turn-over in tactical units.” 

The War Department has made a careful study of this situation and is of the 
opinion that the proper development of the G. H. Q. Air Force and complementary 
Air Corps activities from a personnel viewpoint requires a far-seeing plan which 
will assure the following fundamentals: 

(a) Authorization for a sufficient number of personnel to guarantee that the 
aircraft on hand and being procured will be properly manned, and that other 
activities will operate efficiently. 

(b) A sufficiency of time to train personnel so that trained combat crews will 
be available as new and augmenting aircraft is delivered. 

(c) An efficient and economical tour of duty for Reserve personnel on extended 
active duty with the Regular Army Air Corps. 

(d) A reduction in the turn-over of personnel so that unit training in tactical 
units can be carried on efficiently. 

(e) A condition of service that will be equal to the conditions now prevailing 
in the United States Navy and United States Marine Corps for the same type of 
personnel. 


. * * - » » . 


If the fifth fundamental requirement is to be accomplished, the conditions of 
service for the Reserve officer must be just and equitable. As has been stated, 
the employment of flying cadets on duty with tactical units is not equitable. 
If the services of an individual are to be utilized in the capacity of an officer 
of the Army, he should be recognized as such and paid accordingly. To do other- 
wise would not attract the proper type of individual. Recent legislation (Public, . 
No. 87, 74th Cong.) created the grade of naval aviation cadet in the Naval Reserve 
and Marine Corps Reserve. This legislation provides that in a 4-year period the 
naval aviation cadet will receive $1,524 more for his services than the Army 
flying cadet maintained on duty as such for a period of 2 years and then main- 
tained on duty as a second lieutenant for a period of 2 years. Since both are 
called upon to render the same type of service to the United States Government, 
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it is manifest that their pay should be equalized. The War Department offers 
a solution of this problem by providing that at the end of not less than 3 years’ 
service the Reserve officer will be paid a lump sum of $500. This amount added 
to his pay will equalize the cost to the Government of both the Navy and Army 
pilot. In addition, the payment of this sum at the termination of his active 
duty will ease the shock of transference to civil life as recommended by the 
Howell Commission. * * * 

Thus, in its inception, the provision for payment of an additional 
lump sum to Air Corps Reserve officers upon release from extended 
periods of active service was substantially to equalize the emoluments 
of such service with those authorized for aviation cadets of the Naval 
Reserve and Marine Corps Reserve, who, by section 6 of the then 
recently enacted act of April 15, 1935, 49 Stat. 157, were entitled to 
an additional lump-sum payment of $1,500 upon release from active 
duty of four years or more. By so equalizing the conditions between 
the services by providing for an additional lump-sum payment upon 
release from active duty, to ease the shock of transference back to 
civil life, an extra inducement was offered Air Corps Reserve officers 
in peacetime to go in for long periods of active duty, foregoing from 
three to five years their normal civilian pursuits and careers, the un- 
derlying purpose being to build up and maintain an economical but 
highly trained adjunct to the regular Air Corps. 

The act of April 3, 1939, 53 Stat. 555, was entitled “AN ACT To 
provide more effectively for the national defense by carrying out the 
recommendations of the President in his message of January 12, 1939, 
to the Congress.” Sections 1 to 4, 53 Stat. 555, 556, authorized a sub- 
stantial expansion in Air Corps equipment and provided increased 
facilities and encouragement for instruction and training in aviation. 
Section 5, 58 Stat. 557, authorized the President, with their consent, 
to order annually for active duty with the Regular Army, for periods 
of not more than one year, such number of Reserve officers, in the grade 
of second lieutenant, as might be necessary to maintain on active duty 
at all times not more than one thousand Reserve officers of the promo- 
tion-list branches, other than the Air Corps, and not more than three 
thousand Reserve officers of the Air Corps, with a proviso that until 
July 1, 1949, the tour of active duty of Air Corps Reserve officers might 
be extended not to exceed a total of seven years’ active service in all. 
Section 6 authorized the Secretary of War to select annually, to be 
commissioned in the Regular Army in approximately equal annual 
increments, such proportion of the total number of officers as would 
be required to bring the commissioned personnel of the Regular Army 
to peacetime strength, as thereinafter provided, on June 30, 1949. Sec- 
tion 7 authorized the appointment of such officers in the Regular Army, 
inter alia, “from members of the Officers Reserve Corps and flying 
cadets, who have performed active duty under the provisions of this 
Act,” and further provided for the immediate commissioning of “not 
to exceed three hundred second lieutenants in the Air Corps of the 





428 DECISIONS OF THE COMPTROLLER GENERAL 


Regular Army, from among Reserve officers and flying cadets who 
have qualified for such appointment under existing laws.” Section 
10 of the act, 53 Stat. 559, provided that no Air Corps Reserve officer 
should be called to active duty thereafter under the provisions of 
section 1 of the act of June 16, 1936, swpyra, and that those then on 
active duty under the provisions of that act “shall be deemed to be 
on active duty under the provisions of this Act.” 

Having made such substitute provisions for the extensive peace-time 
training of Air Corps Reserve officers under conditions contemplating 
the appointment of a substantial number of such officers in the Regular 
Army, section 11 of the said act of April 3, 1939, amended the lump- 
sum payment provisions of section 2 of the act of June 16, 1936, to 
read as follows: 

Any Air Corps Reserve officer who has not been selected for commission in 
the Regular Army shall be paid upon release from active duty following the 
termination of any period of active duty of three years or more in duration 
a lump sum of $500 which sum shall be in addition to any pay and allowances 
which he may otherwise be entitled to receive. 

Respecting such amendment, the following statement was made in 
the report of the House Committee on Military Affairs on the bill 
and, likewise, in the report of the Senate Committee on Military 
Affairs (H. R. Report No. 32, February 8, 1939, and Senate Report 
No. 80, February 22, 1939, on H. R. 3791, 76th Congress) : 

Section 11: Amends the provision of section 2 of the act of June 16, 1986, which 
provides that, upon termination of a period of active duty of not less than 3 years’ 
duration, Air Corps Reserve officers on active duty under the provisions of section 
1 of that act shall be paid a lump sum of $500. As the proposed act contemplates 
that in the future Air Corps Reserve officers will be called to active duty pursuant 
to the provisions of the new act, it is necessary to amend section 2 of the act of 
June 16, 1936, so as to make it applicable to Air Corps Reserve officers called to 
active duty under the new authority. The purpose of the bonus is to provide for 
the immediate needs of the Reserve officer upon his return to civil life. As that 
need does not exist in the case of officers permanently appointed in the Regular 
Army upon expiration of or during such tour of active duty, the amendment 
limits the payment of the bonus to Reserve officers who are not selected for such 
appointment. 

Thus the provisions of the 1936 act with respect to lump-sum pay- 
ments to Air Corps Reserve officers were continued in the 1939 act, 
except that such officers selected for commission in the Regular Army 
were excluded for the reason, stated in the legislative reports, that the 
purpose of such payments was to provide for the immediate needs of 
Air Corps Reserve officers upon return to civil life, which would not 
apply in the case of officers permanently appointed in the Regular Army 
upon the expiration of, or during the tour of, active duty. 

As so amended by the 1939 act, the said provisions of the 1936 act for 
$500 lump-sum payments to Air Corps Reserve officers, upon release 
from active duty of three years or more in duration, continued in effect 
until amended by section 6 of the Army Aviation Cadet Act of June 3, 
1941, supra, to increase such payments to $500 for each complete year 


Jw fm | © B&B BF" © 


~~: se 


So == +}. 


—e me Tf OT 





DECISIONS OF THE COMPTROLLER GENERAL 429 


of active service, whenever “any Air Corps Reserve officer who has not 
been selected for commission in the Regular Army is released from 
active duty that has been continuous for one or more years.” Such in- 
crease followed similar provisions which had been enacted in the mean- 
time by section 6 of the act of August 27, 1940, 54 Stat. 865, for officers 
commissioned in the Naval or Marine Corps Reserve pursuant to the 
Naval Aviation Reserve Act of 1939, 53 Stat. 819, after completion of 
their training as aviation cadets. In a letter dated February 5, 1941, 
to the Chairman of the Senate Committee on Military Affairs, set forth 
in the report of that committee and, also, in the report of the House 
Committee on Military Affairs, on the bill which became the said 
Army Aviation Cadet Act of 1941 (Senate Report No. 66, February 24, 
1941, and H. R. Report No. 474, April 29, 1941, on S. 840, 77th Con- 
gress), the Secretary of War cited such provisions for increased lump- 
sum payments to Naval and Marine Corps Reserve officers in urging 
legislation to provide similar payments for Air Corps Reserve officers, 
in part as follows: 


* * * A study of all pertinent provisions of law indicates that the allowances 
provided for naval and Marine Corps cadets are more encouraging than those 
now provided for flying cadets in the Army. These discriminatory provisions of 
law are as follows: 

a * * * “ > s 


The act of August 27, 1940, increasing the number of naval aviators in the 
line of the Regular Navy and Marine Corps, and for other purposes, which pro- 
vides in part that officers commissioned in the Naval and Marine Corps Reserve, 
when released from active duty that has been continuous for 1 or more years, 
shall be paid a lump sum of $500 for each completed year of active service other 
than duty as aviation cadets. 

The corps of flying cadets in the Army constitutes the source from which the 
commissioned personnel for the Regular Army Air Corps and Air Corps Reserve 
must be procured, and the maintenance of high-type personnel within the corps 
is deemed indispensable to the future desired development of the Regular Air 
Corps, as well as for the urgent need of training additional reserves to meet the 
present emergency. 

The Regular Army is in process of a large expansion without any corresponding 
increase in permanent commissioned personnel, and sound policy demands that 
shortages of permanent commissioned personnel must be shared by all arms and 
services which comprise the balanced military team. To meet this emergency, 
large numbers of reserves must be ordered to extended active duty. Like the 
rest of the Army, the Air Corps is expanding under the emergency at such a rate 
that the question of providing commissioned Reserve personnel has become a 
pressing matter, and it is believed that this will become increasingly felt by the 
Air Corps unless steps are taken to provide the same benefits for the Army Air 
Corps Reserve personnel on extended active duty as are now provided for the 
Navy and the Marine Corps Reserves on extended active duty. Congress in its 
wisdom has consistently provided uniformity of pay and allowances for the 
services. This is believed sound, and such policy should be adhered to. 


The Senate Committee report stated, in part: 


The legislation herein proposed in the interest of clarity combines all the 
provisions of existing law governing Army flying cadets into one law and makes 
applicable to Army aviation cadets and Reserve officers on extended active duty 
those provisions of law which now provide allowances for similar personnel of 
the Navy and Marine Corps. 


There was thus stressed the purpose of maintaining a uniformity of 
pay and allowances authorized for Army aviation cadets and Air Corps 
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Reserve officers with those authorized for Naval and Marine Corps 
Reserve aviation cadets and for Navy and Marine Corps Reserve officers 
commissioned pursuant to the Naval Aviation Reserve Act of 1939, 
after completion of their training as aviation cadets, so that the differ- 
ent services would be on an equal footing in obtaining personnel for 
training as aviation cadets to meet the then urgent and expanding need 
for trained officer personnel in the aviation branches and it seems clear 
that the basic purpose of such liberalized provisions for lump-sum pay- 
ments to such Reserve aviation officers in the different services upon 
release from active duty was to provide a greater peacetime inducement 
for likely persons to enter training as aviation cadets leading to aviation 
reserve commissions. 

So the law stood when the act of September 22, 1941, supra, was 
enacted to authorize the temporary appointment of qualified persons 
as officers in the Army of the United States, without appointing such 
officers in any particular component of the Army of the United States, 
and providing that persons so appointed shall receive the same pay 
and allowances and be entitled to the same rights, privileges and 
benefits as members of the Officers’ Reserve Corps of the same grade 
and length of service. While, presumably, it was contemplated that 
some of the temporary officers so appointed might be assigned to the 
Air Corps, apparently the primary purpose was to obtain temporary 
officers for other branches of the service, special provision having 
been made in the said Army Aviation Cadet Act of 1941 for obtaining 
needed aviation officers through the medium of training aviation 
cadets, each of whom was required to sign an agreement that upon 
successful completion of the prescribed course of training and instruc- 
tion he would accept a commission as second lieutenant, Air Corps 
Reserve, and would serve as such for a continuous period of three 
years on active duty, unless sooner released. Under such conditions, 
it is not reasonable to ascribe to the act of September 22, 1941, or to 
infer therefrom, any legislative intent to authorize additional lump- 
sum payments to those temporary officers appointed thereunder who 
might be assigned, as such, to the Air Corps—although temporary 
officers assigned to any other branch of the Army would not be so 
entitled—on the slender basis of applying by assimilation the special 
provisions enacted in that respect for Air Corps Reserve officers, to 
put them on a parity with Naval and Marine Corps Reserve aviation 
officers, graduated as aviation cadets, as an added inducement for 
aviation cadet training coupled with obligations to serve not less than 
three years as Reserve officers on active duty. 

The procedure of appointing Army aviation cadets, successfully 
completing their courses of training, to be officers in the Air Corps 
Reserve, as directed by the provisions of section 3 of the Army 
Aviation Cadet Act of 1941, supra, continued until such provisions 
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were suspended for the duration of the war and six months there- 


after by section 2 of the Flight Officer Act of July 8, 1942, 56 Stat. 649, 
as follows: 


Sec. 2. The provisions of section 3 of the Army Aviation Cadet Act of June 3, 
1941, are hereby suspended for the duration of the present war and for six 
months thereafter except as to any person who has enlisted or who has been 
appointed as an aviation cadet prior to the date of enactment of this Act. 
During such period and under such regulations as the Secretary of War may 
prescribe, male citizens of the United States may enlist as aviation cadets and 
men having an enlisted status in the Army of the United States may be ap- 
pointed by the Secretary of War as aviation cadets. All enlistments shall be for 
the period of the duration of the present war and for six months thereafter 
unless sooner terminated by the President. Upon successful completion of the 
prescribed course of training and instruction and under such regulations with 
respect to selection as the Secretary of War may prescribe, each such cadet 
shall be commissioned as a second lieutenant in the Army of the United States 
under the provisions of the Act of September 22, 1941 (Public Law 252, Seventy- 
seventh Congress), or appointed as a flight officer in the Army of the United 
States. Under such regulations as the Secretary of War may prescribe, the 
status, pay, and allowance of any aviation cadet who fails to complete success- 
fully the prescribed course of training and instruction may be terminated and 
for the remainder of the war and six months thereafter he may be required to 
serve in any enlisted grade with the pay and allowances of such grade. 

Under such provisions, persons thereafter enlisted or appointed 
as Army aviation cadets during the war were not to be commissioned 
in the Air Corps Reserve as provided in section 3 of the Army Avia- 
tion Cadet Act of 1941, but, upon successful completion of the course, 
were either to be commissioned temporary second lieutenants in the 
Army of the United States pursuant to the act of September 22, 1941, 
supra, or appointed flight officers in the Army of the United States, a 
new grade created by section 1 of the act. Such legislation was en- 
acted on the recommendation of the Secretary of War in letters ad- 
dressed to the Speaker of the House of Representatives and the Chair- 
man of the Senate Committee on Military Affairs under date of May 
19, 1942, transmitting drafts of a bill covering that and other related 
matters. At that time the war had been in progress for several months 
and apparently there was no further need for special inducements in 
obtaining personnel for training as aviation cadets or for the further 
general expansion of the permanent Air Corps Reserve which would 
result from commissioning therein the many thousands of temporary 
aviation officers which would be needed. The said letters of the Secre- 
tary of War recommending legislation, inter alia, to suspend the provi- 
sions of section 3 of the Army Aviation Cadet Act and to make substi- 
tute provisions, were set forth in the reports of the House Committee 
on Military Affairs and the Senate Committee on Military Affairs, re- 
spectively, in favorably reporting bills introduced to carry out such 
recommendations. See Senate Report No. 1428, June 1, 1942, on S. 
2553, and H. R. Report No. 2314, July 1, 1942, on H. R. 7129, the Senate 
bill subsequently being enacted as the said act of July 8, 1942. The 
letters quoted in the committee reports contained the following ex- 
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planatory statements by the Secretary of War respecting the matters 
involved: 


There is attached a draft of a bill to create the title of flight officer in the Army 
Air Forces, to amend the Army Aviation Cadet Act, and for other purposes, 
which the War Department recommends be enacted into law. 

The proposed legislation is designed to provide a uniform system of aviation 
training and instruction in the Army Air Forces. Under existing law, flight train- 
ing may be undertaken by aviation cadets, by aviation students, and by officers 
who meet the prescribed physical and age requirements. Aviation cadets, by 
law, may be recruited from male civilians and may be appointed from enlisted 
men of the- Regular Army. If succesful, they must be commissioned second 
lieutenants in the Air Corps Reserve. Aviation students are selected for train- 
ing from enlisted men of the Regular Army and the Army of the United States 
and, if successful, are graduated as staff sergeant pilots. 

The President’s program calling for the training of thousands of pilots has 
necessitated that former minimum age and educational qualifications for pilot 
candidates be reduced. It is planned to provide rank and grade for graduate 
pilots suitable to their ability and capacity for leadership. It is proposed, there- 
fore, to amend the Army Aviation Cadet Act of June 3, 1941 (Public Law 97, 77th 
Cong.) to permit successful cadets to be commissioned second lieutenants in the 
Army of the United States or to be appointed as flight officers therein. Training 
of aviation students for graduation as staff sergeant pilots, as permitted by the 
act of June 3, 1941 (Public Law 99, 77th Cong.), would be discontinued for the 
duration of the war and all candidates would be trained in the grade of aviation 
cadets. 

The title of flight officer would be created for the Army Air Forces alone. 
Flight officers would have the rank, pay, and allowances provided for warrant 
officers, junior grade, and would take rank as of the date of their appointment. 
They would be entitled to the benefits of all existing laws or regulations covering 
retirement, pensions, and disability as are applicable to members of the Army 
of the United States. 

The decision in each case as to whether a given aviation cadet would be com- 
missioned as a second lieutenant or appointed as a flight officer would be based 
upon evaluation of his capacity for service as a commissioned officer as deter- 
mined by screening tests and by his record during training. 

The bill suspends for the duration of the war and for 6 months thereafter 
the provisions of section 3 of the Army Aviation Cadet Act of June 3, 1941 (Pub- 
lic Law 97, 77th Cong.), except as to any persons who have enlisted or have 
been appointed as aviation cadets prior to the date of enactment of the bill. 
Those persons would be commissioned second lieutenants in the Air Corps 
Reserve. 

s ” . 7 * * 2 


It should be noted that aviation cadets enlisted or appointed subsequent to 
the date of passage of the bill and who are commissioned as second lieutenants 
in the Army of the United States will not be entitled to the payment of the 
bonus provided by section 6 of the Army Aviation Cadet Act of June 3, 1941 
(Public Law 97, 77th Cong.) inasmuch as that act applies only to Air Corps 
Reserve officers. [Italics supplied.] 

While such administrative statement, set forth in the committee 
reports on the-bill, that aviation cadets commissioned as second lieu- 
tenants in the Army of the United States would not be entitled to the 
bonus (lump-sum payment) provided by section 6 of the Army Avia- 
tion Cadet Act of June 3, 1941, “inasmuch as that act applies only to 
Air Corps Reserve Officers,” may not be regarded as necessarily con- 
clusive of the matter, such statement was published to both Houses 
of the Congress as showing, at least, the administrative understanding 
of the provisions and, in the absence of any exception thereto being 
registered by amendment or clarification of the bill, it reasonably may 
be concluded that the Congress did not disagree with such views but 
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intended that the provisions be so understood and applied, especially 
as such administrative interpretation that the special provisions for 
lump-sum payments to Air Corps Reserve officers upon release from 
active duty would not extend to officers temporarily appointed in the 
Army of the United States, under the act of September 22, 1941, 
otherwise appears fair and reasonable. It should be noted, also, that 
shortly thereafter, by section 12 of the act of August 4, 1942, 56 Stat. 
738, the President was authorized to suspend, during the war, pro- 
visions for such lump-sum payments to Naval and Marine Corps 
Reserve officers “who were formerly enlisted in the grade of aviation 
cadet or transferred to that enlisted grade more than thirty days after 
the date of approval of this Act” and that the President, by Executive 
Order 9268, November 9, 1942, suspended such provisions, accord- 
ingly, as to all officers who were so enlisted or transferred subsequent 
to September 3, 1942. To hold that the Congress legislated on the 
basis that officers of the Army of the United States appointed under 
the provisions of the act of September 22, 1941, pursuant to section 
2 of the act of July 8, 1942, would be entitled to the additional lump- 
sum payments authorized for Air Corps Reserve officers, while con- 
currently authorizing the discontinuance of such lump-sum payments 
for similar Navy and Marine Corps personnel, would be tantamount 
to holding that the Congress intended to create anew, but in reverse, 
the discrepancy between the Army and the Navy which prior legisla- 
tion was intended to remove. There appears no basis for any such 
view. 

It is noted, also, that in section 1 of the Mustering-Out Payment Act 
of 1944, approved February 3, 1944, 58 Stat. 8, Public Law 225, it was 
expressly provided that no mustering-out payment shall be made to 
“any Air Corps Reserve officer who is entitled to receive a lump-sum 
payment under section 2, as amended (55 Stat. 240), of the Act of June 
16, 1936.” While “Air Corps Reserve” officers are thus expressly ex- 
cluded, no mention is made of Air Corps temporary officers appointed 
in the Army of the United States under the act of September 22, 1941, 
and, presumably, such omission was on the basis that such temporary 
officers were considered not to be entitled to such lump-sum payments, 
for it cannot be assumed that the Congress intended such Air Corps 
temporary officers to receive both the lump-sum payments and the 
extra mustering-out payments, while prohibiting mustering-out pay- 
ments to Air Corps Reserve officers entitled.to the lump-sum payments. 

It may be pointed out, finally, that such lump-sum payments were 
not authorized as additional compensation for extra risk of aviation 
service—that having been covered by permanent provisions of law for 
a 50 percent increase of pay for officers assigned to flying duty. 37 
U. S. C. 29. Instead, they were authorized primarily to stimulate 
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peacetime commitments for aviation training and extended active 
service by aviation Reserve officers. 

In the light of such legislative background, the conclusion appears 
required that the provision in the act of September 22, 1941, authoriz- 
ing the same pay and allowances for officers temporarily appointed 
under that act as provided for members of the Officers’ Reserve Corps 
of the same grade and length of service, did not contemplate or intend 
that such temporary officers who might be assigned to the Air Corps 
should thereby become entitled to the lump-sum payments specially au- 
thorized for Air Corps Reserve officers, under certain conditions, upon 
relief from active duty. _ Accordingly, the question submitted is an- 
swered in the negative. 


(B-45959) 


TRAVELING EXPENSES—INTERMITTENT EMPLOYEES’ TRAVEL 
BETWEEN DUTY STATION AND HOME—APPROPRIATION AVAILA- 
BILITY 


In the absence of statutory authority for the National Housing Agency to pay 
the traveling expenses of consultants, compensated on a per diem “when ac- 
tually employed” basis, to and from their homes, such expenses of a consultant 
employed by the Agency under a contract providing for payment of actual 
transportation expenses to and from his home, in addition to his per diem 
compensation, constitute, not traveling expenses chargeable to a traveling ex- 
pense appropriation, but a part of his compensation chargeable to the special 
item in the Agency’s appropriation for the temporary employment of persons 
without regard to the classification laws, etc., pursuant to which the con- 
sultant was employed. 24 Comp. Gen, 147, distinguished. 


Comptroller General Warren to Ben E. Lewis, National Housing Agency, 
December 5, 1944: 


Reference is made to your letter of November 23, 1944, as follows: 


There are submitted herewith Standard Form 1067 vouchers in favor of The 
Delaware, Lackawanna and Western Railroad Company (Bill No. 551477) and 
the Pullman Company (Bills Nos. V-47806-A and V-48009—A) representing bill- 
ing for U. S. Government Transportation Requests Nos. HAa—19851, 19852 and 
19853, respectively, which were issued by Ralph Clark Limber, Consultant, on 
June 14 and 15, 1944, in exchange for first class round trip fare and Pullman 
accommodations from Syracuse, N. Y. to Washington, D. C. and return. 

Mr. Limber was, at the time of incurring these expenses, a contract employee 
receiving per diem compensation when actually employed, under the conditions 
of Contract No. HA(200)a-3, entered into pursuant to the following provision 
of the appropriation authority for the Office of the Administrator, National 
Housing Agency, for the fiscal year 1944: 


“not to exceed $5000 for temporary employment of persons or organizations, by 
contract or otherwise, for legal or other special services without regard to section 
8709 of the Revised Statutes, and the Classification Act of 1923, as amended ;” 


In view of your ruling in 23 C. G. 17 that specialists employed under contract 
are civilian officers and employees of the U. S. Government, may it: be assumed 
that transportation expenses incurred by them in traveling from their regular 
places of duty or residences to points of duty designated by the Administrator 
under proper travel orders are correctly payable from regular travel funds 
available to this Office for official travel of officers and employees, or is it in- 
cumbent upon this Office to charge these vouchers to the $5000. special employ- 
ment fund? 
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An executed copy of Contract No. HA(200)a-3, dated June 13, 1944, a certified 
true copy of Travel Order No. 569 issued to Mr. Limber on June 13, 1944, and 
the required Standard Form 1012 voucher record of official use of the transpor- 
tation requests involved are attached. 


The holding in the decision referred to in your letter, 23 C. G. 1\, 
supra, that specialists employed under contract are civilian officers 
and employees of the United States Government was not an all-pur- 
pose holding but one for the purpose of the War Overtime Pay Act 
of 1948, 57 Stat. 75. Hence, that decision has no application here. 

Paragraph 3 of the contract of employment mentioned in your 
letter provides as follows: 


3. The Administrator agrees to pay said Ralph Clark Limber for said services 
at the rate of $22.00 per diem for such days as said Ralph Clark Limber is 
actually employed, and in addition thereto to furnish said Ralph Clark Limber 
actual transportation expenses while traveling from his aforesaid address to 
Washington, D. C. or such other place as may be designated by the Administrator, 
and return, for each period of employment. 


In decision of August 21, 1944, 24 Comp. Gen. 147, it was stated at 
page 149, as follows: 


Referring to question 1 (b), the appropriation item for “traveling expenses 
(not to exceed $7,250,000),” appearing in the current appropriation act, may be 
regarded as available for any authorized traveling expenses incurred by the 
Office of Price Administration, including the traveling expenses of persons or 
organizations employed and paid compensation without regard to the civil 
service and classification laws pursuant to the special authority and within the 
limitation of the item of $30,000 contained in the same appropriation act. Com- 
mutation rates of per diem and mileage may be paid to such persons or organi- 
zations only if provided for in their contracts or agreements of employment; 
otherwise traveling expenses must be reimbursed to them on an actual expense 
basis. See 21 Compt. Gen. 409, and the decisions therein cited. Compare 20 
Comp. Gen. 361, 363. 


That rule was stated in the light of the authority contained in sec- 
tion 201 of the “National War Agency Appropriation Act, 1945”, 
approved June 28, 1944, 58 Stat. 545, Public Law 372, for— 


* * * travel expenses to and from their homes or regular places of business 
in accordance with the Standardized Government Travel Regulations, including 
travel in privately owned automobile (and including per diem in lieu of sub- 
sistence at place of employment), of persons employed intermittently away from 
their homes or regular places of business as consultants and receiving compensa- 
tion on a per diem when actually employed basis. 

That provision was made applicable to the Office of Price Administra- 
tion by a provision appearing in the “Second Deficiency Appropriation 
Act, 1944” approved June 28, 1944, 58 Stat. 601, Public Law 375. 

However, I find no corresponding authority in the appropriation 
acts applicable to the National Housing Agency to pay the traveling 
expenses “to and from their homes or regular places of business” of 
consultants who received compensation on per diem when actually 
employed basis, as in that case, but only “to persons serving, while away 
from their homes, without other compensation from the United States, 
in an advisory capacity tothe Agency.” (Quoting from the appropri- 
ation item “Office of the Administrator” under the head “National 





436 DECISIONS OF THE COMPTROLLER GENERAL 


Housing Agency” appearing in the “Independent Offices Appropria- 
tion Act, 1944”, approved June 27, 1944, 58 Stat. 375, Public Law 358.) 
22 Comp. Gen. 231; 23 id. 90. 

Hence, the authority to pay Mr. Limber his traveling expenses from 
and to his home, Syracuse, New York, to and from his official station, 
Washington, D. C., arises not from any statute, but solely from the 
terms of the contract of employment, and upon that basis the amount 
of traveling expenses incurred, as indicated on the voucher forwarded 
with your letter, constitutes, not traveling expenses chargeable to 
traveling expense items available to the National Housing Agency, but 
a part of his compensation which is required to be charged to the $5,000 
special employment fund authorized by the appropriation item quoted 
in the second paragraph of your letter. The question presented is 
answered accordingly. 

The voucher and supporting papers are returned herewith. 


(B-45453) 


PERMANENCY OF LEGISLATION; FURLOUGH TRAVEL OF WOUNDED 
AND DISABLED SOLDIERS, SAILORS, AND MARINES AT REDUCED 
RATES 


Pursuant to 1 U. S. Code 54 (a), the contents of the U. S. Code have only a prima 
facie effect, and the question of whether a statutory provision is still in effect 
is for consideration under the principles of statutory construction without 
regard to the fact that it has been included in the Code. 

A provision contained in an annual appropriation act may not be construed to be 
permanent legislation unless the language used therein or the nature of the 
provision renders it clear that such was the intention of the Congress. 

Usually when the word “hereafter” or other words indicating futurity are used 
in a provision contained in an annual appropriation act, or.when the provision 
is of a general character bearing no relation to the object of the appropriation, 
the provision may be construed to be permanent legislation. 

The provision in the Military Appropriation Act for the fiscal year 1921, author- 
izing a procedure for the transportation, at the rate of 1 cent per mile, of 
wounded and otherwise disabled soldiers, sailors, and marines when traveling 
to and from their homes on furlough, and for reimbursing carriers the differ- 
ence between the 1-cent rate and the regular scheduled rate, is permanent 
legislation; however, no current appropriation of the War Department is 
available for defraying expenses in connection with such transportation, in 
the absence of specific provision therefor. 


Comptroller General Warren to the Secretary of War, December 7, 1944: 
Reference is made to your letter of October 27, 1944, as follows: 


The War Department has received an inquiry concerning the present rights of 
service men under the provisions of that portion of the Act of June 5, 1920, 41 
Stat. 975; 10 U. S. C. 758, entitled “An Act making appropriations for the 
support of the Army for the fiscal year ending June 30, 1921, and for other 
purposes,” reading as follows: 

“The Secretary of War [and the Secretary of the Navy,], under such regula- 
tions and restrictions as he [they] may provide, is [are] authorized to issue 
to all wounded and otherwise disabled soldiers [sailors, or marines] under 
treatment in any Army [Navy,] or other hospital, who are given furloughs at 
any time, a furlough certificate; which certificate shall be signed by the command- 
ing officer at such hospital, This furlough certificate when presented by such 
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furloughed soldier [sailor, or marine] to the agent of any railroad or steam- 
ship company over whose lines said soldier [sailor, or marine] may travel to and 
from his home during the furlough period shall entitle said soldier [sailor, or 
marine] to purchase a ticket from the point of departure to point of destina- 
tion and return at the rate of 1 cent per mile, and on presentation of such 
certificate on which such ticket has been issued the railroad or steamship com- 
pany issuing such ticket shall be entitled to receive from the Treasury of the 
United States the difference between the amount paid for such ticket at the 
rate of 1 cent per mile and the regular scheduled rate for such ticket.” 

The above provision of law originally was included as a part of the annual 
Military Appropriation Act for the Fiscal Year 1921, and an appropriation in 
the sum of $250,000 was provided to carry it into execution. It will be noted 
that for the Fiscal Year 1922 the sum of $35,000 was appropriated in the Military 
Appropriation Act for that year, 42 Stat. 94, by a mere reference to the basic 
authority contained in the 1921 appropriation act, that is to say the funds so 
appropriated by the latter act were made available for the purpose of carrying 
out the provisions of the Act of June 5, 1920, 41 Stat. 975, 976. 

Attention is also invited to the fact that the provision of law above quoted, 
contained in the 1921 Military Appropriation Act, has been consolidated and 
codified in the United States Code as one of the “general and permanent laws 
of the United States,” and is currently being carried as one of the several laws 
providing for privileges, rights and benefits to veterans in Senate Document 
152, 78th Congress, 2d Session, on page 39 thereof. 

While no funds were appropriated for the Fiscal Year 1923 or thereafter, 
doubtless because the need for such legislation had passed since by that 
date the Veterans Administration had assumed jurisdiction of all disabled 
soldiers, sailors and marines, it would appear by reference to the above that the 
provision of law in question might be viewed as one of permanent legislation 
and therefore available to support the issuance by the War Department of Ad- 
ministrative regulations to implement its authority to cover the veterans in the 
present war under the circumstances specified. -However, the question is not 
one entirely free of doubt, and in order that it may be definitely settled before 
regulations and instructions are prepared in the premises, your decision is re- 
quested on the following questions: 

(1) Is the authority of law contained in the Act of June 5, 1920, quoted in 
the first paragraph hereof, permanent legislation? 

(2) If the answer to question (1) is in the affirmative, is the appropriation 
“Travel of the Army,” contained in the current Military Appropriation Act 
under “Finance Service, Army,” properly chargeable with the difference between 
the regular scheduled cost of transportation and the rate authorized by the 
act in question? 

(3) If your answer to question (2) is in the negative, are any of the appropria- 
tions currently available to the War Department available to defray the cost 
involved in furnishing transportation under the cited act, or may a deficiency 
be incurred under any of the current appropriations available to the War Depart- 
ment for this purpose? 


Subsection (a) of section 54, Title 1, U. S. Code, provides, in sub- 
stance, that the contents of the Code shall have ony a prima facie 
effect. Accordingly, the question whether the statutory provision 
quoted in your letter is still in effect is for consideration under the 
principles of statutory construction without regard to the fact that 
it has been included in the Code (10 U. S. Code 758 and 34 U. S. 
Code 894a, act of June 5, 1920, 41 Stat. 975). 

It is a well-established rule that a provision contained in an annual 
appropriation act may not be construed to be permanent legislation 
unless the language used therein or the nature of the provision renders 
it clear that such was the intention of the Congress. Usually when 
the word “hereafter” or other words indicating futurity are used, 
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or when the provision is of a general character bearing no relation to 
the object of the appropriation, the provision may be construed to be 
permanent legislation. 5 Comp. Gen. 810; 10 id. 120. It is noted that 
the provision here involved contains language making it applicable 
to otherwise eligible soldiers, sailors and marines “who are given fur- 
loughs at any time,” which language to some extent would support a 
conclusion that the provision is permanent legislation. Also, it is 
to be observed that the language of the said provision is not, in its 
phraseology, a restriction on the use of the appropriation but is a 
positive provision authorizing the Secretary of War to take the action 
specified therein. Furthermore, as indicated in the above-quoted 
letter, the Military Appropriation Act, 1922, contains the following 
provision (42 Stat. 94) : 

For payment to railroad and steamship companies of the amount required 
to pay the difference between 1 cent per mile and the scheduled rate for tickets 
furnished to wounded or otherwise disabled soldiers, sailors, or marines under 


treatment at any Army, Navy, or other hospital, who are given furloughs in 
accordance with the provisions of the Army Appropriation Act of June 5, 1920, 


$35,000. 
The fact that the Congress enacted the quoted provision of the 1922 
appropriation act indicates a Congressional belief that the involved 
provision of the act of June 5, 1920, was permanent legislation, and 
the use of the words “at any time” in the original statute is incon- 
sistent ‘with an intention to confine the authority to the fiscal year 
ending June 30, 1921. In this connection see 27 Comp. Dec. 351, 
wherein it was held that the provision in question was effective as of 
the date of the approval of the act, and not as of the beginning of the 
fiscal year 1921. In view of the foregoing, I am inclined to agree that 
the provision is permanent legislation and, accordingly, your first 
question is answered in the affirmative. 

However, there appears to be no appropriation available for the pur- 
pose of defraying the expense which would be incurred in furnish- 
ing transportation under the provision of the act of June 5, 1920, 
quoted in your letter. The appropriation “Travel of the Army” in 
the Military Appropriation Act, 1945, Public Law 374, 78th Congress, 
page 4, does not appear to include any provision for payment of such 
expenses generally, although it is noted that the said appropriation 
provides for payment of “all necessary expenses of travel to enable 
military personnel stationed abroad to visit in the United States, its 
Territories and possessions for the purpose of recuperation, rehabili- 
tation and recovery.” Under the principle of “expressio unius est 
exclusio alterius,” the existence of the above-quoted provision relative 
to expenses of military personnel stationed abroad appears to nega- 
tive any Congressional intention that funds appropriated in the said 
Military Appropriation Act, 1945, should be available for the purpose 
of defraying the expense which would be incurred in furnishing trans- 
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portation under the subject act of June 5, 1920. Likewise, there is 
not perceived any sound basis for incurring a deficiency under any 
current appropriation available to the War Department. The fact 
that the Congress made specific appropriations for the years 1921 and 
1922, as above set out, and has made no pertinent appropriation since 
that time must be held to reflect a Congressional intention that funds 
shall not be available for furnishing transportation under the pro- 
visions of the act of June 5, 1920, quoted in your letter, unless specific- 
ally appropriated therefor. Accordingly, your second and third 
questions are answered in the negative. 


(B-45708) 


TRAVEL ORDERS—RETROACTIVE MODIFICATION TO CHANGE 
METHOD OF REIMBURSEMENT 


The existence at the time a Navy officer’s travel orders authorizing mileage were 
issued of an administrative practice to authorize per diem instead of mileage 
for the class of travel and temporary duty involved—where not made 
mandatory by competent regulations—would not be sufficient to divest the 
officer of his right to mileage for travel performed, although the orders 
may have been issued in disregard or ignorance of such usual practice, and, 
hence, cannot serve as a legal basis for retroactive modification of the orders 
to change the right to mileage vested in the officer and to cast additional 
legal liability on the United States. 23 Comp. Gen. 713, amplified. 

The circumstances in which an attempted retroactive modification or correction 
of a Navy officer’s travel order may be recognized as authorizing an addi- 
tional payment for prior travel are so exceptional that claims based thereon 
should be submitted to this office for settlement, accompanied by a complete 
statement of the particular facts and circumstances involved in each case, 
instead of being paid administratively. 


Assistant Comptroller General Yates to the Secretary of the Navy, December 
9, 1944: 


Reference is made to your letter of November 13, 1944, as follows: 


There is transmitted herewith change of duty orders issued by the Chief of 
Naval Personnel to Lieutenant (jg) William B. Cole, D-V(S), USNR, dated 
April 10, 1944, with enclosure of claim of this officer for per diem allowance based 
on correction of orders and accompanying endorsements relative thereto. 

It will be observed from the enclosed correspondence that the circumstances 
necessitating the correction in the case of Lieutenant (jg) Cole and other similar 
cases are set forth in the second indorsement of September 380, 1944, from the 
Bureau of Naval Personnel. While it appears therefrom that under the Comp- 
troller General’s decision of March 22, 1944 (23 Comp. Gen. 713), corrections 
in orders to show their original intent are competent to change the method of 
reimbursement initially prescribed, the question arises in this and similar cases 
as to what, if any, corroborative evidence must be required before payment based 
on such corrections properly may be made or whether statement by the Bureau 
of Naval Personnel as contained in the enclosed “Correction of orders” in the 
case of Lieutenant (jg) Cole, dated September 15, 1944, is sufficient. 

Your decision in this matter is requested, with request for return of the 
enclosed claim. 


The circumstances relative to the correction of orders in the case 
of Lieutenant (jg) Cole, and in other similar cases, are set forth in 
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said second endorsement of September 30, 1944, from the Bureau of 
Naval Personnel, as follows: 

* * * With the present war time expansion of the personnel of the Officer 
Distribution Division it is inevitable that some of the officer and clerical personnel 
are not always fully aware of all the technicalities involved in writing orders to 
officers. It has therefore been found necessary from time to time to issue correc- 
tions to orders previously issued. The greater portion of these corrections are 
in connection with the method of reimbursement for travel. 

2. Whether the alleged error is discovered in the Bureau or is called to the 
Bureau’s attention, it has been the practice to investigate the matter and 
determine the intention at the time the orders were issued. During the past year 
the per diem method of reimbursement for officers in carrying out change of 
duty orders has been adopted gradually. As new features have presented 
themselves the Bureau’s plans have been changed from time to time when it 
was clear that they were in accord with the interpretations by the General 
Accounting Office. Whenever an alleged error in orders is cited it is necessary 
to investigate and determine what the practice and intention were at the time 
the particular orders were issued. When this has been determined the officer 
is informed either that the orders as issued are correct in accordance with the 
practice and intention at the time, or that the Bureau in error included or 
omitted, as the case may be, certain instructions with reference to reimburse- 
ment, accompanied by a statement that the original orders will be considered 
as corrected accordingly. Such a letter was issued to Lieutenant (jg) William 
B. Cole, D-V(S), USNR, 307731, on 15 September 1944, and is attached to the 
basic claim. This procedure was approved in a decision of the Comptroller 
General B-40616, dated 22 March 1944, and it has been this Bureau’s under- 
standing and intention that such corrections would have the same effect as 
though the original orders had embodied the correction as made. 


The Bureau of Naval Personnel on April 10, 1944, issued the fol- 
lowing orders to Lieutenant Cole: 

Upon reporting to the Commandant, Eighth Naval District, you will regard 
yourself detached from temporary duty in the Eighth Naval District, and from 
Such other duty as may have been assigned you; will proceed to Washington, 
D. C., and report to the Chief of Naval Operations, Navy Department, for tem- 
porary duty under instruction. 

It appears from endorsements on such orders that the officer left 
New Orleans, Louisiana, on April 17, 1944; that he arrived in Wash- 
ington, D. C., and reported for duty on April 23, 1944; and that on 
May 2, 1944, he was paid mileage for such travel in the amount of 
$81.93. It further appears that some five months later the Bureau of 
Naval Personnel purported to modify such orders by a letter addressed 
to Lieutenant Cole on September 15, 1944, as follows: 

1. In issuing orders of 10 April 1944, this bureau in error omitted the following 
paragraph : 

“During the necessary travel time and while on temporary duty, you will 
be entitled to transportation and a per diem of $7.00 in lieu of subsistence for 
a period not exceeding ninety days except while occupying government quarters 
ashore, when the per diem will be $3.00, and except while in a vessel or while 
on authorized delay when no per diem will be allowed.” 

2. Your orders of 10 April 1944 will be considered as corrected accordingly. 

The decision of March 22, 1944, 283 Comp. Gen. 713, cited in the 
endorsement of the Bureau of Naval Personnel, contained the fol- 
lowing: 

As indicated in the letter, the provision quoted therein from the Naval 
Appropriation Act, 1944, 57 Stat. 197, Public Law 92, approved June 26, 1943, 
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permits an election between mileage and per diem in prescribing the method 
of reinbursement for officers when traveling under competent orders without 
troops as authorized under basic laws. The statutory provision is not self- 
executing, however, and gives no right to per diem payments, except when duly 
prescribed, and apparently such provision contemplates that, generally, the 
determination will be made prior to the commencement of the ordered travel. 
It clearly does not contemplate a combination of mileage and per diem under 
the same orders costing the Government more than it would have cost on 
either basis separately. Cf. decisions of March 8, 1943, B-28221 and B-30168, 
and decision of June 24, 1943, B-31588. It is proposed that where mileage orders 
have been issued but unanticipated conditions, etc., make it appear that mileage 
payments are inadequate, the orders will be modified to provide for reimburse- 
ment on a per diem basis, from the beginning of the travel period, with a 
deduction from the account as computed on a per diem basis of any mileage 
payments which have been made. Such proposed action does not appear to take 
into consideration the vested rights of the traveler which accrued during the 
period of his travel status under orders authorizing reinmbursement on a 
mileage basis, prior to the proposed change to a per diem basis, to be effected 
by a modification of his orders. Under travel orders entitling an officer to 
mileage, a legal right to such mileage accrues to and vests in the officer as and 
when travel is performed under the orders and such legal right may not be 
divested or modified by subsequent administrative action. See Katzer v. United 
States, 52 C. Cls. 32. The same principle applies to other forms of travel allow- 
ances and, therefore, except to correct or to complete the orders to show the 
original intent, travel orders may not be revoked or modified retroactively so 
as to increase or decrease the rights which have accrued and become fixed 
under the applicable statutes, regulations and orders for travel already per- 
formed. However, in view of the apparent purpose, inter alia, of the cited 
provision contained in the Naval Appropriation Act, 1944, to permit the authori- 
zation of a per diem allowance where by reason of the length of absence from 
the designated post of duty in a travel status it is considered that mileage 
would be an inadequate basis of reimbursement, and as the ordered travel may 
be affected by changed or unanticipated conditions after the original orders are 
issued, as discussed in the letter from the Chief of Naval Personnel, there would 
appear to be no objection to payments in such cases based on the prospective 
modification of orders originally issued for travel on a mileage basis, so as to 
prescribe a per diem for the remainder, only, of the travel period, provided 
that the total cost to the Government of the travel theretofore performed in a 
mileage status together with the travel thereafter performed in a per diem 
status does not exceed what it would have cost the Government if the original 
orders had prescribed a per diem. Cf. 18 Comp. Gen. 975. As there would be 
no authority for payments based on retroactive modification of the orders there 
would be no basis, of course, to modify the orders and make additional pay- 
ments in cases where the ordered travel has been completed. 


Apparently the statement, taken from its context, that, therefore, 
“except to correct or to complete the orders to show the original intent,” 
travel orders may not be revoked or modified retroactively, has been 
understood more broadly by the Bureau of Naval Personnel than in- 
tended. The general language of the exception so indicated was not 
intended to authorize or recognize any relaxation of, or departure 
from, the established rules against retroactive modification of travel 
orders. It was included in the discussion in recognition that in the 
future, as in the past, exceptional cases occasionally might arise where 
travel orders, on their face, would be incomplete or ambigtous or 
where all the facts and circumstances would clearly demonstrate that 
some provision previously determined and otherwise authorized and 
definitely intended in a particular case had been omitted through error 
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or inadvertence in preparing the travel order. For example, cases 
have arisen where the travel order authorized a per diem allowance 
without fixing the rate; where the travel order stipulated neither a per 
diem allowance nor reimbursement of actual expenses, although the 
governing regulations expressly required that one or the other be stip- 
ulated; and cases where the traveler had been verbally but specifically 
authorized to use his own automobile on a mileage basis but a covering 
provision was inadvertently omitted from the written travel order. 

No such élements appear in the present case. The travel order was 
complete in the usual form entitling the officer to mileage upon per- 
formance of the ordered travel. Upon performance of the travel, a 
legal right to mileage as provided by statute vested in the officer and he 
claimed and was paid such mileage. Had he remained in Washington 
on temporary duty but a short time, that form of reimbursement would 
have been to his advantage and it is clear that he could not have been 
required to refund the mileage so vested in him upon a subsequent 
retroactive modification of the travel order purporting to authorize a 
per diem instead of mileage. For the same reason, he may not be per- 
mitted to refund the mileage and be paid a per diem on the basis of 
such a retroactive modification of the orders, where a longer stay in 
Washington makes per diem the more advantageous form of reim- 
bursement. The existence of some administrative practice or policy at 
the time the orders were issued to authorize per diem instead of mileage 
for certain classes of travel and temporary duty—where not made 
mandatory by competent regulations—would not suffice to divest an 
officer of his right to mileage for travel performed under legal and 
proper mileage orders, although issued in disregard or ignorance of 
such usual practice, and it follows that the existence of such a practice 
cannot serve as a Jegal basis for retroactive modifications of such or- 
ders to change fixed rights and to cast additional legal liability on the 
United States. Compare decision iddressed to you November 7, 1944, 
B-44497, 24 Comp. Gen. 362, respecting a somewhat similar situation. 

Accordingly, I have to advise that the explanation submitted does 
not establish that Lieutenant Cole is entitled to the additional pay- 
ment claimed. The circumstances in which an attempted retroactive 
modification or correction of a travel order may be recognized as 
authorizing an additional payment for prior travel are so exceptional 
that claims based thereon should be submitted to this office for settle- 
ment, accompanied by a complete statement of the particular facts and 
circumstances involved in each case, instead of being paid administra- 
tively. 

The officer’s claim transmitted with your letter is returned herewith, 
as requested. 
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TRAVELING EXPENSES—INDIRECT TRAVEL—TRAVEL FROM PLACE 
OF LEAVE 


An employee who was authorized, prior to departure on annual leave from his 
headquarters, to proceed on official travel from the place of leave to a 
temporary duty station and return to his headquarters is entitled, in accord- 
ance with the “indirect-route” provisions of paragraphs 10 and 49 of the 
Standardized Government Travel Regulations, to be paid traveling expenses 
not to exceed what would have been incurred had he traveled directly from 
headquarters to the temporary duty station, without regard to what it 
would have cost to return to his headquarters from the place of leave. 
11 Comp. Gen. 336 and 16 id. 481, distinguished. 


Comptroller General Warren to Claude B. Calkin, National Labor Relations 
Board, December 9, 1944: 


Reference is made to your letter of November 14, 1944, as follows: 


There is forwarded herewith voucher in favor of Harold A. Cranefield repre- 
senting reclaim in the amount of $15.20 previously disallowed on G. F. Allen's 
voucher number 614474, paid September 26, 1944, Symbol 100-5170. There is 
also submitted with this reclaim voucher memorandum from Mr. Cranetield 
supporting the contention of his reclaim. 

The original disallowance was made on the basis of an employee who absences 
himself from his official station for personal reasons must return himself to 
his official station at his own expense. The original voucher stated Mr. Crane- 
field was in a leave status when he began Official travel for the Government. 
From the reclaim voucher and the memorandum attached it appears that Mr. 
Cranefield knew prior to his departure from his. official headquarters, Detroit, 
that he would perform the official travel contained in the voucher in question. 
It appears from this fact there may be another basis for allowing Mr. Cranefleld’s 
claim, that is, the claim may be allowed in full or circuitous travel might be 
allowed which would cost Mr. Cranefield only the excess of coming to Washington 
from Chicago over the cost of coming to Washington direct from his headquarters 
Detroit or the disallowance as made may stand. 

Your decision is respectfully requested as to what basis I may properly certify 
the reclaim attached. 

The submitted voucher in favor of Harold A. Cranetield, regional 
attorney, National Labor Relations Board, covers a reclaim of $15.20 
representing the cost of first-class rail fare and Pullman seat from 
Chicago, Illinois, to Detroit, Michigan, per diem for travel time 
between the points, and taxi fares at both places, the deduction hav- 
ing been made for the reason that the employee was in a leave status 
at Chicago, Illinois, when he began travel on official business to Wash- 
ington, D. C., it being stated that when an employee absents himself 
from his official station for personal reasons the cost of returning 
thereto is a personal expense. 11 Comp. Gen. 336, id. 481 (apparently 
16 Comp. Gen. 481) were cited as the authority for making such dedue- 
tion. 

The record shows the employee entered a leave status at noon on 
August 15, 1944, at Detroit, Michigan, his official station, and that in 
the afternoon of that day he was instructed by his immediate superior 
to report at his office in Washington, D. C., on the morning of August 
17. Upon advising him of his purpose to go to Chicago on annual leave 


that date his immediate superior consented and directed that he pro- 
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ceed from Chicago, Illinois, to Washington, D. C. Transportation re- 
quests were issued for first-class ticket Chicago, Illinois, to Washing- 
ton, D. C., $25.30, upper berth $4.85, a first-class ticket Washington, 
D. C., to Detroit, Michigan, $19.53, lower berth $4.95. He left Chicago, 
Illinois, at 3: 50 p. m. on August 16 and arrived at Washington, D. C., 
8:45 a.m. on August 17, left Washington, D. C., at 5:40 p. m. on Sep- 
tember 2 and arrived at Detroit, Michigan, 8:10 a. m. on September 3. 
Per diem for 18 days at $6 was claimed plus $3.70 taxi fares, total ex- 
pense $166.33. It is stated on the voucher: 

Instruction to proceed to Washington, D. C., received from David C. Shaw, 


Assistant General Counsel, August 15, 1944, while enroute to Chicago, Ill, on 
annual leave. 


Travel order No. 45-69 dated July 1, 1944, cited on the voucher was 
not submitted with the reclaim voucher; however, it is assumed that 
such travel order authorized travel to Washington, D. C., and this 
decision is rendered upon that basis. 

Paragraph 10 of the Standardized Government Travel Regulations 
as amended January 30, 1942, provides as follows: 


Indirect-route travel.—In case a person travels by an indirect route for his own 
personal convenience, the extra expense will be borne by himself and reimburse- 
ment for expenses will be based only on such charges as were actually incurred, 
not to exceed what would have been incurred by the most economical usually 
traveled route. (See pars. 27, 49.) 


Paragraph 49 provides: 


Indirect-route or interrupted travel_—Where for traveler’s personal convenience 
or through the taking of leave there is interruption of travel or deviation from the 
direct route, the per diem in lieu of subsistence allowed will not exceed that which 
would have been incurred on uninterrupted travel by the most economical usually 
traveled route. (Sée pars. 9, 10, 27, 45 (a), 87.) 

The employee contends that the amount deducted should not have 
been greater than the excess of expense actually incurred in traveling 
Chicago, Washington, Detroit over what would have been incurred in 
traveling from his official post of duty, i. e., Detroit, Washington, De- 
troit. He also states that he would not have used first-class accom- 
modations, the basis used by the administrative office in computing the 
personal expense; that in all probability the travel from Chicago, Il- 
linois, to Detroit, Michigan, would have been at no expense had he been 
permitted to pursue his original plans for leave; and that the annual 
leave was authorized by his superiors and interrupted for the benefit 
of the Government. 

In connection with the use of first-class rail fare instead of coach 
fare as a basis of transportation chargeable to an employee it may be 
stated that the lowest first-class rail fare is used as a basis for comput- 
ing amounts due for official travel on Government business, and there 
is no authority of law or regulation to use any other basis. In other 
words, the lowest first-class transportation over the usually traveled 
route between the points involved has been established as a basis for the 
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reimbursement of Government officers and employees for expenses in- 
curred on official travel and while it may be that an employee upon 
returning from leave would have traveled at an expense less than first- 
class fare that fact is not sufficient to authorize a change in the account- 
ing rule or to establish the liability of the United States ufthe matter. 

The decisions cited as authority for the administrative deduction, 
11 Comp. Gen. 336 and 16 id. 481, cover cases of employees being called 
upon while in a leave status away from official headquarters to perform 
temporary duty. However, in the instant case the employee was 
authorized prior to departure from official headquarters, to proceed 
from the point of leave to the temporary duty station and under such 
conditions may be reimbursed in accordance with the provisions of 
paragraphs 10 and 49 of above-quoted regulations. 

Had the travel been made from the employee’s official station the cost 
to the Government would have been for round-trip ticket and Pullman 
accommodations $45.35 (rail fare $36.65, upper berth Detroit to Wash- 
ington $3.75, lower berth Washington to Detroit $4.95), per diem of 
$108 as claimed, and taxi fares $3.50 as shown in comparative cost sub- 
mitted by traveler, a total of $156.85. The cost of the trip as made 
was $166.33, an excess of $9.48 over constructive cost; therefore, the 
employee is entitled to the difference between the excess of $9.48 
and the amount of $15.20 administratively deducted less $1.39 repre- 
senting 15 percent Federal tax on $9.28, excess rail costs ($54.63 actual 
cost less $45.35 constructive cost). 23 Comp. Gen. 199. 

Accordingly, the voucher, which is returned herewith, may be cer- 
tified in the amount of $5.72, if it be otherwise correct, with the under- 
standing that $1.39 of said amount representing the Federal tax 
chargeable to the claimant will be remitted to the Collector of Inter- 
nal Revenue. 


(B-45842) 


COMPENSATION—DOUBLE—ADDITIONAL EMPLOYMENT OF FEDERAL 
PERSONNEL ON WORK IN CONNECTION WITH 1945 QUINQUENNIAL 
CENSUS OF AGRICULTURE 


The special authority in section 3 of the act of June 18, 1929, for the employ- 
ment and compensation of employees of other Government agencies for 
field work in connection with “the Fifteenth Decennial Census,” being ap- 
plicable only to that census, has no reference to the 1945 quinquennial census 
of agriculture to be taken pursuant to section 16 of said act and, hence, 
has no application to authorize the employment and compensation of a 
person in connection with such agricultural census while he is serving under 
a personal service contract for the conduct of a postal station at a salary 
of $2,100 per annum, in contravention of the dual compensation statutes. 


Comptroller General Warren to the Secretary of Commerce, December 11, 1944: 
There has been considered your letter of November 14, 1944, received 
here November 20, as follows: 


In preparing for the taking of the 1945 quinquennial Census of Agriculture, 
as authorized by the Act of June 18, 1929, 46 Stat. 21, and by Public Law 365, 
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78th Congress, 2d Session, approved June 28, 1944, the Bureau of the Census is 
accepting applications for the position of assistant local supervisor, and is 
selecting approved applicants as trainees for such position, with appointments to 
follow. 

Mr. Henry Wester, contract clerk, air base post office, Marianna, Fla., $2100 
per annum, has made application for such a position. The Director of the 
Census is inclined to approve such application, but before taking final action he 
respectfully requests your decision relative to his authority to appoint Mr. 
Wester, and he submits, therefore, the following question: 

In view of Mr. Wester’s position as post office contract clerk, would his 
employment by the Bureau of the Census be compatible with the provisions of 
section 1765 of the Revised Statutes, which section prohibits an employee of 
the Government from receiving compensation for services performed in more 
than one position? 

The Director of the Census is mindful of your decision of November 10, 1936, 
16 Comp. Gen. 478, but at the same time he invites attention to that part of 
section 3 of the Act of June 18, 1929, supra, which reads as follows: 

“* * * Employees of the Department of Commerce and other departments 
and independent offices may, with the consent of the head of the respective de- 
partment or office, be employed and compensated for field work in connection 
with the Fifteenth Decennial Census. * * *” 

The Director of the Census has heretofore been advised that the.provisions 
of the Act of June 18, 1929, supra, govern the taking of the 1945 Census of 
Agriculture, except as later modified, and that the sentence quoted above was 
inserted in said Act for the express purpose of permitting the employees des- 
ignated therein to accept census employment for field work without violating 
the provisions of said section 1765 of the Revised Statutes. 

In view of the fact that Mr. Wester can not be accepted as a trainee for 
the position applied for until the Director of the Census is assured that he 
has authority to appoint him to such position, together with the fact that the 
training of selected applicants has already begun, your early consideration of the 
submitted question will be appreciated. 


The records of this office show that Henry Wester is employed by 
the Post Office Department under a personal service contract to con- 
duct the contract postal station in the Federal building at the Air 
Base at Marianna, Florida, for the period July 1, 1944, to and in- 
cluding June 30, 1946, with compensation at the rate of $2,100 per 
annum. The contract contains a provision reading: “I hereby cer- 
tify that I receive no salary, pay or emoluments from any Department 
or office of the United States.” 

Section 161, Title 39, U. S. Code, provides: 

Contracts for conduct of contract stations. 

The Postmaster General may enter into contracts for the conduct of contract 
stations for a term not exceeding two years. (May 18, 1916, ch. 126, §15, 39 
Stat. 163.) 

Section 403, Postal Laws and Regulations, 1940, provides, in per- 
tinent part, that: 


* * * Where the needs of the service require, contract stations may be 
established in Government buildings provided the required space and equip- 
ment is furnished by the proper Federal authority, and the contractor receives 
no salary, pay, or emolument from any department or office of the Govern- 
ment and provided that the rate of compensation will take into consideration 
the fact that the contractor is not required to furnish space or equipment. 


That regulation is founded upon the decisions of November 10, 1936, 
16 Comp. Gen. 478, to which you refer, and of April 9, 1936, 15 Comp. 
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Gen. 882. In the decision of November 10, 1936, after quoting from 
the decision of April 9, 1936, it was stated : 


The decision intended to hold that the conduct of a branch post office by a 
Federal employee under another departinent or office of the Government cun- 
stitutes a personal service and that payment under the contract entered into 
between the Post Office Department and such Federal employee is a violation not 
only of the dual compensation act of 1916, supra, if the combined rate is in excess 
of $2,000 per annum, but, also in violation of section 1765, Revised Statutes, if 
the regular position of the employee is on the basis of full time, irrespective 
of the combined rate of compensation. If either is on full-time basis the two 
appointments or employments would appear to be incompatible. If, in the 
present cases the employees of the legislative branch and of the executive 
branch of the Government are employed and paid on a full time basis under the 
appropriations for those branches of .the service, which is understood to be 
the fact, payment of additional compensation to them by the Post Office Depart- 
ment for the conduct of a branch post office is in violation of section 1765, 
Revised Statutes, regardless of whether the combined compensation exceeds 
the rate of $2,000 per annum. Hence, all such contracts must be canceled and 
there is no alternative but to raise a charge against each employee for the com- 
pensation received under the contract for conduct of the branch post office. 


Subsequently, private relief legislation was enacted for the benefit 
of the involved contract employees of the Post Office Department, but 
there has been no general legislation authorizing any modification in 
the rules stated in the decisions. 

The act of June 18, 1929, 46 Stat. 21, entitled, “An Act To provide for 
the fifteenth and subsequent decennial censuses and to provide for 


apportionment of Representatives in Congress,” from which you quote 
one sentence in the third paragraph of your letter, provides, also, 
as follows: 


That a census of population, agriculture, irrigation, drainage, distribution, 
unemployment, and mines shall be taken by the Director of the Census in the 
year 1930 and every ten years thereafter. * * * 


* * * + * * * 

Sec. 16. That there shall be in the year 1935, and once every ten years there- 
after, a census of agriculture and livestock, which shall show the acreage of 
farm land, the acreage of the principal crops, and the number and value of 
domestic animals on the farms and ranges of the country. The schedule 
elployed in this census shall be prepared by the Director of the Census. 
Such census shall be taken as of the Ist day of January and shall relate to 
the crop year. The Director of the Census may appoint enumerators or special 
agents for the purpose of this census in accordance with the provisions of the 
permanent census Act. [Italics supplied.] 
There is for noting that the two sections of the statute just quoted, 
taken together, provide for a census of agriculture every five years. 
This is recognized in the appropriation item appearing in the act of 
June 28, 1944, Public Law 365, cited in your letter, “For all expenses 
necessary for preparing for, taking, compiling, and publishing the 
quinquennial Census of Agriculture of the United States.” The Cen- 
sus Act of 1929, supra, contains both general provisions applicable to 
any census, and special provisions applicable only to the Fifteenth 
Decennial Census. The sentence in section 3 of the statute quoted in 
your letter, providing that employees of other departments or offices 
of the Government may “be employed and compensated for field work 
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in connection with the Fifteenth Decennial Census” by its express 
terms is a special provision applicable only to the Fifteenth Decennial 
Census, and reasonably may not be regarded as one of “the provisions 
of the permanent census Act” within the meaning of section 16 of 
the statute (italicized above), providing for the extra census of 
agriculture and livestock. That is, the Fifteenth Decennial Census 
is understood to have been the 1940 [1930] census and, if so, the term 
may not be broadened by construction to apply to the 1945 quinquen- 
nial census of agriculture under the terms of section 16 of the statute. 
Accordingly, I am unable to agree with the view indicated in the 
penultimate paragraph of your letter. 

In the absence of any special provision of law authorizing the em- 
ployment in connection with the 1945 quinquennial census of agri- 
culture of other Federal personnel receiving the salary or compen- 
sation of other Federal positions, the rules stated in the decisions 
of April 9, 1936, 15 Comp. Gen. 882, and November 10, 1936, 16 Comp. 
Gen. 478, are for application here, and there is no alternative but to 
conclude that you are not authorized to employ and compensate Mr. 
Henry Wester as an assistant local supervisor in connection with the 
1945 quinquennial census of agriculture while he is serving under his 
personal service contract with the Post Office Department with salary 
at the rate of 2,100 per annum. 


(B-46010) 


COMPENSATION—AUTOMATIC PROMOTIONS—SERVICE CREDITS— 
MILITARY SERVICE OF SEASONAL EMPLOYEES 


Seasonal employees occupying permanent positions within the purview of the 
Classification Act, as amended, who work part time during each year, may 
count toward automatic promotions under the act of August 1, 1941, upon 
restoration to their civilian positions after active military service under 
conditions entitling them to reemployment benefits, periods of active military 
service corresponding to the average periods employed each year in their 
civilian positions, in accordance with the provisions of section 5 of Execu- 
tive Order No. 8882, issued pursuant to said act of August 1, 1941. 


Acting Comptroller General Yates to the Secretary of the Interior, December 
11, 1944. 


I have your letter of November 27, 1944, as follows: 


The National Park Service has a number of permanent seasonal employees 
who have been furloughed for duty with the armed forces. These employees in 
their civilian positions are employed for varying periods, but for approximately 
four months annually, and are administratively furloughed for the remainder of 
the year. The question arises as to the period that may be credited for automatic 
promotion purposes during the military furlough. 

Your decision of May 20, 1941, 20 Comp. Gen., 789, has been noted but we are 
not entirely sure of its application. In that decision a question was presented 
concerning credit for part-time substitute postal employees who were on military 
furlough, and it was ruled in part as follows: 

“Since substitute postal employees do not always work full time, it would be 
improper to credit them, upon restoration to their civilian positions under the 





DECISIONS OF THE COMPTROLLER GENERAL 449 


terms and conditions of the Selective Training and Service Act of 1940 or Public 
Resolution No. 96, approved August 27, 1940, as amended, with 8 hours a day for 
the time they were in the military service in fixing their salary rate upon ad- 
vancement to regulars, but the Postmaster General may adopt a rule for crediting 
time in the military service based on the average number of hours’ service 
during a period preceding the military service.” 

Your ruling is therefore requested as to whether the average number of months 
ordinarily worked by the National Park Service seasonal employees may be 
credited, or whether the full-time in military service should be credited, in con- 
nection with periodic pay increases. 


Section 5 of Executive Order No. 8882 dated September 3, 1941, 
containing the President’s regulations under the act of August 1, 1941, 
55 Stat. 613, provides as follows: 


Any employee of the Federal Government who in accordance with the pro- 
visions of the Selective Training and Service Act of 1940 (Public No. 783, 76th 
Congress), or of Public Resolution No. 96 approved August 27, 1940, relating to 
the mobilization of auxiliary military personnel, is restored to the same position 
or a position of like seniority, status, and pay, without loss of seniority, shall 
be entitled to receive a salary at a rate of not less than the employee's latest 
rate prior to his entrance into active military or naval duty plus any within- 
grade salary advancement or advancements to which he would have been eligible 
under the provisions of the said section 7 (b) of the Classification Act of 1923, as 
umended. 


In the decision of October 27, 1941, 21 Comp Gen. 369, it was held 
(quoting from the syllabus) : 


An employee paid on an annual basis who, at the beginning of a quarter, 
occupies a permanent part-time position (fractional part of a year) within the 
scope of the compensation schedules fixed by the Classification Act is entitled to 
a within-grade salary advancement under the act of August 1, 1941, if he has 
had the prescribed length of service without an equivalent increase in compen- 
sation, computed, with regard to intervening non-pay status or absence on fur- 
lough or leave without pay, in accordance with sections 2 (c) and (d) of the 
President's regulations promulgated pursuant to the statute, and if he is other- 
wise qualified under the terms and conditions of the statufe. 


See, also 21 Comp. Gen. 569, 644. 

Under the law, regulations, and cited decisions, seasonal employees 
occupying permanent positions within the purview of the Classifica- 
tion Act, as amended, who work part time during each year—approxi- 
mately 4 months—may count the period of their active civilian service 
toward automatic promotion; and under the provisions of section 5 
of the President’s regulations and the rule stated in decision of May 
20, 1941, 20 Comp. Gen. 789, cited in your letter, a corresponding period 
of active military service—approximately 4 months each year—may 
be counted toward automatic promotion upon restoration of the em- 
ployee to a civilian position under conditions entitling him to reem- 
ployment benefits. There would be no authority to count all of the 
period of active military service toward automatic promotion. 

Accordingly, the first alternative question posed in the concluding 
paragraph of your letter is answered in the affirmative, and the second 
alternative, in the negative. 
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(B-46084) 


PER DIEM EMPLOYEES—JURY SERVICE IN STATE COURTS OUTSIDE 


REGULAR TOUR OF DUTY—CREDITING OF JURY FEES TO COMPEN- 
SATION 


Section 3 of the act of June 29, 1940, requiring the crediting of fees received by 
a Federal employee for jury service in a State. court against the amount 
of compensation payable by the United States “for such period as such 
employee may be absent on account of jury service,” has no application to 
jury fees received by an employee compensated on a per diem—as distin- 
guished from per annum—basis who performed jury service in a State 
court on days on which he worked his entire tour of duty for which he was 
compensated by the United Stutes. 21 Comp. Gen. 1148, distinguished. 


Comptroller General Warren to the Secretary of the Navy, December 13, 1944: 


I have your letter of December 1, 1944, JAG: II: WJG:z, P18-1 
(Thomas, Jos. M.), as follows: 


There is enclosed herewith a letter from the Assistant Director, Division of 
Shore Establishments and Civilian Personnel, Navy Department, dated November 
23, 1944, relative to the right of Joseph M. Thomas, a civilian employee of the 
Navy Department, to retain jury fees while at the same time performing work 
on the 4:00 p. m. to 12:00 midnight shift as a Helper, General, at the David 
Taylor Model Basin, Carderock, Maryland. 

In connection with the foregoing, particular attention is invited to sections 2 
and 3 of the Act of June 29, 1940 (54 Stat. 689; 5 U. S. C. 30n, 300, 30p) “to pro- 
vide for leave of absence, with pay, for any employee of the United States or of 
the District of Columbia who may be called upon for jury service in any State 
Court or Court of the United States,” as quoted in the enclosure. 

Your decision is requested on the specific question presented in the enclosure, 
namely, whether sections Z and 3 of the cited Act of June 29, 1940, are applicable 
in this case, that is under the circumstances disclosed, whether or not there 
should be credited against the amount of compensation payable to Mr. Thomas 
by the Navy Department the amount he received for jury service on October 9 
and 11, 1944. 


The letter from the Assistant Director, Division of Shore Establish- 
ments and Civilian Personnel, Navy Department, dated November 23, 
1944, forwarded with your letter, reads: 


Subj: Jury duty performed by Joseph M. Thomas while at the same time per- 
forming work on the 4 p. m. to 12:00 midnight shift as a Helper, General, at 
the David Taylor Model Basin, Carderock, Maryland—Request for Comptroller 
General decision as to whether he may retain jury fees. 

Ref: (a) The Act of 29 June 1940 “to provide for leave of absence, with pay, 
for any employee of the United States or of the District of Columbia who may 
be called upon for jury service in any State court or court of the United States.” 

1. The subject employee, Helper, General, maximum rate, $7.12 per diem, 
employed on the 4 p. m. to 12:00 midnight shift, at the David Taylor Model 
Basin, Carderock, Maryland, received a summons to serve as a juror in the 
Circuit Court of Prince William County at Manassas, Virginia, on 9 October 1944. 
The Naval activity at Carderock was not aware that Mr. Thomas was serving 
on the jury until he presented a certificate from the Court indicating that he 
served as a Juror two days—9 and 11 October 1944. He was excused by the 
Court on 10 October 1944. Mr. Thomas worked on the 4 p. m. to 12: 00 midnight 
shift at Carderock, on 9, 10 and 11 October 1944. 

2. Reference (a) reads as follows: 

“Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the compensation of any employee of 
the United States or of the District of Columbia who may be called upon for 
jury service in any State court or court of the United States shall not be dimin- 
ished during the term of such jury service by reason of such absence, except as 
provided in section 3, nor shall such period of service be deducted from the time 
allowed for any leave of absence authorized by law. 
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“Sec. 2. Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation 
for such service. 


“Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period as 
such employee may be absent on account of jury service in the court of any State 
any amounts which such employee may receive from such State on account of 
such jury service,” 

As Mr. Thomas actually worked at the David Taylor Model Basin on 9 and 11 
October 1944 while at the same time performing jury service on those days, it is 
requested that a decision be obtained from the Comptroller General as to whether 
sections 2 and 3 of the above-quoted Act would apply in his case,—specifically, 
under the above circumstances, information is requested as to whether or not 
there shall be credited against the amount of compensation payabie to Mr. Thomas 
by the Navy Department, the amount he received for jury service on 9 and 11 
October 1944. 

As the involved employee served on a jury in a State court, there is 
for application, in answering the question presented, only section 3 of 
the act of June 29, 1940, 54 Stat. 689, quoted in the letter of November 
28, 1944, supra, which specifically requires the crediting of jury fees 
received from a State court against the amount of compensation pay- 
able by the United States to any employee specified in section 1 for such 
period as such employee may be absent on account of jury service. If, 
as is understood from your letter, the employee here involved (who is 
not paid on an annual basis) worked his entire tour of duty for which 
he is paid compensation by the United States—the jury service in a 
State court having been performed outside of his regular tour of 
duty—then his court duty did not involve an absence from duty for 
any period for which the Government paid him compensation. Ac- 
cordingly, there appears no requirement of law that the jury fees re- 
ceived by him from a State court be applied to make the Government 
whole because the Government lost none of his service by reason of his 
State jury service. 

In so holding, there has not been overlooked the decision of June 30, 
1942, 21 Comp. Gen. 1148, and the decision therein cited, involving a 
postal employee paid on an annual basis who served on a jury in a State 
court during a lay-off period. In that case, the postal employee con- 
structively was on duty during the lay-off period and he received com- 
pensation for such period—which is not the situation in the instant 
case. Of course, if the employee here involved had served on a jury 
in a United States court, section 2 of the statute would have prohibited 
payment of fees for jury service, but the same prohibition is not con- 
tained in section 3 of the statute and the dual compensation act of 1916, 
5 U.S. C. 59, does not apply to prohibit the payment of compensation 
and fees for jury service in a State court. 

Accordingly, the question presented in the concluding paragraph of 
your letter is answered in the negative. 
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(B~46023) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE OVER 
BRIDGES LEADING FROM SAN FRANCISCO 


Since the points at which the corporate limits of San Francisco intersect the 
bridges leading from that city definitely are known or ascertainable as being 
located at stated distances beyond the bridge approaches and since all the 
approaches are within the same State, the points from which mileage for 
travel by privately owned automobile “away from his designated post of 
duty” is payable under the act of February 14, 1931, as amended, in the 
case of an employee with headquarters in San Francisco, may not be regarded 
as the bridge approaches; rather, such mileage for travel on the bridges is 
payable only for distances beyond the actual corporate limits. 22 Comp. 
Gen. 572, involving the Holland Tunnel, distinguished. 


Comptroller General Warren to the Secretary of the Navy, December 14, 1944: 

I have your letter of November 30, 1944 (JAG: IL: WGJ z. L20-2/ 
N14), requesting decision upon the questions presented in a letter dated 
November 14, 1944, from Captain B. R. Peoples, disbursing officer, 
United States Navy Yard, Mare Island, California, to this office, as fol- 
lows: 


In your decision, B-30297, December 12, [31], 1942, it is held that for the pur- 
poses of determining mileage allowance for use of privately owned automobiles 
by civilian employees whose official headquarters are either in New York or 
Jersey City, the Holland Tunnel may be considered wholly outside the corporate 
limits of either of those cities. 

A situation, considered analogous to that cited above, exists in the San Fran- 
cisco Bay Area in respect to autombile travel over the bridge outlets from San 
Francisco. 

This office handles claims covering three forms of orders for civilian employees 
whose duty station is the Ferry Building, San Francisco, and who perform travel 
by own conveyances within and beyond the limits of that city. These orders au- 
thorize payment as follows: 

(a) 3 cents per mile within duty station limits and 5 cents per mile beyond. 
(These cover travel of inspectors only). 

(b) No allowance within duty station but 5 cents per mile beyond. 

(c) No allowance within duty station but 4 cents per mile beyond. 

As to the Bay Bridge, the city limits of San Francisco meet those of Oakland 
at a point on the bridge approximately 4.5 miles from the Fifth and Bryant 
Street entrance in San Francisco. The overall length of this bridge, from the 
aforementioned point to the “Y” at the Oakland end, is about 7.6 miles. For 
purpose of travel to Oakland or beyond the usual access to the bridge from the 
Ferry Building would be via the approach leading to the bridge at Freemont 
and Harrison Streets. The distance over this entrance as related to mileage 
from the Ferry Building to the City limits is approximately 1.5 miles less than 
via the Fifth and Bryant (main) entrance. 

As for the Golden Gate Bridge, the distance from the Ferry Building to the 
bridge proper, (the Toll Gate), is approximately 5.3 miles with the city limits 
recognized as about 1.0 mile beyond. The actual entrance to the bridge approach 
on this route, at the end of Marina Blvd., is about 3.6 miles from the Ferry 
Building. 

Decision is requested as to the propriety of paying beyond-duty-station mileage 
allowance on the type of orders introduced in paragraph 3 from the point of 
actual entry on recognized bridge approaches (the points from which toll is 
payable), over and via the usual or shortest routes of travel from the duty 
stations of employees under competent orders to perform such travel. 

In general, will it be correct to classify as beyond duty stations all travel 
over bridges leading out of San Francisco, for the purpose of payment of the 
amounts specified in orders? 





DECISIONS OF THE COMPTROLLER GENERAL 453 


In the referred-to decision of December 31, 1942 (not December 
12), B-30297, 22 Comp. Gen. 572, it was stated, at page 575 in per- 
tinent part, as follows: 


While there may be some basis for holding otherwise (see the act of June 
28, 1834, 4 Stat. 708; act of July 11, 1919, 41 Stat. 158, and the case of the 
Devoe Manufacturing Company, 108 U. S. 401), nevertheless, for purposes of 
determining mileage allowance and traveling expenses of Federal officers and 
employees, the Holland tunnel may be regarded as lying wholly outside corporate 
limits of either New York City or Jersey City, either of which is the headquarters 
of an employee, for the reason that for all practical purposes an employee 
leaves his official station whether it be New York City or Jersey City, when he 
enters the tunnel, the exit of which lies in a State other than that in which the 
entrance lies. On that basis, mileage may be allowed for the use of a privately- 
owned automobile for the entire distance traveled in the tunnel, such distance 
being regarded as outside the corporate limits of the headquarters of an em- 
ployee. See the paragraphs of the Standardized Government Travel Regulations 
above cited. However, the toll charge for the use of the tunnel would not be 
reimbursable to an employee traveling in a privately-owned automobile on a 
mileage basis under the regulations and the rules stated in the decision of 
November 12, 1931, 11 Comp. Gen. 175 * * *. 


The two bridges mentioned in the letter, swpra, do not have their 
approaches in different States—as was the situation in the above- 
quoted decision—and it appears from the submission that the city 
limits of San Francisco definitely are recognized as located at stated 
distances from the approaches. 

Mileage for the use of privately-owned automobiles by civilian em- 


ployees is allowable under the act of February 14, 1931, 46 Stat. 1103, 
as amended, only for “necessary travel on official business away from 
his designated post of duty”. Paragraph 3 of the Standardized Gov- 
ernment Travel Regulations describes the designated post of duty 
as follows: 


3. Official station—post of duty.—Designated post of duty and official station 
mean one and the same, the limits of which will be the en. limits of the 
city or town in which the officer or employee is stationed * 

As it appears that the corporate limits of the city of San Francisco 
definitely are known or ascertainable, this office is without authority 
to permit the computation of mileage for travel over the two bridges 
otherwise than as required by the Standardized Government Travel 
Regulations; that is, at not exceeding the rates provided by the act of 
February 14, 1931, as amended by the act of March 3, 1933, 47 Stat. 
1516, for all travel beyond the corporate limits of the city regardless 
of whether such limits cross or intersect the bridges at a particular 
point thereon, as appears to be the situation in the matter here pre- 
sented. The mileage allowance of 3 cents per mile as authorized to 
civilian employees of the Navy Department under section 116 of the 
Naval Appropriation Act, 1945, approved June 22, 1944, Public Law 
347, is payable for all distances traveled within the corporate limits 
including that portion of the bridges within such limits. 

The questions presented are answered accordingly. 
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(B-43602) 


PAY—AVIATION DUTY—DURING PERIODS OF INCAPACITY—ABSENCE 
OF WRITTEN AVIATION-DUTY ORDERS AT TIME OF INJURY 


A statement to the effect that, but for an incapacitating injury suffered by a 
Navy enlisted man while under verbal orders for the performance of aerial 
flights, orders would have been issued requiring his continued regular and 
frequent participation in aerial flights for the three-month period follow- 
ing the injury may not, in the absence of written orders, be accepted as 
establishing the man’s right to aviation pay for said three-month period, 
regardless of whether his injury was a result of an “aviation accident” 
as defined in Executive Order No. 9195, permitting continuance of aviation 
pay, authorized by section 18 of the Pay Readjustment Act of 1942, for three 
months following an incapacitating accident. 


Assistant Comptroller General Yates to the Secretary of the Navy, December 
15, 1944: 


There has been considered your letter of July 29, 1944, in which 
you request a decision as to the right of Kenneth Lee Ebsen, AOM3c, 
USNR, to be credited with aviation pay for the three-month period 
beginning November 11, 1948, under the conditions set forth in thc 
correspondence enclosed with your letter. 

Included in the file transmitted with your letter is a copy of a 
flight certificate S. and A. Form 38, for the period from November 1 
to 30, 1943, executed by the commanding officer, U. S. Naval Air 
Station, Lake City, Florida, in which the officer certifies that “under 
orders of competent authority in force during the above indicated 
periods each individual whose name is listed hereon was in a flying 
status and has fulfilled all flight requirements and conditions in force 
during such periods * * *.” Ebsen’s name is included in the list 
as in a flying status, etc., for the entire month of November, 1943. 

The aviation training officer, United States Naval Air Station, Lake 
City, Florida, states in a memorandum dated March 14, 1944: 

1. The subject man was injured in the line of duty on 11 November 19438 and 
was in the dispensary at N. A. S., Lake City, Fla. or in the U. S. Naval Hospital, 
N. A. S., Jacksonville, Fla., continuously until 10 March 1944. He was in a flight 
status when injured, his flight orders being suspended and then reinstated when 
he was returned to duty. EBSBN has applied for flight pay for this period on 


the basis that he was injured in the line of duty in an aircraft accident. He 
would have been in a flight status had he remained on duty during the period. 


2. The details of the accident are as follows. EBSEN was loading a Martin 
18 practice bomb in an SNB plane. The practice bomb proved defective and 
exploded injuring EBSEN. At the time the accident took place the pilot and all 
the passengers were aboard, the white slip for the flight had been signed and the 
plane was being pushed from the line, motors turning, preparatory to taxiing. 


The disbursing officer at the above station, states that— 


* * * we contacted the Flight Training Officer of this Station who stated 
there are no written orders issued to aircrewmen on this Station and no 
written suspension of orders for this man other than the transfer order of the 
Senior Medical Officer to send the man to the Naval Hospital at Jacksonville, 
Florida. 





DECISIONS OF THE COMPTROLLER GENERAL 455 


Section 18 of the act of June 16, 1942, 56 Stat. 368, provides in part: 


Officers, warrant officers, nurses, and enlisted men of any of the services 
mentioned in the title of this Act and members of the Reserve forces of such 
services, and the National Guard shall receive an increase of 50 per centum of 
their pay when by orders of competent authority they are required to partici- 
pate regularly and frequently in aerial flights, and when in consequence of such 
orders they do participate in regular and frequent flights as defined by such 
Executive orders as have heretofore been, or may hereafter be, promulgated by the 
President: * * * Regulations in execution of the provisions of this para- 
graph shall be made by the President and shall, whenever practicable in his 
judgment, be uniform for all of the services concerned. 


Paragraph 10 of Executive Order No. 9195, July 7, 1942, issued 
pursuant to the above section 18, provides in part: 


For personnel of the Army, Navy, Marine Corps, Coast Guard, or National 
Guard (when in the active military service of the United States and when partici- 
pating in exercises or performing duties provided for by sections 94, 97, and 09 
of the National Defense Act, as amended), who are required by competent au- 
thority to participate regularly and frequently in aerial flights, the following 
requirements are prescribed: Provided, That any officer, warrant oflicer, mem- 
ber of the Army Nurse Corps or Navy Nurse Corps (female), or enlisted man who 
has been required to participate regularly and frequently in aerial flights by 
orders of competent authority and who as a result of such orders has partici- 
pated regularly and frequently in aerial flights, as defined in this Executive 
Order, and who subsequently becomes incapacitated for flying by reason of an 
aviation accident shall not be required to perform such aerial flights during such 
incapacity for a period not to exceed three months following the date of said 
accident. ; 

Paragraph 1 (h) of the above Executive order is as follows: 

The term “aviation accident” shall be construed to mean an accident in which 
an officer, warrant officer, member of the Army Nurse Corps or Navy Nurse Corps 
(female), or enlisted man who is required to participate regularly and frequently 
in aerial flights is injured while an occupant of an aircraft or as the result 
of jumping from, being thrown from, or being struck by, an aireraft or any 
part or auxiliary thereof, or in which appropriate medical authority of the 


services attests that injury resulted from participation in duly authorized aerial 
flights. 


Under the act of June 16, 1942, and Executive Order No. 9195, supra, 
the continuation of flying pay as the result of an aviation accident is 
contingent upon a physical incapacity resulting from an injury sus- 
tained in an aviation accident—as defined in said Executive order— 
which occurred while performing aviation duty under orders of com- 
petent authority which but for the aviation accident would have con- 
tinued the person so injured in a flight status for pay purposes during 
the period of incapacity. That is to say, the injury relieves the person 
from the necessity of performing the minimum flight requirements, 
for not to exceed three months, which existing orders of competent au- 
thority otherwise would exact as a condition to the lawful receipt of 
flying pay. 

When a claim covers a period during which the man was not able 
to, and did not, participate in aerial flights, there can be no presump- 
tion as to the existence of orders that would have required flights but 
for the disability. Under such circumstances, flight pay for such 
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period is not authorized unless written orders covering the period are 
produced. 


A certificate as to what would have happened but for the accident 
is not a certificate as to an actual existing or past fact or occurrence 
such as may be accepted by this office without further proof. Hence, 
a statement that but for the accident Ebsen would have been issued 
orders requiring regular and frequent participation in aerial flights 
for the period of his claim may not be accepted as establishing a right 
to flight pay for such period. You are advised, therefore, that in the 
absence of written orders requiring the enlisted man to participate in 
regular and frequent aerial flights for the three-month period begin- 
ning November 11, 1943, he is not entitled to flight pay for such period, 
even if the injury sustained by him on that date was the result of an 
“aviation accident” as defined in Executive Order 9195, supra. 


(B-46170) 


COMPENSATORY TIME; OVERTIME COMPENSATION—TRAVEL TIME 


Mere travel, not involving the performance of any actual duty, during hours 

outside of the administratively established 48-hour workweek of an employee 
required to commute daily between his headquarters and a temporary station 
may not be regarded as “work in excess of 48 hours in any administrative 
workweek” within the meaning of section 2 of the War Overtime Pay Act of 
1943, so as to entitle the employee to overtime compensation or to compensa- 
tory time off from duty in lieu thereof for the travel time involved. 


Comptroller General Warren to the Chairman, Federal Power Commission, 
December 16, 1944: 


I have your letter of December 6, 1944, as follows: 


Due to the necessity of expediting the work of this Commission and the lack 
of trained employees available in the Baltimore Regional Office to complete 
the assignment in the required time, it was essential that certain employees of 
the Washington office be required to commute daily to Baltimore. In order to 
accomplish the maximum amount of work each day, the several employees were 
directed to leave Washington at 7: 25 a. m. and to leave Baltimore at 4:35 p. m. 

Under the policy established by the Federal Power Commission and in accord- 
ance with the “War Overtime Pay Act of 1943” (Public Law 49, approved May 7, 
1943), the Commission is operating as follows: (1) a six-day, forty-eight hour 
week consisting of a basic work-week of forty hours and overtime of eight hours; 
(2) no employee of the Commission is required to work in excess of forty-eight 
hours in any one week unless such overtime is ordered or approved; (3) when 
excess overtime is ordered, compensatory leave in lieu of compensation is granted, 
such leave to be taken within the two weeks following, if possible, but in no 
case later than ninety days after the excess overtime is performed ; and, provided, 
that if such compensatory leave shall not have been granted within the ninety 
days, the employee is then entitled to receive overtime compensation for such 
employment, computed on the salary basis applicable at the time service was 
rendered. 

In consideration of the granting of compensatory leave in lieu of additional 
compensation for excess overtime the question arises as to the legality of granting 
such leave for overtime between the hours of 7: 25 a. m. to 8:30 a. m. and 5:00 
p. m. to5:25 p. m. 

I am cognizant of the Comptroller General’s Decision of June 18, 1935, 14 Comp. 
Gen. 907, that travel time is not ‘“dabor” within the meaning of the 1934 law and, 
also, as stated in 22 Comp. Gen. 636— “When a regular work-week including some 
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overtime, has been established for an employee (such as six days of eight hours 
each), and, on occasion, his directed travel requires him to be away from his 
headquarters during any part of such established work-week, his compliance with 
the travel order does not relegate him to a status of nonemployment, either for 
the hour of overtime or for the hours of “straight” time. In other words, 
official travel (or incidental waiting time) during regular working hours is 
“employment” within the meaning of the 1940 statute while, outside of such 
hours, generally it is not. The latter generalization would not hold true in the 
case, for example, of a truck driver for whom the travel incident to his work 
is active duty (21 Comp. Gen. 724), and there may be other exceptions not sug- 
gested by the present record.” 

In considering the above decisions and especially the phrase “generally it is 
not,” the language appears sufficiently broad to cover many Kinds of situations, 
For example, would the generalization be applicable under, (1) circumstances 
which would have the effect of delaying essential work of an agency if the 
employee is required to perform the necessary travel within the prescribed eight 
hour tour of duty; or (2) have the effect of penalizing an employee, who volun- 
tarily travels outside of prescribed working hours at considerable inconvenience, 
in order to complete the assignment at the required time? In other words, is it 
not to the interest of the Government that essential work be completed in the 
most practicable and efficient manner possible when extraordinary procedure 
must be employed? In the case presented, the arrival of these employees at their 
posts of duty at the same hour as employees regularly assigned at Baltimore 
und the departure of the employees in question from Baltimore shortly before 
those regularly assigned to the Baltimore office resulted in the completion of 
the essential job with the maximum efficiency. 

In view of the foregoing, your opinion is respectfully requested as to whether 
the Commission can legally grant compensatory leave in lieu of additional com- 
pensation for the excess overtime, due to travel, or whether, in the event of 
inability to grant compensatory leave within the prescribed ninety-day period, 
payment for this additional time may be made. 


For the purpose of this decision it will be assumed that the travel 
orders properly were issued for daily repeated travel of the employees 
here involved from Washington to Baltimore and return. 

Section 2 of the War Overtime Pay Act of 1943, approved May 7, 
1943, 57 Stat. 76, provides: 


Officers and employees to whom this Act applies and who are not entitled to 
additional compensation under section 3 shall be paid overtime compensation 
computed on the same basis as the overtime compensation which was author- 
ized to be paid under Public Law Numbered 821, Seventy-seventh Congress: 
Provided, That such overtime compensation shall be paid only on the portion of 
an officer’s or employee’s basic rate of compensation not in excess of $2,900 per 
annum: Provided further, That such overtime compensation shall be paid on 
such portion of an officer’s or employee’s basic rate of compensation notwith- 
standing the fact that such payment will cause his aggregate compensation te 
exceed a rate of $5,000 per annum: And provided further, That in lieu of over- 
time compensation for work in excess of forty-eight hours in any administrative 
workweek, the heads of departments, establishments, and agencies may in their 
eal grant per annum employees compensatory time off from duty. [Italics 
supplied. 


The formula for paying overtime compensation prescribed “under 
Public Law Numbered 821, Seventy-seventh Congress” approved De- 
cember 22, 1942, 56 Stat. 1068, is the same formula as was prescribed 
in earlier overtime laws applicable to employees of the War and Navy 
Departments—said formula being as follows (quoting. from the act 
of October 21, 1940, 54 Stat. 1205) : 


* * * compensation for employment in excess of forty hours in any admin- 
istrative workweek computed at a rate not less than one and one-half times the 
regular rate * * * Provided, That in determining the overtime compensation 
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of the foregoing per annum Government employees the pay for one day shall be 
considered to be one three-hundred-and-sixtieth of their respective per annum 
salaries. [Italics supplied.] 

Regardless of the overtime law under which employees are paid 
overtime compensation, and regardless of whether the word “labor”, 
“employment”, or “work” (see italicized words above) is used in the 
statute, travel time, alone (without performance of actual duty), 
away from headquarters does not entitle an employee to any more 
compensation than he would have received had he remained and 
worked at his official station during his regular tour of duty or 
administrative workweek. That is to say, travel time, alone, does not 
entitle an employee either to regular compensation or overtime com- 
pensation beyond his regular tour of duty or regular administrative 
workweek. In addition to 14 Comp. Gen. 907 and 22 id. 636, cited in 
your letter, see 24 Comp. Gen. 65, and decision of September 9, 1944, 
B-44098, 24 Comp. Gen. 210—a copy of the last-cited decision being 
enclosed herewith. 

As section 2 of the War Overtime Pay Act of 1943, above quoted, 
authorizes the granting of compensatory time off from duty in lieu 
of paying overtime compensation only for overtime work performed 
in excess of 48 hours per week, and as travel time, alone, does not 
increase an administrative workweek of 48 hours, both questions (the 


principal and alternate) posed in the concluding paragraph of your 
letter are answered in the negative. 


(B-46172) 


SUBSISTENCE — PER DIEMS — REDUCTIONS — GOVERNMENT-FUR- 
NISHED SLEEPING BAGS AS CONSTITUTING “LODGING” 


An employee in a travel status who is furnished a sleeping bag and shelter by 
the Government is to be considered as having been furnished lodging within 
the meaning of paragraph 47 (a) of the Standardized Government Travel 
Regulations, requiring a deduction of one-fifth of the authorized per diem 
rate for each lodging furnished without charge by a Government agency; 
however, if a sleeping bag only, without shelter, is furnished, no deduction 
from the per diem allowance is required. 


Comptroller General Warren to L. Beaman, Department of Agriculture, De- 
cember 16, 1944: 


Reference is made to your letter of November 28, 1944 (file A, Dis- 
bursement, G. A. O.), as follows: 


Attached is voucher presented to me for certification in favor of Harold 
Dopfer in the amount of $6.00 covering suspension from a previous account 
(Voucher 18-15954, paid October 5, 1944, accounts of G. F. Allen, Symbol 
118-1080), covering 4% day’s per diem on each of six days for lodging furnished 
by the Government. Suspension was made in accordance with paragraph 47a 
of the Standard Travel Regulations. Your decision is requested as to whether 
the facilities furnished the traveller on the nights in question constitute “lodg- 
ing” within the meaning of paragraph 47a of the Travel Regulations, and 
whether the account may properly be certified in full or in part. 
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On the nights of September 8 and September 9, 1944, the traveller was fur- 
nished a Government owned sleeping bag and sufficient space in a Government 
owned floorless tent at the fire camp, on which to unroll the sleeping bag and 
on which to sleep. 

On the nights of September 10, 11, 12, and 13, the traveller was furnished a 
Government owned sleeping bag only and slept out in the open, there being no 
available space in the tent or other shelter for him. 

These sleeping bags are regular camp sleeping bags consisting of an outside 
covering of light canvas duck which closes on one end and two sides to form a 
bag; inside this bag are two kapok filled pads, one on which to lie and the other 
to cover the sleeper; there is also a pair of light cotton sheet blankets to sleep 
between. The sleeping bags are not issued to individuals, but a sufficient number 
are sent out from a central supply to furnish a bag to each man at the fire camp. 
They are kept in a common storage at the camp and are issued to the men as 
they come in from the fire line each night. They are returned to common storage 
each morning. As conditions permit, the sheet blankets are laundered by the 
Government. Each winter the bags are inspected, dry cleaned, fumigated, and 
repaired by the Government at a cost of approximately $1.00 each. These sleeping 
bags are quite warm and are used quite generally by campers, hunters, etc., 
for sleeping either in the open or under shelter. They have largely replaced the 
bed roll of blankets and tarpaulins for this type of service. 

Occasionally at fire camps, it is possible to furnish tents for some of the men 
to sleep in. When these are furnished, they are the regular cotton duck tent 
in which from 6 to 8 men sleep. Neither cots nor beds are supplied. The men 
sleep in sleeping bags on the ground, or upon boughs which they may have cut 
from nearby trees. These tents do not have floors, nor can they be considered as 
comparable to rooms, 

The Comptroller in decision A-6311 of July 31, 1929, stated that an employee in 
travel status will be considered as having been furnished lodging only when he is 
furnished without charge “both shelter and bed or bedding.” This decision is not 
clear as to (1) whether a sleeping bag and tent space both furnished by the 
Government without charge should be considered as lodging within the purview 
of paragraph 47a of the Standard Travel Regulations, nor (2) whether an em- 
ployee should be considered as having been furnished lodging within the pur- 
view of these regulations when he is furnished without charge a Government 
owned sleeping bag and sleeps in the open. 


Paragraph 4% (a) of the Standardized Government Travel Regula- 
tions reads as follows: 


(a) Furnished by a Government agency without charge.—Not less than one- 
fifth of the authorized per diem rate will be deducted for each meal and/or lodging 
furnished without charge by a Government agency. 


In decision of July 31, 1929, A-6311, to which you refer, it was 
stated : 


There should be no difficulty in applying the regulations when a traveler is fur- 
nished lodging in a completely furnished room either with or without charge nor, 
on the other hand, when he sleeps in the open, using his own bedding. However, 
when the accommodations furnished are less than a furnished room, or when the 
employee does not sleep in the open but occupies a shelter belonging to the Gov- 
ernment or to another Government employee, it becomes necessary to prescribe 
a dividing line in order to determine when the regulations require the lodging 
to be taken into consideration. For the present, therefore, an employee on a per 
diem in lieu of subsistence basis will be considered as having been furnishd lodg- 
ing, within the purview of the regulations requiring deduction of one-fifth of the 
per diem, when he is furnished without charge both shelter and bed or bedding, 
it being immaterial whether the shelter and bed or bedding belong to the Govern- 
ment or to another employee of the Government. See paragraph 47c of the Stand- 
ardized Government Travel Regulations. If the traveler is furnished shelter only 
and uses his own bedding, no deduction from the per diem allowance will be 
required. 


Compare decision of August 25, 1942, B-24517. 
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It would follow from what is stated in the above-quoted decision 
that if a traveler is furnished bedding (sleeping bag) only, and no 
shelter, no deduction from the per diem allowance is required. 
Accordingly, in the case presented deduction of one-fifth per diem 
properly was made by the administrative office for September 8 and 9, 
1944, when both shelter and sleeping bag were furnished by the Gov- 
ernment, but there should have been no deduction from the per diem 
allowance for September 10, 11, 12, and 13, 1944, when only a sleeping 
bag without shelter was furnished. 
The voucher may be certified for payment only in accordance with 
the foregoing. 
The voucher and supporting papers are returned herewith. 


(B-45639) 
VALIDITY OF MARRIAGE BY MAIL 


































A contract of marriage, the validity of which is to be determined under Pennsyl- 
vania law, entered into by mail between a woman residing in this country and 
an Army officer overseas subsequent to January 27, 1944, the date of the decis- 
sion of the Superior Court of Pennsylvania to the effect that a proper marriage 
license must be obtained before any marriage, ceremonial or common-law, 
could be entered into in that State, will not be recognized by this office as 
establishing a valid marriage relationship for purposes of increased rental 
and subsistence allowances as for dependents (lawful wife), in the absence 
of a showing that the parties obtained a marriage license. 23 Comp. Gen. 
972, distinguished. 


Assistant Comptroller General Yates to Major L. E. Howard, Jr., U. S. Army, 
December 19, 1944: 


By endorsement of November 9, 1944 (SPFEI 245.81 (Miller, 
Charles J.) Major), the Acting Fiscal Director, Army Service Forces, 
transmitted to this office letter dated September 25, 1944, from First 
Lieutenant J. C. Saladino, F. D., U. S. Army, Agent Finance Officer, 
requesting decision as to whether payment is legally authorized on 
a voucher, transmitted therewith, in favor of Major Charles J. Miller, 
Medical Corps, AUS, covering increased rental and subsistence al- 
lowances as for an officer with dependents (lawful wife) for the period 
August 22 to September 30, 1944. 

In support of the said voucher, there was submitted a copy of a 
“contract of Marriage” as follows: 

Georgia 
Fulton County 

This contract of Marriage made and entered into at Atlanta, Fulton County, 
Georgia, on this, the 22nd day of August, 1944, by and between Charles Joseph 
Miller, of Philadelphia, Philadelphia County, Pennsylvania, now in the military 


service over seas, and Gertrude Kaufman, of Philadelphia, Philadelphia County, 
Pennsylvania. 


The parties hereto desiring to enter into a present agreement of marriage, and 
mutually consenting each with the other to become husband and wife, do cov- 
enant and agree, as follows:* 
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I, Charles Joseph Miller do hereby solemnly agree to take Gertrude Kaufman 
as my wedded wife, to live together in the holy state of matrimony, to love, 
comfort, honor, cherish, and keep her in sickness and in health, until death 
do us part. 

I, Gertrude Kaufman, do hereby solemnly agree to take Charles Joseph Miller 
as my wedded husband, to live together in the holy state of matrimony, to love, 
comfort, honor, cherish, and keep him, in sickness and in health, and forsaking 
all others, keep him only, until death do us part. 

In witness whereof, the parties hereto have set their hands, the day and 
year first above written. 


(S) Netson M. Horrman, (S) CHartes JosepH MILLER, 
Capt Ch C. Charles Joseph Miller. 
(S) Davm P. ScHLAEGER, (S) GeErrrupe KavuFMAN, 
1st Lt Med Adm C. Gertrude Kaufman. 
Witnesses as to signature of 
Charles Joseph Miller. 
(S) NatTHan AssExx, M. D. 
(S) Benz C. WrieHrt, 
Witnesses as to signature of 
Gertrude Kaufman. 


Personally appeared before me the undersigned officer of the Army of the 
United States, now on active duty in the United States Service over seas who 
is authorized to take acknowledgements and act as a notary under the provisions 
of the Act of December 24, 1942 (AW 114, as amended by Public Law 800, 77th 
Congress), Maj. Charles Joseph Miller, known to me to be a person subject to 
military law as defined in the Act of June 4, 1920 (A. W. 2; 41 Stat. 787; 10 
U. S. C. 1478) and known to me to be the person described in the foregoing 
instrument which is dated the 22nd day of August, 1944, and hereto annexed, 
and who, first being duly sworn, acknowledged that he had signed said instrument 
after he had read the contents thereof and acknowledged to me that he executed 
the said instrument as his free and voluntary act and deed for the purposes 
intended thereby. 

I do further certify that the aforesaid acknowledgement was taken by me 
while serving with the Army of the United States at a place the exact location 
of which cannot now be disclosed because of the military necessities of the 
situation. 

In witness whereof, I have hereunto set my hand this 4th day of September, 
1944. 

(S) OC. Sruarr TupPer 
1st Lt. Med. Adm. C., 
Summary Court. 
GEORGIA 
FULTON COUNTY 


Personally apeared before me, a Notary Public in and for said County and 
State, GERTRUDE KAUFMAN, who did acknowledge that she did sign the fore- 
going marriage contract, and that the same is her free act and deed. 

In testimony whereof, I have hereunto set my hand and official seal at Atlanta 
this 22d day of August, 1944. 

[SEAL] (S) J. Kurt Hotxanp, 

Notary Public, Georgia State at Large, 
My Commission Expires October 14, 1945. 


The facts presented herein are somewhat analogous to those con- 
sidered in decision of this office dated June 24, 1944, B-41254, 23 Comp. 
Gen. 972, wherein it was held (quoting from the syllabus) : 


A contract of marriage entered into by mail between an Army officer stationed 
overseas and his fiancee residing in this country—both of whom are domiciled in 
a State (Pennsylvania) where common-law marriages are valid—will be con- 
sidered by this office, for purposes of the officer’s claim for increased rental and 
subsistence allowances as for an officer with dependents (lawful wife), as es- 
tablishing a marriage valid under the laws of Pennsylvania. 
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However, the two cases are distinguishable in that the said decision of 
June 24, 1944, involved a contract between two persons domiciled in the 
State of Pennsylvania, whereas, in the present case, the contract was 
signed and acknowledged by one of the parties thereto in the State of 
Georgia. Also, the said decision of June 24, 1944, concerned an agree- 
ment made prior to the decision on January 27, 1944, of the Superior 
Court of Pennsylvania in the case of Fisher v. Sweet & McClain, et al., 
154 Pa. Super. 216, 35 A. 2d 756, with respect to the necessity of ob- 
taining a marriage license before any valid marriage, ceremonial or 
common-law, could be entered into in that State. 

The general rule is that the validity of a marriage is determined 
by the law of the place where it is consummated, and, if valid there, 
it will be held valid everywhere, provided it is not in contravention 
of positive law or public policy. Conversely, a marriage invalid by 
the lew loci contractus will be held invalid wherever its validity is 
questioned in a proper court. Restatement, Conflict of Laws, section 
121, et seg., 38 C. J. 1276, 1277 and notes. Also, based on the commonly 
accepted doctrine that the validity and effect of a marriage contract 
are determined by the principles applicable to civil contracts generally, 
it would appear that the place of making a contract of marriage is the 
place where the last act necessary for its formation is done. See, with 
respect to contracts generally, Clark v. Belt, 223 F. 573; Overcash v. 
Yellow Transit Co., 180 S. W. 2d 678; Toon, et al. v. David G. Evans 
Coffee Co., et al., 103 S. W. 2d 583; Adams v. Continental Life Ins. Co., 
et al., 101 S. W. 2d 75; Texas Employers’ Ins. Ass’n v. Moore, 56 8. W. 
2d 652; Fitzgerald v. Economic Laboratory, Inc., et al., 12 N. W. 
2d 621; House v. Lefebvre, 303 Mich. 207, 6 N. W. 2d 487; Restatement 
Contracts, section 74; Restatement, Conflict of Laws, section 311; 
Williston on Contracts, Revised Edition, Vol. 1, section 97; 17 C. J.S. 
813, section 356; 15 zd. 883, section 11 (b). However, it has been 
recognized that the validity of a contract of marriage entered into 
by a soldier within the lines of the Army while serving abroad is gov- 
erned by the law of his domicile. See 23 Comp. Gen. 972, and cases 
cited. 

The evidence submitted with your letter indicates that the contract 
here involved is composed of a written offer to contract, signed and 
acknowledged by a woman in Atlanta, Georgia, on August 22, 1944— 
and later sent by mail to the officer who was serving in the military 
service outside the continental limits of the United States—and the 
officer’s acceptance thereof on September 4, 1944, at his station abroad. 
Hence, it appears that the subject contract of marriage came into being 
when the officer signed and acknowledged the offer received by him 
and that its validity is governed by the laws of Pennsylvania—the 
State indicated to be the officer’s domicile. 
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Common-law marriages are valid in Pennsylvania. Fitzpatrick v. 
Miller, 129 Pa. Super. 324, 196 A. 83; Stump v. Stump, 111 Pa. Super. 
541, 170 A. 393; Commonwealth v. Bockes, 103 Pa. Super. 378, 157 A. 
214. However, in the case of Fisher v. Sweet & McClain, et al., supra, 
decided January 27, 1944, the Superior Court of Pennsylvania ruled 
that thereafter, in the State of Pennsylvania, a marriage license must 
be obtained pursuant to the existing marriage license statutes, includ- 
ing the act of May 17, 1939, 48 P. S. par. 20, e¢ seq., before any valid 
marriage, ceremonial or common-law, can be entered into. No evi- 
dence has been furnished which establishes that such a license was 
obtained by the parties here involved. In the absence of such evidence, 
it is at least doubtful that the contract signed by the parties, even 
if otherwise proper, would be considered by the courts of Pennsyl- 
vania as establishing a valid marriage relationship and, in view of 
that doubt, it may not be concluded that the officer is entitled to in- 
creased rental and subsistence allowances as for an officer with depend- 
ents (lawful wife) on the basis of the present record. Accordingly, 
you are not authorized to make payment on the voucher which will be 
retained in the files of this office. 


(B-45830) 


SUBSISTENCE—PER DIEMS—NAVAL OFFICERS—CHANGE TO MILEAGE 
BASIS DURING TEMPORARY DUTY STATUS 


Additional temporary duty orders, under which mileage was payable, issued to a 
naval officer while he was at a temporary duty station under prior orders 
prescribing reimbursement on a per diem basis—there being an unauthorized 
combination of mileage and per diem during a particular travel status 
period—are ineffective to terminate the officer’s per diem status under his 
original orders, and, therefore, he is entitled to an allowance on a per diem 
basis under both orders, less any mileage received thereunder. 23 Comp. 
Gen. 713, distinguished. 

Irrespective of the fact that a Naval Reserve officer was in a per diem status 
at a temporary duty station when he received orders directing him to return 
to his home in connection with his release from active duty, the officer 
may be paid a mileage allowance from such last duty station to his home 
in accordance with the express provisions of sections 3 and 12 of the Pay 
Readjustment Act of 1942, as amended. 


somes Comptroller General Yates to the Secretary of the Navy, December 
19, 1944: 

Reference is made to your letter of November 16, 1944, requesting 
decision with respect to three questions, hereinafter quoted, based on 
facts and circumstances stated in a letter from the Acting Chief of 
the Bureau of Supplies and Accounts dated October 7, 1944, as follows: 

1, Lieutenant Arthur H. Heist, E-V(S), USNR, by orders of 13 June 1944, 
issued by the Commandant, Ninth Naval District, was directed to proceed from 
Chicago, Illinois to Washington, D. C. for temporary additional duty, upon com- 
pletion of which he was to return to his station at Chicago. The orders prescribed 


a per diem of $7 during absence from station not to exceed 60 days (at any one 
temporary duty station). While he was in Washington pursuant to such orders 
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the Bureau of Naval Personnel issued orders of 5 July 1944 directing the officer 
to proceed to various points in the United States, travel by Government or com- 
mercial air being authorized. These orders, apparently overlooking the fact that 
the officer was already traveling under orders authorizing a per diem while 
absent from station, prescribed a per diem of $7 while in an air travel status. 
All the travel under these later orders was performed by rail and upon presenta- 
tion of his claim the officer was reimbursed on a mileage basis. Copy of the 
mileage claim is enclosed. 

2. Upon presentation of his final claim the variance in the method of reim- 
bursement prescribed in the orders was noted and the officer now has adjusted 
such final claim on the basis of per diem having been prescribed for all the travel 
involved. 

* o . * + ” . 

4. Cases have also arisen where an officer was detached from his permanent 
station and directed to proceed to a particular place for temporary duty, his 
orders prescribing a per diem. While on such temporary duty in a per diem 
status the officer receives orders directing him to proceed to his home and upon 
arrival, or some other date, to consider himself relieved from active duty. In 
view of the general prohibition against the combination of per diem and mileage 
decision is desired as to whether such officer would be entitled to mileage for 
travel to his home, the payment being otherwise proper. See, in this connection, 
Sections 8 and 9 of the Act of 7 September 1942, [1944] Public Law 421, amend- 
ing Sections 3 and 12 of the Pay Readjustment Act of 1942. 

5. In connection with the foregoing it is desired to point out that in perform- 
ing the travel under the Bureau of Naval Personnel orders of 5 July 1944, the 
officer either did not retain or did not secure receipts for cash fares paid for 
Pullman accommodations on the assumption that he was traveling on mileage 
orders. This same condition exists in cases where an officer was paid mileage 
for some particular travel and later notice of exception is received from the 
General Accounting Office for the reason that such officer should have been 
paid on a per diem basis. In the majority of cases there is a long Japse of 
time—as much as two years—between the time payment is made on the mileage 
basis and the time it is ascertained that such payment should have been on a 
per diem basis. Under such circumstances, the officers concerned do not have 
receipts to substantiate payment of cash fares for Pullman accommodations. 
The officer’s certification is accepted as to first class travel with respect to 
reimbursement of the rail fare and it is recommended that decision be requested 
as to whether when receipts are not available under the circumstances stated, 
such certification may also be accepted in connection with Pullman fares. 


The questions upon which a decision is requested are as follows: 


(1) What is the proper basis of reimbursement to Lieutenant Heist for travel 
performed under the conditions stated in paragraphs 1-3 of the enclosed letter 
from the Bureau of Supplies and Accounts? It will be noted that cost to the 
Government on a per diem basis will exceed what the cost would be on a com- 
bination of per diem and mileage and that doubt arises whether payment 
should be made on a per diem basis alone in view of 23 Comp. Gen. 713, 716. 

(2) In view of the general provision against the combination of per diem and 
mileage under the same orders, would Lieutenant Heist be entitled to mileage for 
travel to his home, provided payment of mileage is otherwise proper? 

(3) Referring to paragraph 5 of the enclosed letter from the Bureau of Sup- 
plies and Accounts, when receipts are not available to substantiate payments of 
cash fares for Pullman accommodations under the circumstances therein stated, 
may the officer's certification as to first class travel with respect to reimburse- 
ment of the rail fare also be accepted in connection with Pullman fares? 


Orders dated June 13, 1944, from the Commandant, Ninth Naval 
District, addressed to Lieutenant Heist at Chicago, directed as 
follows: 

1. Proceed to the place (or places—in the order given) indicated below, for 


temporary duty. This is in addition to your present duties and upon the com- 
pletion thereof you will return to your station: 


On or about 21 June 1944, to Washington, D. C., in connection with Standardized 
Procedure for Handling Facilities Items, for about sixty (60) days. 





DECISIONS OF THE COMPTROLLER GENERAL 465 


2. A per diem of $7.00 in lieu of subsistence will be allowed during your ab- 
sence from your station. Per diem allowed will not exceed sixty (60) days. 


While the officer was in Washington, D. C., pursuant to such orders, 
the Bureau of Naval Personnel, on July 5, 1944, directed the officer to 
perform additional temporary duty, the orders reading— 


1. Proceed to the place (or places—in the order given) indicated below, for 
temporary duty. This is in addition to your present duties and upon the com- 
pletion thereof you will return to your station: 

On or about 6 July 1944 to the following places and to such other places 
as may be necessary in connection with survey of the amount and type of as- 
sistance needed by field offices in the redistribution programs: 

Office of the Inspector of Naval Material, Chicago District, Chicago, Illinois. 

Office of the Inspector of Naval Material, Minneapolis District, Minneapolis, 
Minnesota. 

Office of the Inspector of Naval Material, Detroit District, Detroit, Michigan. 

Office of the Inspector of Naval Material, Cincinnati District, Cincinnati, Ohio. 

Office of the Inspector of Naval Material, Philadelphia District, Philadelphia, 
Pennsylvania. 

2. You are authorized to omit or revisit any of the above-mentioned places 
and vary the itinerary as may be deemed necessary. 

3. In performing the above travel, government air and/or commercial air 
is directed where necessary to expedite completion of this duty. 

4. For travel by Naval Transport aircraft, Class Three priority is hereby 
certified. 

5. A per diem of $7.00 will be allowed while in an air travel status. (See 
Art. 2501-5 U. 8. Navy Travel Instructions). 

Pursuant to the orders of June 13, 1944, Lieutenant Heist departed 
from Chicago on June 20, 1944. He arrived in Washington, D. C., the 
following day where he remained until July 6, 1944, on which date 
he departed for Chicago pursuant to the orders of July 5, 1944. Ap- 
parently, the duty directed by the orders of July 5 was completed 
on July 15 and the officer continued his temporary duty in Washington 
pursuant to his orders of June 13. He returned to his station at Chi- 
cago on July 27. All of the travel performed by the officer pursuant 
to his orders was performed by rail and since the orders of July 5, 1944, 
provided for payment of a per diem allowance only when he was 
in an air travel status, he was paid mileage for the travel performed 
pursuant to that order. 

The facts involved in your question (1) are the converse of those 
in 28 Comp. Gen. 713, cited in your question. That decision con- 
sidered several different situations where travel and temporary duty 
were directed under orders pursuant to which the officers involved 
were entitled to mileage and where, because of the varying conditions 
as therein indicated, it was the administrative view that payment of 
mileage was inadequate. Therefore, it was proposed to amend the 
original orders to provide for an allowance on a per diem basis. The 
said decision held that the original orders considered therein might 
be modified so as to prescribe a per diem for the remainder of the 
travel period involved in the original orders, provided that the total 
cost to the Government—mileage and per diem—would not exceed 


what it would have cost if the original orders had prescribed a per 
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diem. But that decision properly may not be interpreted as holding 
that a per diem could not have been prescribed in both of the orders 
involved in the present matter. The Naval Appropriation Act of 
1944, 57 Stat. 197, and the Naval Appropriation Act of 1945, 58 Stat. 
309, Public Law 347, approved June 22, 1944, each contain the follow- 
ing provision : 

Provided further, That the Secretary, in prescribing per diem rates of allow- 
ance in accordance with law, is hereby authorized to prescribe such per diem, 
whether or not orders are given to officers for travel to be performed repeatedly 


between two or more places in the same vicinity and without regard to the 
length of time away from their designated post of duty under such orders 
e * > 


That provision permits an election between mileage and per diem 
in prescribing allowances to officers while in a travel and temporary 
duty status. However, that right of election is to be exercised in 
accordance with the applicable regulations, instructions and decisions 
with reference thereto. 

Paragraph D 4 (b) of Section IV, Enclosure C to BU PERS-S&A 
Joint Letter of April 29, 1944, Navy Department Bulletin of April 30, 
1944, 44-512, is as follows: 

When an officer is on temporary duty and is receiving a per diem in accord- 
ance with his orders, any further temporary additional duty must also be on a 
per diem basis. * * * 

Since Lieutenant Heist was in a per diem status under his orders 
of June 18, 1944, when the orders of July 5, 1944, were issued, the latter 
orders were inconsistent with the administrative instructions in the 
matter. Also, such a combination of mileage and per diem during a 
particular travel status period is contrary to the decisions of this office 
to the effect that an officer in a per diem status may not be paid mile- 
age during the period for which per diem was prescribed. See decision 
dated June 24, 1943, B-381588. Accordingly, the orders of July 5, 1944, 
were ineffective to terminate the officer’s per diem status and he is 
entitled to an allowance on a per diem basis under both orders, less 
any mileage received by him thereunder. Your question (1) is an- 
swered accordingly. 

Your question (2) is with respect to an officer’s right to mileage 
under orders directing him to return to his home and upon arrival, 
or at some other date, to consider himself relieved from active duty, 
if such items are issued while he is in a per diem status. It seems evi- 
dent that such orders would have the effect of terminating the tem- 
porary duty enjoined in his prior orders and would not contemplate 
additional duty of any kind, except that which was incident to the 
officer’s travel to his home and release from active duty. The statutory 
provision quoted above authorizing the payment of a per diem con- 
templates an assignment to duty away from the officer’s designated 
post of duty and does not appear to be for application to the case of a 
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reserve officer traveling to his home in connection with his release 
from active duty in which case it seems clear that any assignment to 
a designated post of duty is terminated. A mileage allowance for 
travel by a reserve officer from his last station to his home in con- 
nection with relief from active duty is expressly authorized by the 
provisions of sections 3 and 12 of the Pay Readjustment Act of 1942, 
56 Stat. 359, as amended by sections 7 and 9 of the act of September 7, 
1944, 58 Stat. 730, Public Law 421; and, under the circumstances here 
considered, such allowance is authorized to be paid irrespective of the 
fact that the officer concerned was in a per diem status immediately 
preceding travel to his home. Your question (2) is answered 
accordingly. 

While your third question is stated in general terms, the facts dis- 
closed are not sufficient to form the basis of a decision, except insofar 
as the question refers to Lieutenant Heist’s request for reimbursement 
for Pullman fares paid by him during his travel under the orders of 
July 5, 1944. No receipts in support of the expenditures are submitted 
as required by United States Navy Travel Instructions, Article 2511, 
paragraph 3 (a) (4). The certificate of the officer, appearing on one 
of the submitted vouchers, discloses that the expenditures were made 
by him, but that no receipts are available since he presumed that he 
was to be reimbursed on a mileage basis and, therefore, would have 
to pay all Pullman expenses himself. The form of the orders under 
which he was traveling fully justified that assumption. Hence, Lieu- 
tenant Heist’s failure to obtain or retain such receipts appears to have 
been the result of an administrative error. Under such circumstances, 
his certificate in lieu of Pullman receipts may be accepted as substan- 
tiating otherwise proper expenditures for Pullman accommodations. 
Question (3) is answered accordingly. 

The submitted vouchers are returned herewith. 


(B-44091) 


RETIRED OFFICERS—SAVED PAY; CONCURRENT RECEIPT OF 
RETIRED PAY AND SALARY AS U. S. MINISTER 


For purposes of computing the retired pay éf a Marine Corps officer who had less 
than 8 years’ service upon retirement for disability prior to June 30, 1922, but 
who, because of active duty after retirement, was entitled on the effective date 
of the Pay Readjustment Act of 1942 to a 5 percent increase in base pay 
for over 3 years’ service under the act, the proviso to section 15 of said act 
which saved the “present pay” of officers then on the retired list does not 
entitle the officer, upon completion of 5 years’ service, to revert to prior pay 
laws, now repealed, under which he would be entitled to a 10 percent in- 
crease in base pay for lengevity. 

Irrespective of the fact that a retired Marine Corps officer may be receiving retired 
pay “for disability incurred in combat with an enemy” and, hence, is within 
the exception to the dual compensation restrictions of section 212 of the act 
of June 80, 1982, as amended, such retired pay. is “salary” within the meaning 
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of the prohibition in the Department of State Appropriation Act, 1945, against 
the receipt by ambassadors and ministers of any other salary from the United 
States, so as to preclude the officer from receiving retired pay while receiv- 
ing the salary of a United States minister. 


Assistant Comptroller General Yates to Lt. Col. C. 8S. Schmidt, U. S. Marine 
Corps, Retired, December 20, 1944: 


Reference is made to your letter of August 21, 1944, with enclosures, 
referred here by endorsement of the Paymaster General of the Marine 
Corps, requesting decision as to the proper basis for computation of 
the retired pay of Colonel William Alfred Eddy, U.S. M. C. (retired), 
beginning August 13, 1944. 

The officer’s service record is stated to be as follows: 


Colonel Eddy enlisted in the National Guard (active) of the State of New Jersey 
on 28 November 1916, and was discharged therefrom on 7 June 1917, with charac- 
ter Excellent. He was enrolled as a second lieutenant in the Marine Corps Re- 
serve 9 June 1917, was assigned to active duty on 28 June 1917, and reported 
for duty on 4 July 1917. On September 17, 1917, he was disenrolled to accept a 
temporary appointment as second lieutenant, U. S. Marine Corps; accepted ap- 
pointment 18 September 1917; was promoted a first lieutenant 6 September, 1918, 
and captain 5 March 1919, and was placed on the retired list of officers of the 
Marine Corps with the rank of captain on 21 August 1919, for physical disability 
incurred in line of duty, due to an incident of the service in conformity with 
Section 1622 and 1251 of the Revised Statutes, and the provisions of the Act of 
May 22,1917. He was appointed a major on the retired list on 16 January 1936 in 
conformity with the provisions of the Act of Congress approved that date. (Public 
Law No. 416, 74th Congress). 

He was assigned to active duty on 9 June 1941, and relieved therefrom on 12 
August 1944 and was advanced on the retired list on 18 August 1944 to the rank 
of colonel, in accordance with the provisions of Section 10 of the Act of Congress 
approved 24 July 1941 (U. S. Code, Title 34, Section 3501). 

On the date of his retirement, 21 August 1919, his retired pay was computed as 
75% of the active duty pay of a captain with less than five years service, as 
established by the Act of 11 May 1908, $150.00 per month. As his longevity upon 
retirement was two years, one month and seventeen days, no adjustment of his 
retired pay was necessary under the provision of the Joint Service Pay Act of 
1922 as amended by the Act of Congress approved 31 May 1924 (4CG 335). 

Colonel Eddy, between 8 June 1941 and 12 August 1944, performed three years, 
two months, and five days active duty, which under the provisions of Section 
15 of the Pay Readjustment Act of 1942, gives him a total] of five years, three 
months and twenty two days longevity. 


On August 21, 1919, when Colonel Eddy was placed on the retired 
list as a captain, the base pay of that grade was $2,400 per annum 
under the act of May 11, 1908, 35 Stat. 108. The law then in effect as 
to longevity pay—section 1262, Revised Statutes—granted to commis- 
sioned officers below the grade of brigadier general 10 per centum of 
their current yearly pay for each term of five years’ service. 

The act of June 10, 1922, 42 Stat. 625, repealed the act of May 11, 
1908, and section 1262, Revised Statutes, supra. Under the 1922 act 
Colonel Eddy would have been entitled to base pay of $2,400 per an- 
num. The said act provided a longevity increase of 5 per centum for 
each three years of service. It appears that on July 1, 1922, Colonel 
Eddy had less than three years’ active service to his credit; therefore 
his retired pay was the same whether computed under the 1908 act or 
under the act of June 10, 1922, that is, 75 percent of $2,400 annum, with 
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no increase for longevity. Accordingly, his retired pay was not af- 
fected by the act of May 8, 1926, 44 Stat. 417, applicable only if retired 
pay under laws in effect prior to July 1, 1922, was less than under the 
act effective on that date. 

Section 15 of the act of June 16, 1942, 56 Stat. 367, effective June 1, 
1942, provides in part as follows: 

On and after the effective date of this Act, retired officers, warrant officers, 

nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve shall have their retired pay, retainer pay, or equivalent pay, computed 
as now authorized by law on the basis of pay provided in this Act, which pay 
shall include increases for all active duty performed since retirement or transfer 
to the Fleet Reserve or Fleet Marine Corps Reserve in the computation of their 
longevity pay and pay periods: Provided, That nothing contained in this Act 
shall operate to reduce the present pay of officers, warrant officers, nurses, and 
enlisted men now on the retired list or drawing retainer pay, or personnel in 
an equivalent status in any of the services mentioned in the title of this 
Act. * * * 
On and after June 1, 1942, Colonel Eddy’s retired pay is properly for 
computation on a per centum of the rates of active duty pay provided 
in the act effective on that date unless such computation should result 
in a reduction in his then “present pay.” 

The purpose and effect of the proviso contained in section 15 of the 
act of June 16, 1942, swpra, is substantially the same as that contained 
in the act of May 8, 1926, 44 Stat. 417, and in connection with the 
earlier statute on the retired pay benefits of officers retired on or prior 
to June 30, 1922, it was held in a decision of a former Comptroller 
General, dated August 17, 1928, 8 Comp. Gen. 77, 79, that the intent 
of the savings provision was to give to officers so retired equal pay for 
equal rank and length of service as that provided for officers retired 
after June 30, 1922. It was further stated in the said decision that 
when that equality is attained the officer must continue to be paid on 
the same equal basis. The purpose was not to establish another in- 
equality by which an officer retired prior to June 30, 1922, may secure 
pay under the act of 1922 when it is higher but revert to the repealed 
laws when pay under those laws may be higher, thus giving him 
greater rights than the officer retired after June 30, 1922, the express 
purpose of the Pay Readjustment Act being to equalize pay, not to 
create a different inequality. It appears evident that the officer’s 
retired pay when computed on the basis of base pay plus longevity for 
active service after retirement, as authorized in section 15, supra, 
is greater than retired pay without the benefit of any longevity in- 
crease, which was all that was saved to him from reduction under 
the proviso in said section. Section 15 of the act of June 16, 1942, does 
not confer retired pay benefits which might have accrued under re- 
pealed laws. The “present pay” referred to in section 15 does not 
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mean “future pay.” See 8 Comp. Gen. 77 supra; decision A-25970, 
February 26, 1929. 

Answering your first question, you are advised that Colonel Eddy’s 
retirement pay is for computation on the basis of pay provided in the 
act of June 16, 1942. 

As to the second question, you state that on August 12, 1944, Colonel 
Eddy took the oath of office as United States minister to Saudi Arabia, 
the compensation of this office being $10,000 per annum, and you ask 
whether, during his incumbency as minister, Colonel Eddy is entitled 
to receive retired pay as an officer retired “for disability incurred in 
combat with an enemy of the United States.” 

Section 212 of the act of June 30, 1932, 47 Stat. 406, as amended, 
5 U.S. C. 59a, provides as follows: 


(a) After June 30, 1932, no person holding a civilian office or position, appointive 
or elective, under the United States Government or the municipal government 
of the District of Columbia or under any corporation, the majority of the stock 
of which is owned by the United States, shall be entitled, during the period of 
such incumbency, to retired pay from the United States for or on account of 
services as a commissioned officer in any of the services mentioned in Title 37, 
at a rate in excess of an amount which when combined with the annual rate of 
compensation from such civilian office or position, makes the total rate from 
both sources more than $3,000; and when the retired pay amounts to or exceeds 
the rate of $3,000 per annum such person shall be entitled to the pay of the 
civilian office or position or the retired pay, whichever he may elect. As used 
in this section, the term “retired pay” shall be construed to include credits for 
all service that lawfully may enter into the computation thereof. 

(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $3,000: Provided, That this section shall not apply to 
regular or emergency commissioned officers retired for disability incurred in 
combat with an enemy of the United States or for disabilities resulting from an 
explosion of an instrumentality of war in line of duty during an enlistment 
or employment as provided in Veterans Regulation Numbered 1 (a), part I, 
paragraph 1. 


Colonel Eddy apparently contends that the disability for which he 
was retired, septic infections of the right hip joint, following pneu- 
monia and abscess, was the direct result of exposure in the perform- 
ance of his duties at a time when his organization was engaged in com- 
bat with an enemy of the United States, and hence that he is within the 
exception provided in section 212 (b), swpra. However, it appears 
unnecessary at this time to decide that question. 

The act of June 28, 1944, 58 Stat. 397, Public Law 365, 78th Con- 
gress, making appropriations for the Departments of State, Justice, 


and Commerce for the fiscal year ending June 30, 1945, provides in 
part: 


Salaries, ambassadors and ministers: For salaries of ambassadors and min- 
isters appointed by the President, with the advice and consent of the Senate, 
to such countries and at such salary rates, not exceeding $10,000 per annum 
each for ministers (except one at not exceeding $12,000 per annum) and not 
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exceeding $17,500 per annum each for ambassadors, as the President may de- 
termine, notwithstanding the provisions of any other law, $640,000, including 
also salaries as authorized by section 1740, Revised Statutes, as amended by the 
Act of April 24, 1989 (22 U. 8. C. 8, 121) : Provided, That no salary shall be paid 
to any oficial a any other salary from the United States Govern- 


ment * * 
Similar restrictions against the receipt by ambassadors and ministers 
of any other salary from the United States have been contained in 
annual appropriation acts of the State Department since 1906 (34 
Stat. 287). 

A retired officer of the Navy receives “pay” which is the equivalent 
of salary. Franklin v. United States, 29 C. Cls. 6. A retired officer 
of the Navy holds an office with a salary or annual compensation at- 


tached within the meaning of the act of July 31, 1894, 28 Stat. 205, 
which provides that: 


* * * No person who holds an office the salary or annual compensation 


attached to which amounts to the sum of two thousand five hundred dollars 


shall be — to or hold any other office to which compensation is at- 
tached * * 


A retired Army officer holds an office to which compensation is at- 
tached within the meaning of the act of July 31, 1894. 29 Ops. Atty. 
Gen. 503; 14 Comp. Gen. 289; 11 Comp. Dec. 422. Retired pay of an 
officer of the Army conforms to the essential requirements of all legal 
definitions of the term “salary”. 22 Comp. Dec. 640. Pay of a re- 


tired officer of the Coast Guard is salary within the meaning of the 
act of May 10, 1916, 39 Stat. 120, which provides that: 


* * * no money appropriated by this or any other Act shall be available 


for payment to any person receiving more than one salary when the combined 
amount of said salaries exceeds the sum of $2,000 per annum * * 


22 Comp. Dec. 673; id. 689. Also, cf. Badeau v. United States, 130 
U. S. 439; United States v. Tyler, 105 U. S. 244. 

From the above-cited cases, it must follow that retired pay of an 
officer of the Marine Corps is “salary” within the legal definition of 
that term, and that under the restriction in the annual State Depart- 
ment appropriation acts, a United States minister while receiving 
salary incident to such office may not receive retired pay as an officer 
of the Marine Corps. 

Therefore, whether Colonel Eddy is or is not within the exception 
in section 212 (b) of the act of June 30, 1932, supra, is not here mate- 
rial. In either case, he could not lawfully receive both retired pay 
and salary as United States minister. 

Your second question is answered in the negative. 
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(B-44803) 


TRAVELING EXPENSES—EMPLOYEE REPORTING TO LOCAL DRAFT 
BOARD FROM FOREIGN STATION 


Appropriated funds available for traveling expenses of employees assigned to 
duty in a foreign country, including expenses of travel to the first post of 
duty and return to the United States, are not available for the expenses 
incurred by an employee in traveling from his foreign post of duty to his 
local draft board in the United States for induction under the Selective 
Training and Service Act of 1940 and back to his foreign post upon rejection 
for military service, such travel being incident to the employee's personal 
obligation as a citizen rather than as an employee of the United States. 


Assistant Comptroller General Yates to L. L. Valentine, Foreign Economic Ad- 
ministration, December 21, 1944: 


There has been considered your letter of September 23, 1944, re- 
questing decision whether you are authorized to make payment on 
the voucher submitted therewith in favor of James S. Gregg, senior 
administrative assistant, employed by the Foreign Economic Ad- 
ministration, for travel expenses incurred in performing travel from 
his official station, Mexico D. F., Mexico, to Sinton, Texas, for the 
purpose of reporting to his local draft board for induction under 
the Selective Training and Service Act and return to his station upon 
rejection for military service. 

From the record presented it appears that Mr. Gregg, while at 
his station in Mexico City, received notification from his local draft 
board at Sinton, Texas, to report for induction thereat on January 
12, 1944. He departed from Mexico City on January 2, 1944, proceed- 
ing to Sinton in compliance therewith and upon examination and 
receipt of notice of rejection and permission to leave the United 
States, returned to his post of duty at Mexico City on January 31, 
1944. The submitted voucher in the amount of $201.51 represents Mr. 
Gregg’s claim for reimbursement of the expenses incurred for trans- 
portation by rail, bus, Pullman charges, and for per diem at the rate 
of $5 in lieu of subsistence during the period January 2 to 30, 1944. 
The question for determination is whether under the circumstances 
shown payment on the voucher is authorized from appropriated funds 
available to the Foreign Economic Administration. 

Title I of the National War Agencies Appropriation Act 1944, 
approved July 12, 1943, 57 Stat. 522, appropriating funds for salaries 
and expenses of the Board of Economic Warfare (which were trans- 
ferred and made available to the Foreign Economic Administration . 
by the provisions of Executive Order No. 9380, September 25, 1943) 
provides for travel expenses as follows: 








* * * travel expenses * * * including * * * (4) expenses outside 
the United States without regard to the Standardized Government Travel Regu- 
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lations and the Subsistence Expense Act of 1926, as amended (5 U. S. C. 821), 
and section 901 of the Act of June 29, 1936 (46 U. S. C. 1241), and (5) when 
specifically authorized or approved by the Executive Director of the Board or 
such other official as he may designate for the purpose, expenses of employees of 
the Board, including the transportation of their effects (in accordance with 
the Act of October 10, 1940), to their first post of duty in a foreign country, or 
when transferred from one official station to another, and return to the United 
States ‘ 


In decision of April 11, 1944, 23 Comp. Gen. 864, to which you refer 
in your letter, it was held that the funds provided in the quoted pro- 
visions of the appropriation act for the payment of traveling expenses 
of employees of the Foreign Economic Administration, including 
expenses of travel performed in returning from a foreign country to 
the United States, may not be regarded as available for travel not 
performed on official business but for personal reasons. 

The duty of reporting to a local draft board for induction into 
the military service is a personal obligation of all citizens of draft 
age regardless of whether or not they are employees of the United 
States. If, because of the nature of his employment, a Federal em- 
ployee’s duties are for performance away from the location of the 
local draft board at which he is registered, the reporting to the draft 
board is his personal obligation as a citizen, rather than as an employee 
of the United States, the travel involved having no relation to the 
duties in connection with which his traveling expenses are paid—when 
traveling on official business—from appropriated funds provided for 
the particular agency in which employed. Accordingly, it must be 
held that the funds available for travel expenses of employees of the 
Foreign Economic Administration assigned to duty in a foreign 
country may not be charged with the cost of their travel expenses inci- 
dent to return to the United States for induction into the armed serv- 
ices and that payment on the voucher, which is retained in this office, 
is not authorized. 

The foregoing makes unnecessary any answers to the additional 
questions presented in your submission. 


(B-44885) 


SUBSISTENCE—PER DIEMS—REDUCTIONS—OCCUPANCY OF 
QUARTERS FURNISHED COMBAT TROOPS 


A Marine Corps officer whose orders for the performance of temporary duty as 
observer in connection with the invasion of Saipan Island provided for a re- 
duced rate of per diem while occupying Government quarters is entitled to 
per diem only at the reduced rate for the period of temporary duty on the 
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island during which he occupied quarters furnished troops in actual combat, 
regardless of the type of quarters occupied and regardless of whether they 
were considered as suitable for occupancy by officer personnel. 


Assistant Conpinsie General Yates to. Col. Tom E. Thrasher, Jr., U. S. Marine 
Corps, Retired, December 28, 1944: 

There has been received by indorsement of September 28, 1944, your 
letter of September 27, requesting decision whether you are authorized 
to make payment on a voucher submitted therewith in favor of Lieu- 
tenant Colonel William A. Kengla, USMC, for per diem allowance 
at the rate of $7 for the periods May 10 to 12, 1944, and June 15, to July 
27, 1944, incident to the performance of travel and temporary duty 
under orders of Headquarters, U. S. Marine Corps, Washington, D. C., 
dated May 5, 1944. 

The orders of May 5 directed that Colonel Kengla proceed on May 
10, 1944, by air, to Pearl Harbor, T. H., by way of San Francisco, 
California, for the purpose of reporting to, the Commanding General, 
Marine Administrative Command, Fifth Amphibious Corps, for tem- 
porary duty with that corps, and, upon completion of the temporary 
duty, return by air to his station at Washington, D. C. Paragraph 
3 of the orders provided as follows: 

8. The travel herein enjoined is necessary in the public service. For the travel 
involved and while absent from your permanent station, you will be allowed a 
per diem of seven dollars in lieu of subsistence, except while occupying Govern- 
ment quarters, when a per diem of three dollars will be allowed, and except 
while traveling in a vessel, when no per diem will be allowed. 

It appears that Colonel Kengla departed by air from Washington, 
D. C., pursuant to the orders on May 10, 1944, and arrived at Pearl 
Harbor on May 12, 1944, reporting on that date to Headquarters, 
Marine Administrative Command, Fifth Amphibious Corps. By or- 
ders of that Command dated May 12, 1944, the officer was further 
directed to proceed and report to the Commanding General, 2nd 
Marine Division, for temporary duty as observer, such orders providing 
that the per diem prescribed in the orders of May 5, 1944, was to remain 
in effect. Indorsement thereon shows that the officer reported for tem- 
porary duty with the 2nd Marine Division as directed on May 14, 1944. 
It further appears that while Colonel Kengla was attached to the 2nd 
Marine Division he landed on Saipan Island on June 15, 1944, where 
he remained until July 24, 1944, departing therefrom on that date by 
air and returning by way of Pearl Harbor and San Francisco to 
Washington, D. C., on July 27, 1944. The per diem claimed covers 
the periods involved in travel by air and while in performance of 
temporary duties on Saipan. Colonel Kengla states in connection with 
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his claim that during the periods involved no Government quarters 
were occupied. You state that in view of the fact that no quarters, 
Government or otherwise, other than such as used by troops in actual 
combat, appear to have been available during the period of the in- 
vasion of Saipan, doubt exists as to the correct rate of per diem to 
which Colonel Kengla is entitled during the period he was in perform- 
ance of duties on that island. 

Authority for prescribing per diem allowances for officers of the 
Marine Corps is contained in the second paragraph of section 12 of 
the Pay Readjustment Act of 1942, 56 Stat. 364, 365, as follows: 

Unless otherwise expressly provided by law, no officer of the services mentioned 

in the title of this Act shall be allowed or paid any sum in excess of expenses 
actually incurred for subsistence while traveling on duty away from his designated 
post of duty, nor any sum for such expenses actually incurred in excess of $7 
per day. The heads of the executive departments concerned are authorized to 
prescribe per diem rates of allowance, not exceeding $6 [increased to $7 by the 
provisions of section 119 of the Naval Appropriations Act, 1944, 57 Stat. 217, and 
of section 211 of the Independent Offices Appropriation Act, 1945, Public Law 358, 
approved June 27, 1944], in lieu of subsistence to officers traveling on official 
business and away from their designated posts of duty * * * 
The per diem allowance so authorized is expressly provided as in lieu of 
expenses incurred for subsistence. The authorization contained in the 
orders of May 5, 1944, is for the payment to the officer during periods 
while occupying Government quarters of a per diem of but $3, the 
purpose thereof being to reduce the allowance authorized where by 
reason of occupancy of Government quarters the subsistence expenses 
incurred would be materially lessened. Such an administrative adjust- 
ment in the per diem allowance authorized by travel orders, so that the 
amount authorized more nearly represents the expenses which actually 
would be incurred by the officer, is entirely in keeping with the purpose 
and intent of the statutory authorization. 

While Colonel Kengla states that no Government quarters were oc- 
cupied by him during the period of his claim, it would appear, in view 
of your statement to the effect that apparently the only quarters avail- 
able on Saipan during the period considered were those used by troops 
in actual combat, that the officer’s statement has reference to Govern- 
ment quarters ordinarily provided and considered suitable for occu- 
pancy by officer personnel, and that the officer actually must have been 
quartered in such quarters as were provided by the Government for 
the use of the combat troops. For the purposes of this decision it is 
so presumed, 

As has been stated above, the per diem allowance authorized in sec- 
tion 12 of the Pay Readjustment Act of 1942 is in lieu of expenses in- 
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curred for subsistence. -The orders here considered authorized the 
payment of a per diem allowance of only $3 while occupying Govern- 
ment quarters with a view to reimbursing the officer in an amount 
commensurate with his expenses for subsistence under circumstances 
where he was relieved of the expense of procuring quarters at personal 
expense. Under such circumstances the occupancy by the officer of the 
quarters furnished the combat troops, or the occupancy of any quarters 
provided by the Government, regardless of the type of quarters 
occupied and regardless of whether they were considered as suitable 
for occupancy by officer personnel, would apparently constitute oc- 
cupancy by the officer of Government quarters within the intent of the 
above-quoted provision of the orders of May 5, 1944. In this con- 
nection your attention is invited to article 2501-4 (f) (4), U.S. N avy 
Travel Instructions, dated May 1, 1944, with reference to per diem in 
lieu of subsistence authorized in travel orders, wherein it is provided 
that “Any quarters ashore provided by the Government are considered 
Government quarters.” 

Accordingly, you are advised that on the record presented and under 
the facts here presumed the conclusion is required that—for purposes 
of payment of per diem—Colonel Kengla in fact occupied Govern- 
ment quarters during the period while in performance of temporary 
duties at Saipan and, therefore, that he is entitled during such period 


to a per diem allowance not in excess of the $3 rate provided by the 
orders of May 5, 1944. Payment on the voucher, returned herewith, 
is not authorized in its present form. However, when adjusted in 
accordance with the foregoing, and if otherwise correct, payment 
thereon may be made. 

The original orders are returned herewith as requested. 


(B-46197) 
BOOKS OF REFERENCE—PROCUREMENT BY LEASE 


An authorization in an appropriation for the “procurement,” and not merely the 
“purchase and exchange,” of books of reference, such as the “Register of 
Directors and Executives,” permits the acquisition of the use of such books 
by lease, which lease may include a requirement for the return of the books 
upon the expiration of the lease, where such limited use will satisfy the 
requirements of the particular Government agency subscribing therefor. 6 
Comp. Gen. 157, distinguished. 


Comptroller General Warren to the Secretary of the Treasury, December 
I have your letter of December 6, 1944 (CC. WJH), as follows: 


Reference is made to contract Tps-67580 entered into June 19, 1944, with 
Standard and Poor’s Corporation, for furnishing various publications including 
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the “Register of Directors and Executives”, item 35-G-1175-300, during the period 
July 1, 1944 to June 30, 1945. 

There was forwarded to the Procurement Division of this Department by the 
Chief Clerk of your office a copy of his letter dated October 10, 1944 to the con- 
tractor objecting to the provision in the contract restricting subscriptions to 
the Register to a lease basis, citing 6 Comp. Gen. 157, and stating that the con- 
tract is objectionable for indefiniteness. 

The Register was subscribed to for many years by the various departments 
under separate contracts. The Register was placed on the Schedule of Periodicais 
for the fiscal year 1941 for use by the Treasury Department and by such other 
Government agencies as might desire td procure it. In the following fiscal year, 
1942, the Register was included in the General Schedule of Supplies, as item 
35-G-1175-241, and has been on the General Schedule ever since. 

Each year the contractor refused to sell the volume and insisted upon a lease 
urrangement. The reason asserted by the contractor has been that it must take 
every precaution to ayoid the Register’s falling into the hands of persons who 
might use it for purposes other than intended, such as the compilation of a mail- 
ing list for solicitations, donations, etc. A definite assurance to that effect must 
be given by the contractor to all directors and executives who grant permission 
to include their names in the list. As a further precaution, each volume is reg- 
istered in the New York office of the contractor to facilitate its recall upon ex- 
piration or cancellation of the lease agreement. Moreover, it is estimated that 
the volume is 40% worthless, for the purposes of most agencies, at the expira- 
tion of each year. 

In the decision referred to, 6 Comp. Gen. 157, there was considered the leas- 
ing of atlases which—at least in 1926—were relatively of more permanent value, 
and nothing appears in the decision which would indicate a refusal, or justifi- 
cation for a refusal, on the part of the contractor to agree to an outright sale of 
the atlases. 

With respect to the terms of the agreement under which the Register is 
leased, there appears in the General Schedule a brief description of the service 
followed by the words “lease basis”. The conditions of the “lease basis” are 
more fully set forth in a separate document (copy herewith) which is attached 
to the inside cover of each volume. 

Admittedly, the legal efficacy of a document so made a part of the agreement 
is open to some question since the Government—the party charged with com- 
pliance with its terms—is not a signatory. However, the Procurement Division 
and the several departments and agencies of the Government that have been 
subscribing to this service have been aware of the conditions for many years. 

To obviate the possibility of future misunderstandings, it is proposed to make 
the conditions a definite part of the contract by amendment, eliminating the 
reservation to the contractor of the right to terminate the lease agreement prior 
te expiration of the lease period. This the contractor has orally agreed to do 
with respect to Government subscriptions. The General Schedule would then be 
supplemented to show the revised lease basis conditions. 

The Register serves a definite need of the Government departments and since 
the contractor, which is the sole source of supply, has been unwilling to agree 
to furnish the Register upon any other than a lease basis, it is requested that 
favorable consideration be given to permitting the continuance of the item on 
the General Schedule of Supplies upon such basis, subject to effecting the changes 
outlined above. 


In the decision (6 Comp. Gen. 157) referred to by you, it was held 
(quoting from the syllabus) : 


The appropriation for the purchase or exchange of law books, books of ref- 
erence, etc., is not authority for entering into contracts under which the Gov- 
ernment would be obligated at the time of receiving the book, etc., to exchange 
it at a future date at a nominal price fixed by the dealers. 
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Subscribing to or leasing atlases for a fixed price payable in advance is not 
authorized. 


Said decision passed upon the right of the Secretary of the Interior 
to procure atlases in a manner other than by “purchase or exchange” 
and, as indicated above, it was held that the authority to purchase 
constituted no authority to lease. That decision did not hold that 
Government departments or other independent establishments might 
not lease atlases or other books of reference provided they had an 
appropriation available for leasing such supplies as distinguished 
from their purchase. For example, the appropriations of the General 
Accounting Office formerly provided for the “purchase and exchange” 
of books but, beginning with the fiscal year 1942, act of April 5, 1941, 
55 Stat. 112, the language was changed to authorize “procurement 
and exchange” of law books and books of reference. The word “pro- 
curement” is much broader in scope than the word “purchase” and 
permits the acquisition of law books and books of reference by this 
office, or by any other office having similar authority, either by pur- 
chase or by lease, including the requirement for the return of the 
volumes upon expiration of the lease where such limited use will 
satisfy the requirements of the particular Government agency sub- 
scribing therefor. 

Contract No. Tps-67580, executed May 18, 1944, between the Pro- 
curement Division and the Standard & Poor’s Corporation consisted 
of the bid of the contractor to furnish “Register of Directors and 
Executives, with Geographical Section (lease basis); annually with 
quarterly revisions,” at $60 per year, which bid was duly accepted. 
While the terms of the lease are not recited on the schedule, any 
requisition for such item necessarily was subject to the lease terms 
offered by the contractor and which are printed on the inside cover 
of each volume, as follows: 


This book is the property 
of 
STANDARD & POOR’S CORPORATION 
345 Hudson St. - - New York 
and 


is leased to the holder under 
the following conditions: 


1. That the annual Register of Directors and Executives and Geographical 
Supplement shall remain the property of Standard & Poor's Corporation and 
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shall be returned to a properly designated representative of said company upon 
the issuance and delivery of a subsequent edition, or upon expiration or cancella- 
tion of the lease agreement. 


2. That Standard & Poor’s Corporation reserves the right to terminate the 
lease agreement at any time and recall the Register upon making refund of 
unearned fees paid. 

In the circumstances, there is no objection to the continued carrying 
of the questioned item on the general supply schedule, but it would 
appear advisable hereafter, to publish the lease terms on the general 
supply schedule in order that the respective Government agencies 
may have advance notice of the conditions attaching to the furnishing 
of the particular reference books. 


(B-41820) 


SIX MONTHS’ DEATH GRATUITY PAY—ADOPTION AS AFFECTING 
NATURAL FATHER’S STATUS AS “RELATIVE” 


The natural father of an Army enlisted man who had been legally adopted 
as a child may not be considered as a “relative” within the meaning of 
the six months’ death gratuity statute of December 17, 1919, as amended, 
so as to be entitled, upon the death of the enlisted man, to the payment 
authorized by the statute, even though the enlisted man had returned to 
reside with him two years before induction into the Army and had designated 
him as a beneficiary to receive the payment. 


Assistant Comptroller General Yates to Col. Carl Witcher, U.S. Army, December 


30, 1944: 

Further reference is made to your letter of April 20, 1944, request- 
ing decision whether you are authorized to make payment on a voucher 
submitted therewith in favor of Earl Furze, father and designated 
beneficiary of Donald E. Larson, serial No. 36,044,756, deceased, late 
private, Field Artillery, U. S. Army, for $360, represented as being 
equal to the pay of the deceased for six months, the claim arising under 
the act of December 17, 1919, as amended, 10 U. S. C. 903, Supp. III. 
Also, reference is made to your fourth indorsement of September 16, 
1944, submitting, through the Office of the Fiscal Director, Army Serv- 
ice Forces, a copy of the order of adoption requested in my letter to 
you of July 1, 1944. 

The act of December 17, 1919, as amended, provides, in pertinent 
part, as follows: 

Hereafter, immediately upon official notification of the death from wounds 
or disease, not the result of his own misconduct, of any officer or enlisted man 
on the active list of the Regular Army or on the retired list when on active 
duty, the Chief of Finance of the Army shall cause to be paid to the widow, 


and if there be no widow to the child or children, and if there be no widow or 
child to any other dependent relative of such officer or enlisted man previously 
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designated by him, an amount equal to six months’ pay at the rate received 
by such officer or enlisted man at the date of hisdeath., * * * 


The provisions of said act were extended to the other forces of the 
Army by the act of December 10, 1941, 55 Stat. 796, retroactive to 
August 27, 1940. 

The copy of report of death, dated April 3, 1944, shows that Donald 
E. Larson, Army Serial No. 36,044,756, private, Field Artillery, 
U. S. Army, was killed in action February 18, 1944, in the Central 
Pacific Area; that his death was in line of duty, and was not due 
to his own misconduct; and that he designated as his beneficiaries 
under the act of December 17, 1919, as amended (1) Earl Furze, 
father; (2) Barbara Barkerson, sister. It appears from the “PUB- 
LIC VOUCHER FOR SIX MONTHS’ DEATH GRATUITY 
PAY,” War Department, Finance Department, Form No. 6, that the 
deceased was not survived by widow or child. 

The evidence submitted shows that an order of adoption was issued 
in the County Court of Winnebago County, State of Illinois, May 
16, 1921, as follows: 


In the Matter of the Petition of Edward Larson and Amelia Larson for an 
Order Declaring Donald Earl Furze to be their adopted child. 

And now on this day, the above cause coming on to be heard upon the petition 
and proofs adduced in support of the facts therein stated, and it appearing to the 
Court from the petition and evidence herein that said petitioners are residents 
of Winnebago County, Illinois, and desire to adopt said child; that said child 
is a male, and of about the age of two years, and that said child was two years 
of age on the 20th day of December A. D. 1920, and further, that said petitioners 
desire the name of said child changed to that of Donald Earl Larson; That the 
mother of said child is dead, but the father is living, and consents to the adoption 
of said child by said petitioners, and further, that said Earl Furze has entered 
his appearance herein expressly waiving the service of summons upon him as 
required by the Statutes of the State of Illinois; that said child has no legal 
guardian ; that said petitioner, Amelia Larson, is the aunt of said child, that said 
petitioners bear to each other the relation of husband and wife. That said 
petitioners. are of sufficient ability to properly support, educate, and care, for 
said child, and that it would, therefore, be to the interest of said child to be the 
adopted child of said petitioners. 

It is therefore Ordered and Adjudged by the Court that the said Donald Earl 
Furze be the adopted child of said petitioners and capable of inheriting their 
estate; that the name of said child be changed to that of Donald Earl Larson, and 
that the Clerk’s fees in this proceeding be and the same are hereby remitted. 


It is stated that the deceased continued to live with his adopted 
parents until two years prior to his induction in the armed services, 
when he returned to the home of his natural father, Earl Furze, and 
resided with him continuously thereafter. 

Vernier, in his work on American Family Laws, Volume IV, at 
page 405, says, with regard to the effect of adoption— 

Questions concerning the effect of adoption most frequently arise with refer- 
ence to rights of inheritance * * * . -However, the problem is often an 


important one with regard to other incidents of the parent-child relationship. 
It may safely be said, as a general proposition, that an adoption effects a legal 
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as well as a practical substitution of parents. The natural parents lose and the 

adoptive parents receive or assume.the rights to the child’s custody, services, 

and earnings, the right to control the child, and the obligations of maintenance, 

education, etc.; and the child owes the duties arising out of the relationship to 
+ 


And in2C. J. S. 450, sec. 58, it is said— 


Ordinarily, under the adoption statutes, an adoption has the general effect 
of terminating the legal relations between the child and its natural parents 
* © *. See, also, 1. C. J. 1397, sec. 125. 

Since the deceased soldier became, by adoption, the child of Edward 
Larson and Amelia Larson, Earl Furze, the present claimant is not 
thereafter to be considered as being a “relative” of the deceased soldier 
within the meaning of the death gratuity statute. Cf. 5 Comp. Gen. 
92, and 23 id. 371. Accordingly, you are not authorized to make pay- 
ment on the voucher submitted, which is retained in this office. 





(B-45958) 


TRANSPORTATION OF HOUSEHOLD EFFECTS—MOTOR VAN SHIP- 
MENT—DETERMINATION OF LOWEST AVAILABLE CHARGES 


The securing of quotations from motor van carriers, who decline to sign formal 
bids solicited for the transportation of household effects, for service at 
their tariff rates without reduction to the Government may be regarded as 
satisfying the competitive bid method—as distinguished from the method 
of consulting published tariffs—of selecting “the most economical means” 
of motor van shipment, under section 5 of the uniform transportation-of- 
household-effects regulations (Executive Order No. 8588, as amended), 
provided the solicitation for bids includes such open competition as the 
circumstances permit and the lowest quotation received is selected; and, 
to facilitate audit, the account should contain a brief statement of pertinent 
facts. 


Comptroller General Warren to the Secretary of Agriculture, January 1, 1945: 


There has been considered your letter of November 23, 1944. as 
follows: 


Considerable difficulty is being encountered at field stations in this Depart- 
ment in selecting carriers for the movement of employees’ household goods under 
the provisions of Section 5 of Executive Order 8588, as amended by Executive 
Order 9122. This section provides that shipment shall be by the most economical 
means. The last sentence of the section, which reads as follows, prescribes 
alternate methods for determining the lowest available motor van charges: 

“In considering comparative transportation costs as required by this section, 
the lowest available motor van charges may be determined by consulting pub- 
lished tariffs or by securing competitive bids, the use of either method to be 
construed as being determinative of the lowest available rate for motor trans- 
portation.” 

The following situations prevail in this Department with respect to the two 
methods prescribed under this provision: 

(1) Competitive Bids.—In the field offices it has been the general rule to de- 
termine “the lowest available motor van charges” by securing competitive bids. 
This method has been justifiable in many cases because of savings in transporta- 
tion costs. So long as it was workable it also has afforded the only practical 
method available to field stations for determining the most economical means of 
shipment. However, motor van transportation secured upon competitive bids no 
longer can be relied upon for showing any savings over published tariffs, taking 
into consideration other administrative expenses that arise from applying this 
method. Motor van carriers state that it is their aim, when they bid, to bid their 
published tariffs, whether their bid is on a lump sum or a per hundred weight 
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basis. But cases arise, and they have become increasingly frequent, in which 
no bid is received, due to date of move, destination, or other factors. At the 
same time it may be possible to secure by negotiation transportation services on 
some agreeable date on a published tariff basis. When no bid is received, the 
regulation has been construed as requiring either readvertisement to secure a 
low bid or the consultation of published tariffs in order to ascertain the lowest 
motor van charges. The delay thus involved is costly and prejudicial to the 
interests of both the Government and the employee. Many short local moves 
could be made advantageously by negotiation on an open market basis, except 
that such procedure does not appear to be permissible according to your decision 
B-34867 of June 12, 1943. In this decision it is stated that the provision in 41 U. S. 
Code 6, exempting from the requirements for competition those purchases or 
services not exceeding the open market limitation, has no eflect upon the applica- 
tion of section 5 of Executive Order 9122. 

(2) Published Tariffs. The actual consultation of published motor van tariffs 
and directories of services available, in the exact sense of the word, is not possible 
at field stations. Tariff facilities are rarely available in the locality of most of 
the field stations and it is neither possible to make such facilities available to 
the numerous stations involved nor to provide qualified employees to interpret 
them. Neither is there sufficient time in most cases to refer the question of 
determination of the “lowest available motor van charges” to Washington or some 
other central point where the tariffs are available, without serious delays, extra 
cost, and inconvenience to the Government. In many cases the urgency of the 
situation results in negotiations with local motor van carriers until one is found 
that is actually available and agrees to perform the services. This sometimes 
results in exceptions and disallowances by the General Accounting Office, since the 
carrier engaged may not have the lowest published tariff, even though a reasonable 
canvass has been made to locate an available carrier. 

In view of the above situations your decision is requested on‘ the following 
questions: 

(a) If adequate solicitation of bids is made for motor van transportation and 
no bid is received, would it be legally permissible then to engage any motor van 
carrier available to perform the service needed whose charges are less than those 
for rail or water shipment? 

(b) Would it be legally permissible to make a reasonable canvass of the motor 
van transportation available is the locality where the service is needed and select 
a carrier who is available for the date, or approximate date, set and whose tariff, 
as quoted by carriers consulted, is the lowest ascertained in the canvass made, 
such selection of a carrier to be construed as determining “the lowest available 
motor van charges * * * by consulting published tariffs?” 


In sanctioning alternate methods of selecting “the most economical 
means” of motor van shipment, the Executive regulations, as amended 
in 1942, permit either the consulting of tariffs or the securing of com- 
petitive bids. 23 Comp. Gen. 308. With respect to the comparable re- 
quirement for advertising for competitive bids in connection with gov- 
ernmental purchasing (section 3709, Revised Statutes), it has been rec- 
ognized that a literal application may not be practicable or appropriate 
to current market conditions when formal bids may not be obtainable. 
22 Comp. Gen. 817. Upon that basis, the securing of offers or quota- 
tions by carriers to render service at their tariff rates without reduc- 
tion to the Government, where they decline to sign formal bids, would 
satisfy the second alternative (the securing of competitive bids), and 
your first question can be answered affirmatively, assuming that (a) 
the solicitation of bids includes such open competition as the circum- 
stances permit (such as a public posting and a fairly representative 
circularization, not limited to a particular carrier or group of carriers) 
and that (b) where two or more carriers are found to be available, the 
lowest quotation received is the one selected. 
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With respect to your second question, the method calling for “con- 
sulting published tariffs” is not accomplished by consulting carriers 
instead, but since what is proposed appears in substance to be the plan 
above discussed, it is evident that, by that means and within the limi- 
tations just stated, the most economical means of van shipment will 
have been determined, not upon the basis of consulting tariffs, but 
upon the basis that the lowest bid, i. e., tariff quotation, has been 
secured. 

In all such cases, it is suggested that the administrative audit of the 
payments as well as the audit by this office would be expedited if the 
account should contain a brief statement as to (a) what was done to 
secure bids or quotations and (b) why the carrier being paid was the 
one selected. 


( A-92537 ) 
COMPENSATION—OVERTIME—CUSTOMS SERVICE EMPLOYEES 


Customs employees are not entitled under section § of the act of February 13, 1911, 
as amended, to overtime compensation for work on weekdays outside of their 
regular tour of duty, except for work between the hours of 5 p. m. and 8 a. m. 
24 Comp. Gen. 140, amplified. 

Inside customs employees are not entitled under section 5 of the act of February 
13, 1911, as amended, to overtime compensation for outside work on weekdays 
between the hours 5 p. m. and 8 a. m. during their regular tour of duty, on the 
basis that such work is not within the regular tour of duty of outside em- 
ployees. 24 Comp. Gen. 140, amplified. 

In view of the long-existing administrative practice—contrary to decision of 
August 18, 1944, 24 Comp. Gen. 140—with respect to the hours during which 
customs employees are entitled to overtime compensation under section 5 of 
the act of February 13, 1911, as amended, payments made prior to the date 
of said decision will not now be questioned solely upon the basis that they were 
not made in accordance with the rules stated therein. 


Comptroller General Warren to the Secretary of the Treasury, January 2, 1945: 


I have your letter of December 5, 1944, as follows: 


The Department has received your letter of August 18, 1944 (A-92537), re 
garding the payment of overtime compensation at Pensacola, Florida, in which 
you say, in part: 

“In express terms the statute [section 5 of the Act of February 13, 1911, as 
amended (U. S. C., title 19, sec. 267)] authorizes payment of overtime compensa- 
tion for overtime work only between the hours of 5 p. m. and 8 a. m., and on Sun- 
days and holidays, and does not authorize payment of overtime compensation for 
any service performed between the hours of 8 a. m. and 5 p. m. on week days, 
whether such service is performed during a regular tour of duty or is overtime 
service in addition to a regular tour of duty between those hours. While it is true 
that the proviso in the statute, supra, authorizes the Collector of Customs “to reg- 
ulate the hours of customs employees so as to agree with prevailing working hours 
in said ports,” there exists no authority to make payments of overtime compensa- 
tion under the above-quoted statute for work performed between 4 p. m. and 5 p. m. 
on week days, regardless of whether such work is performed during a regular tour 
of duty or is overtime work in addition to a regular tour of duty ; neither would 
there be any obligation upon private interests under the provisions of any of the 
statutes to pay for such service during such hours as appears to have been assumed 
by you. * * * 

“The authority contained in the 1911 statute, as amended, to pay overtime com- 
pensation to certain customs employees relates solely to the personal duty status 
of each employee. That is, while the proviso authorizes adjustment of regular 
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tours of duty to include any of the 24 hours of the day of any employee or class or 
group of employees, the payment of overtime compensation is authorized only for 
work outside of the regular tour of duty of each individual employee, except on 
Sundays and holidays. It was within the authority of the Collector of Customs to 
assign or detail inside employees to perform outside work of a character to entitle 
them to overtime compensation under the terms of the statute, but there was no 
authority in the cases presented to pay overtime compensation to inside employees 
whose regular tour of duty was from 8:30 a. m. to 5:15 p. m. for any work per- 
formed by them between those hours on week days upon the basis that such 
work was beyond the regular tour of duty of outside employees whose tour was 
from 7 a.m. to4p.m. Of course, inside employees who performed work between 
5:15 p. m. and 8a. m. outside of their regular tour of duty, would be entitled to 
overtime compensation under the terms of the statue.” 

Your conclusion that overtime compensation is payable only for services per- 
formed between 5 p. m. and 8 a. m. in all cases regardless of the regular hours of 
the port would seem to be contrary to the terms of the proviso which you mention 
und would fail to give effect to its intent and purpose as plainly shown by its legis- 
lative history. The proviso was offered on the floor of the House, as an amend- 
ment, by Representative Dupre of Louisiana (59 Cong. Rec. 2172, 2177). It was 
accepted as offered, and it reads as follows: 

“Provided further, That in those ports where customary working hours are 
other than those hereinabove mentioned, the Collector of Customs is vested with 
authority to regulate the hours of customs employees so as to agree with pre- 
vailing working hours in said ports, but nothing contained in this proviso shall 
be construed in any manner to affect or alter the length of a working day for 
customs employees or the overtime pay herein fixed.” 

The purpose of the amendment was fully discussed (59 Cong. Rec. 2172, et 
seq.) and was explained briefly as follows (at page 2177): 

“Mr. DuprE. * * * ‘This amendment has the approval of the two gentlemen 
on the subcommittee of the Committee on Ways and Means, the gentleman from 
Massachusetts [Mr. Treadway] and the gentleman from Connecticut [Mr. Tilson], 
who have considered this measure. The bill in question, in providing for over- 
time pay, fixed the same between 5 o’clock p. m. and 8 o'clock a. m. It happens 
that in the city of New Orleans the working hours of the longshoremen are from 
7 a. m. to 4 p. m., and in order that there shall be no conflict between this bill 
and the working hours of the laboring men of that city, and possibly in other 
ports, this proviso simply authorizes the collector of customs to adjust the hours 
of the customhouse employees with those of the prevailing working hours in 
that city. In other words, if the men begin their work at 7 o’clock and work 
until 4, the collector of customs can provide that the overtime shall be from 4 p. m. 
until 7 in the next morning instead of from 5 p. m. until 8 o’clock the next morn- 
ing. * * *” [Italics supplied.] 

You have ruled that, even where the collector of customs has fixed the regular 
hours of customs employees at 7 a. m. to 4 p. m. instead of 8 a. m. to 5 p. m. 
to agree with the prevailing working hours in the port, no overtime compensation 
is payable for work performed between 4 p. m. and 5 p. m. It is requested that 
you reconsider your conclusion. 

In ordinary cases, where the usual hours of 8 a. m. to 5 p. m. are the regular 
working hours, this Department has taken the position that there is no authority 
for the payment of overtime compensation for services performed between those 
hours, even though such services are in addition to a regular eight-hour tour of 
duty. However, at several ports of entry, notably New Orleans and Honolulu, 
where the hours from 8 a. m. to 5 p. m. are not the prevailing working hours of 
the port, the collectors of customs, under the above-mentioned proviso, have 
fixed other nine-hour periods (with one hour for food and rest) as the regular 
hours of service so as to agree with the prevailing working hours; and it has 
been the unquestioned practice for many years to pay overtime compensation 
for extra services performed between the end of one regular working day so fixed 
and the beginning of the next such regular working day. 

If the conclusion expressed in your letter that overtime compensation is pay- 
able only for work performed between 5 p. m. and 8 a. m. regardless of the 
regular hours of the port, were to be applied retroactively, it would cause a 
tremendous volume of work in the examination of old records, discriminatory 
results where records have been destroyed, unjust enrichment of the Government, 
and unfair treatment of employees who have actually rendered service for the 
moneys paid to them. If the decision is to be applied in the future, it would 
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nullify the statutory authority granted to collectors of customs to regulate hours 
of customs employees to agree with local prevailing working hours and would 
seriously impair the efficiency of the Customs Service. 

If you reconsider the matter and agree that where the regular outside customs 
hours are fixed at, say, 7 a. m. to 4 p. m., to agree with the prevailing working 
hours in the port, overtime compensation is payable for services performed 
between 4 p. m. and 7 a. m. instead of 5 p. m. to 8 a. m., it is requested that you 
also reconsider your ruling that overtime must be computed on the basis of the 
regular hours of the employee assigned instead of the regular hours for the 
performance of the particular work of the assignment. 

In a case where the outside customs hours are fixed at 7 a. m. to 4 p. m. to 
agree with the prevailing working hours in the port, it is the view of this 
Department that parties in interest are entitled to free customs service during 
those hours but are required to pay for services during other hours (except 
where the other hours are covered by regular outside tours of duty). Accord- 
ingly, it is believed that such parties should not be required to pay for services 
performed after 7 a. m., but should be required to pay for services performed 
after 4 p. m., even though, in either case, the services are performed by an inside 
employee the hours of whose regular position are from 8 a. m. to5 p.m. In 
such a case the inside employee is temporarily acting in the outside position, is 
off his regular inside tour of duty, and, in the opinion of this Department, his 
right to overtime pay is governed by the outside hours. This view is in harmony 
with the provisions of the customs regulations relating to reimbursable com- 
pensation of customs employees, which provide that the time charged shall be 
computed on the basis of the regular hours for performance of the work to 
which the employee is assigned even though such hours differ from the regular 
working hours of the employee so assigned. Sections 19.5 and 24.17 of the 
Customs Regulations of 1943, as amended by T. D. 51075. 

The computation of overtime on the basis of the regular hours of the employee 
assigned rather than the regular hours for the performance of the work to 
which he is assigned would result in uncertainty and confusion. In cases where 
the hours are as stated above, a party in interest obtaining customs services 
between 4 p. m. and 5 p. m. would be required to pay for the services of any 
outside employee assigned to the work but would not be required to pay for 
the services of any inside employee so assigned. If employees of both classes 
were assigned, the party in interest would have to pay for the services of some 
but would receive the benefit of the services of the others without charge. If 
services were required between 7 a. m. and 8 a. m. the same situation would 
exist and it would also be uncertain whether the party in interest would obtain 
free services during such regular port hours or would be required to pay over- 
time compensation because of the assignment of inside employees. It is believed 
that such a result would be contrary to the intent and purpose of the law. 

The Department is advised by the deputy collector of customs in charge at 
Pensacola that, during the time when the outside hours at that port were from 
7 a. m. to 4 p. m, no overtime compensation was paid for outside work per- 
formed from 7 a. m. to 8 a. m.; that when outside work begun by an inside 
employee at 7 a. m. was completed at or prior to 4 p. m. the employee reported 
to the customs office to complete the tour of duty for inside employees; and 
that, although there is no record in the office of the actual number of hours of 
duty performed by the inside employees, the deputy collector can state of his 
own knowledge that during the time involved each of the inside employees at 
the port performed a number of hours of service greatly in excess of the 
number of hours required for earning his regular salary and that such excess 
hours were more than sufficient to balance out the number of hours of duty 
performed before 5 p. m. for which overtime compensation was paid. 

If you will give this matter further consideration in view of the foregoing 
discussion, it will be greatly appreciated. 


Section 5 of the act of February 13, 1911, as amended by the act of 
February 7, 1920, 41 Stat. 402 (19 U. S. Code 267), provides as follows: 


That the Secretary of the Treasury shall fix a reasonable rate of extra com- 
pensation for overtime services of inspectors, storekeepers, weighers, and other 
customs officers and employees who may be required to remain on duty between 
the hours of five o’clock postmeridian and eight o’clock antemeridian, or on Sun- 
days or holidays, to perform services in connection with the lading or unlading 
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of cargo, or the lading of cargo or merchandise for transportation in bond or 
for exportation in bond or for exportation with benefit of drawback, or in connec- 
tion with the receiving or delivery of cargo on or from the wharf, or in connection 
with the unlading, receiving, or examination of passengers’ baggage, such rates to 
be fixed on the basis of one-half day’s additional pay for each two hours or frac- 
tion thereof of at least one hour that the overtime ertends beyond five o’clock post- 
meridian (but not to exceed two and one-half days’ pay for the full period from five 
o'clock postmeridian to eight o’clock antemeridian), and two additional days’ pay 
for Sunday or holiday duty. The said extra compensation shall be paid by the 
master, owner, agent, or consignee of such vessel or other conveyance whenever 
such special license or permit for immediate lading or unlading or for lading 
or unlading at night or on Sundays or holidays shall be granted to the collector 
of customs, who shall pay the same to the several customs officers and employees 
entitled thereto according to the rates fixed therefor by the Secretary of the 
Treasury: Provided, That such extra compensation shall be paid if such officers 
or employees have been ordered to report for duty and have so reported, whether 
the actual lading, unlading, receiving, delivery, or examination takes place or 
not. Customs officers acting as boarding officers and any customs officer who may 
be designated for that purpose by the collector of customs are hereby authorized 
to administer the oath or affirmation herein provided for, and such boarding 
officers shall be allowed extra compensation for services in boarding vessels at 
night or on Sundays or holidays at the rates prescribed by the Secretary of the 
Treasury as herein provided, the said extra compensation to be paid by the master, 
owner, agent, or consignee of such vessel: Provided further, That in those ports 
where customary working hours are other than those hereinabove mentioned, 
the Collector of Customs is vested with authority to regulate the hours of cus- 
toms employees so as to agree with prevailing working hours in said ports, but 
nothing contained in this proviso shall be construed in any manner to affect or 
alter the length of a working day for customs employees or the overtime pay 
herein fixed. [Italics supplied.] 


Section 1401 (g), title 19, U. S. Code, provides: 


The word “night” means the time from five o'clock postmeridian to eight 
o'clock antemeridian. 

In decision of April 22, 1931, 10 Comp. Gen. 487, wherein was con- 
sidered substantially the same language appearing in the act of March 
2, 1931, 46 Stat. 1467, applicable to the Immigration Service, it was 
stated, at page 489, as follows: 

“Overtime” in the usual sense means time on duty in addition to the number 

of hours fixed administratively as the regular workday of employees. To consti- 
tute overtime for the purpose of this act there must exist two factors, to wit, 
(1) time on duty in addition to the number of hours fixed administratively as 
the regular workday of the employees, and (2) time on duty for at least one 
hour between 5 p. m. and 8 a. m. on any day. Therefore, “overtime” for the 
purpose of this act may be defined as service of the character mentioned in the 
act of at least one hour between 5 p. m. and 8 a. m. of any day by inspectors and 
employees of the Immigration Service in addition to the number of hours 
administratively prescribed as their regular workday. 
I do not find that any competent authority has given to the term 
“overtime,” as used in the customs service law or in any of the other 
statutes in pari materia (see section 7 of the War Overtime Pay Act 
of 1943, approved May 7, 1943, 57 Stat. 77), a definition inconsistent 
with the above since the date of said decision. 

The statute here under consideration is specific in limiting over- 
time compensation to services performed between 5 p. m. and 8 a. m. 


Also, based upon the specific provisions of the statute, there can be no 
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doubt but that private interests could not be required to pay for 
overtime compensation except for services of employees performed 
“at night,” the word “night” specifically having been defined as the 
period between 5 p.m. and8a.m. While, generally, a proviso limits 
or qualifies the main body of a statute, it is clear that the proviso here 
in question, which was added to the statute by the act of February 7, 
1920, 41 Stat. 402, does not, as suggested by Congressman Dupré on 
the floor of the House of Representatives, January 28, 1920, have the 
effect of so modifying the main body of the statute as to authorize 
payment of overtime compensation for any period of the 24 hours 
other than during the period between 5 p. m. and 8 a. m. The 
primary purpose of the statute was to impose upon private interests 
the obligation to pay for services performed at night, which term 
has been defined as the period between 5 p. m. and 8 a. m., thereby 
relieving the Government from paying the cost of such services 
performed for the convenience of private interests. The meaning 
of the proviso, based upon its express terms, without reference to the 
comments of Congressman Dupré, merely is to authorize adjustments 
in the regular hours of work of customs employees to agree with 
prevailing working hours at the same port, but the proviso states 
further that “nothing contained in this proviso shall be construed 
in any manner to affect or alter * * * the overtime pay herein 
fixed,” that is, for overtime service performed between 5 p. m. and 
8 a. m. or on Sundays and holidays, as provided in the main body 
of the statute. The view stated in your letter, if adopted, would 
permit the fixing of regular tours of duty of customs employees, as 
well as employees of other services whose overtime is computed and 
paid under laws similar to the customs service law, at night, for 
which no additional compensation would be payable (United States 
v. Myers, 320 U. S. 561) and authorize payment of overtime compen- 
sation for services performed during any portion of the daytime at 
overtime rates of compensation entirely out of line with the usual 
rates of compensation for overtime services, and for which private 
interests would be required to pay. See, in that connection, the 
following excerpt from the decision of the Supreme Court in the 
case of United States v. Myers, supra: 

* * * The Government is correct in its interpretation of the last proviso 
of §5 as permitting shifts in an inspector’s regular hours of work. Night 
assignments are an old administrative practice. It is true that the proviso 


apparently was passed to meet a New Orleans situation but the language is 
general. It does not restrict the collector to minor variations in hours. * * * 


I am unable to perceive that the Congress could have intended by 
the proviso that overtime service may be paid for and charged against 
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private interests when performed during the daytime, that is, between 
the hours of 8 a. m. and 5 p. m. 

Section 1765, Revised Statutes, provides as follows: 

No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for the 
disbursement of public money, or for any other service or duty whatever, unless 
the same is authorized by law, and the appropriation therefor explicitly states 
that it is for such additional pay, extra allowance, or compensation. 

It is well settled that during a period of detail or assignment from 
one position to another the employee continues to receive the salary 
of his regular position. Section 1765, Revised Statutes, above quoted, 
would prohibit any other rule. Hence, when an inside employee 
of the customs service whose regular tour of duty has been fixed is 
assigned to perform work of an outside employee during the regular 
hours of inside employees, the augmentation of the salary of the 
inside employee for services performed during Ais regular tour of 
duty—which may not be regarded as “overtime” on the basis that 
such work is performed outside of the regular tour of duty of outside 
employees—would be prohibited by law. 

Accordingly, the decision of August 18, 1944, 24 Comp. Gen. 140, 
must be, and is, affirmed, in the light of which the italicized words 
appearing in the following portion of TD 51149 dated November 
18, 1944, issued after the decision of this office of August 18, 1944, 
may not be given legal effect in the audit of customs accounts: 

Night, Sunday, and holiday defined.—For the purposes of this section the word 
“night” shall mean the time between 5 p. m. of any day and 8 a. m. of the follow- 
ing day, or between the corresponding hours at ports or stations where regular 
hours for the transaction of the general class of customs business involved other 
than those from 8 a. m. to 5 p. m. have been established to agree with local pre- 
vailing working hours, but shall not include any such time within the 24 hours 
of a Sunday or holiday. The night hours at the end of the regular workday 
immediately preceding a Sunday or holiday and the night hours at the beginning 
of the next regular workday shall be considered for the purposes of this section 
as part of a single night. For such purpose the term “holiday” shall include 
only days on which customs employees generally are not required to work and 
which are usually observed as national holidays 5. The time accounted for as 
overtime shall be computed on the basis of the regular hours for the performance 


of the particlar work of the the assignment, even though such hours differ from the 
regular working hours of the employee assigned 5a. [Italics supplied.] 


However, in view of the long-existing administrative practice 
contrary to the rules stated in the decision of this office, swpra—as 
explained in your present letter showing that the administrative view 
was not wholly without support, payments made prior to August 18, 
1944, the date of the decision in question, will not now be questioned 
solely upon the basis that they were not made in accordance with the 
rule stated in said decision. 
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(B-45151) 


TRAVEL ALLOWANCE—DISABILITY DISCHARGES—EFFECT OF FUR- 
NISHING OF TRANSPORTATION TO PLACE OF TREATMENT NEAR 
HOME 


An Army enlisted man who, incident to his discharge on certificate of disability, 
was furnished transportation at Government expense from an Army hospital 
at which his disability for further military service was determined to a 
Veterans’ Administration Facility near his home where his discharge became 
effective and where he was to be retained for further observation and treat- 
ment is not entitled under section 126 of the National Defense Act of June 
8, 1916, as amended, to travel allowance to the place of his acceptance for 
enlistment. 


Assistant Comptroller General Yates to Lt. Col. F. F. Flagel, U. S. Army, 
January 3, 1945: 

There has been considered your letter of August 17, 1944, forwarded 
to this office by indorsement dated October 12, 1944, in which you 
request decision whether you are authorized to make payment on a 
voucher submitted therewith in favor of William Novak, former mas- 
ter sergeant, AUS, for travel allowance at the rate of 5 cents per mile 
from Baltimore, Md., to Oklahoma City, Okla., incident to his dis- 
charge on February 24, 1944, from the Army of the United States. 

From information contained on Mr. Novak’s final statement, 
voucher No. 169,217 of your April 1944, accounts, it appears that the 
enlisted man was accepted for enlistment at Oklahoma City, Okla- 
homa ; that he enlisted in the Army of the United States on April 13, 
1942; and that he was discharged on February 24, 1944. The said 
voucher bears a notation as follows: “Hon. Disch. per CDD (See. II, 
AR 615-360) & Per Par 19, SO #42, Hq. HGH, Memphis, Tenn. 
Dated February 18, 1944.” Also, appearing on the voucher under 
the heading “Remarks,” is the notation—“Soldier not entitled to travel 
pay, transportation furnished.” 

Apparently your doubt in the matter results from a consideration of 
the provisions of paragraph 3 7, Army Regulations 35-2560, which 
are as follows: 


Discharged on account of permanent disability—Where an enlisted man is 
discharged on account of permanent disability and is sent in the care of at- 
tendants at the expense of the United States to a hospital or to the custody 
of his family, near his home, he is not entitled to travel allowance back to the 
place from which the Government transported him, the purpose of the travel 
pay law having been accomplished by the transfer of the man under pay and 
in the care of attendants to a hospital, or to the custody of his family, in the 
vicinity of his home. See MS Comp. Gen. A 11119, September 29, 1925; A 11779, 
November 16, 1925. 


Section 126 of the National Defense Act of June 3, 1916, 39 Stat. 
217, as amended by section 3 of the act of February 28, 1919, 40 Stat. 
1208, and by the act of September 22, 1922, 42 Stat. 1021, provides: 


Hereafter an enlisted man discharged from the Army, Navy, or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for 
the distance from the place of his discharge to the am of his acceptance for 
enlistment, enrollment, or muster into the service * * 


654881™—_46——33 
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In decision of September 29, 1925, A-11119, upon which the. quoted 
regulations were based, there was considered the case of an enlisted 
man of the Army, accepted for enlistment in Hawaii, who, upon a 
finding of permanent disability for military service at the Letterman 
General Hospital, San Francisco, Calif., was sent in the care of an 
attendant to the Veterans’ Bureau hospital in the vicinity of his home 
at San Juan, P. R., his discharge on certificate of disability being issued 
at the Letterman General Hospital after his arrival at San Juan. 
The question for determination therein was whether the enlisted man, 
discharged after having been transported at Government expense 
to a hospital near his home, was entitled to the travel allowances 
provided in section 126 of the National Defense Act, as amended, 
supra, from San Juan to the place where accepted for enlistment. 
In the decision, it was held as follows: 


It is assumed that question as to the soldier’s incapacity was raised while 
he was serving at Schofield Barracks, the place at which he was enlisted; that 
he was sent to Letterman General Hospital for observation and treatment; 
that it was determined at that hospital he was unfit for military service, and 
that as by reason of war service in a prior enlistment he might be entitled to 
hospitalization at the expense of the Veterans’ Bureau, he was, after arrange- 
ments with that bureau, sent in the care of an attendant, or attendants, from 
San Francisco to his home in Porto Rico for hospitalization. 

Where the administrative authorities do not discharge a soldier at the place 
his permanent disability for Army service is ascertained but transport the man 
in care of attendants to a hospital near his home for the man’s benefit, the 
rights of the man with respect to travel pay are properly determined with re- 
spect to his situation where his unfitness for military service was ascertained 
and not with respect to the place of his technical discharge. From the Army 
standpoint the man’s services were terminated at San Francisco and his re- 
tention in the service while being transported to Porto Rico in the care of at- 
tendants, all at the expense of the United States and for his benefit, does not 
give him a right to travel pay for land travel from Porto Rico to the place from 
which he was transported at the expense of the United States solely and only 
for his benefit. Such a case is not within the reason or purpose of the travel 
pay law; the purpose to be accomplished by the travel pay law has been accom. 
plished by the transfer of the man under pay and in the care of attendants to a 
hospital in the vicinity of his home. 


In the instant case it appears that a determination was made at 
the Kennedy General Hospital, Memphis, Tenn., that Mr. Novak’s con- 
dition was such that physical rehabilitation for military service was 
not feasible and that, in accordance with applicable Army regulations, 
paragraph 19 of Special Orders No. 42, dated February 18, 1944, was 
issued at that hospital directing that he proceed to the Veterans’ Ad- 
ministration Facility, Fort Howard, Maryland, for further observa- 
tion, treatment and disposition. Such orders, as quoted in a letter 
from Mr. Novak, dated May 10, 1944, provide as follows: 

19. M/SGT WILLIAM NOVAK: 18088023, Ord Sec. Hq & Hq Sq, proper sta, 
Repl Pool, MOASC, Flora, Miss, is reld fr further trtmt at Kennedy GH, 22 Feb 
44, and WP Ft Howard, Md, rptg upon arr to the Superintendent of the Veterans 
Administration Facility, at that city for further obsn, trtmt and disposition. 
The Superintendent of the Veteran Administration Facility, Ft. Howard Md. 


will notify, the CG, Kennedy GHm the date of admission of M/SGT NOVAK. 
(Auth: par 7c, AR 615-360, 26 Nov. 42.) 





DECISIONS OF THE COMPTROLLER GENERAL 491 


M/Sgt. NOVAK will be discharged on CDD under the provisions of Sec II, 
AR 615-360, 16 Apr 43, eff on the date of arr at the Veterans Administration 
Facility, Ft. Howard, Md. 

Any money or valuables will be sent by registered mail to the Superintendent 
of the Veterans Administration Facility, Ft. Howard, Md. Other effects will 
accompany the en! pnts as baggage. 

TO will furnish necessary rail T. 

In accordance with C #5, AR 35-4520, 21 Jan 44, the Fin Dept. will pay in 
advance the prescribed monetary alws in lieu of rat a/r one dollar ($1.00) per 
meal for three (3) meals for one (1) EM 

TDN. 1-5110 P 4381-02 A0425024. 

Inasmuch as Mr. Novak’s place of residence was shown to have been 
at Baltimore, Md., it appears evident that his transfer from the Ken- 
nedy General Hospital at Memphis to the Veterans’ Administration 
Facility at Fort Howard, located in the environs of Baltimore, was 
incident to his discharge. Since it appears that transportation and 
subsistence were furnished at Government expense to accomplish such 
travel subsequent to the determination of his disability for further 
military service, the principle involved is the same as that considered 
in the decision of September 29, 1925, supra, and, therefore, under the 
circumstances, it is concluded that Mr. Novak is not entitled to travel 
allowance to the place of his acceptance for enlistment. Accordingly, 
you are not authorized to make payment on the voucher which will be 
retained in this office. 


Mr. Novak’s certificate of honorable discharge from the Army of 


" the United States, forwarded with your letter, is returned herewith 
for proper disposition. 


(B-46335) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—SERVICE CREDITS— 
WAR SERVICE APPOINTEES RESTORED TO POSITIONS AFTER MILI- 
TARY SERVICE 


In view of the Attorney General’s opinion of May 26, 1943, that war service ap- 
pointees hold “temporary” positions within the meaning of section 8 of the 
Selective Training and Service Act of 1940 and, hence, are not entitled to 
reemployment thereunder after military service, section:5 of Executive Order 
No. 8882, authorizing the counting of military service toward automatic pro- 
motion under the act of August 1, 1941, in the case of employees restored to 
civilian positions pursuant to the Selective Training and Service Act, has 
no application to war service appointees restored to civilian positions after 
military service under authority of War Service Regulation XIII. 


Comptroller General Warren to the Secretary of Labor, January 3, 1945: 
I have your letter of December 14, 1944, as follows: 


A war service employee of this Department, whose appointment was limited to 
the duration of the war and six months thereafter, resigned effective October 26, 
1942, for the purpose of entering military service. Having received an honorable 
discharge from the military service on October 21, 1943, he applied for reemploy- 
ment in the Department on November 18, 1943; and he was restored to his posi- 
tion on November 30, 1943, under authority of Section 1, War Service Regulation 
XIII, for a period not to exceed the duration of the war and six months thereafter. 

The authority contained in Section 5 of Executive Order 8882 for crediting 
time spent in military service to employees who are restored in accordance with 
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the Selective Training and Service Act is clear and well understood. However, 
I find no express authority in Section 5 of Executive Order No. 8882 for credit- 
ing time spent in military service to employees who, although not restored in 
accordance with the Selective Training and Service Act, are restored in accord- 
ance with War Service Regulation XIII. 

In order that this employee might be credited with time spent in military 
service and the 30 days following his discharge therefrom, it appears that it would 
be necessary, under the present Executive Order, for me to find that War Service 
Regulation XIII has the legal effect of extending the coverage of Section 5 in 
such a way as to entitle employees restored pursuant to Regulation XIII to “a 
salary at a rate of not less than the employee's latest rate prior to his entrance 
into active military service * * * plus any within-grade salary advance- 
ment or advancements to which he would have been eligible under * * * 
Section 7 (b) of the Classification Act of 1923, as amended.” 

It seems inadvisable to act upon this interpretation without your specific ad- 
vice, however, because the weight of your decisions to date on the interpretation 
of section 5 of Executive Order No. 8882, considered in the light of the history of 
War Service Regulation XIII, is not favorable to such action. 

In his opinion of May 26, 1943, the Attorney General ruled that War Service 
appointees held temporary positions within the meaning of Section 8 of the 
Selective Training and Service Act of 1940. Inasmuch as the right of restora- 
tion is limited by the terms of that Act to employees occupying other than 
temporary positions, it follows that War Service employees cannot qualify for 
restoration and the attendant benefits granted by the Act. 

The Attorney General concluded his opinion as follows: 

“In holding that War Service appointees are not entitled to demand the bene- 
fits of section 8, I do not mean to imply that similar benefits cannot be admin- 
istratively extended to them in proper cases. In my opinion, such benefits may 
and should be extended to War Service appointees whenever administratively 
possible.” [Italics supplied.] 

As a result of the opinion of the Attorney General, the Civil Service Commis- 
sion, in Departmental Circular No. 323, revised, Supplement No. 21, dated July 
19, 1943, promulgated War Service Regulation XIII, with the following ° 
statement: 

“In order to provide administratively for reemployment benefits to War Serv- 
ice appointees who are discharged from the military service prior to the cessa- 
tion of the war, the War Service Regulations are hereby amended *:+* *.” 
[Italics supplied.] 

As early as April 14, 1943, your office suggested the feasibility of restoring 
administratively employees who did not or could not qualify for restoration 
under the Selective Training and Service Act. This was in 22 Comp. Gen. 969, 
974; and it was stated in that decision that there is no authority to credit an 
employee so restored with the time spent in the military service toward eligi- 
bility for periodic within-grade salary increases under the Act of August 1, 1941. 
The decision stated, in part: 

“Of course, any employee reemployed or reinstated administratively not as a 
right to restoration pursuant to the terms and conditions of the Selective Train- 
ing and Service Act, after discharge from the Army or Navy to a permanent 
position coming within the purview of the Classification Act, 42 Stat. 1488, would 
be entitled thereafter to within-grade salary advancements upon meeting the 
terms and conditions of the law and regulations as to longevity, efficiency rating, 
and service and conduct, but he could not count his active military or naval 
service for such purpose. The rule for fixing the initial salary rate upon rein- 
statement under such circumstances would be the same as though the employee 
had not served in the active military or naval service.” [Italics supplied.] 

Subsequent to the promulgation of War Service Regulation XIII your office 
reaflirmed this principle in 23 Comp. Gen. 367, in which it was stated on 

ge 369: 
me * * the employee may count such period of leave without pay as well 
as the period of his aétive military service toward within-grade salary advance- 
ment under the provisions of sections 2 (c) and 5 of the regulations—assuming, 
of course, the employee was eligible to be, and has been restored to his civilian 
position pursuant to the provisions of the Selective Training and Service Act.” 
{Italics supplied.] 

As I have some doubt, in view of the decisions of your office cited above, 
regarding the propriety of the interpretation presented in the third paragraph, 


a me A awe hn Oe *A D 
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I shall appreciate receiving your decision as to whether I am authorized by 
War Service Regulation XIII, in the absence of further action by the President 
extending the coverage of Section 5 of Executive Order No. 8882, to count the 
time this employee spent in the military service and the 30 days following his 
discharge therefrom toward eligibility for periodic salary increase. 

The only authority for granting within-grade salary advancements 
is found in the act of August 1, 1941, 55 Stat. 613, amending section 
7 of the Classification Act, and the regulations of the President, 
Executive Order No. 8882 of September 3, 1941, issued pursuant to 
the authority vested in him by the statute; and the only authority for 
granting within-grade salary advancements, based upon military 
service, is found in section 5 of said regulations, providing as follows: 

Any employee of the Federal Government who in accordance with the provi- 
sions of the Selective Training and Service Act of 1940 (Public No. 783, 76th 
Congress), or of Public Resolution No. 96, approved August 27, 1940, relating 
to the mobilization of auxiliary military personnel, is restored to the same posi- 
tion or a position of like seniority, status, and pay, without loss of seniority, 
shall be entitled to receive a salary at a rate of not less than the employee’s 
latest rate prior to his entrance into active military or naval duty plus any 
within-grade salary advancement or advancements to which he would have been 
eligible under the provisions of the said section 7 (b) of the Classification Act 
of 1923, as amended. [Italics supplied.] 

As held in the Attorney General’s opinion of May 26, 1943, 40 Op. 
Atty. Gen.—No. 66, war service appointees hold “temporary positions” 
within the meaning of section 8 of the Selective Training and Service 
Act-of September 16, 1940, 54 Stat. 890, and, therefore, are not entitled 
as a matter of right to reemployment in their former civilian positions 
or in civilian positions of like seniority, status, and pay under said 
statute. Hence, section 5 of the President’s regulations, referred to 
in your letter, constitutes no authority for counting military service 
performed by war service appointees toward within-grade salary 
advancement upon reinstatement or reemployment in a civilian 
position. 

The opinion of the Attorney General considered the question whether 
war service appointees were entitled as a matter of right to reemploy- 
ment under the Selective Training and Service Act and did not purport 
to consider any question involving within-grade salary advancements— 
a matter coming within the jurisdiction of this office. Hence, the last 
paragraph of the opinion, quoted in your letter, relates only to reem- 
ployment of war service appointees and does not purport to hold or 
suggest that the head of a department by administrative action, or 
the Civil Service Commission by regulation, may grant increases in 
compensation to war service appointees not otherwise authorized by 
law. If section [1] (8) (last paragraph) of War Service Regulation 
XIII was intended to do so, it is without any force and effect to that 
extent. 

In view of what has been stated above, the question posed in the con- 
cluding paragraph of your letter is answered in the negative. 
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UNIFORMS—ALTERATIONS, REPAIRS, ETC.—APPROPRIATION 
AVAILABILITY 


When enlisted members of the Marine Corps Women’s Reserve are paid a cash 
clothing allowance for the purchase of uniforms pursuant to the act of July 30, 
1942, and a quarterly maintenance allowance for clothing under section C, 
paragraph 3, of Executive Order No. 9356, the Government has discharged 
its full legal liability in the matter, and naval appropriations are not available 
for payment to a post exchange for the cost of making alterations, repairs, 
ete., to such reservists’ uniforms. 


Assistant Comptroller General Yates to Capt. Jno. F. Pearce, U. S. Marine 
Corps, January 4, 1945: 

There has been considered your letter of November 11, 1944, with 
enclosures, in which you request decision as to whether you are author- 
ized to make payment on a voucher, transmitted therewith, stated in 
favor of the Post Exchange Officer, Second Headquarters Battalion, 
Henderson Hall, Arlington, Va., in the amount of $66.15, for furnish- 
ing alterations to uniform clothing of members of the Marine Corps 
Women’s Reserve. Although it is not so stated in your letter, it is 
assumed that the altered clothing is that of enlisted personnel, since 
you refer to an Executive order and to a section of a statute pertaining 
to clothing allowances for enlisted women. 

The act of July 30, 1942, 56 Stat. 730, established a Women’s Reserve 


in the Naval Reserve. Section 507 of said act provides: , 


The Secretary of the Navy shall fix the money value of the articles of uniform 
and equipment which enlisted members of the Women’s Reserve are required 
to have upon their first reporting for active duty: Provided, That he may author- 
ize such articles of uniform and equipment, or parts thereof, to be issued in kind, 
or, in lieu thereof, that payment in cash of the money value fixed in accordance 
with the foregoing, not to exceed $200, be made to such members so ordered to 
active duty, for the purchase of such articles of uniform and equipment. 


The Secretary of the Navy has prescribed that enlisted personnel 
of the Marine Corps Women’s Reserve shall be paid a cash uniform 
allowance of $200. Marine Corps Letter of Instruction No. 382, March 
27, 1943. 

Executive Order 9356, effective July 1, 1943, is entitled, “Regula- 
tions Governing the Furnishing of Clothing in Kind or Payment of 
Cash Allowances in Lieu Thereof to Enlisted Personnel of the Navy, 
the Coast Guard, the Naval Reserve, and the Coast Guard Reserve.” 
Section C of said order prescribes the conditions for payment of quar- 
terly maintenance allowances. Paragraph 3 of that section provides: 

The foregoing provisions of this order shall not be applicable fo enlisted 
members of the Women’s Reserve of the Naval Reserve and the Women’s Reserve 
of the Coast Guard Reserve. Such members shall, however, be entitled to a 
special quarterly maintenance allowance for clothing in the amount of $12.50, 
payable on the first day of each quarter commencing with the first day of the 


quarter following the first anniversary of the date on which they first report 
for active duty. 
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It has been held that the above-quoted provisions of the law and the 
Executive order are applicable to enlisted members of the Marine 
Corps Women’s Reserve. Decision B-35637, September 30, 1943. 

Thus, provision has been made for a uniform allowance of $200, 
and for a quarterly maintenance allowance of $12.50 to enlisted per- 
sonnel of the Marine Corps Women’s Reserve. The question now is 
raised as to the legality of payment by the Government for alterations 
to uniforms of such personnel from the appropriation, “General Ex- 
penses, Marine Corps, 1945,” which authorizes, inter alia, expenditures 
for “other incidental expenses for the Marine Corps not otherwise pro- 
vided for... Act of June 22, 1944, 58 Stat. 314. 

The Government having granted these female members of the 
Marine Corps Reserve a cash clothing allowance for the purchase of 
their uniforms and equipment and also a quarterly maintenance allow- 
ance, in contemplation of law they are expected to obtain with such 
cash allowances not only uniforms in sufficient quantities and of suit- 
able fit in the first instance, but also to maintain them in proper re- 
pair. It is understood by this office that the items of clothing required 
are purchased from commercial firms. If at the time of purchases 
alterations are desirable, that is a personal matter between the vendor 
and the vendee, and if subsequently alterations, repairs, replacements 
and other items are required or desired the quarterly maintenance 
allowance and the remaining balance, if any, of the initial cash cloth- 
ing allowance are intended to cover such items. It seems evident that 
the payment of the cash clothing allowance and the quarterly mainte- 
nance allowance contemplates that these women will secure and 
maintain adequately fitting uniforms and equipment during the period 
of their active service and that if more suitable appearance is desir- 
able than when the original purchases are made or because of subse- 
quent development making alterations seem necessary, the cost thereof 
is also a personal one. Therefore, the post exchange should look to 
the persons for whom the alterations are made, as the Government has 
discharged its full legal liability when and as the cash payments are 
made to them. 

Accordingly, you are advised that payment of the voucher, which is 
retained in this office, is not authorized. The other enclosures are 
returned herewith, as requested. 


(B-46399) 


COMPENSATION—ADDITIONAL—MAXIMUM LIMITATION—“WHEN 
ACTUALLY EMPLOYED” CONSULTANTS 


The additional compensation of 15 percent of so much of earned basic com- 
pensation as is not in excess of a rate of $2,900 per annum, to which a con- 
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sultant employed on a per diem “when actually employed” basis is entitled 
as an intermittent or irregular employee under section 3 (a) of the War 
Overtime Pay Act of 1943, should be prorated on a daily basis, and, there 
being nothing in his contract of employment, or otherwise, limiting the 
number of days per week or year he might be required to serve, such daily 
additional compensation may not exceed 1/360 (not 1/313) of $2,900. 


Comptroller General Warren to Capt. K. E. McLaughlin, U. S. Army, January 
4, 1945: 


By indorsement dated December 15, 1944, from the Chief of En- 
gineers, War Department, there was forwarded to this office for 
consideration your letter of November 13, 1944 (file LMVKF 167 
(Fisk, Dr. Harold N)), reading as follows: 


Request is hereby made for advance decision as to whether the inclosed 
voucher, in favor of Dr. Harold N. Fisk, Consultant, under Contract No. 
W1104eng.-326 for additional compensation claimed under Section 3 “C”, 57 Stat. 
77 of the War Overtime Pay Act of 1943, has been properly computed and 
whether I am legally authorized to pay the voucher. 

There are also inclosed authenticated copies of letter dated 24 October 1944 
from the President, Mississippi River Commission, Vicksburg, Miss., and Contract 
No. W1104eng.-326. 

The contract does not stipulate the period for which services will be paid and 
therefore no regular schedule of payments are in effect and no tour of duty has 
been established. Payments are made for periods of 15 days to two months, 
based on claims submitted by the consultant. The inclosed voucher has been 
prepared covering a three-month period and additional compensation computed 
by the calendar month at 15% of so much of earned basic compensation as is 
not in excess of the rate of $2,900.00 per annum or $241.66 per calendar month, 
($2,900+-12). 

It is also requested that the answers to the following questions be included in 
your decision: 

a. Should a tour of duty be established and additional compensation be 
computed on a daily rate? 

b. If the total basic compensation paid during the fiscal year 1944 exceeds 
$2,000.00, would the consultant be entitled to additional compensation for the 
fiscal year of 15% of $2,900.00 or $435.00 and should adjustment be made on the 
voucher covering the final payment for the fiscal year for the months during which 
the basic compensation did not equal one-twelfth of $2,900.00 or $241.66? 

I am a disbursing officer of the Vicksburg Engineer District and the inclosed 
voucher has been presented to me for payment. 


The 2nd indorsement from the Chief of Engineers reads: 


1. In view of W. D. Civilian Personnel Circular No. 50 dated 24 April 1944 which 
clarifies the method of computing basic compensation for exports and consultants 
paid on a per diem basis “when actually employed,” if an individual has been 
engaged to perform actual services of a technical or professional nature, compen- 
sation should be paid for each full day’s service with appropriate fractional pay- 
ment for portion of days served. Experts and consultants are to be regarded as 
rendering intermittent service, notwithstanding the fact that such individuals 
may occasionally work in excess of 40 hours per week. Therefore it does not 
appear proper to attempt to establish a weekly, monthly or quarterly tour of duty 
for such individuals. 

2. This same circular furnishes a criterion on computation whereby the addi- 
tional compensation for such individuals is figured at the daily rate of $1.38 or 
2900/3138 x 15%. If an average were made of the 21 days worked and paid in the 
amount of $108.50, as contemplated by the inclosed voucher, it would establish an 
overtime payment of approximately $5.17 per day, and if this same average were 
applied to 313 days, in event the consultant were to be employed by another depart- 
ment for intermittent periods and paid the same proportionate allowance, he 
would be in receipt of an amount in excess of the maximum allowed any employee 
for overtime, viz: $435 per annum. Therefore it appears logical to reimburse the 
employee on a daily rate for overtime on the days on which work was actually 
performed for the Government, Or 21 days @ $1.38 which equals $28.98. 





Sooo i vw Os: 
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Section 3 (a) of the War Overtime Pay Act of 1943, approved May 
7, 1943, 57 Stat. 76, provides, so far as here material, as follows: 

Except as provided in subsection (c) officers and employees to whom this Act 
applies and whose hours of duty are intermittent or irregular * * * shall be 
paid, in lieu of the overtime compensation authorized under section 2 of this Act, 
additional compensation at the rate of (1) $300 per annum if their earned basic 
compensation is at a rate of less than $2,000 per annum, or (2) 15 per centum of 
so much of their earned basic compensation as is not in excess of a rate of $2,900 


per annum if their earned basic compensation is at a rate of $2,000 per annum or 
more. 


Section 3 (c), 57 Stat. 77, provides: 


Any officer or employee to whom this Act applies and whose hours of duty are 
less than full time, or whose compensation is based upon other than a time period 
basis shall be paid, in lieu of overtime compensation or additional compensation 
under the foregoing provisions of this Act, additional compensation at a rate of 
15 per centum of so much of their earned basic compensation as is not in excess of 
a rate of $2,900 per annum. 

The current contract of employment with Dr. Fisk has not been for- 
warded, but from the statements made in the correspondence it is un- 
derstood that Dr. Fisk was employed during the period covered by the 
voucher—July 1 to September 30, 1944—upon the same terms as was 
provided in contract No. W-1104-eng-326 dated May 22, 1941, which 
expired June 30, 1943, a copy of which was forwarded. Assuming that 
to be correct, Dr. Fisk was employed as a consultant at the rate of $40 
per diem when actually employed “on such days, continuous or inter- 
mittent, as such services are required,” nothing appearing in the con- 
tract of employment or otherwise limiting service to any number of 
days per week or year, or providing that the employee was not required 
to work on Sundays, if necessary. The voucher shows that he served 
8 days in July, 7 days in August, and 6 days in September, a total of 21 
days during the period covered by the voucher. 

Apparently, the voucher has been computed in accordance with 
section 3 (c) of the statute above quoted upon the basis that compen- 
sation of $40 per diem is a fee or that Dr. Fisk is a part-time employee. 
However, compensation on the basis of a time period—$40 per diem— 
is not a fee, and, furthermore, Dr. Fisk is not to be regarded as a part- 
time employee within the meaning of section 3 (c) of the statute, but 
he is an intermittent or irregular employee within the meaning of 
section 3 (a) of the statute. See sections 3, 4, and 5, Part II of the 
Civil Service Regulations, issued under the overtime law, Depart- 
mental Circular No, 424, dated May 8, 1943. Compare 23 Comp. 
Gen. 19. 

Neither the formula used for computing the amount stated in the 
voucher, nor the one suggested by the Chief of Engineers is correct. 
In the absence of any provision in the contract of employment, or 
otherwise, limiting the number of days per week or year Dr. Fisk 
might be required to serve as a consultant, there is no authority to 
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prorate upon the basis of 313 days per annum the $2,900 maximum per 
annum rate upon which the 15 percent wartime additional compensa- 
tion is payable to intermittent or irregular employees under section 
3 (a) of the statute, as suggested by the Chief of Engineers, but the 
prorating must be upon the basis of 360 days per annum, or 15 percent 
of $8.05 for each day of service. Compare 23 Comp. Gen. 13, 17, 195. 
Hence, Dr. Fisk is entitled to additional wartime compensation for 
the 21 days in question in the amount of $25.35, representing 15 percent 
of $8.05 times 21. 


Accordingly, you are not authorized to pay the voucher in its 
present form. 


The voucher and supporting papers are returned herewith. 


(B-46479) 


COMPENSATION; TRAVELING EXPENSES—MEMBERS OF WAR 
MOBILIZATION AND RECONVERSION ADVISORY BOARD 


“per diem allowance” of $25 payable under section 102 (c) of the War 
Mobilization and Reconversion Act of 1944 to members of the advisory board 
created by the act “for each day spent in actual meetings of the Board or at 
conferences held upon call of the Director,” in addition to “necessary travel- 
ing and other expenses incurred while so engaged,” is to be regarded as 
compensation, rather than as an allowance in lieu of subsistence. 

per diem allowance of $25 payable as compensation under section 102 (c) 
of the War Mobilization and Reconversion Act of 1944 to members of the 
advisory board created by the act “for each day spent in actual nfeetings 
* * * oratconferences * * *” may be paid to a member only for each 
calendar day he actually attends a meeting or conference, and not for the 
elapsed travel time to and from the place of meeting. 

Members of the advisory board created by the War Mobilization and Reconversion 
Act of 1944, who are entitled under section 102 (c) to a per diem allowance of 
$25 as compensation for each day spent in actual meetings or at conferences, 
plus necessary “traveling and other expenses incurred while so engaged,” 
are officers of the United States within the meaning of the Subsistence Ex- 
pense Act of 1926, and, hence, may he allowed transportation expenses, per 
diem in lieu of subsistence to the full extent allowed by the Standardized 
Government Travel Regulations, and such other incidental expenses as are 
not covered by the per diem in lieu of subsistence. 

Under the authority in section 102 (c) of the War Mobilization and Reconversion 
Act of 1944 for payment of a per diem allowance of $25 as compensation to 
miembers of the advisory board created by the act for each day spent in 
actual meetings and at conferences, plus necessary traveling and other ex- 
penses incurred “while so engaged,” any per diem in lieu of subsistence up to 
$6 authorized administratively in accordance with the Standardized Govern- 
ment Travel Regulations may be paid for the full time spent away from 
members’ home localities for the purpose of attending meetings and confer- 
ences, including travel) time. 

In the case of members of the advisory board created by the War Mobilization 
and Reconversion Act of 1944 to whom may be paid a per diem in lieu of 
subsistence in accordance with the Standardized Government Travel Regula- 
tions for time spent away front their home localities for the purpose of 
attending meetings and conferences as referred to in the act, the home local- 
ities become the permanent points at which no per diem is payable, whether 
or not in attendance at meetings there held. 
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Comptro!ler General Warren to the Director of War Mobilization and Recon- 
version, January 6, 1945: 


There was received December 26, your letter of December 21, 1944, 
reading as follows: 


It is requested that a determination be made by you of the rights of members 
of an advisory board created by Section 102 of the War Mobilization and Recon- 
version Act of 1944 (Public Law 458, 78th Congress) under the provisions of 
Paragraph (c) of this section. 

Paragraph (c) Section 102 appears in the Act as follows: 

“(c) Members of the Board shall receive a per diem allowance of $25 for each 
day spent in actual meetings of the Board or at conferences held upon the call 
of the Director, plus necessary traveling and other expenses incurred while so 
engaged.” 

Similar language appeared in Senate Bill 2051 from which the War Mobilization 
and Reconversion Act of 1944 stemmed. The slight difference was that the bill 
originally passed by the Senate contained “in the actual performance of duty” 
in lieu of “in actual meetings of the Board or at conferences held upon the call 
of the Director” as is now contained in the Act. 

An examination of the public records of hearings or debate on the bill fails 
to show any reference to this particular language that would assist in the clarifica- 
tion of the intention of the Congress. 

To assist in your determination it might be well to briefly state the questions 
that arise in the administration of this paragraph. They are three in number, 
as follows: 

Question 1. Is “per diem allowance of $25” to be considered compensation or 
an allowance in lieu of subsistence? 

Question 2. In either case, does “each day spent in actual meetings of the Board 
or at conferences held at the call of the Director” mean the actual day of meeting 
of conference or refer to the elapsed time necessarily consumed in proceeding 
to the meeting or conference, attending the meeting or conference, and returning 
to the same place from whence called? 

Question 3. What constitutes “necessary traveling and other expenses incurred 
while so engaged” within the purview of this law? 

A perfunctory reading of the paragraph leaves the impression that it was 
intended to provide an allowance in lieu of subsistence similar to provisions 
made for certain members of the National War Labor Board in the National 
War Agency Appropriation Act, 1945, and that a possible omission of “in lieu of 
subsistence” might have occurred. This impression is strengthened by the change 
in language of the bill as originally passed by the Senate. “Necessary traveling 
and other expenses” ordinarily is used in connection with allowance in lieu of 
subsistence. 

The limit of time for which compensation or allowance in lieu of subsistence 
would be payable is made indefinite by the last phrase of the paragraph “while 
so engaged.” Obviously if the limit of time is confined to days in meetings or 
conferences no provision is made for travel for members whose homes or places 
of business are a considerable distance from Washington. The necessity for an 
answer to Question 3 depends on the answer to Question 1. 

As the Advisory Board has been appointed according to law and held its initial 
meeting on December 11, 1944, it is desirable that a decision be rendered at the 
earliest possible time in order that travel authorizations can be issued and 
payments made for claims within the law. It is anticipated that the next 
meeting of the Board will be held early in January 1945. 


Taking up the three specific questions in order: 

(1) If the allowance of $25 per diem were intended merely to be a 
commutation of subsistence expense in connection with travel, it would 
be expected to be limited to those members who are called away from 
the points of their private activity to attend the board meetings and 
the time spent while traveling would be included, neither of which 
is the case. The resulting inference that a measure of compensation 
was the underlying purpose is strengthened by the first version of the 
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provision as appearing in the Senate amendment proposed August 8, 
1944 (S. 2051), to the effect that the board members should serve 
“without remuneration, except for” the $25 allowance and travel ex- 
penses. Too, the figure chosen—$25—would be comparatively unusual 
for a mere subsistence item, whereas it is the exact per diem equivalent 
of the top salary provided by the Classification Act, $9,000 per annum 
(5 U. S. C. 673). Accordingly, for the purposes of the questions 
raised in your letter, the allowance should be treated as compensation 
rather than as in lieu of subsistence. 

(2) The measure of the days on which the allowance accrues is 
clearly and particularly stated in the statute and there is left no 
ground for enlargement by implication. “Ifthe wording of the statute 
is unambiguous, there is no room for construction.” City of Detroit v. 
Redford Township (Mich. 1931), 235 N. W. 217. Accordingly, the 
allowance is payable to each member for each calendar day he actually 
attends either a meeting or a conference as referred to in the statute, 
but not for the elapsed travel time to and from the place of such 
meeting. 

(3) As in the case of the members of the advisory commission to 
the Council of National Defense established in 1916 (23 Comp. Dec. 
372), the members of the advisory board created by section 102 of the 
War Mobilization and Reconversion Act of 1944, 58 Stat. 786, are 
officers of the United States. Cf. 40 Ops. Atty. Gen.—Nos. 73 and 74. 
Hence, the members of said board are included within the definition 
in section 2 of the Subsistence Expense Act of 1926 (5 U.S. C. 822), 
and, accordingly, the provision for “traveling and other expenses” 
not otherwise limited connotes an allowance of transportation ex- 
penses, of incidental expenses such as are not covered by the per diem 
in lieu of subsistence and of per diem in lieu of subsistence to the full 
extent allowed by the Standardized Government Travel Regulations. 
Compare 10 Comp. Gen. 239; 11 id. 219; 12 id. 375; 16 id. 495; 20 id. 
361; 21 zd. 377, pertaining to the members of, respectively, the George 
Washington Bicentennial Commission, the National Advisory Com- 
mittee for Aeronautics, railway labor arbitration boards, the North- 
west Territory Celebration Commission, the Commission of Fine Arts, 
and the National Defense Mediation Board, and 24 Comp. Gen. 331 as 
to consultants to the Secretary of State. The phrase “while so en- 
gaged” would sanction the payment of any per diem in lieu of sub- 
sistence up to $6 which may be authorized administratively for the full 
time spent away from the members’ home localities for the purpose 
of attending the meetings and conferences, including travel time— 
such home localities becoming the permanent points at which no per 
diem is payable, whether or not in attendance at meetings there held. 
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PAY—AVIATION DUTY—STUDENT NAVAL FLIGHT SURGEONS 






Student naval flight surgeons detailed to duty involving flying under instruction 
pursuant to competent orders are nonflying officers whose increased pay for 
flying is subject to the statutory limitation of $720 per annum, rather than 
“commissioned officers * * * undergoing flying training’’ within the 
meaning of the provision in recent Military Appropriation Acts including 
such officers within the definition of flying officers entitled under section 18 
of the Pay Readjustment Act of 1942 to 50 percent increase in pay for flying, 
said provision being applicable only to officers undergoing flying training 
as student aviators. 

A Navy aviation medical examiner—a nonflying officer—who has veen desig- 
nated as a flight surgeon—a flying officer—becomes entitled to the increased 
flying pay authorized for flying officers by section 18 of the Pay Readjust- 
ment Act of 1942 on the date he receives notice of the designation, and not 
on the effective date stated therein, even though he has met the prescribed 
flight requirements for flying officers during the period between such effec- 
tive date and the date he received notice. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 
9, 1945: 


Reference is made to your letter of August 14, 1944 (file JAG: II: 


WJZ:z L-164(10)/OV1), requesting decision on several questions 
stated as follows: 

























(1) Whether or not right to aviation pay under section 1S of the Pay Readjust- 
ment Act of 1942 (56 Stat. 368: 37 U. S. Code, Supp. IIT, 118), in the case of an 
otticer of the Medical Corps of the Navy under the circumstances set forth in 
paragraph 2 of the enclosure, commences with date of designation as Naval 
Flight Surgeon, with effective date of such designation as stated therein, or with 
date of receipt of the designation? 

(2) On what date did Lieutenant Harry M. [H.] Rosenthal, MC-V(G), USNR, 
become entitled to aviation pay as a flying officer, under the conditions stated 
in paragraph 3 of the enclosure? 

(3) Whether or not an officer of the Medical Corps of the Navy who is desig- 
nated a Student Naval Flight Surgeon and detailed to duty involving flying 
under instruction as set forth in Executive Order 9195 of July 7, 1942, is entitled 
to aviation pay as prescribed in section 18 of the Pay Readjustment Act of 


1942, supra, while undergoing flight training to qualify as a Naval Flight 
Surgeon? 


The enclosure from the Chief, Bureau of Supplies and Accounts, 
‘is addressed to the Secretary of the Navy, and is as follows: 


?. The current administrative definition of the term “flying officer” and the 
instructions with regard to crediting aviation pay to nonflying officers and ob- 
servers in the Navy are contained in article 2140-2 SandA Memorandum 498. 
Such instructions provide inter alia that effective 1 July 1942, during the present 
war and for six months thereafter, a flying officer also includes flight surgeons, 
and commissioned or warrant officers while undergoing flight training. An offi- 
cer of the Medical Corps of the Navy who holds a designation as aviation medical 
examiner is considered a nonflying officer while assigned to duty involving flying 
with the aeronautical organization of the Navy, and therefore entitled to aviation 
pay limited by the restrictive provisions in the Naval Appropriation Act. How- 
ever, since 1 July 1942 flight surgeons have been classified as “flying officers” 
and an officer of the Medical Corps holding such designation when detailed to 
duty involving flying with the aeronautical organization of the Navy is entitled 
to aviation pay in accordance with section 18 of the Pay Readjustment Act 
of 1942. 

2. Due to war conditions the need for Naval Flight Surgeons has increased 
to the point where it is not possible to send all of the medical officers undergoing 
instruction in aviation medicine to the Naval Air Station, Pensacola, to obtain 
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the flight experience required to qualify for designation as Naval Flight Surgeon. 
Medical officers of the Navy who are qualified in Aviation Medicine but who 
have not had the required flight experience to qualify as Naval Flight Surgeons 
are designated aviation medical examiners and detailed to duty involving flying 
in that capacity with aviation units. Those officers of the Medical Corps 
holding such designation are, while detailed to duty involving flying, considered 
as being under instruction as Student Naval Flight Surgeons until such time 
as they have completed the required flying time. After the completion of the 
required flying time, an officer holding a designation as aviation medical 
examiner is eligible for designation as Naval Flight Surgeon, provided his 
record is acceptable to the Bureau of Medicine and Surgery. A designation 
as Naval Flight Surgeon is then issued in accordance with Executive Order 
9195 of 7 July 1942, and forwarded to the officer concerned. However, no 
additional orders modifying existing orders to duty involving flying are issued, 
in view of the fact that it is considered that existing detail to duty involving 
flying remains in effect and such detail is not affected by the change in status. 

3. The Comptroller General has consistently held that the issuance of an 
aeronautical designation confers no right to aviation pay; a detail to duty 
involving flying by orders of competent authority being the first essential of 
entitlement to aviation pay, and that such order is effective for pay purposes 
when the individual reports for and enters upon duty thereunder. The question 
therefore has arisen as to whether right to aviation pay under Section 18 of 
the Pay Readjustment Act of 1942 in the case of an officer of the Medical Corps 
under the circumstances cited in the preceding paragraph commences with date 
of designation as Naval Flight Surgeon, with effective date of such designation 
as stated therein, or with date of receipt of the designation. A case in point 
is that of Lt. Harry M. [H.] Rosenthal MC-V (G), USNR, who gradu- 
ated from the Navy School of Aviation Medicine on 7 March 1942, with the 
designation of aviation medical examiner. He was detailed to duty involving 
flying by BuPers orders of 13 February 1943, was designated Naval Flight 
Surgeon effective 20 July 1943 by BuPers letter dated 29 July 1948, but such 
designation was not received until 22 December 1943. In the interim between 
20 July and 22 December 1943, Lieutenant Rosenthal met the flight requirements 
prescribed by Executive Order 9195 of 7 July 1942, and thereby became entitled 
to otherwise proper credit of aviation pay at the rate prescribed in Section 18 
of the Pay Readjustment Act of 1942. ‘It is deemed advisable to obtain from 
the Comptroller General a decision as to the date on which Lieutenant Rosenthal 
became entitled to aviation pay as a flying officer, in order that an authoritative 
ruling may be available as a future guide. 

4. The views of the Chief of the Bureau of Medicine and Surgery on this 
subject, concurred in by the Chief of Naval Personnel, are as follows: 

“It is this Bureau's opinion that change of designation from Aviation Medical 
Examiner to that of Flight Surgeon does not constitute in fact a new change 
of duty for such an officer, nor alter his fundamental duty or professional 
objectivity in the function of his specialty of Aviation Medicine. On the 
contrary, in such a case, the designation ‘Flight Surgeon’ is regarded as an 
official recognition of experience and improved professional ability in the 
specialty of Aviation Medicine, the duties and objectivity remain the same. 
Accordingly, the governing factor for pay purposes should be the date such 
aualification is recognized, and specified in the designation when issued, and not 
the date such designation may be delivered. In further explanation for these 
opinions : 

“To be designated an Aviation Medical Examiner, a medical officer completes 
a prescribed course in Aviation Medicine which is didactic. To obtain the 
designation ‘Flight Surgeon,’ a medical officer completes the same didactic 
course, but in addition must complete an additional period of indoctrinal flight 
training. Aviation Medical Examiners serving with aviation activities, who 
complete not less than six months duty with such units and who acquire not less 
than 60 hours of flying experience in Naval aircraft, and who otherwise demon- 
strate their qualifications, and are so recommended, may be designated a Naval 
Flight Surgeon. Thus, the duty and mission is not changed. The designation 
refers only to the recognition of increased proficiency based on experience and 
training. 

“This Bureau recommends that medica] officers who are designated Aviation 
Medical Examiners, and who receive a designation as Flight Surgeon while 
on regularly assigned duty invelving flying; that the effective date of such 
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flight surgeon designation for pay purposes shall be the date specified in the 
designation, and not the date such designation may be delivered, provided 
that the flying requirement prescribed for such designation for the period in 
question shall have been met.” 

5. Another point which requires clarification is whether an officer of the 
Medical Corps who is designated a Student Naval Flight Surgeon and detailed 
to duty involving flying under instruction as set forth in Executive Order 9195 
dated 7 July 1942 is entitled to aviation pay as prescribed in Section 18 of the 
Pay Readjustment Act of 1942 while undergoing flight training to qualify as a 
Naval Flight Surgeon. In view of the fact that a Naval Flight Surgeon has 
been defined as a flying officer since 1 July 1942 and thereby removed from 
the limitation on aviation pay appearing in the Naval Appropriation Act, it 
is believed that the ruling in decision B-6613 of 17 November 1939 is no longer 
applicable. In this connection it is pointed out that a medical officer who is 
designated as a Student Naval Flight Surgeon and detailed to duty in accord- 
ance with Executive Order 9195 of 7 July 1942 is required, while undergoing 
instruction, to perform regular and frequent aerial flights. Further, such officer 
is a commissioned officer undergoing flight training within the meaning of 
the definition of “Flying Officer” as set forth in article 2140-2 S and A Memo- 
randum 493. A decision on this point is requested accordingly. 


Section 18 of the Pay Readjustment Act of 1942, 56 Stat. 368, pro- 
vides in part as follows: 


Officers, warrant officers, nurses, and enlisted men of any of the services 
mentioned in the title of this Act and members of the Reserve forces of such 
services, and the National Guard shall receive an increase of 50 per centum 
of their pay when by orders of competent authority they are required to 
participate regularly and frequently in aerial flights, and when in consequence 
of such orders they do participate in regular and frequent flights as defined by 
such Executive orders as have heretofore been, or may hereafter be promul- 
gated by the President: * * *. Regulations in execution of the provisions of 
this paragraph shall be made by the President and shall, whenever practicable 
in his judgment, be uniform for all of the services concerned. 


Paragraph 4 of Executive Order No. 9195, dated July 7, 1942, 
issued pursuant to the said act, supra, provides that— 

Each officer of the Medical Corps of the Army or of the Navy who is duly 
assigned to duty with any aeronautic headquarters or unit of the Army, Navy, 
Marine Corps, or Coast Guard, or assigned to duty at a station where there 
is an aeronautic unit, and who has qualified as a flight surgeon or as an aviation 
medical examiner may be required to participate regularly and frequently in 
aerial flights by the Commanding General of the Army Air Forces or by such 
officer or officers as he may designate for the Army, or by the Chief of Naval 
Personnel for the Navy and Marine Corps, and any orders for such requirement 


shall remain in force for the entire period of such assignment, except as here- 
inafter provided in paragraph 12. 


In decision of November 17, 1939 (B-6613), referred to in the con- 
cluding paragraph of the enclosure, it was held that a Navy medical 
officer assigned “for duty under instruction involving flying in at- 
tendance upon a familiarization course for flight surgeons” is not a 
student aviator within the meaning of Executive Order No. 5865, 
dated June 27, 1932, entitled to the 50 percent additional flying pay, 
but rather is to be regarded for pay purposes as a nonflying officer, 
and, as such, he is limited to the flying pay legally authorized for non- 
flying officers—$720 per annum. At that time flight surgeons were 
nonflying officers (B-11335, August 2, 1940); however, they specif- 
ically were included within the definition of flying officers by a provi- 
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sion appearing in the Military Appropriation Act, 1943, 56 Stat. 612, 
as follows: 
That, during the continuance of the present war and for six months after 
the termination thereof, a flying officer as defined under existing law shall 


include flight surgeons, and commissioned officers or warrant officers while 
undergoing flying training * * * 


See, also, Military Appropriation Act, 1944, 57 Stat. 349, and Mili- 
tary Appropriation Act, 1945, 58 Stat. 575. However, the above 
quoted appropriation act continued in effect the restriction upon the 
pay of nonflying officers by a proviso that— 

* * * the appropriations contained in this Act shall not be available for 
increased pay for making aerial flights by nonflying officers at a rate in excess of 
$720 per annum, which shall be the legal maximum rate as to such officers, and 
such nonflying officers shall be entitled to such rate of increase by performing 
three or more flights within each ninety-day period, pursuant to orders of com- 
petent authority, without regard to the duration of such flight or flights * * *. 


The said restriction on the pay of nonflying officers of the Army was 
made applicable to the Navy by a provision in the Naval Appropria- 
tion Act, 1944, 57 Stat. 202, that nonflying officers of the Navy Shall 
not be paid at rates in excess of those prescribed by law for the Army. 
See, also, Naval Appropriation Act, 1945, 58 Stat. 306. 

It now is suggested that student naval flight surgeons who are 
detailed to duty involving flying under instruction pursuant to com- 
petent orders are “commissioned officers * * * undergoing flying 
training” within the meaning of the proviso in the Military Appro- 
priation Act, 1943, swpra, and, as such, are entitled to the 50 percent 
increase in pay authorized under section 18 of the Pay Readjustment 
Act of 1942, rather than nonflying officers limited to flight pay at the 
rate of $720 perannum. A similar contention, advanced with respect 
to an aviation medical examiner of the Army assigned to participate 
regularly and frequently in aerial flights, previously was considered 
by this office and it was concluded that the phrase “commissioned 
officers * * * undergoing flying training” contemplates only 
those officers undergoing training as student aviators. See 22 Comp. 
Gen. 730. The said conclusion was predicated, inter alia, on the hear- 
ings on the matter before the Subcommittee of the Committee on 
Appropriations, House of Representatives, which disclose that the 
primary purpose of the said proviso—aside from the inclusion of 
flight surgeons within the definition of flying officer—was to equalize 
the flying pay of Army, Navy, and Marine Corps officers undergoing 
flying training as student aviators. In that connection it will be 
noted that, prior to the enactment of the said proviso, Navy and 
Marine Corps officers undergoing flying training as student naval 
aviators were included within the definition of flying officer by virtue 
of the language contained in section 20 of the act of July 2, 1926, 44 
Stat. 782, and, therefore, entitled to 50 percent increased flying pay 
(see 21 Comp. Gen. 578), whereas Army officers undergoing flying 
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training as student aviators were not included within the statutory 
definition of flying officer applicable to the Army and, therefore, 
restricted to the increased flying pay authorized for nonflying offi- 
cers—$720 per annum. See 21 Comp. Gen. 17. Thus it seems appar- 
ent that in using the phrase “commissioned officers * * * under- 
going flying training” it was not the intent or purpose of the Congress 
to enlarge the class of flying officers of the Navy to include officers— 
such as student naval flight surgeons—theretofore regarded as non- 
flying officers; the sole purpose of the said phrase in the proviso was 
to include within the definition of flying officer student aviators of the 
Army in order to equalize the pay of officers of the Army, Navy, and 
Marine Corps undergoing training as student aviators. Accordingly, 
in answer to question 3, it must be concluded that since student naval 
flight surgeons are not undergoing flying training as student naval 
aviators, they are not entitled to increased flying pay under section 18 
of the Pay Readjustment Act of 1942. 

With respect to questions (1) and (2), it appears that in the 
specific case presented, Harry H. Rosenthal, MC-V (G), USNR, 
graduated from the Navy School of Aviation Medicine on March 7, 
1942, with the designation of aviation medical examiner; that he 
was detailed to duty involving flying by Bureau of Naval Personnel 
orders dated February 13, 1943; and that he was designated a flight 
surgeon effective July 20, 1943, by Bureau of Naval Personnel orders 
dated July 29, which orders were not received by him until December 
22,1943. Also, it is stated that during the period July 20 to December 
22, 1943, the officer met the flight requirements prescribed for flying 
officers by paragraph 10 of Executive Order No. 9195, dated July 
7, 1942. 

It has been a rule of long standing that an officer may not be 
regarded as detailed to or on duty requiring regular and frequent 
participation in aerial flights so as to entitle him to 50 percent in- 
creased flying pay until such time as he is rated a flying officer and 
receives notice of his detail or assignment to participate in aerial 
flights and enters upon duty pursuant thereto. 2 Comp. Gen. 370; 
21 MS Comp. Gen. 488, May 11, 1923, to the Secretary of the Navy; 
A-11921, May 4, 1926. 

An aviation medical examiner or student naval flight surgeon does 
not become a “flying officer” for purpose of the 50 percent increased 
flying pay until he becomes a flight surgeon and, even then, he is not 
entitled to such increased flying pay unless he complies with the pro- 
visions of section 18 of the Pay Readjustment Act of 1942, supra, 
which require an assignment or detail to duty requiring participation 
in regular and frequent aerial flights and actual participation therein 
under such detail or assignment, 


654881™—46——34 
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A nonflying officer—such as an aviation medical examiner—who 
participates in aerial flights pursuant to orders of competent authority 
is entitled to flying pay at a rate not in excess of $720 per annum upon 
performance of three or more flights within each 90-day period re- 
gardless of the duration of such flights, whereas a flying oflicer—such 
as a flight surgeon—is required to meet the more stringent flight re- 
quirements prescribed by paragraph 10 of Executive Order No. 9195 
for flying officers. Obviously, the law and Executive regulations do 
not contemplate the recognition during the same period of an alternate 
or dual status as a flying and nonflying officer depending upon whether 
the required number of flights are or are not performed during such 
period in one or the other capacity. In other words, if an officer is 
detailed to duty involving regular and frequent participation in aerial 
flights as a flying officer and fails to meet the more stringent flight 
requirements applicable to flying officers, but fulfills the minimum re- 
quirements applicable to nonflying officers he would not be entitled 
to the $60 per month flying pay authorized for nonflying officers. Also, 
a rule requiring a nonflying officer to meet the minimum flight require- 
ments prescribed for flying officers prior to the date of receipt of the 
order announcing his designation as a flight surgeon would operate 
to affect his vested right to the $60 per month flying pay earned as a 
nonflying officer during the intervening period between the date of the 
order designating him a flight surgeon and the date of its receipt. 
Manifestly, a rule which would deprive such nonflying officers of their 
right to the said $60 per month flying pay would not be in consonance 
with the intent and spirit of the law and Executive regulations. 
Hence, since the settled rule hereinbefore referred to—that an officer 
is not detailed to or on duty requiring participation in regular and 
frequent aerial flights until he is rated a flying officer and receives 
notice of such rating, detail or, assignment and enters on duty 
thereunder—avoids the possibility of depriving a nonflying officer of 
the $60 per month flying pay which he otherwise may have been en- 
titled to receive, the reason for such rule becomes more evident and 
it reasonably may not be waived in a particular instance, such as the 
present case, solely because it subsequently develops that the officer 
performed sufficient flights after the date of his designation as a flight 
surgeon, but prior to receipt of notice thereof, to have entitled him to 
the 50 percent increased flying pay authorized for flying officers. 

Accordingly, in answer to the first two questions presented, I have 
to advise that (1) insofar as the 50 percent increased flying pay is 
concerned, the effective date of a medical officer’s designation as a 
naval flight surgeon must be considered as the date notice of such 
designation is received by the officer; and that (2) Lieutenant Rosen- 
thal is entitled to the 50 percent increased flying pay on and after 
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December 22, 1943, the date of receipt of notice of his designation as 
a flight surgeon, assuming, of course, that after said date he otherwise 
met the flight requirements prescribed for flying officers. 


(B-46158) 
PAY—LONGEVITY—SERVICE CREDITS—NATIONAL GUARD SERVICE 


A Naval Reserve officer who had held a commission in the State National Guard 
under section 503 of the California Military and Veterans Code because of 
his position as a military instructor, without being a member of the fed- 
erally recognized National Guard as contemplated by the National Defense 
Act of 1916, as amended, may not count such service as National Guard 
service for longevity pay purposes under the Pay Readjustment Act of 1942, 
as amended. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 
9, 1945: 


Reference is made to your letter of December 7, 1944 (JAG: II: 
WJG:z) with enclosures, as follows: 


There is forwarded herewith a letter from Commander Lawrence L. Lewis, 
D-V(S), USNR, 79895, protesting against the requested checkage of his pay in 
the amount of $1208.94, which sum represents erroneous payments of longevity 
pay credited to this officer for alleged service in the California National Guard 
for the period September 13, 1928, to November 8, 1937, total of nine years, one 
month and sixteen days. 

In the enclosed copy of first endorsement from the Adjutant General, Cali- 
fornia National Guard, Sacramento, California, dated September 14, 1937, it is 
stated that Commander Lewis “performs no duty as an officer of the National 
Guard in this State’ he having been “appointed under the provisions of Section 
530, Chapter 2, of the Military and Veterans’ Code, State of California, 1935, 
which authorizes the Military Instructor to be appointed Major, or lower rank, 
in Military Academies having eight boys uniformed and drilled in direct ac- 
cordance with regulations of the United States Army.” 

Particular attention is further invited to the statement in the enclosed copy 
of letter from the Director and Instructor, Naval Reserves, Eleventh Naval Dis- 
trict, dated October 12, 1937, to the effect that Mr. Lawrence L. Lewis, candidate 
for commission in the U. 8S. Naval Reserve, “holds no commission in any military 
organization of the U. S. Government.” 

From the evidence before the Navy Department in this case, it appears that 
Commander Lewis, during the period September 13, 1928, to November 8, 1937, 
was not assigned to any Federally Recognized Unit of the California National 
Guard, and performed no duty as an officer in the California National Guard, and 
that, accordingly, service for pay purposes as an officer of the Naval Reserve is not 
authorized to be counted in his case for any period prior to February 24, 1938, the 
date of acceptance of his commission as a lieutenant commander, D-V(S), USNR 

The Navy Department therefore proposes to call up Commander Lewis to 
refund to the United States the sum of $1,208.94 as longevity pay erroneously 
credited for alleged prior service as a member of the California National Guard 
authorized to be counted for pay purposes. 

Before advising Commander Lewis to the above effect, the Navy Department 
would appreciate an early expression of your views as to its conclusion in this 
case, 

It is requested that the enclosed file of correspondence be returned with your 
reply. 


It appears from the enclosures that some time in 1937 Lawrence L. 
Lewis applied for a commission in the Naval Reserve and that the ap- 
plication was rejected because it appeared that he belonged to a mili- 
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tary or naval organization and, hence, was ineligible for membership 
in the Naval Reserve under the provisions of section 4 of the Naval 
Reserve Act of 1938, 52 Stat. 1176, which provides that no officer or 
man of the Naval Reserve shall be a member of any other naval or 
military organization, except the naval militia. 

Following acceptance of his resignation November 8, 1937, as a 
major in the California National Guard, he was issued a commission 
as a lieutenant commander, DV(S), USNR, on February 3, 1938, 
which commission was accepted by him on February 24, 1938. The 
record is silent as to when he reported for active duty as an officer in 
the Naval Reserve but under date of July 7, 1943, he presented the 
disbursing officer, United States Naval Training Station, Bainbridge, 
Maryland, a statement of service to the effect that he had completed 
on that date 14 years and 6 months service for pay purposes, which 
service included 9 years, 1 month and 16 days service [sic] in the 
California National Guard covering the period September 13, 1928, 
to November 8, 1937. "This statement of service contained, also, the 
following certificate : 

I certify that the above is a true and correct statement of my prior service. 


In the event of any errors, I authorize checkage of my pay account to adjust any 
overpayment resulting therefrom. 


Presumably the officer was credited longevity pay on the basis of 
the service shown in the statement of service just referred to and the 
amount $1,208.94 mentioned in your letter represents the longevity 
increase resulting from including the period from November 13, 
1928, to November 8, 1937. It is stated that the officer was appointed a 
major in the National Guard of California under authority of sec- 
tion 530, chapter 2 of the Military and Veterans Code, State of Cali- 
fornia, 1935. Said provision appears in part II of the code, the 
first chapter referring to high school cadets and the second chapter, 
consisting solely of section 530, provides as follows: 


Commission of military instructor of academy: Authority limited: Revocation 
of commission. In any military academy having not less than eighty boys, 
uniformed, drilled, and instructed in strict accordance with the tactics of the 
regular United States Army, and in which the instruction is conducted in strict 
accordance with military principles, the military instructor of such academy 
regularly elected by the board of trustees or other lawful authority of the acad- 
emy, may be commissioned in the National Guard with the rank of major 
or lower rank. Such officer shall exercise no authority or command except as 
military instructor of such academy. Such commission may be revoked by The 
Adjutant General, under such rules and regulations as he may prescribe. 


Part 1 of said code deals extensively with the militia and the National 
Guard and section 101 thereof provides: 


Federal laws adopted. All acts of the Congress of the United States relating 
to the control, administration, and government of the Army of the United States 
and relating to the control, administration, and government of the United States 
Navy, together with the rules and regulations for the government of the National 
Guard and Naval Reserve or Naval Militia, so far as the same are not incon- 
sistent with rights reserved to this State and guaranteed under the Constitution 
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of this State, constitute the rules and regulations for the government of the 
militia. 


It has been held that the National Guard service referred to in the 
Pay Readjustment Act of 1942, 56 Stat. 359, as amended, refers to 
the National Guard established by the National Defense Act of June 
3, 1916, 39 Stat. 166, as amended, and has no reference to that part of 
a State National Guard having no relation to the said National 
Defense Act. 

Sections 71 and 75 of the National Defense Act, as amended, 32 
U.S. C. 4b (a) and 113, respectively, provide as follows: 

(a) “National Guard” or “National Guard of the several States, Territories, 
and the District of Columbia” means that portion of the Organized Militia of 
the several States, Territories, and the District of Columbia, active and inactive, 
federally recognized as provided in this title and organized, armed, and equipped 
in whole or in part at Federal expense and officered and trained under paragraph 
16, section 8, article I of the Constitution. 

8. 113. Examinations for commissions. 

The provisions of this title shall not apply to any person hereafter appointed 
as an officer of the National Guard unless he first shall have successfully passed 
such test as to his physical, moral, and professional fitness as the President shall 
prescribe. The examination to determine such qualifications for appointment 
shall be conducted by a board of three commissioned officers appointed by the 
Secretary of War from the Regular Army of the National Guard of the United 
States, or both. The examination herein provided for may be held prior to 
the original appointment or promotion or any individual as an officer or warrant 
officer, and if the applicant has been qualified he may be issued a certificate 
of eligibility by the Chief of the National Guard Bureau, which certificate, in 
the event of appointment or promotion within two years to the office for which 
he was found qualified, shall entitle the holder to Federal recognition without 
further examination, except as to his physical condition. 

It appears evident that the officer in the present case was not a 
member of the federally recognized National Guard as contemplated 
by the National Defense Act, as amended, so as to entitle him to 
count the time during which he held an appointment under State 
authority. An officer of the Naval Reserve is entitled to longevity 
credit for service in the National Guard only as to such service during 
the period of Federal recognition after appointment under the con- 
ditions prescribed by statute. See 22 Comp. Gen. 439, 442, answer 
to question 3. Therefore, aside from the difficulty in reconciling 
an alleged appointment effective in 1928 under authority of a State 
enactment of 1935, it is noted that there has been no suggestion that 
the officer was appointed to any particular arm of the service, all 
of which leads definitely to the conclusion that his commission in 
the State National Guard under section 530 of the California Military 
and Veterans Code was merely an honorary title having no connec- 
tion with the federally recognized National Guard as contemplated 
by Federal statute. Hence, no part of the period during which he held 
such commission may be considered National Guard service within 
the meaning of the Pay Readjustment Act, as amended, for the pur- 


pose of longevity increase in pay. Accordingly, any credit of pay 
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based upon the period September 13, 1928, to November 8, 1937, were 
erroneous and should be recovered. The file of correspondence is re- 
turned herewith as requested. 


(B-46563) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—SERVICE CREDITS— 
LEAVE WITHOUT PAY FOR 31-DAY MONTH 


In computing under section 2 (c) of Executive Order No. 8882 the 18 or 30 
months’ service necessary to entitle an employee to a within-grade salary 
advancement pursuant to the act of August 1, 1941, only 30 days of an ab- 
sence on leave without pay for the whole of a 31-day month may be counted, 
even though under the act of June 30, 1906, the 31st day of the month is 


disregarded in computing compensation, or deduction from compensation 
on account of leave without pay. 


Comptroller General Warren to the Federal Security Administrator, January 
10, 1945: 


I have your letter of December 28, 1944, as follows: 


An employee of this Agency was on leave without pay (no accrued annual 
leave to her credit) for a whole 31-day month. The act of August 1, 1941 (55 
Stat. 613), amended the Classification Act of 1923 to provide for periodic within- 
grade salary increases, if certain conditions of efficiency are met, each 18 or 30 
months of service, as the case may be. Section 2 (c) of the President’s regula- 
tions made in pursuance of that act (E. O. 8882) prescribes that in calculating 
these periods of service “time elapsing in a nonpay status (including break in 
service) not exceeding thirty days within any one time period of eighteen or 
thirty months, as the case may be,” shall be credited to such service. 

Should not the period of absence in this case be credited to the employee toward 
the waiting period for her next within-grade salary increase? It seems to us 
that inasmuch as the month’s pay deduction which was made actually repre- 
sented pay for only 30 days, the 3ist day of the month stood alone as an uncom- 
pensable day, and that there was in fact a “nonpay status” of only 30 days. If 
the absence were from July 16 to August 15, inclusive, would your answer be the 


same? 

There is for noting that the regulation quoted in the first paragraph 
of your letter includes not only time elapsing in a nonpay status 
(leave or furlough without pay) but also, a break in service, for which 
latter period (break in service) the laws and regulations controlling 
payment of compensation and deductions from compensation for 
leave or furlough without pay upon a calendar month basis pursuant 
to the act of June 30, 1906, 34 Stat. 763, would not apply. Accordingly, 
by including periods of breaks in service, the regulation apparently 
intended to refer to an actual number of calendar days in a nonpay 
status or during a break in service not to exceed 30, counting the 30th 
and 31st of a 31-day month as two days and the 28th day of February 
as one day, only. If the rule suggested in your letter were adopted, 
the 28th day of February necessarily would be required to be re- 
garded as three days within the meaning of the regulation, which 
apparently was not contemplated. 
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Accordingly, in the case presented the absence in a nonpay status 
exceeded 30 days—as would, also, an absence from July 16 to August 
15, inclusive—and only 30 days of such period may be counted toward a 
within-grade promotion. 23 Comp. Gen. 617. 


(B-46683) 


LEAVES OF ABSENCE—LUMP-SUM PAYMENTS UPON SEPARATION 
FROM SERVICE 


The provisions of the act of December 21, 1944, respecting lump-sum payments 
for accumulated and current accrued annual or vacation leave, have no ap- 
plication to employees who had entered a terminal leave status prior to the 
date of the act. 

The provisions of the act of December 21, 1944, respecting lump-sum payments 
for accumulated and current accrued annual or vacation leave upon separa- 
tion from service, are mandatory, and terminal annual or vacation leave 
may not be granted immediately prior to separation from service in any 
case where it is known in advance that an employee is to be separated from 
service. 

In the case of employees who resigned on or after December 21, 1944—the date of 
the act providing for lump-sum payments for accumulated and current ac- 
crued annual or vacation leave upon separation from service— but who were 
paid for their accumulated and accrued leave on the regular December 31 
pay roll in the usual manner, official personnel actions will be required to 
adjust the official status (including retirement: adjustments) of such em- 
ployees in accordance with the mandatory provisions of the act. 

The refund of the lump-sum leave payment received by a separated employee 
pursuant to the act of December 21, 1944, which the act requires if the 
employee is reemployed prior to expiration of the leave period covered by 
the payment, should be made at the salary rate upon the basis of which 
the lump-sum payment was computed; that is, at the rate received at the 
agency from which separated. 

In the event of the reemployment of a separated employee prior to the expira- 
tion of the leave period covered by a lump-sum payment received pursuant 
to the act of December 21, 1944, an adjustment of the amount of income tax 
withheld from the lump-sum payment is required upon refund of an amount 
equal to the compensation covering the unexpired portion of the leave 
period ; however, the amount of such tax adjustment, whether one or two 
calendar years be involved, is for determination by the Commissioner of In- 
ternal Revenue. See, also, 24 Comp. Gen. 522. 

The last day of active service of an employee receiving a lump-sum payment 
for leave under the act of December 21, 1944, will be the date of separation 
from the service, and any period between that date and the date of reem- 
ployment, either in the same or a different agency, must be regarded as a 
break in service for the purpose of determining rights to within-grade pro- 
motions, transfer of sick leave and reemployment benefits, even though 
the period used as the measure for computing the lump-sum payment other- 
wise would bridge over the break in service in whole or in part. 


Comptroller General Warren to the Director of Censorship, January 11, 1945: 
I have your letter of January 2, 1945, as follows: 


This agency is planning to institute lump-sum payments for terminal leave in 
accordance With the provisions of Public Law No. 525, 78th Congress, approved 
December 21, 1944. Since there are now in process some major personnel reduc- 
tions which will result in the complete closing of certain of our field offices, I wish 
to request your decision on the following questions at your first opportunity. 

1. Are employees who entered termina] leave status prior to December 21, 1944 


affected? 
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2. Will official personnel actions be required to adjust the official status (includ- 
ing retirement adjustments) of employees paid on the regular December 31 pay 
roll in the normal manner, but who were entitled to a lump-sum payment because 
they resigned on or after December 21? 

3. Shall refunds to agencies re-employing persons prior to the expiration of the 
period covered by the lump-sum payment be computed at the salary rate received 
at the agency from which separated or at the salary rate at which re-employed? 

4. Will refunds described above require the adjustment of the amount of tax 
withheld from the lump-sum payment? If such adjustments are necessary, how 
should they be handled where (1) one calendar year is involved, and (2) two 
calendar years are involved? 

5. How does Public Law 525 affect the following conditions relative to the status 
of a person re-employed either at the same grade or at a different grade prior to 
the expiration of the period covered by the lump-sum payment? 

(a) Prior service toward a within-grade promotion under the provisions of 
Public Law No. 200, 77th Congress. 

(b) Transfer of accrued sick leave. 

(c) Re-employment rights. 


Section 1 of the act of December 21, 1944, 58 Stat. 845, Public Law 
525, provides: 


That whenever any civilian officer or employee of the Federal Government or 
the government of the District of Columbia is separated from the service or elects 
to be paid compensation for leave in accordance with the Act of August 1, 1941, 
as amended by the Act of April 7, 1942, or section 4 of the Act of June 23, 1843, 
he shall be paid compensation in a lump sum for all accumulated and current 
accrued annual or vacation leave to which he is entitled under existing law. Such 
lump-sum payment shall equal the compensation that such employee would have 
received had he remained in the service until the expiration of the period of 
such annual or vacation leave: Provided, That if such employee is reemployed in 
the Federal service or in or under the government of the District of Columbia 
under the same leave system prior to the expiration of the period covered by 
such leave payment, he shall refund to the employing agency an amount equal to 
the compensation covering the period between the date of reemployment and the 
expiration of such leave period, and the amount of leave represented by such 
refund shall be credited to him in the employing agency. In the case of reem- 
ployment in the Federal service the sum so refunded shall be covered into the 
Treasury as “Miscellaneous Receipts,” and in case of reemployment in or under 
the government of the District of Columbia the sum so refunded shall be covered 
into the Treasury to the credit of the District of Columbia: Provided further, That 
the lump-sum payment herein authorized shall not be regarded, except for pur- 
poses of taxation, as salary or compensation and shall not be subject to retirement 
deductions. 


In decision of January 1, 1945, B-46403 (last paragraph) it was 
held: 

The act of December 21, 1944, Public Law 525, providing for lump-sum payments 

for accumulated and current accrued annual or vacation leave upon separation 
from the service, is not retroactively effective and, therefore, has no application to 
either of the cases here presented. 
The cases considered in that decision were officers of the Department 
of State who were in a terminal annual leave status prior to December 
21, 1944, the effective date of the above-quoted statute, their services 
otherwise having been terminated prior thereto. Your first question is 
answered in the negative. 

The answer to question 2 involves a consideration of whether the 
statute permits of any exception to the requirement therein for a lump 
sum payment covering terminal annual leave. While the statute does 
not apply until an employee“‘is separated from the service” and while 
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nothing appears therein specifically to preclude the granting of an- 
nual or vacation leave of absence immediately prior to separation, 
nevertheless the statute does provide specifically that an employee 
“shall be paid compensation in a lump sum for all accumulated and 
current accrued annual or vacation leave.” The evident purpose of 
the statute is to require payment in a lump sum, rather than in peri- 
odic payments over a number of pay periods for all accrued annual 
or vacation leave which had not been taken by an employee prior to 
the acceptance of his resignation or other terminating action. The 
legislation appears to have been predicated upon the definite repre- 
sentation that employees would be separated from the service effec- 
tive upon completion of the last day of active duty. In that connec- 
tion, there is for noting the following statement appearing in House 
of Representatives Report No. 1836 and in Senate Report No. 1300, 
on H. R. 4918 which became the act here involved : 

This bill would provide many benefits such as elimination of the problem of 
dual compensation; stop service credit on the last day of active duty; permit 
immediate recruitment of a successor to a separated employee ; would make funds 
available to employees leaving the service after the war, enabling them to return 
to their homes or reestablish themselves in other employment; would simplify 
and expedite clearance of records in closing out field installations; would elim- 
inate considerable paper work for pay-roll sections, and would save expenses to 
the Government. [Italics supplied.] 

See, also, the following statements made in debates on the floor of the 
Senate December 14, 1944 (quoting from the Congressional Record of 
that date, page 9569) : 


Mr. TArr. I should like to know what the bill provides for employees that 
they do not now receive. 


Mr. Downey. It merely means that they will receive in a Tump sum upon their 
discharge from the civil service any payment which is due them because of ac- 
cruals, or because of not having taken vacations. Does the Senator wish to 
have the report read? It is very brief. 

Mr. Tart. Am I to understand that today if an employee is discharged, and 
has accumulated leave, he is permitted to remain on the pay roll for 3 or 4 weeks 
until he is paid? 

Mr. Downey. That is correct. 

Mr. Tart. Without performing any service? 

Mr. Downey. That is correct. 

While I am not unmindful of the fact that situations may arise 
which would make it desirable so far as the employees are concerned 
to take their annual or vacation leave in the usual manner immediately 
prior to separation from the service, receiving periodic payments 
during the period covered by the leave with retirement deductions and 
service credits—particularly in retirement cases where an employee 
desires to count the period of leave for retirement purposes—never- 
theless, I think it clearly was the intent of the law that the practice 
be uniform in all branches of the service and as to all employees with- 
out regard to the preference of individual employees. To allow a 


discretion in the matter based upon the personal preference of the 
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employee would tend to nullify the benefits intended for the Govern- 
ment by the enactment such as those mentioned in the above quota- 
tion from the report on the bill. In view thereof, and considering the 
terms of the statute-in the light of its legislative history, I am con- 
strained to hold that the statute is mandatory and that terminal annual 
or vacation leave may not be granted immediately prior to separation 
from the service in any case where it is known in advance that the 
employee is to be separated from the service. Hence, question 2 is 
answered in the affirmative. 

Referring to question 3, the refund required by the first proviso 
to section 1 of the statute should be made at the salary rate upon the 
basis of which the lump sum payment for leave was computed—that 
is, at the rate received at the agency from which the employee was 
separated. 

The first part of question 4 is answered in the affirmative. By sub- 
questions (1) and (2) under this question, it is understood you refer— 
for income-tax purposes—to a period in one or two calendar years 
after separation over which the lump-sum payment for leave was 
computed. If that be correct, the questions properly are for answer- 
ing by the Commissioner of Internal Revenue and not by this office. 

Question 5 is not entirely clear, but, as understood, it may be stated 
that the last day of active service of an employee receiving a lump-sum 
payment for leave will be the date of separation from the service and 
any period between that date and the date of reemployment, either 
in the same or a different agency, must be regarded as a break in service 
for the purpose of determining rights to within-grade promotions, 
transfer of sick leave and reemployment benefits, even though the 
period used as the measure for computing the lump-sum payment 
for leave otherwise would bridge over the break in service in whole 
or in part. 


(B-46462) 
APPROPRIATIONS—LIMITATIONS—COMMUNICATION SERVICES 


The maximum amount available for expenditure or obligation for long-distance 
telephone tolls, telegrams, and cablegrams, as a result of the provisions of 
section 404 of the First Supplemental Appropriation Act, 1945, reducing 
funds appropriated or made available to the departments named therein for 
such communication services by an amount equivalent to 10 percent of the 
estimated amounts therefor included in the Budget estimates, may be estab- 
lished either as one limitation for the particular department as a whole, or 
as a limitation on each appropriation shown in the department’s Budget 
estimates. 

The amount available to a particular department for long-distance telephone 
tolls, telegrams, and cablegrams as a result of application of the provisions 
of section 404 of the First Supplemental Appropriation Act, 1945, approved 
December 22, 1944, reducing funds appropriated or made available for such 
communication services by an amount equivalent to 10 percent of the esti- 
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mated amounts therefor included in the Budget estimates, constitutes an 
appropriation limitation, and, therefore, while a certification of expendi- 
tures for such services from July 1, 1944, to January 31, 1945, will be accepted, 
expenditures for the subsequent period must be reported and accounted for 
currently in accordance with the usual requirements. 

The requirement of section 404 of the First Supplemental Appropriation Act, 
1945, that the savings effected as a result of the provision therein reducing 
the funds appropriated or made available for long-distance telephone tolls, 
telegrams, and cablegrams “shall not be diverted to other use but shall be 
covered into the Treasury” as miscellaneous receipts, contemplates the 
return of such funds to the source from which: made available, and, there- 
fore, the savings effected in the moneys made available from capital funds 
of the Commodity Credit Corporation and the Federal Farm Mortgage Cor- 
poration for such services may be returned to the corporations’ capital funds. 


Comptroller General Warren to the Secretary of Agriculture, January 12, 1945: 


Reference is made to your letter of December 23, 1944, presenting 
for decision certain questions which have arisen in connection with 
the application of section 404 of the First Supplemental Appropria- 
tion Act, 1945, approved December 22, 1944, 58 Stat. 886 (Public Law 
529, 78th Congress), which provides: 


That during the fiscal year 1945 there shall be available for expenditure or 
obligation for long-distance telephone tolls and for telegrams and cablegrams 
by the Department of Agriculture, the Department of Commerce, the Department 
of Justice, the Department of Labor, the Treasury Department, and the Post 
Office Department not to exceed 90 per centum in the case of each of said De- 
partments of the amounts included for such purposes in the Budget estimates 
for the fiscal year 1945 under the schedules in the Budget under the heading 
“Communication services”: Provided, That the savings hereby effected in the 
items for long-distance telephone tolls and for telegrams and cablegrams for each 
of the said Departments shall not be diverted to other use but shall be covered 
into the Treasury as miscellaneous receipts * * *. 


Your questions will be stated and answered seriatim: 


1. The first question which we would like to present for your decision is 
whether under the quoted provision a limitation would be established for the 
Department as a whole or whether it would be necessary that limitations be 
established for each appropriation shown in the Budget estimates. The Depart- 
ment recognizes, of course, that it would be necessary to consult the Budget 
schedules for the purpose of reducing the communication services items by an 
amount which represents 10 percent of funds estimated for long-distance tele- 
phone tolls, telegrams, and cablegrams; but we think that once that reduction 
has been made, and the savings have been returned to the Treasury from the 
various appropriations, there would be compliance with the provision if the 90 
percent available were established as a total limitation. It seems clear that 
the purpose of the provision is to reduce the use of the specified types of com- 
munication services by 10 percent. Moreover, the language of the provision itself 
indicates a departmental approach, since it states that “there shall be available 
for expenditure or obligation * * * by the Department of Agriculture 
* * * not to exceed 90 percent in the case of each of said departments of 
the amounts included for such purposes in the budget estimates for the fiscal 
year 1945 * * * the savings hereby effected * * * for each of said 
departments * * * shall be covered into the Treasury.” [Italics supplied.] 
The use of this language demonstrates, in our view, an intention on the part of 
the Congress to place a general limitation on the use of the total amount shown 
in the Budget estimates rather than a limit on each appropriation. The refer- 
ence to the Budget schedules seems to have been used only for the purpose of 
establishing a method of arriving at the total to be available. We recognize, of 
course, that a limitation on each appropriation would effectuate the purpose of 
this statute, but it is our belief that the method we have suggested would also 
constitute full compliance with the language of the provision and with its clear 
purpose. 
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As you know, the provision here in question developed from a provision of 
similar import in the Interior Department Appropriation Act, 1945. (See Hear- 
ings before the Deficiency Subcommittee of the Senate Committee on Appro- 
priations, p. 212 ff.) While that provision is somewhat differently worded, it 
clearly provides for a limitation merely in general on the Department of the 
Interior rather than on individual items. We believe Congress intended the 


same type of restriction here, utilizing the device of percentages, since several 
departments were being covered. 


There is nothing in the language of the cited provision of law which 
may be regarded as conclusively indicating the manner in which the 
limitations contemplated by its terms are to be established and, more- 
over, the legislative proceedings are barren of any material explaining 
its intended workings. However, the language of section 404 clearly 
articulates the primary objective sought to be accomplished by the 
Congress, to wit, to reduce the funds appropriated or made available to 
the departments named during the fiscal year 1945 for long-distance 
telephone tolls and for telegrams and cablegrams by an amount equiv- 
alent to 10 percent of the estimated amounts for such services in- 
cluded in the Budget presented to the Congress for its consideration in 
making appropriations for the fiscal year 1945. Hence, whether the 
resulting maximum amount available for expenditure or obligation be 
established as one limitation for the department as a whole, or in the 
form of a limitation for each appropriation shown in the department’s 
Budget estimates would seem immaterial, since it is evident that the 
employment of either method will result in compliance with the pur- 
pose and intent of the enactment and, under such circumstances, could 
not be said to contravene the terms thereof. Therefore, and since your 
submission indicates an administrative desire to observe a single limi- 
tation, covering the entire Department, upon the funds to be ex- 
pended or obligated for long-distance telephone tolls and for tele- 
grams and cablegrams, the limitation to be prescribed by this office 
for your Department pursuant to said section 404 will be established 
upon that basis. 

2. The next question deals with the accounting operations under this provision. 
It will be necessary for this Department to certify to you the amounts included 
tor long-distance telephone tolls, telegrams, and cablegrams in the communication 
services items in the Budget schedules since the amounts do not appear sepa- 
retely in the Budget. As a means of complying with the provision, we rec- 
ommend that your office also accept a certification of the total amount obligated 
by the Department for these services during the fiscal year 1945, such cer- 
tification to be furnished following the close of the fiscal year. An alternative 
plan to which we understand some consideration is being given would be the 
furnishing of a certification based upon expenditures for the first six months of 
the fiscal year 1945, and thereafter the maintenance of current accounting of 
expenditures chargeable to the limitation. If a certification is acceptable for the 
first six months, it seems reasonable that such a certification covering the 
entire year would also be acceptable and just as effective. The plan we 
recommend would seem to be desirable both from your standpoint and ours and 


adequate from the standpoint of the requirement of the law. Your advice is 
requested as to whether this method would be satisfactory. 


It would seem apparent that once there is ascertained the amount 
representing the limitation upon the funds available for long-distance 
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telephone tolls and for telegrams and cablegrams, it operates as an 
appropriation limitation with the same force and effect as though 
written into the appropriation language itself and, such being the 
case, there is perceived no reasonable basis for not reporting expendi- 
tures currently in the usual manner. Therefore, while there will be 
acceptable a certification of expenditures for the services in question 
from July 1, 1944, to January 31, 1945, it must be held that such ex- 
penditures as may be made following the period specified are to be 
reported and accounted for currently in accordance with the usual 
requirements, 

In that connection, you are advised that in the near future a letter 
will be addressed to your Department and the other departments 
named in the section of the statute here involved setting forth the in- 
formation which will be required by this office and the manner in 
which it is to be submitted here. 

3. Our third question relates to the funds of the Commodity Credit Corporation 
and the Federal Farm Mortgage Corporation. These corporations are prohibited 
by the act of June 22, 1936, 15 U. S. C. 712a, from expending money for admin- 
istrative expenses, except pursuant to an annual appropriation specifically 
therefor. In practice, Congress annually in the Department of Agriculture 
appropriation act provides an authorization for an expenditure of capital funds 
for administrative expenses by these corporations. Moneys authorized for ad- 
ministrative expenses but not expended for such purposes are not carried to the 
surplus funds of the Treasury but are returned to the capital funds of the 
corporations, and such capital funds are held separate from the general funds 
of the Treasury. Accordingly, you are requested to advise this Department 
whether in these instances the amounts withdrawn from expenditure for com- 
munication services, in accordance with the terms of the provision in question, 
must be deposited in the general funds of the Treasury or whether they may be 
returned to the capital fund of the corporations. It is our contention that, since 
Congress was principally interested in a reduction in expenditure for long- 
distance telephone tolls, telegrams, and cablegrams, and since they were legis- 
lating for a number of executive departments, the miscellaneous receipts re- 
quirement is a designation to guarantee a savings to the Government. We do 
not believe that it was intended that moneys which are not currently and regu- 


larly appropriated must be deposited into the general funds but merely that a 
saving should be effected in amounts spent for certain communication services. 


The provision requiring that the savings “shall not be diverted to 
other use but shall be covered into the Treasury” is understood to 
contemplate the return of such funds to the source from which made 
available; and, since the moneys made available for administrative 
expenses are derived from the capital funds of the corporations re- 
ferred to, I think there can be little or no doubt that the Congress 
did not intend that there be accomplished a reduction in the amount 
of such capital funds—a result which would necessarily follow from 
the deposit of such savings in the general fund of the Treasury. Ac- 
cordingly, I have to advise that the savings effected in the amounts 
made available to the Commodity Credit Corporation and the Fed- 
eral Farm Mortgage Corporation for long-distance telephone tolls 
and for telegrams and cablegrams may be returned to the capital funds 
of the corporations. 
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(B-46558) 


PROMOTIONS—ALLOCATIONS OR REALLOCATIONS— CIVIL SERVICE 
COMMISSION’S ELIGIBILITY REQUIREMENT AUTHORITY; EFFEC- 
TIVE DATE 


The Civil Service Commission has the authority under section 3 of the Classi- 
fication Act of 1923, to require an employee to serve a fixed minimum length 
of time “in his present grade or one of equivalent or higher grade level in 
in the Federal service” to qualify him to occupy a position allocated or 
reallocated-in a particular grade, as well as the authority to determine the 
qualifications of an employee for promotion or advancement in salary from 
one grade to another. 

While the general rule is that a change in salary rate resulting from the allo- 
cation or reallocation of a position is effective from the beginning of the 
pay period current when notice of the action of the Civil Service Commission 
is received in the administrative office, such rule is not for application 
unless the employee affected has actually attained at that time the quali- 
fications prescribed by the Commission—such as the minimum service eli- 
gibility requirements prescribed in Departmental Circular No. 257, Revision 
3, and supplements thereto—to entitle him to occupy the allocated or reallo- 
cated position. 6 Comp. Gen. 358 and 18 id. 794, distinguished. 

Where, at the time his position was allocated to a higher grade on the basis 
of increased duties and responsibilities, an employee did not meet the mini- 
mum service eligibility requirements for promotion to such higher grade pre- 
scribed by the Civil Service Commission in Departmental Circular No. 257, 
Revision 3, and supplements thereto, he may be regarded as remaining in 
statu quo as on detail until he qualifies for the higher grade, and may con- 
tinue to receive the salary rate of the former grade during such period. 

Where, upon allocation of his position to a higher grade on the basis of increased 
duties and responsibilities, an employee did not meet the minimum service 
eligibility requirements for the higher grade and, hence, is continued in 
statu quo as on detail until he becomes eligible, the salary rate of the higher 
grade does not become automatically effective, either retroactively to the 
beginning of the pay period current when notice of the allocation was received 
in the administrative office or prospectively, when the employee attains eli- 
gibility, but there must be administrative action terminating the detail and 
promoting him to become effective on or after the date the eligibility require- 
ments are met. 


Comptroller General Warren to the Secretary of War, January 12, 1945: 
I have your letter of December 22, 1944, as follows: 


There has been presented to my office for necessary action a recommendation 
for the promotion of Mr. Arthur E. Downes from Marine Surveyor and Ap- 
praiser, CAF-12, $4,600 per annum, to Marine Surveyor and Appraiser CAF-13, 
$5,600 per annum. Mr. Downes is presently employed in the Departmental serv- 
ice by the Office of the Chief of Transportation. A review of this case indicates 
that, because of existing regulations of the Civil Service Commission, there is 
some question as to the propriety of approving the recommendation. 

Mr. Downes was promoted on January 1, 1944, to the position of Marine 
Surveyor and Appraiser, CAF-12, $4,600 per annum. Shortly after this pro- 
motion was effected a general survey was made to determine the proper allo- 
cations for all of the positions in the organizational unit in which Mr. Downes is 
employed. During the course of this survey, the position held by Mr. Downes 
was, on August 16, 1944, allocated to Marine Surveyor and Appraiser, CAF-13, 
$5,600 per annum. This allocation was based upon a finding by the Civil Service 
Commission that there had been an increase in the duties and responsibilities 
actually performed by Mr. Downes and, as a result of this finding, there was 
created a new position consisting of a combination of the duties formerly as- 
signed and those additional duties which were being performed at the time 
the allocation of the position was reviewed by the Civil Service Commission. 
The new position so created was established in lieu of the former position and 
allocation thereof to grade CAF-13 served to abolish the position which formerly 
had been established in grade CAF-12. 
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The regulations of the Civil Service Commission applicable to effecting pro- 
motions (Departmental Circular 257, Revision 3, September 20, 1943) provide 
in pertinent part as follows: 

“II. Delegation of Authority. 

“* * * authority is hereby granted to departments and independent estab- 
lishments to effect promotions or reassignments, * * * without the prior ap- 
proval of the Commission within the same department or agency, both in Wash- 
ington, D. C., and in the field in advance of final audit by the Commission, sub- 
ject, however, to the following provisions: 


* * +o * * * * 


“4. The employee must have served at least twelve months, exclusive of 
leave without pay, in his present grade or one of equivalent or higher grade 
level in the Federal service in those cases where the entrance salary for the 
grade of the proposed position is higher than $2,600 and is $600 or more above 
the entrance rate of the employee’s present position. 


* - oo * a * * 


“III. Cases for which Prior Approval of the Commission Must be Obtained 
and Procedures Therefor. 

“* * * The following types of cases, however, must be submitted to the 
Commission for decision before any change is effected: 


os * * * + . * 


“2. Cases involving promotion or reassignment in which the employee fails to 
meet the appropriate length of federal service requirement.” 

Since Mr. Downes had served less than one year in a grade CAF~-12 position 
there was submitted to the Civil Service Commission, in accordance with the 
regulation cited, a request for approval of his promotion to grade CAF-13. On 
August 31, 1944, this request was disapproved. Following this disapproval a 
request was submitted to the Civil Service Commission for information as to 
the action required since the grade CAF-12 position formerly held by Mr. Downes 
had been abolished by its reallocation to grade CAF-13. In its reply the Civil 
Service Commission stated in pertinent part as follows: 

“* * * Mr. Downes’ position was allocated August 16, 1944, to CAF-13 on 
the basis of increased duties and responsibilities. 

“Mr. Downes is not entitled to be paid in grade CAF-13 merely because of the 
allocation action on the position he now occupies ; he must also be legally qualified 
for the grade and this, in promotion cases, is governed by Departmental Circular 
No. 257. He may be permitted to continue on the work of his present assignment 
by the process of ‘detailing’ him to the position. In this particular instance, it 
appears that the detail would last until he qualified for promotion under Depart- 
mental Circular No. 257. In the meantime, for pay-roll purposes, Mr. Downes 
should be continued in his CAF-12 position.” [Italics supplied.] 

The authority of the Civil Service Commission to prescribe regulations govern- 
ing the promotion of employees is well recognized as is its responsibility for 
establishing qualification standards for the filling of positions. The instructions 
applied in the instant case do not, however, make any reference to the qualifica- 
tions of the employee to perform the duties of the grade CAF-13 position. On 
the contrary, they provide for his continuance in the grade CAF-13 position but 
at the minimum rate of pay established for grade CAF-12. A review of the 
various decisions of your office raises serious doubt as to the applicability of 
these supplemental instructions from the Civil Service Commission as well as 
to the general applicability of the regulations of that agency cited above. 

It appears to be a well-established rule that the only salary rate legally pay- 
able to an employee is a salary rate of the grade to which the employee's position 
is allocated. In 6 Comp. Gen. 358 it was held as follows: 

“Under the provisiofis of the classification act, and the decisions of this office 
with reference thereto, an employee whose position has been reallocated is 
entitled to compensation at a rate fixed in the classification act for the grade to 
which the position has been reallocated from the beginning of the pay period 
in which notice of the reallocation is received in the administrative office and 
payment at any other rate is not authorized.” [Italics supplied. ] 

The provisions of 18 Comp. Gen. 794 indicate that, since Mr. Downes was 
actually performing the duties which served as a basis for the allocation of his 
position to CAF-13 not only on the date such allocation was made, but prior to 
that date as well, the fact the action proposed is a promotion to a new position 
rather than a reallocation would not alter the applicability of this rule. 
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In view of the foregoing, decision is requested on the following questions: 
(a) Do the length of service requirements established by the regulations of 
the Civil Service Commission make inapplicable the requirement, set forth in 
decisions of your oflice, that an employee be paid a salary rate of the grade to 
which his position is allocated. 

(b) If the answer to the above question is in the affirmative, may the employee 
in the instant case continue to receive the minimum salary rate of grade CAF-12 
until he has met the length of service requirements of the Civil Service Com- 
mission even though (1) the CAF-12 position formerly held has been abolished 
and (2) the employee is performing the duties of a position allocated to CAF-13. 

(e) In the event it is proper to continue this employee at the minimum salary 
rate of grade CAF-12, even though he is performing the duties of a grade CAF-13 
position until he has completed the service required for promotion, would his 
promotion when finally effected be retroactive to the beginning of the pay period 
in which notice of the allocation of his position to grade CAF-13 was received 
or would it be necessary to make the promotion prospectively effective. 


Sections 3 and 10 of the original Classification Act of 1923, approved 
March 4, 1923, 42 Stat. 1489, 1491, provide in pertinent part: 


Sec.3 * & © 
a 





















The board [now the Unitec States Civil Service Commission] shall make all 
necessary rules and regulations not inconsistent with the provisions of this 
Act * * *. Its regulations shall provide for ascertaining and recording the 
duties of positions and the qualifications required of incumbents, and it shall 
prepare and publish an adequate statement giving * * * (2) the minimum 
qualifications required for the satisfactory performance of such duties and 
tasks * * 

Sec. 10. Thai, subject to such rules and regulations as the President may from 
time to time prescribe ° * an employee may be * * * promoted to a 
vacant position in a higher whl at a higher rate of compensation, in accordance 
with civil-service rules * * *. 


Executive Order No. 9378, dated September 23, 1943, provides as 
follows: 





By virtue of the authority vested in me by section 2 of the Civil Service Act 
(22 Stat. 404), paragraph 1 of Executive Order No. 9063 of February 16, 1942, is 
hereby amended to read as follows: 

“1. The United States Civil Service Commission is authorized to adopt and pre- 
scribe such special procedures and regulations as it may determine to be necessary 
in connection with the recruitment, placement, and changes in status of personnel, 
and dismissals on account of reduction of force, for all departments, independent 
establishments, and other Federal agencies, except positions of postmaster in all 
classes of post offices. The procedures and regulations thus adopted and pre- 
scribed shall be binding with respect to all positions affected thereby which are 
subject to the provisions of the Civil Service Act and Rules.” 

Departmental Circular 257, Revision 3, dated September 20, 1943, 
the pertinent part of which is quoted in your letter, was issued by the 
Civil Service Commission under the authority vested in it by the above- 
quoted law and is in line with the Executive order, supra. It would 
appear that the Commission has the authority, pursuant to law, to 
require an employee to serve a fixed minimum length of time—12 
months in this instance—“in his present grade or one of equivalent or 
higher grade level in the Federal service” to qualify him to occupy a 
position allocated or reallocated in a particular grade. Also, the Com- 
mission has authority to determine the qualifications of an employee 


for promotion or advancement in salary from one grade to another. 
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In that connection, reference is made to the decision of this office dated 
July 11, 1940, B-11071, wherein it was stated as follows: 

The civil service laws and regulations, having to do with appointments, and the 
Classification Act of 1923, having to do with salary rates, are separate and distinct 
statutes with different scopes and purposes. 17 Comp. Gen. 578; 18 id. 223; id. 
796. The classification of a position pursuant to the Classification Act of Maréh 4, 
1923, 42 Stat. 1488, is not a classification of the employee who may be doing the 
work of the position thus classified. On the contrary, the classification relates 
only to the work or position itself and determines the proper compensation to be 
paid for that work to a person qualified to hold such a position. When the present 
incumbent of a reclassified position has the necessary qualifications for that 
position the compensation would be payable from the beginning of the pay period 
current when the notice of the classification is received in the administrative 
office, irrespective of when the qualification of the incumbent is determined by 
the Civil Service Commission, but, in no case, however, prior to the date the 
employee actually attained the necessary qualifications. 

However, there is no authority to pay the compensation of the reclassified or 
newly allocated position to a person who is not qualified to hold that position. 
If compensation attached to the reclassified or newly allocated position has been 
paid prior to determination by the Civil Service Commission of the employee’s 
qualification for that position and the employee is found by the Commission to 
be not qualified to hold that position, the excess over the compensation of the 
classified position formerly occupied by the individual and for which he or she 
was qualified would be for refunding. * * * 


While the lack of necessary qualifications of the incumbent to occupy 
the reallocated position considered in that decision related to the 
failure to pass an examination, the same rule must be regarded as 
applicable to any reasonable condition precedent prescribed by the 
Commission to qualify an employee to be advanced to a higher position 
in a higher grade whether by administrative promotion or by the 
process of allocating or reallocating a position. 

You refer to the decisions of this office stating the rule for fixing the 
effective date of change in salary rate as the result of an allocation or 
reallocation of a position—beginning of the pay period when notice 
of the action of the Commission is received in the administrative of- 
fice—and suggest that the action of the Commission in fixing a mini- 
mum service requirement in “his present grade or one of equivalent 
or higher grade level in the Federal service” may be in conflict with 
the decisions of this office. Such is not the case. In none of the deci- 
sions of this office wherein the rule referred to was stated was there 
any question regarding the qualifications of the employee on the 
effective date of the allocation or reallocation of the position. In 
all such cases, it was assumed that the incumbent otherwise was qual- 
ified and had an appropriate legal status under the Civil Service rules 
to entitle him to occupy the allocated or reallocated position. No con- 
sideration heretofore has been given by this office as to the effect 
of the action of the Commission in fixing a minimum service re- 
quirement where a position has been allocated or reallocated. The 
Commission having determined that an employee is not eligible for 
advancement in grade until he shall have served a minimum period in 
a lower grade or in another position in an equivalent grade, the rule 
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stated in the decisions of this office would not apply in any case where 
the incumbent of an allocated or reallocated position has not met the 
minimum service eligibility requirements of the Commission pre- 
scribed in Departmental Circular No. 257, Revision 3, of September 20, 
1943, and the supplement thereto. In addition to the decision of July 
11, 1940, above quoted, see, also, 19 Comp. Gen. 125; 21 id. 113. Cf. 
20 Comp. Gen. 451. Question (a) is answered accordingly. 

Question (b) is answered in the affirmative—the employee to be re- 
garded as remaining in statu quo as on detail until he qualifies for 
the salary rate of the higher grade. 

Referring to question (c), the increase in compensation does not 
become automatically effective, either retroactive or prospective, but 
there must be administrative action terminating the detail and pro- 
moting- the employee to become effective on or after the date of the 
employee meets the minimum service eligibility requirements of the 
Commission, provided the employee otherwise has been determined to 
be eligible to occupy the position in the higher grade. 


(B-46726) 
LEAVES OF ABSENCE—LUMP-SUM PAYMENTS 





Where a separated employee has been paid a lump sum for his accumulated and 
current accrued annual leave, pursuant to the act of December 21, 1944, and 
is reemployed prior to expiration of the period covered by the payment, the 
provision of the act requiring refund of “an amount equal to the compensa- 
tion covering the period between the date of reemployment and the expira- 
tion of such leave period” contemplates a refund of the gross amount of 
compensation for such unexpired leave period, including tax withheld at time 
of payment—any adjustment being a matter to be taken care of in the 
employee’s income tax returns. 

All claims for lump-sum payments for accumulated and current accrued annual 
leave due deceased employees under section 2 of the act of December 21, 
1944, whether by the designated beneficiary of the deceased or by his estate, 
should be forwarded to the General Accounting Office for direct settlement 
pursuant to General Regulations No, 42 and supplements thereto. 

The lump-sum payment for accumulated and current accrued annual leave au- 
thorized by section 2 of the act of December 21, 1944, to be paid to the desig: 
nated beneficiary or estate of a deceased employee is not to be regarded as 
salary or compensation for any purpose, including income tax withholding; 
and the question as to the extent, if any, such lump-sum payment is to be 
subject to tax will be for determination by the Commissioner of Internal 
Revenue in connection with the tax returns of the person or persons receiving 
such payment. 

The lump-sum payment for accumulated and current accrued annual leave pro- 
vided for by the act of December 21, 1944, is to be regarded as an amount due 
from the United States which is available—under the well-established rule 
where there are both debits and credits—as a set-off or charge against any 
amount due the United States, whether such lump-sum payment be otherwise 
payable to the former employee, or, if deceased, to his designated beneficiary 
or his estate. 

Upon transfer or reappointment of employees from positions or employment sub- 
ject to the annual leave act of March 14, 1986, to other Federal positions or 
employment with salary attached and not under any leave system (see sec- 

tion 6.1, subsections (c) and (e), of the Annual and Sick Leave Regulations), 
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such employees may be paid a lump sum for all non-transferable accumulated 
and current accrued annual leave, pursuant to the act of December 21, 1944; 
and such payments are not to be regarded as salary or compensation within 
the meaning of the dual compensation statutes. 


Comptroller General Warren to the Secretary of War, January 13, 1945: 


I have your letter of January 5, 1945, submitting for decision several 
questions relative to the application of the act of December 21, 1944, 58 
Stat. 845, Public Law 525. 

Sections 1 and 2 of the said act provide as follows: 


That whenever any civilian officer or employee of the Federal Government or 
the government of the District of Columbia is separated from the service or 
elects to be paid compensation for leave in accordance with the Act of August 1, 
1941, as amended by the Act of April 7, 1942, or section 4 of the Act of June 23, 
1943, he shall be paid compensation in a lump sum for all accumulated and cur- 
rent accrued annual or vacation leave to which he is entitled under existing law. 
Such lump-sunt payment shall equal the compensation that such employee would 
have received had he remained in the service until the expiration of the period of 
such annual or vacation leave: Provided, That if such employee is reemployed in 
the Federal service or in or under the government of the District of Columbia 
under the same leave system prior to the expiration of the period covered by such 
leave payment, he shall refund to the employing agency an amount equal to the 
compensation covering the period between the date of reemployment and the 
expiration of such leave period, and the amount of leave represented by such 
refund shall be credited to him in the employing agency. In the case of reem- 
ployment in the Federal service the sunt so refunded shall be covered into the 
Treasury as “Miscellaneous Receipts,” and in case of reemployment in or under 
the government of the District of Columbia the sum so refunded shall be covered 
into the Treasury to the credit of the District of Columbia: Provided further, 
That the lump-sum payment herein authorized shall not be regarded, except for 
purposes of taxation, as salary or compensation and shall not be subject to 
retirement deductions. 

Sec. 2. Upon the death of any civilian officer or employee of the Federal Gov- 
ernment, or the government of the District of Columbia, compensation for all of 
his accumulated and current accrued annual or vacation leave in a lump sum 
equal to the compensation that such employee would have received had he re- 
mained in the service until the expiration of the period of such annual or vacation 
leave shall be paid, upon the establishment of a valid claim therefor, in the follow- 
ing order of precedence: . 

First, to the beneficiary or beneficiaries, if any, lawfully designated by the 
employee under the retirement Act applicable to his service; 

Second, if there be no such designated beneficiary, to the estate of such deceased 
employee. 


The questions will be stated and answered in the order presented. 


(1) Will it be necessary to collect the refunds required under Section 1 of the 
Act in a lump sum or may such refunds be collected in installments, the install- 
ments to be sufficiently large to insure liquidation of the indebtedness within a 
reasonable period? 

(2) If collection of the refunds on an installment basis is permissible, may the 
collection be made through the nfedium of payroll deductions? 

It is evident no cases of such refunds actually have arisen; and, if and 
when they do arise they will be for consideration in the first instance 
by the reemploying agency. However, it may be-stated that the act 
would seem to contemplate an immediate refund of the entire amount 
of the lump-sum payment and that such requirement should be made a 
condition precedent to the reemployment. 


(3) Should the refund collected be the, net amount paid the employee for 
accumulated or accrued annual leave for the period in question or should the 
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refund collected be the gross compensation for the period, including the tax 
withheld at the time of payment? If refund of the gross amount is required, what 
procedure should be followed by the employing agency or by the employee to 
obtain for the employee a refund of the tax withheld at the time of payment? 

The statute states specifically that the refund be “an amount equal 
to the compensation covering the period between the date of reem- 
ployment and the expiration of such leave period.” This is so plain 
as to leave no room for construction; and a refund of the amount thus 
described less the amount of the tax withheld at time of payment would 
not satisfy the requirement of the statute. Any adjustment in the 
matter of the employee’s income tax should be taken care of in the 
employee’s income tax return, and neither the administrative office 
nor this office should be concerned therewith. 

(4) Where a deceased employee has designated a beneficiary or beneficiaries 
under the Retirement Act applicable to the Department, may the payment for 
accumulated or accrued leave be made to the beneficiary or beneficiaries by a 
disbursing officer of the Department or should the payment be forwarded to your 
office for final settlement in the same manner as is presently required in the case 
of the final salary payment of a deceased employee? 

Since in most, if not all, of the cases there will be due the estate of 
a deceased employee an amount of unpaid compensation in addition to 
the lump-sum payment for leave, and as the estate of a deceased em- 
ployee who has not designated a beneficiary would have, also, a claim 
for a lump-sum payment for leave due the deceased employee under 
section 2 of the statute, and as all such claims are required to be settled 
by the General Accounting Office pursuant to General Regulations No. 
42, dated April 6, 1925 (4 Comp. Gen. 1096) and supplements thereto 
Nos. 1, 2, and 3 dated February 23, 1928, April 21, 1928, and December 
2, 1932, respectively (7 Comp. Gen. 848, 849; 12 id. 673), I have to 
advise that, in order to prevent duplicate payments, to maintain a 
uniform procedure, and to make available to this office any amount due 
for application as a set-off against indebtedness to the United States 
(see answer to question (6) ), all claims arising in death cases should 
be forwarded to the General Accounting Office for direct settlement. 
In that connection further consideration will be given to an amend- 


ment to existing Form 1055 for use in such cases. Compare 24 Comp. 
Gen. 143. 


(5) Is the payment for accumulated or accrued annual leave due the beneficiary 
or beneficiaries or estate of a deceased employee subject to Withholding Tax? 

Clearly the amount to be paid under section 2 of the statute is not 
salary and there is nothing whatever in said section—similar to the 
provision appearing in sections 1 and 3 of the statute—indicating any 
intention that the lump-sum payment in death cases is to be regarded 
as salary or compensation for tax purposes. Consequently, the amount 
authorized to be paid in death cases under section 2 of the statute is 
not to be regarded as salary or compensation for any purpose and 
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the question as to the extent, if any, such a lump-sum payment to the 
beneficiary or estate of a deceased employee is to be subject to tax will 
be for determination by the Commissioner of Internal Revenue in 
connection with the tax returns of the person or persons receiving such 
payment, 


(6) Is the payment for accumulated or accrued annual leave made to the bene- 
ficiary or estate of a deceased employee available for set-off against any indebted- 
ness to the Department? 


A lump-sum payment for leave under the act of December 21, 1944, 
is not a payment of salary or compensation, current or final, within the 
meaning of the rule of set-off heretofore stated in the decisions of this 
office. See 24 Comp. Gen. 334, and the decisions therein cited. How- 
ever, such lump-sum payment is an amount due from the United 
States; and, there being no provision in the statute to the contrary, 
such amount is available to the United States—under the well-estab- 
lished rule where there are both debits and credits—as a set-off or 
charge against any amount due from the former employee to the 
United States, regardless of whether such lump-sum payment be other- 
wise payable to the former employee, his designated beneficiary, or 
his estate. Compare 21 Comp. Gen. 1000, wherein the same rule was 
applied as to the amount in the retirement fund and annuities. 


(7) It is often necessary to transfer employees within the Department from 
positions which are subject to the Act of 14 March 1936 (49 Stat. 1161) to positions 
which are excluded from the purview of the Act by the provisions of Section 6.1 
(c) and 6.1 (e) of Executive Order 9414, January 13, 1944. May the accumulated 


and accrued annual leave to the credit of such employees be liquidated by a lump 
sum payment at the time of transfer? 


Section 3 of the statute provides: 


That all accumulated and current accrued leave be liquidated by a lump-sum 
payment to any civilian officer or employee of the Federal Government or the gov- 
ernment of the District of Columbia in cases involving transfer to agencies under 
different leave systems. Such lump-sum payment shall equal the compensation 
that such employee would have received had he not been transferred until the 
expiration of the period of such leave: Provided, That the lump-sum payment 
herein authorized shall not be regarded, except for purposes of taxation, as salary 
or compensation and shall not be subject to retirement deductions. 


Sections 6.1, 6.1 (c), and 6.1 (e) of the leave regulations (Executive 
Order 9414 of January 13, 1944, revised effective January 1, 1945, by 
the Civil Service Commission) provide: 


“These regulations shall not apply to: 

* * * * . ” * 

“(c) Temporary employees engaged on construction work at hourly rates. 

. ** - + o 7 ” 

(e) Employees not required to be continuously employed during regular tour of 
duty, such as (1) per diem or per hour employees engaged in an emergency who 
may be employed for more than one 7- or 8-hour shift within 24 hours during the 
emergency ; (2) part-time or intermittent employees; (3) persons engaged under 
contract; (4) employees engaged temporarily for less than a month on a piece- 
price basis; (5) employees who are paid at hourly rates but who are not engaged 
on construction work, such as mechanics, skilled laborers, and others engaged in 
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various services on maintenance, repair, clean-up work, etc., where employment 
is more or less intermittent and not on a regular and continuous basis; (6) con- 
sultants employed and paid on the basis of “when actually employed”; and (7) 
employees paid on a fee basis, such as physicians, surgeons, and other consultants. 


This question involves the proposition of whether, under section 1 or 
section 3 of the statute or under both sections when read together, an 
employee upon transfer or reappointment to a Federal position or em- 
ployment with salary attached and not under any leave system may be 
paid a lump-sum payment for all accumulated and current accrued 
annual or vacation leave due at the time. As no provision otherwise 
has been made by law or regulation for transferring accumulated and 
current accrued leave of an employee to a position or employment not 
under any leave system, and as the act of December 21, 1944, protects 
the right of all employees to annual or vacation leave accrued but not 
taken prior to separation from a position in which the leave was earned 
and which is not transferable, the conclusion appears justified that a 
lump-sum payment for leave may be made to the employees whose cases 
are represented by this question—the dual compensation statutes not 
being involved because such lump-sum payments are not to be regarded 
as salary or compensation except for purposes of taxation. Accord- 
ingly, question (7) is answered in the affirmative. 


(B-46790) 


LEAVES OF ABSENCE—LUMP-SUM PAYMENTS 





The provision in the lump-sum leave payment statute of December 21, 1944, that 
“Such lump-sum payment shall equal the compensation that such employee 
would have received had he remained in the service until the expiration of 
the period of such annual or vacation leave,” serves only as a formula or rule 
for computing the amount of the lump-sum payment authorized under that 
statute for annual or vacation leave with pay (including Sundays and holi- 
days), and has no application, upon the basis that the employee would have 
remained in the service, in respect of any other law. 

The date of separation from service is to be regarded as the last day of active 
service of an employee receiving a lump-sum payment for accumulated and 
current accrued annual leave under the act of December 21, 1944, and, there- 
fore, the lump sum payable to an employee who resigned between the date of 
the act and December 31, 1944—the date on which he would complete the 18- 
or 30-month period of “service” to entitle him to a within-grade promotion 
under the act of August 1, 1941, on January 1, 1945—should be computed at 
his salary rate on the date of separation, including that covering the period 
on and after January 1, 1945. 

An employee retiring for age—70 years—may not be granted terminal annual leave 
either immediately prior or subsequent to retirement on and after the date of 
the lump-sum leave payment statute of December 21, 1944; instead, he must 
work through the last day of the month in which he reaches 70 years of age, 
at which time he is entitled under said statute to receive a lump-sum payment 
for all accumulated and current accrued annual leave to his credit on the 
last day of active duty. 


Comptroller General Warren to the National Housing Administrator, January 
13, 1945: 
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There has been received a letter dated January 5, 1945, from the 
Director of Personnel, Federal Housing Administration, reading as 
follows: 


Your decisions are respectfully requested regarding four problems which have 
arisen in this Administration in connection with the application of Public Law 
525, 78th Congress, approved December 21, 1944, providing for lump sum payment 
to certain Governnfent employees for accumulated or accrued annual leave due 
upon separation from Government service. 

(1) It is understood that under this law the period of terminal annual leave 
is not to be considered as service. Therefore, the question arises as to whether 
an employee who completes his period of eligibility for a within-grade pay in- 
crease under Public Law 200 during the quarter ending December 31, 1944, and 
who resigns with last working day prior to December 31, 1944, but with sufficient 
annual leave to carry him beyond January 1, 1945, is entitled to receive compen- 
sation for the within-grade pay increase he would have received January 1, 1945, 
had he remained in the service until the expiration of the period of such annual 
leave. 

(2) Again taking into consideration the fact that the period of terminal leave 
is not to be considered as service, it is questionable whether an employee retiring 
because of age should, as in the past, take the annual leave to his credit prior 
to the date of reaching retirement age, or whether he may remain in a duty status 
through such date and be paid for annual leave subsequent thereto. 

(3) In readjusting employees from a full-time per annum basis to either a per 
dient status or a part-time per annum basis, we have previously required them to 
exhaust all annual leave to their credit on a full-time basis before changing their 
status and before permitting them to perform any intermittent or part-time duty. 
Section 3 of the law provides for lump sum payments for annual leave to employ- 
ees transferring to positions under different leave systems. Per diem and part- 
time employees are not subject to any leave system. Your decision is requested as 
to whether we may compensate such employees for their annual leave in a lump 
sunf and permit them to perform intermittent or part-time service on dates which 
ordinarily would be covered by the period of terminal annual leave, or will such 
action involve dual compensation. 

(4) Please advise the exact withholding tax table which should be used in 
computing the amount of tax to be taken on lump sum payments. 


Question (1). Section 1 of the act of December 21, 1944, 58 Stat. 845, 
Public Law 525, contains a sentence, as follows: 
* * * Such lump-sum payment shall equal the compensation that such em- 


ployee would have received had he remained in the service until the expiration 
of the period of such annual or vacation leave * * *. 


That provision serves only as a formula or rule for computing the 
amount of the lump-sum payment under that statute for annual or 
vacation leave of absence with pay (including Sundays and holidays). 
There is manifested no purpose or intent to extend to such period the 
provisions of any other law upon the basis that the employee would 
have remained in the service. The understanding expressed in the 
first sentence of question 1 is correct, namely, that such period “is not 


to be considered as service.” See in that connection the answer to 


question 5, decision of January 11, 1945, B-46683, 24 Comp. Gen. 511, 
as follows: 


* * * it may be stated that the last day of active service of an employee 
receiving a lump sum payment for leave will be the date of separation from the 
service and any period between that date and the date of reenfployment, either in 
the same or a different agency, must be regarded as a break in service for the 
purpose of determining rights to within-grade promotions * * * even though 
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the period used as the measure for computing the lump sum payment for leave 
otherwise would bridge over the break in service in whole or in part. 


Section 7 (b) of the Classification Act, as amended by section 2 of 
the act of August 1, 1941, 55 Stat. 613, authorizes within-grade promo- 
tion, if the employee otherwise is eligible, “each eighteen months of 
service” or “each thirty months of service” [Italics supplied], depend- 
ing upon the grade held. Accordingly, as an employee is required to be 
regarded as having been separated from the service upon the last day 
of active duty prior to the beginning of terminal annual leave if on or 
after December 21, 1944 (see answer to question 2, decision of January 
11, 1945, B-+46683, 24 Comp. Gen. 511), he would not be entitled to re- 
ceive compensation at an increased rate as for a within-grade promo- 
tion effective as of January 1, 1945, in computing the lump-sum 
payment for leave. However, if an employee’s last day of active duty 
was prior to December 21, 1944, and he was in a terminal annual leave 
status on or prior to that date, the act of December 21, 1944, requiring 
payment of a lump sum for terminal annual leave, would have no ap- 
plication and thus, the employee would be entitled to payment for the 
period of his terminal annual leave in the usual manner, including the 
benefit of the within-grade promotion effective as of January 1, 1945. 
See answer to question 1, decision of January 11, 1945, B-46683, 24 
Comp. Gen. 511, and the decision cited therein. 

Question (2). An employee retiring for age—70 years—may not be 
granted terminal annual leave either immediately prior, or subsequent, 
to retirement. Instead, he must work through the last day of the 
month in which he reaches 70 years of age at which time he is entitled 
to receive a lump-sum payment for all accumulated and current accrued 
leave to his credit upon the last day of active duty. See answer to 
question 2, decision of January 11, 1945, B-46683, 24 Comp. Gen. 511. 

Question (3). This question is answered in the affirmative. See 
question and answer 7, decision of January 13, 1945, B-46726, 24 
Comp. Gen. 522, to the Secretary of War. 

Question (4). This question is more properly for consideration by 
the Commissioner of Internal Revenue. 


(B-46831) 
LEAVES OF ABSENCE—LUMP-SUM PAYMENTS 


Employees who entered a terminal leave status prior to the date of the lump-sum 
leave payment statute of December 21, 1944, may not be paid a lump sum 
under the statute for the unexpired period of such leave. 

In the case of applications filed on or after the date of the lump-sum leave pay- 

ment statute of December 21, 1944, for payment in accordance with the act of 

August 1, 1941, as amended, for accumulated and current accrued annual 

leave to the credit of employees who entered the military or naval service sub- 

sequent to May 1, 1940, but prior to December 21, 1944, payment is required 
to be made under the 1944 statute, even though the leave period covered by 
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such payment, beginning with the day following the last day of active civilian 
service was prior to December 21, 1944. 

Where applications were filed by employees in the armed forces prior to the date 
of the lump-sum leave payment statute of December 21, 1944, for payment 
under the act of August 1, 1941, as amended, for their accumulated and current 
accrued annual leave, the payment for suck leave should be processed as 
terminal annual leave under the leave regulations then in force, without 
regard to the 1944 statute. 

Standard pay-roll forms are acceptable as vouchers in making lump-sum pay- 
ments for accumulated and current accrued annual or vacation leave under 
the act of December 21, 1944; and in support thereof there should be shown— 
in addition to the information now required as to name, grade, salary rate 
and separating action (except retirement deductions)—the number of days 
and hours of accumulated and current accrued annual leave, the period over 
which such leave has been computed for the purpose of determining the 
amount of the lump-sum payment, and the tax deduction. 

Where employees, who have entered the military or naval service subsequent to 
May 1, 1940, die while in service on or after the date of the lump-sum leave 
payment statute of December 21, 1944, without having exercised their statu- 
tory right of election to be paid for their accumulated and current accrued 
annual leave, this office will consider a claim by the decedent’s beneficiary or 
estate for a lump-sum payment for such leave, on the basis that at the time 
of death the decedent was a “civilian * * * employee” within the mean- 
ing of section 2 of the statute authorizing lump-sum leave payments in the 
case of deceased employees. 

In the case of employees who have died prior to the date of the lump-sum leave 
payment statute of December 21, 1944, while in the military or naval service, 
without having exercised their election to be paid for their accumulated and 
current accrued annual leave under the act of August 1, 1941, as amended, 
no lump-sum leave payments may be made to the decedenfs’ beneficiaries or 
estates under section 2 of the statute. 


Comptroller General Warren to the Secretary of Agriculture, January 16, 1945: 

I have your letter of January 9, 1945, submitting for decision several 
questions relative to the application of the act of December 21, 1944, 
58 Stat. 845, Public Law 525. 

The questions will be stated and answered in the order presented. 

1, Are the provisions of the Act to be considered mandatory, in that the sepa- 
ration date shall be as of the last day of active duty, regardless of whether the 
employee wishes to remain on the rolls until the expiration of the period that 
would be covered by his accumulated and accrued leave, or may the employee 
elect to have terminal leave run in the usual manner with regulation effective 
at the expiration of such leave? 

It was held in decision of January 11, 1945, B-46683, 24 Comp. Gen. 
511 (answer to question 2) : 

* * * that the statute is mandatory and that terminal annual or vacation 
leave may not be granted immediately prior to separation from the service in 


any case where it is known in advance that the employee is to be separated from 
the service. * * * 


That holding serves to answer this question. 


_ 2, Is it mandatory that an employee, who entered on terminal leave prior to 
the effective date of the Act, be paid a lump-sum payment for the unexpired 
period of such leave? 


This question is answered in the negative. See answer to question 1, 
decision of January 11, 1945, supra. 
3. We have cases of employees who entered military service prior to the effec- 


tive date of this Act, but did not elect to receive compensation for accumulated 
and accrued annual leave. Some of these employees have now requested that 
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compensation for such leave be paid. Inasmuch as the leave periods for which 
they would be paid are prior to the date of Public Law 525, is the compensation 
for leave payable under this Act? 

Section 1 of the act of December 21, 1944, Public Law 525, provides, 
so far as here material, as follows: 








That whenever any civilian officer or employee of the Federal Government or 
the government of the District of Columbia * * * elects to be paid com- 
pensation for leave in accordance with the Act of August 1, 1941, as amended 
by the Act of April 7, 1942, or section 4 of the Act of June 23, 1948, he shall be 
paid compensation in a lump sum for all accumulated and current accrued annual 
or vacation leave to which he is entitled under existing law. * * * 




















So far as the present question is concerned, the word “elects” refers to an 
election, under the 7941 statute, as amended, 56 Stat. 200, by employees 
who shall have entered the armed forces subsequent to May 1, 1940, “to 
receive, in addition to their military pay, compensation in their civilian 
positions covering their accumulated or current accrued leave” instead 
of having such leave remain to their credit until their return from ac- 
tive military or naval service. This office has held that an employee 
may be paid for such leave by filing an application therefor at any 

time prior to restoration to his civilian position. 22 Comp. Gen. 546; 
decision of November 24, 1944, B-45646, 24 Comp. Gen. 410. The filing 
of an application to be paid for such leave may be accepted as an elec- 
tion within the meaning of the act of December 21, 1944. As the word 
“elects” in the statute is in the present tense, payment for such leave 
in a lump sum is required to be processed under that statute in any 
case in which the application is filed on or after December 21, 1944, even 
though the period over which the leave is computed follows imme- 
diately after the last day of active duty in the civilian position prior to 
entry into the active military or naval service. 22 Comp. Gen. 229. In 
such cases the last day of active service in a civilian position is to be 
regarded as the date of separation or military furlough from the civil- 
ian position, the period over which the leave is computed not counting 
as service in the civilian position in this connection. See answer to 
question 5, decision of January 11, 1945, supra. Where an application 
was filed prior to December 21, 1944, the payment for such leave should 
be processed as terminal annual leave under the leave regulations then 
in force without regard to the act of December 21, 1944. Compare an- 
swer to question 1, decision of January 11, 1945, supra. 



















































































4. The Act provides that in the event an employee takes a position in another 
Government agency prior to the expiration of the period covered by such leave 
payment, he shall refund to the employing agency an amount equal to the compen- 
sation covering the period between the date of reemployment and the expiration 
of such leave period. Sums so refunded shall be covered into the Treasury as 
“Miscellaneous Receipts.” 

a. Should the employee be required to refund the gross amount of compensation 
earned or the net compensation received after withholding tax has been deducted? 

b. If refund is to be made in the net amount, how will the withholding tax on the 
unexpired period of the lump-sum payment be adjusted and by whom? 

c. Will the above provision of the Act requiring refunds have the effect of ex- 
cluding an individual from Government employment before the expiration date 
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of his accrued leave in the event he is financially unable to make appropriate re- 


fund or will the denial of leave recredit by the employing office satisfy this obliga- 
tion? 


d. If refund need not be made in full prior to new employment, may it be 
liquidated in installments, payroll deductions, or otherwise? 

e. If the answer to the above question is in the affirmative and refund in the net 
amount is permitted, should the tax adjustment be made proportionately on each 
installment payment or at the time final installment on refund is made? 

f. Will a refund be required of an employee who resigns and receives a lump-sum 
payment and is subsequently reemployed as a consultant on a WAE basis before 
the expiration date of accrued leave? 


Referring to questions a and b, the gross amount of compensation 
earned is required to be refunded. See answer to question (3), decision 
of January 13, 1945, B-46726, 24 Comp. Gen. 522. For the answers to 
questions c, d, and e, reference is made to the following answer to ques- 
tions (1) and (2), decision of January 13, 1945, supra: 

It is evident no cases of such refunds actually have arisen; and, if and when 
they do arise they will be for consideration in the first instance by the reemploy- 
ing agency. However, it may be stated that the act would seem to contemplate an 
immediate refund of the entire amount of the lump sum payment and that such 
requirement should be made a condition precedent to the reemployment. 
Question f is answered in the negative. See answer to question (7), 
decision of January 13, 1945, supra, and the answer to question (3), 
decision of January 13, 1945, B-46790, 24 Comp. Gen. 526. 

5. In the event of death of the employee the Act specifies that the lump-sum 
compensation shall be paid to the beneficiary designated under the retirement 
Act applicable to his service. What procedure is prescribed for preparation, 
verification, and payment of such obligations? 

All death cases are required to be forwarded to the Claims Division 
of the General Accounting Office for direct settlement. See answer 
to question (4), decision of January 13, 1945, B-46726, supra. 


6. Are standard pay-roll forms acceptable as vouchers in marking lump-sum 


payments? If so, what will your office require in the way of explanatory data 
thereon? 


The first part of this question is answered in the affirmative. In 
support of the lump-sum payment on the pay-roll voucher there should 
be shown, in addition to the information now required as to name, 
grade, salary rate, and separating action (except retirement deduc- 
tions), the number of days and hours of accumulated and current ac- 
crued annual leave and the period over which such leave has been 
computed for the purpose of determining the amount of the lump- 
sum payment, and the tax deduction. 

7. The Act provides for lump-sum payments “whenever any civilian officer 
or employee of the Federal Government * * * is separated from the service 
or elects to be paid compensation for leave * * *” [italics supplied] in 
accordance with the law permitting the payment of compensation for annual 
leave concurrently with military duty. We have noted your decision in 22 Comp. 
Gen. 42, wherein it was held that a furlough without pay to enter the military 
service is to be regarded as a “separation” for the purpose of computing terminal 
leave, and the decision in 22 Comp. Gen. 990 that the entry of an employee into 


active military duty is to be regarded as a “separation” under the regulation 
requiring that an employee who is indebted to the Government for advanced 
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annual leave at the time of his separation from the service shall be charged 
with such indebtedness. Nevertheless, there is some doubt in our minds that 
entry into the military service is intended under Public Law 525 to be considered 
a separation from the employee's civilian position. In this connection, it is 
observed that secfion 1 of the Act states “whenever any civilian officer or em- 
ployee * * * elects to be paid compensation * * * .” [Italics supplied.] 
Furthermore, section 2 provides for lump-Sum payment of the compensation for 
leave to the designated beneficiary or estate of a deceased “civilian officer or 
employee.” [Italics supplied.] Unless it be considered that the person who leaves 
his civilian position to enter military service remains a civilian officer or em- 
ployee for the purposes of receiving lump-sum compensation for accumulated 
and accrued annual leave, it would appear that there is no provision whereby the 
lump-sum payment otherwise due such a person may be paid to his designated 
beneficiary or estate should he die while in the military service. We would 
appreciate being advised, therefore, if persons otherwise considered on military 
furlough may be considered as not separated from their civilian positions with 
respect to the right to have lump-sum payments made under this Act to their 
designated beneficiaries or estate. 


As you suggest, section 1 of the act of December 21, 1944, does imply 
that a civilian officer or employee who has entered the active military 
or naval service remains in a civilian status for the purpose of exercis- 
ing his election to be paid for the accumulated and current accrued 
leave which stood to his credit when he entered the active military or 
naval service. See answer to question 3. Upon that basis such an 
employee may be regarded, also, as having been a “civilian officer or 
employee” at the time of death within the meaning of section 2 of the 
statute authorizing payments in death cases. Hence, in any case of 
an employee who has entered (subsequent to May 1, 1940), or hereafter 
enters, the active military or naval service and dies on or after Decem- 
ber 21, 1944, without having exercised his election to be paid for his 
leave either in accordance with the procedure in effect prior to Decem- 
ber 21, 1944, or in a lump sum under section 1 of the act of December 
21, 1944, this office will consider a claim by his designated beneficiary 
or, in the absence of a designated beneficiary, by his estate, under 
section 2 of the statute. Payment for leave in a lump sum is not author- 
ized in any case where death occurred prior to December 21, 1944. 


(B-46891) 
LEAVES OF ABSENCE—LUMP-SUM PAYMENTS 


An employee who entered a terminal leave status prior to the date of the lump- 
sum leave payment statute of December 21, 1944, and who has been carried 
on the pay rolls since that date may not be paid a lump sum for such leave 
as remained to his credit. 

An employee who transferred to enter on duty as a Postmaster (a position under 
a different leave system to which his previously accumulated and accrued 
leave could not be transferred) prior to the date of the lump-sum leave pay- 
ment statute of December 21, 1944, now has no claim under section 3 of the 
act, controlling lump-sum payments for leave upon transfer to different leave 
systems, for a lump-sum payment for such previously accumulated and 
accrued leave. 

A transfer between positions under the same leave system, as distinguished from 
a separation and reappointment after one or more days, is not a separation 
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from the service within the meaning of section 1 of the act of December 21, 
1944, providing for lump-sum payments for leave to separated employees, and, 
therefore, a lump-sum payment for the accumulated and current accrued 
annual or vacation leave to the credit of an employee making such a transfer, 
with a consequent need of refund, is not required. 

The definition of “break in service’—separation from Federal service for 30 or 
more calendar days—appearing in section 1.1 (g) of the Annual and Sick 
Leave Regulations has no application under the act of December 21, 1944, 
providing for lump-sum paynfents for leave upon separation from service, 
and, therefore, if an employee actually is separated for one or more days prior 
to reappointment in another position under the same leave system, a lump- 
sum leave payment is required and the employee will be subject to the require- 
ment of section 1 of the act regarding refund upon reemployment. 

In the case of an employee entering the military or naval service subsequent to 
December 21, 1944, as well as in any case of final separation from service, 
the employee is entitled under the act of Decentber 21, 1944, to be paid for 
all accumulated and current accrued annual or vacation leave in a lump 
sum representing his base salary for the period necessary to exhaust his 
leave, plus the normal increment allowed under the War Overtime Pay Act of 
1943—the leave to be computed over the period immediately following the 
last day of active civilian duty prior to entry into the military or naval 
service. 


Comptroller General Warren to the Attorney General, January 17, 1945: 


I have your letter of January 8, 1945 (received January 11), sub- 
mitting several questions relative to the application of the act of De- 
cember 21, 1944, 58 Stat. 845, Public Law 525. 

The questions will be stated and answered in the order presented. 


1. Is the Department obliged to pay off in a lump sum all claims for accumu- 
lated and accrued annual leave, or may the Department alone, or by agreement 
with the employee, permit his name to appear on the pay rolls until the leave is 
exhausted, as has been the practice in the past? Considerations in favor of the 
latter procedure are the added service credit allowable to the employee if the 


period is rather extensive and the smaller withholding tax in proportion to the 
total payment. 


In decision of January 11, 1945, B-46683, 24 Comp. Gen. 511 (answer 
to question 2) it was held: 

* * * that the statute is mandatory and that terminal annual or vacation 
leave may not be granted immediately prior to separation from the service in 


any case where it is known in advance that the employee is to be separated from 
the service. * * * 


That answers this question. 


2. If the answer to the foregoing requires that the Department pay off leave in 
a lump sum, i. e., that this provision of the law is mandatory and allows no ex- 
ception, is the Department required to pay off in a lump sum such leave credit 
as may remain in the case of an employee who began his terminal leave prior to 
December 21 and who has been carried on the pay rolls since that time? As- 
suming that the answer to this question is in the affirmative, as of what day is 
the employee to be considered separated? Is there any need to amend the original 
separation action on the records of the personnel office? 


The first part of this question is answered in the negative, making it 
unnecessary to answer the other parts of the question. See answer 
to question 1, decision of January 11, 1945, B-46683. 

3. Related to the foregoing questions is the case of an employee who left 
our service March 31, 1944, with fifty days leave to his credit to enter on duty as a 


postmaster April 1 (a position not under the same leave law). He is now ap- 
plying for a lump sum payment for his leave. On the theory that the leave credit 
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is a continuing obligation and in existence December 21, the effective date of the 
law, does the language of the third section of the act “that all * * * leave 
be liquidated by a lump-sum payment * * *” permit the immediate settle- 
ment of this leave account (as the law clearly requires for cases arising in 
the future?) Considering the purpose of the act, it would seem highly desirable 
to construe the language liberally so as to permit the liquidation of such out- 
standing leave credits rather than to have them remain for future settlement. If 
your answer is that such leave credits cannot now be liquidated, the effect may be 
to deprive the former employee of his leave, since the right thereto is dependent 
upon reentry into a service under the same leave system which in turn may be 
rendered very difficult if it is known to the agency that the employee will bring 
with him a claim for a considerable amount of leave. If your answer is in the af- 
firmative, to what period, or date, will these leave credits be recognized, in view 
of your decision of September 15, 1939, 19 Comp. Gen. 366? 

No provision of the act of December 21, 1944, is retroactively ef- 
fective. Hence, section 3 of the statute, 58 Stat. 846, controlling lump- 
sum payments for leave upon transfers to different leave systems has 
no application to an employee who was transferred or reappointed 
from the Department of Justice to the office of Postmaster, April 1, 
1944—prior to December 21, 1944. Such postmaster now has no claim 
for a lump-sum payment for leave which was not transferable prior 
to the date of the act from the Department of Justice to his office as 
Postmaster. Referring to your suggestion that the effect of a nega- 
tive answer to this question “may be to deprive the former employee of 
his leave”, there have been numerous instances in the past in which 
employees have lost their leave, but the statute may not be applied 
retroactively effective to cover such cases in the absence of a provision 
in the statute specifically so providing. 

4. An employee is leaving the service of the Department of Justice, having 
thirty-five days leave to his credit, to enter on duty the following day, January 16, 
1945, in another government agency operating under the same leave system. In 
view of the language of section 1 of the act, is it necessary for the Department to 
liquidate the leave with consequent need of refunds, etc.; or may the action be 
construed as a simple transfer, not requiring the procedure specified for separa- 
tions? 

(a) If the answer is that the action is a transfer, to what extent may there be 
a break in service, if any? Note that “break in service” is defined in the leave 
regulations as a break in Federal service of thirty or more calendar days. 

Section 1 of the act of December 21, 1944, is applicable only in case 
an officer or employee who (1) “is separated from the service” or (2) 
“elects to be paid compensation for leave in accordance with the Act of 
August 1, 1941, as amended by the Act of April 7, 1942, or section 4 of 
the Act of June 23, 1943.” A transfer between positions under the 
same leave system either in the same or different agencies is not a 
separation from the service or an election under the cited statutes 
within the meaning of the law. Compare section 3 of the statute. In 
the case of transfer the leave may or may not be transferable to the 
new positinn under the leave regulations. See section 4.8 and 4.9 of 
the leave regulations as revised by the Civil Service Commission effec- 
tive January 1, 1945. 
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Referring to question (a), the definition of “break in service” ap- 
pearing in section 1.1 (g) of the leave regulations, supra, has no appli- 
cation under the act of December 21, 1944. If that were not the situ- 
ation, no lump-sum payment under the law could be made until 30 
days after separation from the service, which clearly was not intended. . 
Hence, if an employee actually is separated from the Department of 
Justice, a lump-sum payment for leave is required and the employee 
will be subject to the requirement of section 1 of the law regarding 
refund upon reemployment in another agency under the same leave 
system, even though such reemployment be within 30 days—provided 
there is an actual separation of one or more days. 


5. An employee left our service December 26 to enter the military service, hav- 
ing forty-six days annual leave to his credit for which he elected to receive com- 
pensation under the act of August 1, 1941. Under the terms of the “Lane Bill” 
his lump-sum payment is to be computed as though he had remained in the service 
until the expiration of the period of his leave. 

(a) In this case, as well as in any final separation from the Federal service, it 
is assumed that the employee is entitled to his base salary for the period necessary 
to exhaust the leave, plus the normal increment allowable under the War Over- 
time Pay Act. Is this correct? 

(b) The employee was entitled to an automatic promotion on January 1, 1945, 
had he remained in the service. Is the lump-sum payment to include such in- 
crease of compensation? The question arises from the fact that the active serv- 
ice ceased at the close of business December 26 and the payment for leave not 
being regarded as compensation, it would seem to follow that no service credit is 
allowable for the four days in December needed to complete the eighteen months 
waiting period in his case. There appears to be an obstacle to the automatic pro- 
motion in the apparent conflict between the language of the statute that the lump 
sum shall be computed as though the leave were taken as such and the conse- 
quences resulting from the last proviso of the first section that the lump sum shall 
not be regarded as compensation (except for taxation) and shall not be subject 
to retirement deductions—hence, the period covered thereby is not creditable to the 
employee’s service record. 


The proposition stated in question (a) is correct, the leave to be 
computed over the period immediately following the last day of active 
duty in the civilian position prior to entry into the military or naval 
service. See answer to question (3), decision of January 16, 1945, 
B-46831, 24 Comp. Gen. 528, to the Secretary of Agriculture. Ques- 
tion (b) is answered in the negative. See answer to question (1) 
decision of January 13, 1945, B-46790, 24 Comp. Gen. 526. 

6. A number of inquiries have been received regarding settlement for leave 
standing to the credit of a deceased employee. In nearly all cases, there is an 
outstanding claim for salary as well. 

(a) In this situation, will the Department submit to the General Accounting 
Office, the claim for salary due at the time of death and itself settle the claim 
for leave in the manner provided by the law, or 


(b) is the Department to certify both claims to the General Accounting Office 
for disposition? 


Question (a) is answered in the negative, and question (b) in the 
affirmative. See answer to question (4), decision of January 13, 1945, 
B-46726, 24 Comp. Gen. 522. 

7. While this office does not have a specific instance at hand for presentation, 


the following questions require solution and it will be appreciated if your office 
will advise, in the case of a reemployment under section 1 of the act, 
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(a) whether the employee must refund the entire or gross amount of salary, 
including the tax withheld, or whether he is required to refund the net amount 
after the tax has been deducted, 

(b) when must the refund be made: immediately after reemployment—or 
prior to the first salary payment thereunder, 

(c) whether failure to make payment precludes payment of salary in the 
second position and 

(d) whether it would be permissible to allow installment payments, the leave 
to be credited in proportion to the percentage of repayment. 


Referring to question (a), the gross amount of salary, including the 
tax withheld, is required to be refunded. See answer to question (3), 
decision of January 13, 1945, B-46726. Referring to questions (b), 
(c), and (d), see answers to questions (1) and (2), decision of Janu- 
ary 13, 1945, B-46726, which appear to answer these three questions. 


(B-46632) 


LEASING OF QUARTERS FOR PUBLIC HEALTH SERVICE OFFICERS— 
APPROPRIATION AVAILABILITY 


In the absence of specific provision therefor, the expense of leasing houses as 
living quarters for commissioned officers of the Public Health Service sta- 
tioned in Hawaii may not be charged to funds appropriated by the Labor- 
Federal Security Appropriation Act, 1945, for miscellaneous and contingent 
expenses of the Public Health Service, or to any other appropriated funds 
under the control of the Federal Security Administrator, even though suit- 
able quarters cannot be procured by the officers personally or within their 
authorized rental allowance. 


Assistant Comptroller General Yates to the Federal Security Administrator, 
January 18, 1945: 


There has been considered your letter of January 3, 1945, as follows: 


Two commissioned officers, Public Health Service, are under orders to proceed to 
permanent stations in Hawaii for quarantine inspection work and medical care of 
Coast Guard personnel and other Public Health Service beneficiaries. Such work 
constitutes regular and usual work of the Public Health Service. Also, it is 
expected that one or more Public Health Service commissioned officers in the near 
future will be ordered to proceed to Hawaii for emergency health and sanitation 
activities in connection with the national defense. As a part of such health 
and sanitation activities and at the request of the military authorities, the Public 
Health Service has been carrying on in Hawaii plague and dengue-yellow fever 
control work. Emergency health and sanitation activities are under the direction 
of the District Director of the Public Health Service. Under him is a staff of 
Public Health Service commissioned officers and certain civilian personnel. 
There are also about 450 Army enlisted men assigned to operate equipment and 
perform other work under the supervision of trained Public Health Service 
officers. Such work is designed to protect the health of the armed forces and 
to prevent the spread of disease to and from members of the armed forces and 
the civilian population of the continental United States as well as in Hawaii 
itself. The First Supplemental Appropriation Act, 1945, increases the amount 
available for emergency health and sanitation activities. 

After the outbreak of the war, the United States Army took over the United 
States Quarantine Station at Honolulu and immediately dispossessed the Public 
Health Service officers who were occupying the quarters on the Station. The Dis- 
trict Director for Hawaii has reported that he has been unsuccessful in his 
efforts to have the War Department or the Navy Department provide any space 
for living quarters for the officers of the Public Health Service. Also, he has 
been unable to arrange with other agencies to make space available. 


| 
| 
| 
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We are advised that the regulations of the War Department Territorial Office 
of Internal Security require that no person may proceed to Hawaii unless 
advance certification is made by proper authority that specific living quarters 
are actually available. Efforts to obtain an exemption for Public Health Service 
officers have been unsuccessful. The housing situation in Honolulu is extremely 
serious and the District Director there has found it impossible to negotiate leases 
for living quarters in behalf of the officers now awaiting permission to proceed 
to Honolulu from the States. The Public Health Service has decided to rent 
quarters for these commissioned officers if existing appropriations are available 
for such purpose. Accordingly, negotiations have been instituted looking to the 
leasing of one or two houses to be used as quarters for officers of the Public 
Health Service. 

Your advice is now requested as to the availability of the appropriation “Mis- 
cellaneous and contingent expenses necessary for the work of the Public Health 
Service,” or other current appropriations for the leasing of quarters for officers 
who are to be engaged in Hawaii in regular and usual work of the Public Health 
Service. The appropriation indicated enumerates certain items, but the enumera- 
tion does not purport to be exclusive. One of the items enumerated is for 
allowances for living quarters as authorized by the act approved June 26, 1930 
(5 U. &. C. 118a). That act relates to the furnishing of quarters to civilian 
officers and employees in foreign countries, and by its terms is applicable only 
within the limits of appropriations made for such purpose. Ordinarily, of 
course, appropriations for allowances and commutation of quarters for commis- 
sioned officers are available to the Service and there is no need, when quarters 
are not available for commissioned officers at stations of the Service itself, to go 
outside to secure living quarters through rental arrangements. However, the act 
of June 26, 1930, appears to evidence a purpose on the part of Congress to make 
possible the renting of quarters for its personnel by the Government in situations 
in which quarters are not otherwise obtainable. Contingencies of the type which 
have now arisen in Hawaii would appear to require a sufficiently broad construc- 
tion of the various acts and of the appropriate language to meet such a 
contingency. 

Your advice also is requested as to the availability of the appropriation 
“Emergency health and sanitation activities, Public Health Service (national 
defense), 1945” for leasing quarters for officers engaged in activities embraced 
within the scope of that appropriation. This appropriation is in terms for all 
expenses necessary to enable the Surgeon General to conduct activities to pro- 
vide emergency health and sanitation services in certain defined areas. Under 
these circumstances, if the work of the Service for such emergency purposes is 
not to be impeded, the leasing of quarters for use by commissioned officers upon 
their arrival seems necessary. It is understood, of course, that commissioned 
officers would not be paid rental allowances to the extent that they are furnished 
such leased quarters. 

In view of the urgency of the situation, early consideration is respectfully 
requested. 


The Labor-Federal Security Appropriation Act, 1945, approved 
June 28, 1944, 58 Stat. 547, 557, 560, appropriating funds for the vari- 
ous activities of the Public Health Service for the fiscal year ending 
June 30, 1945, under the headings “Commissioned officers, pay, and so 
forth,” “Emergency health and sanitation activities (national de- 


fense)” and “Miscellaneous and contingent expenses” provides as 
follows: 


Commissioned officers, pay, and so forth: For pay, allowance, and commutation 
of quarters for not to exceed five hundred and seventy regular active commis- 
sioned officers * * *, 

Zmergency health and sanitation activities (national defense): For all ex- 
penses necessary to enable the Surgeon General of the Public Health Service to 
conduct independently or to assist State and local health authorities in health 
and sanitation activities (1) in areas adjoining military and naval reservations, 
(2) in areas where there are concentrations of military and naval forces, (3) in 
areas adjoining Government and private industrial plants engaged in defense 
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work, and (4) in private industrial plants engaged in defense work, and to provide 
emergency health and sanitation services in Government industrial plants en- 
gaged in defense work and in areas adjoining United States military and naval 
reservations outside the United States; such expenses to include personal serv- 
ices in the District of Columbia and elsewhere, the acquisition by transfer from 
the War Department of not to exceed two hundred and fifty general-purpose auto- 
motive vehicles to be paid for by transfer of funds, maintenance and operation 
of passenger-carrying automobiles, stationery, travel, printing and binding, the 
purchase of oils, larvicides, and other diluents without regard to section 3709 
of the Revised Statutes, purchase of reprints from State, city, and private publi- 
cations, and items otherwise properly chargeable to the appropriation for mis- 
cellaneous and contingent expenses of the Public Health Service, $11,250,000, of 
which not to exceed $53,686 may be transferred to the appropriation “Pay and so 
forth, commissioned officers, Public Health Service.” 

* * * * > » * 


Miscellaneous and contingent expenses: For miscellaneous and contingent ex- 
penses necessary for the work of the Public Health Service, including stationery 
supplies ; operation, maintenance, and repair of passenger-carrying automobiles; 
contract stenographic reporting services ; not to exceed $4,500 for the preparation 
ef public health exhibits, including personal services and the cost of acquiring, 
transporting, and displaying exhibit nraterials; packing, unpacking, crating, 
drayage, and transportation of personal effects of commissioned officers on trans- 
fer from one official station to another in the public interest when authorized by 
the Surgeon General in the order directing such transfer; not to exceed $850 for 
lawbooks, books of reference, and periodicals for the Office of the Surgeon Gen- 
eral; nominal compensation of collaborating epidemiologists and others; and 
allowances for living quarters (not exceeding $1,700 for any one person), includ- 
ing heat, fuel, and light, as authorized by the Act approved June 26, 1930 (5 
U.S. C. 118a) ; $190,000. 


Thus, the appropriation for “Emergency health and sanitation activ- 
ities (national defense) ,” swpra, provides funds for all expenses nec- 
essary to enable the Surgeon General of the Public Health Service to 
conduct health and sanitation activities, “such expenses to include 
* * * items otherwise properly chargeable to the appropriation for 
miscellaneous and contingent expenses of the Public Health Service.” 
The appropriation for “Miscellaneous and contingent expenses” pro- 
vides for miscellaneous and contingent expenses necessary for the work 
of the Public Health Service, including “allowances for living quar- 
ters (not exceeding $1,700 for any one person), including heat, fuel, 
and light as authorized by the Act approved June 26, 1930 (5 U.S. C. 
118a) * * *” 

The said act of June 26, 1930, 46 Stat. 818, provides as follows: 


That under such regulations as the heads of the respective departments con- 
cerned may prescribe and the President approve, civilian officers and enyployees of 
the Government having permanent station in a foreign country may be furnished, 
without cost to them, living quarters, including heat, fuel, and light, in Govern- 
ment-owned or rented buildings and, where such quarters are not available, may be 
granted an allowance for living quarters including heat, fuel, and light, notwith- 
standing the provisions of section 1765 of the Revised Statutes (U.S. C., title 5, sec. 
70) : Provided, That said rented quarters or allowances in lieu thereof may be 
furnished only within the limits of such appropriations as may be made therefor, 
which appropriations are hereby authorized: Provided further, That the provi- 
sions of this Act shall apply only to those civilian officers and employees who are 
citizens of the United States. 


It will be noted that the act of June 26, 1930, supra, authorizes the 
furnishing of Government-owned or rented quarters, or an allowance 
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in lieu thereof when such quarters are not available, to civilian officers 
und employees of the Government having permanent station in a 
foreign country, within the limits of such appropriations as may be 
made therefor. Manifestly, even if it otherwise properly could be con- 
cluded that commissioned officers of the Public Health Service are 
“civilian officers and employees of the Government” within the mean- 
ing of that act and that the cited appropriation for “allowance for liv- 
ing quarters as authorized by the act of June 26, 1930” is available for 
leasing living quarters for such personnel, the latter statute would 
have no application to such officers stationed in Hawaii since it specifi- 
cally refers to stations in a “foreign country.” Obviously, Hawaii is 
not a foreign country. 30 Stat. 750; 31 Stat. 141. Also, see the regula- 
tions issued pursuant to the 1930 statute, which specifically defines 
“Foreign post” as “an official station located outside the continental 
United States, Alaska, Hawaii * * *.” Budget Circular A-8 dated 
August 1, 1943. 

It will be noted that the said appropriation act under the heading 
“Commissioned officers, pay, and so forth,” provides for the payment 
of “commutation of quarters” but there is no provision in any of the 
above-quoted appropriations—nor in any other appropriation under 
your control—expressly or impliedly authorizing the Public Health 
Service to lease quarters to be furnished its commissioned officers. 
Apparently, it is the administrative view that such leases may be en- 
tered into and the cost thereof properly regarded as an item of miscel- 
laneous and contingent expense. In that connection, it may be stated 
that the words “miscellaneous and contingent expenses,” as employed 
in acts making appropriations, long have been held to include such 
incidental, casual, and unforeseen expenses not otherwise provided for 
as are lawful, necessary and appropriate to the execution of duties re- 
quired by law in connection with the object for which the appropria- 
tion is made. 2 Comp. Dec. 42; 4 td. 287; 20 id. 282; 23 id. 420; 25 id. 
378; 16 Comp. Gen. 462; 23 id. 481. 

I am aware of no decision of the accounting officers in which it has 
been held that the leasing of living quarters for use by civilian, military 
or naval personnel is an incidental, casual, or unforeseen expense, such 
as properly may be charged to an appropriation for miscellaneous and 
contingent expenses. On the contrary, it long has been considered that 
the securing of suitable living quarters incident to the performance of 
an officer’s official duties is a matter personal to the officer; and when 
it has been considered that the exigencies of the public service re- 
quired the leasing of living quarters by the Government for use of 
its officers and employees—including military and naval personnel— 
the Congress specifically has authorized such leases and provided funds 
therefor, with certain limitations and restrictions. See the Naval Ap- 
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propriation Act, 1945, 58 Stat. 307, 316, which authorizes the hiring 
of quarters for naval and Coast Guard personnel “comparable to 
quarters assignable on a capital ship, as authorized by the Secretary 
to meet emergency conditions,” and the Military Appropriation Act, 
1945, 58 Stat. 585, under the heading “Barracks and Quarters, Army,” 
authorizing the rental of buildings, structures, etc., required for mili- 
tary use. Also, see 7 Comp. Dec. 408; 12 id. 397; B-31964, March 20, 
1943 ; B-44618, November 6, 1944. Cf. 17 Comp. Dec. 149; 26 id. 894; 
23 Comp. Gen. 522, 526. 

The mere fact that the Congress has authorized a particular de- 
partment to hire living quarters for its personnel under certain con- 
ditions and limitations may not be regarded as evidencing a general 
congressional intent to permit another department not granted such 
authority to hire quarters for its officers or employees under similar 
conditions and limitations, Also, the mere fact that suitable quarters 
at an officer’s assigned station cannot be procured by him personally 
or within his authorized rental allowance does not authorize the leasing 
by the Government of quarters to be furnished him. 

Accordingly, I have to advise that, under the circumstances stated in 
your letter, it must be concluded that the expense incident to leasing 
houses for commissioned officers of the Public Health Service stationed 
in Hawaii is not an item of miscellaneous and contingent expense 
properly chargeable to either of the above-quoted appropriations—or 
to any other current appropriation under the control of the Public 
Health Service. 


(B-46946) 
LEAVES OF ABSENCE—LUMP-SUM PAYMENTS 


Claims under the lump-sum leave payment statute of December 21, 1944, involving 
separation from service and transfer to agencies under different leave sys- 
tems—as distinguished from claims involving death in service or death after 
separation but before settlement has been made—may be settled in the usual 
manner on vouchers certified and approved under the administrative office 
from which the employee is separated or transferred. 

Under section 2 of the act of December 21, 1944, permitting a lump-sum payment 
for an employee’s leave, upon his death, to his beneficiary designated under 
the applicable retirement act, an employee may not designate one beneficiary 
to receive the leave payment and another to receive retirement deductions. 

The lump-sum leave payment authorized by section 2 of the act of December 21, 
1944, to be made to the designated beneficiary or estate of a deceased em- 
ployee is not to be regarded as salary or compensation for any purpose, and, 
therefore, no retirement deduction is required or authorized to be made from 
such a payment. 

In view of the mandatory nature of the lump-sum leave payment statute of 
December 21, 1944, a retiring employee may not be granted terminal annual 
leave either immediately prior or subsequent to retirement, whether the 
retirement be voluntary or involuntary; instead, he must work through the 
last day of the month in which he retires, at which time he is entitled under 
the statute to receive a lump-sum payment for all accumulated and current 
accrued leave to his credit on the last day of active duty. ; 
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In view of the requirements of the act of December 21, 1944, respecting lump-sum 
leave payments to employees transferring to positions under other leave 
systems, such an employee may not be granted terminal annual or vacation 
leave immediately prior to transfer. 


Comptroller General Warren to the President, United States Civil Service 
Commission, January 18, 1945: 
I have your letter of January 11, 1945, submitting for decision sev- 
eral questions relative to the application of the act of December 21, 
1944, 58 Stat. 845, Public Law 525. 


The questions will be stated and answered in the order presented. 


(1) Are claims under Public Law 525 to be adjudicated and paid by the employ- 
ing departments and agencies or by the General Accounting Office in (a) cases 
involving death in service or death after separation but before settlement has 
been made; (b) cases of separation; and (c) cases of transfers to agencies under 
different leave systems? 

All cases described in (a) are to be settled by the General Account- 
ing Office. See answer to question (4), decision of January 13, 1945, 
B-46726, 24 Comp. Gen. 522. The lump-sum payments due in cases 
described in (b) and (c) may be made in the usual way on vouchers 
certified and approved under the administrative office from which the 
employee is separated or transferred to a position in an agency under 
a different leave system. 

(2) Does Section 2 of Public Law 525 permit an employee to designate one 
beneficiary to receive payment for accrued leave and another beneficiary to receive 
retirement deductions? 

Section 2 of the act of December 21, 1944, Public Law 525, fixes the 
order of precedence for payment in death cases as follows: 

First, to the beneficiary or beneficiaries, if any, lawfully designated by the 
employee under the retirement Act applicable to his service; 

Second, if there be no such designated beneficiary, to the estate of such deceased 

employee. 
The law does not provide for the designation of a separate beneficiary 
to receive the lump-sum payments for leave to the credit of a deceased 
employee, but requires that such payment be made to the beneficiary 
lawfully designated under the applicable retirement act and, if there 
be no “such designated beneficiary”—under the retirement act—then to 
the estate. Hence, this question is answered in the negative. 

(3) Sections 1 and 3 of Public Law 525 provide that the lump-sum payment in 
case of separation or transfer to agencies under different leave systems shall not 
be regarded, except for purposes of taxation, as salary or compensation and shall 
not be subject to retirement deductions. No similar provision appears in Section 
2 which authorizes lump-sum payment in case of death. Should the omission of 
this provision in Section 2 be interpreted to mean that retirement deductions are 
required to be made from the amount of compensation due for accumulated and 
current accrued leave in death cases? 

The amount to be paid in death cases under section 2 of the statute 
is not salary or compensation for any purpose. See answer to questions 


(5) and (6), decision of January 13, 1945, B-46726. Hence, no retire- 








542 DECISIONS OF THE COMPTROLLER GENERAL 





ment deductions are required or authorized to be made from the lump- 
sum payment in death cases. This question is answered in the negative. 


(4) The Annual Leave Act of March 14, 1936, provides that annual leave shall 
be granted at such times as the heads of the various departments and establish- 
ments may prescribe. Section 1 of Public Law 525 provides that whenever an 
employee is separated from the service he shall be paid compensation in a lump 
sum for all of his accumulated and current accrued annual leave. The Commis- 
sion believes that the acts are separate and distinct and that an employee may 
apply for and be granted the amount of his accumulated and current accrued 
leave under the Act of March 14, 1936, and the regulations promulgated pursuant 
thereto prior to separation from the service. In other words, lump sum payment 
under Public Law 525 is not required until the employee “is separated.” Em- 
ployees are given service credit under the Retirement Act for periods of leave but 
in the case of immediate separation and a lump-sum payment no service credit 
would be given for the period covered by the leave payment. The question there- 
fore becomes important in retirement cases as to whether an employee may 
be granted leave under the Act of March 14, 1936, and have the period covered by 
such leave counted as creditable service under the Retirement Act. For exam- 
ple, an employee will reach automatic retirement age on June 30, 1945, and on 
that date will have completed 30 years’ service. May he apply for 90 days’ annual 
leave under the Act of March 14, 1986, prior to June 30, or does Public Law 525 
require that he must perform active duty until June 30 and receive a lump sum 
payment for the amount of his accumulated and current accrued leave on that 
date? Similarly, may an employee who is resigning or transferring to a position 
under a different leave system be granted annual leave under the Act of March 
14, 1936, or does Public Law 525 require that he accept a lump-sum payment 
covering the period of his service? 

In decision of January 11, 1945, B-46683, 24 Comp. Gen. 511 (answer 
to question 2), it was held— 

* * * that the statute is mandatory and that terminal annual or vacation 


leave may not be granted immediately prior to separation from the service in 


any case where it is known in advance that the employee is to be separated from 
the service. * * * 


Preliminary to that conclusion, said decision discussed the legislative 
history of the enactment, showing its primary purpose and intent, and 
gave consideration to the procedure in force prior to December 21, 
1944, pursuant to which employees were authorized to count the period 
of terminal annual leave for retirement purposes, to which you refer. 
See, also, the following answer to question (2), decision of January 
13, 1945, B-46790, 24 Comp. Gen. 526: 


An employee retiring for age—70 years—may not be granted terminal annual 
leave either immediately prior, or subsequent, to retirement. Instead, he must 
work through the last day of the month in which he reached 70 years of age, at 
which time he is entitled to receive a lump-sum payment for all accumulated and 
current accrued leave to his credit upon the last day of active duty. 

The same is true with regard to retirement for any reason, either vol- 
untary or involuntary. Also, for the reasons stated in the prior 
decisions of this office, above cited, an employee may not be granted 
terminal annual or vacation leave immediately prior to transfer to a 
position in an agency under another leave system. Accordingly, each 


of the subquestions included in this general question is answered in the 
negative. 
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(B-46997) 
LEAVES OF ABSENCE—LUMP-SUM PAYMENTS 


kmployees who had resigned and entered upon terminal annual leave beginning 
prior to the date of the lump-sum leave payment statute of December 21, 1944, 
and extending after that date may not change the effective dates of their 
resignations for the purpose of receiving lump-sum payments under said 
statute for the remainder of their leave, but the payments should continue to 
be made for regular pay periods until the effective dates of separation under 
the procedure in effect prior to December 21, 1944. 


Comptroller General Warren to the Secretary of the Interior, January 19, 1945: 
I have your letter of January 13, 1945, as follows: 


Public Law No. 525, 78th Congress, 2d Session, became effective December 21, 
1944. Section 1 of this Act provides in part that “whenever any civilian officer or 
employee of the Federal Government * * * is separated from the service 
* * * he shall be paid compensation in a lump-sum for all accumulated and 
current accrued annual or vacation leave to which he is entitled under existing 
law.” The lump-sum payment is to equal the conypensation that the employee 
separated from the service would have received had he remained in the service 
until the expiration of the period of his annual or vacation leave. However, under 
a proviso to the section, if such an employee is reemployed in the Federal service 
“under the same leave system” prior to the expiration of the leave period covered 
by the lump-sum payment, he must refund to the employing agency “an amount 
equal to the compensation covering the period between the date of reemployment 
and the expiration of such leave period, and the amount of leave represented by 
such refund shall be credited to him in the employing agency.” 

Prior to the effective date of this Act two employees of the Solid Fuels Adminis- 
tration for War had resigned and had entered upon terminal leave. One of these 
employees had accepted appointment as a consultant on a when-actually-employed 
basis, his appointment on such a basis to become effective immediately upon his 
separation from the position from which he had resigned. Several questions con- 
cerning these two employees are posed by the passage of Public Law No. 525. 

1. Do the provisions of Section 1 of the Act apply to employees separated from 
the service who had entered upon terminal leave prior to the passage of the Act? 
The legislative history of the Act offers some evidence that it was not the Con- 
gressional purpose to have the Act apply retroactively. Your attention is directed 
to the statement of Mr. Ramspeck, Chairman of the House Committee on the 
Civil Service, on the floor of the House to the effect that the bill (H. R. 4918) “only 
covers future cases” (90 Cong. Rec. 7662). 

2. Is the payment of compensation in a lump-sum to employees for the remainder 
of their accumulated and current accrued annual leave or vacation leave manda- 
tory? The legislative history offers some evidence that it was not the Congres- 
sional purpose to afford the employee the choice of terminal leave or lump-sum 
payment of compensation. During the House debate on the legislation Mr. 
Ramspeck concurred with the statement of Mr. Murray of Wisconsin that the 
legislation would eliminate the problem as to whether leave was earned during a 
period of terminal leave. (90 Cong. Rec. 7662-3.) 

3. If the Act does apply retroactively to employees who were on terminal leave 
when it became effective, do the positions of such employees become vacant and 
available to be filled as of the effective date of the Act, or as of the date they re- 
ceive (or elect to receive) lump-sum payment for the remainder of their leave, or 
as of the date on which their leaves would have expired had lump-sum payment 
not been received (or elected to have been received) ? 

4. If an employee resigns after the effective date of the Act and receives lump- 
sum payment in compensation for his leave, on what date does his position be- 
come vacant and available to be filled—on the day following his last day of active 
duty, or on the day he receives (or elects to receive) the lunyp-sum payment, or on 
the day on which his leave would have expired had he not received such pay- 
ment? 

5. If an employee resigns from a full-time position in the Federal service, but 
accepts appointment as a consultant on a when-actually-employed basis, such 
appointment effective immediately upon his separation from the position from 
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which he resigned, does the proviso to Section 1 of the Act operate to prevent pay- 
ment in a lump-sum for the leave to which the employee was entitled as of the date 
of separation from the full-time position? It would seem that the employee would 
not be reemployed in the Federal service “under the same leave system.” Section 
6.1 (e) (6) of the Annual and Sick Leave Regulation, promulgated by Executive 
Order No. 9414, issued January 13, 1944, excepts from leave benefits “consultants 
employed and paid on the basis of “when actually employed * * *” 
A ruling on these questions as early as possible is respectfully requested. 


It is understood that all five questions presented relate to the two 
employees described in the second paragraph of your letter who had 
resigned and entered upon terminal annual leave prior to December 21, 
1944, the effective date of the statute. If that be correct, their cases 
are not affected in any manner by the statute. See answer to ques- 
tion 1, decision of January 11, 1945, B-46683, 24 Comp. Gen. 511. 
Such employees may not change the effective dates of their resigna- 
tions during terminal annual leave beginning before and extending 
after December 21, 1944, for the purpose of receiving a lump-sum 
payment for the remainder of their leave, but the payments should 
continue to be made for regular pay periods until the effective date of 
separation under the procedure in effect prior to the date of approval 
of the statute. 


(B-46566) 


CERTIFICATION OF CONFIDENTIAL EXPENDITURES UNDER SECTION 
291, R. S—EFFECT OF CERTIFYING OFFICERS’ STATUTE OF DECEM- 
BER 29, 1941 


A later general statute is not to be construed as affecting the operation of an 
earlier special statute unless the special statute is expressly repealed or is 
so wholly inconsistent with the later general statute that its repeal must of 
necessity be implied. , 

The special provision of section 291, Revised Statutes, that the certificate of the 
Secretary of State as to the amount of a confidential expenditure shall be 
deemed a sufficient voucher, is not affected by the subsequent general statute 
of December 29, 1941, providing a procedure for the disbursement of moneys 
upon vouchers duly certified by bonded certifying officers, and, therefore, a 
voucher executed under section 291, Revised Statutes, need not be further 
certified, prior to payment by a disbursing officer, in accordance with the 
procedure prescribed by the 1941 statute. 


Comptroller General Warren to the Secretary of State, January 20, 1945: 
I have your letter of December 28, 1944, reference BF, as follows: 


31 U.S. C. 107 provides that “Whenever any sum of money has been or shall be 
issued, from the Treasury, for the purposes of intercourse or treaty with foreign 
nations, in pursuance of any law, the President is authorized to cause the same 
to be duly settled annually with the General Accounting Office, by causing the 
same to be accounted for, specifically, if the expenditure may, in his judgment, 
be made public; and by making or causing the Secretary of State to make a cer- 
tificate of the amount of such expenditure, as he may think it advisable not to 
specify ; and every such certificate shall be deemed a sufficient voucher for the sum 
therein expressed to have been expended.” [Italics supplied.] 

81 U. S. C., Supp. III, 82b provides that “Notwithstanding the provisions of 
section 82 of this title, and section 4 of Executive Order Numbered 6166, dated 
June 10, 1933, disbursing officers under the executive branch of the Government 
shall (1) disburse moneys only upon, and in strict accordguce with, vouchers 
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duly certified by the head of the department, establishment, or agency concerned, 
or by an officer or employee thereof duly authorized in writing by such head to 
certify) such vouchers ;” [Italics supplied. ] 

31 U. S. C., Supp. III, 82¢ provides that “The officer or employee certifying 
a voucher shall (1) be held responsible for the existence and correctness of the 
facts recited in the certificate or otherwise stated on the voucher or its support- 
ing papers and for the legality of the proposed payment under the appropriation 
or fund involved; (2) be required to give bond to the United States, with good 
and sufficient surety approved by the Secretary of the Treasury, in such amount 
as may be determined by the head of the department, agency, or establishment 
concerned, pursuant to standards prescribed by the Secretary of the Treasury, 
and under such conditions as may be prescribed by the Secretary of the Treasury.” 
[Italics supplied.] 

Form No. 6, Department of State, “Voucher for Expenditures Under Section 
291, Revised Statutes” [81 U. S. C. 107] approved by the Comptroller General 
of the United States, January 30, 1930, is used by this Department when voucher- 
ing expenditures from the appropriation “Emergencies Arising in the Diplomatic 
and Consular Service” under the provisions of Section 291, R. S. The form pro- 
vides for the signature of the Secretary of State and in practice is generally 
signed by an Assistant Secretary of State by direction of the Secretary. (20 
C. G. 27.) At the present time neither the Secretary of State nor the Assistant 
Secretaries of State, with one exception, who may be called upon to execute 
vouchers pursuant to Section 291 of the Revised Statutes, are certifying officers 
within the meaning of 31 U. S. C., Supp. III, 82b, and have not, therefore, given 
bond to the United States. 

Your advice is requested as to whether, in view of the special provisions of 
Section 291, R. S. [31 U. 8S. C. 107], the execution of a voucher pursuant thereto 
by one of these officers is sufficient to permit its proper payment by a disbursing 
officer of the Government without having first been certified by a bonded cer- 
tifying officer. 


Section 107, Title 31, U. S. Code, is a restatement of section 291 
of the Revised Statutes while sections 82b and 82c of Title 31, U. S. 
Code, Supplement III, are derived from sections 1 and 2 of the act 
of December 29, 1941, 55 Stat. 875. It is a well established rule of 
statutory construction that a later general statute is not to be con- 
strued as affecting the operation of an earlier special statute unless 
the special statute is expressly repealed or is so wholly inconsistent 
with the later general statute that its repeal must of necessity be im- 
plied. Ea Parte Crow Dog, 109 U. S. 556, 570; Rodgers v. United 
States, 185 U. S. 83; United States v. Niw, 189 U. S. 199; Washington 
v. Miller, 235 U. S. 422. See, particularly, Baltimore National Bank 
v. Taw Commission, 297 U. S. 209, 215, in which the Supreme Court 
said: 

* * * An earlier act, specific in its coverage, will be read as an exception 
to a later one directed to investments generally. “It is a well-settled principle 
of construction that specific terms covering the given subject matter will prevail 
over general language of the same or another statute which might otherwise 
prove controlling.” Kepner v. United States, 195 U. S. 100, 125; cf. Ginsberg € 
Sons y. Popkin, 285 U. S. 204, 208; In re East River Co., 266 U. S. 355, 367; Wash- 


ington vy. Miller, 235 U. S. 422, 428; Rosencrans v. United States, 165 U. S. 257, 
262 + * ” 


Also, see 19 Comp. Gen. 492. 

The later act of December 29, 1941, contains no specific provision 
repealing prior special statutes and its provisions are not so incon- 
sistent with the provisions of section 291, Revised Statutes, as to 
cause its repeal by implication. On the contrary, it well may be 
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assumed that some expenditures may be authorized by the Secretary 
of State under conditions so confidential that even the certifying of- 
ficer may not be informed thereof and, of course, that officer could 
not be required to accept final responsibility by certifying a voucher 
as representing a lawful payment when he is not informed of the 
object or purpose of the expenditure. Accordingly, I have to advise 
that the special statute as restated in 31 U. S. C. 107 is not affected 
by the subsequent general statute of December 29, 1941. Hence, the 
question posed in the closing paragraph of your letter is answered 
in the affirmative. 


(B-46433) 


TRAVELING EXPENSES—CONSULTANTS EMPLOYED ON PER DIEM 
“WHEN ACTUALLY EMPLOYED” BASIS OR AT $1 PER ANNUM 





Under. section 3 of the act of December 29, 1941, providing that authorized certify- 
ing officers “shall have the right to apply for and obtain a decision by the 
Comptroller General on any question of law involved in a payment on any 
vouchers submitted to thenr for certification,” there is no authority to render 
a decision upon general questions not involved in the voucher accompanying 
a certifying officer’s request for decision. 

Under the statutory authority to pay actual transportation and other necessary 
expenses, and not to exceed $10 per diem in lieu of subsistence, of persons 
“serving while away from their permanent homes” in an advisory capacity 
at $1 per annum, such a person who maintains a bond fide summer residence 
in Maine and a permanent residence in New York City for the other portion 
of the year may be paid transportation expenses between such summer resi- 
dence and New York City, and per diem in lieu of subsistence, when called 
from the former to the latter place on official business. 

The travel of a dollar-a-year consultant fronf a place of personal business to 
attend a meeting pertaining to official business at his home or regular place 
of business, and return to the place of personal business, is not within the 
purview of the statutory authority to pay the transportation expenses and a 
per diem in lieu of subsistence of persons serving while away from their 
permanent homes or regular places of business in an advisory capacity at $1 
per annum. 

The expense of travel of a consultant intermittently employed on a per diem 
“when actually employed” basis—who is excepted from the benefits of the 
general annual leave law (section 6.1 (e), Annual and Sick Leave Regula- 
tions)—from the place where he was on vacation from his private employment 
to his regular place of business to which he was recalled on official business, 
and return to the place of vacation, is a personal expense and not within the 
statutory authority for payment of the traveling expenses of such consultants 
employed intermittently away fronf their homes or regular places of business. 


Comptroller General Warren to Guy W. Lane, War Production Board, January 
22, 1945: 


There has been considered your letter of December 14, 1944, as 
follows: 





A number of questions have arisen in the processing of claims incident to travel 
on Official business for the Government as evidenced by the following attached 





vouchers : 

Vou. Nos. Periods Claimants 
ES June 23-26, 1944.___.___.__.._. Marston T. Bogert. 
Unnumbered. ae _.. Nov. 16-18, 1944 John C. Virden. 





Ng Srethciatanc bnbcicrt-guicrinceceesins NEE EPG Eins enaicete . Henry J. Sullivan. 
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Mr. Marston T. Bogert is employed as a Consultant Member, Referee Board, on 
a dollar-a-year basis, with official headquarters at Washington, D. C. His home 
and regular place of business is New York, New York. The authority to reim- 
burse him for transportation and per diem in lieu of subsistence is contained in 
that portion of the National War Agencies Appropriation Act, 1944 (Public Law 
139—78th Congress) which. pertains to “persons serving while away from their 
permanent homes or regular places of business in an advisory capacity to or 
employed by any of such agencies without other compensation from the United 
States, or at $1 per annum.” 

Mr. Bogert nfaintains a summer residence at Belgrade Lakes, Maine, for ap- 
proximately three months of the year, each year. During such period he closes 
his New York horae and transacts all his business from Belgrade Lakes. While 
at the latter place he was requested to attend a meeting at the Chemical Referee 
Board in New York City. Therefore he has submitted a voucher covering trans- 
portation expenses and per diem in lieu of subsistence for round trip travel 
between Belgrade Lakes and New York City. 

Mr. John C. Virden is employed as Regional Director on a dollar-a-year basis 
with official headquarters at Cleveland, Ohio. He was in New York, New York, 
on personal business when he was required to return to Cleveland, Ohio, to attend 
a meeting on official business for the Government, at the conclusion of which he 
returned to New York City to resume his personal business. Mr. Virden’s voucher 
represents a claim for transportation expenses incurred incident to such travel. 

Mr. Henry J. Sullivan is employed by the Government as Assistant to the 
Chairman of the Area Production Urgency Committee on a “when-actually-em- 
ployed” basis ($10.55 per diem) with official station at Detroit, Michigan. He is 
regularly employed by the Detroit Edison Company. The administrative policy 
relative to his type of appointment is covered by section 22.043 of General 
Administrative Instruction 102-4, which states: 

“The services of the person must be required part-time, intermittently, or for 
temporary periods of brief duration, and no person so appointed on a per diem 
salary basis may be employed at any one time for as long as one full pay-roll 
period.” 

Mr. Sullivan, therefore, does not accrue any annual leave in his Federal em- 
ployment. However, the Detroit Edison Company granted him leave for the 
last two weeks in July 1944, and he traveled to Indian River, Michigan, for that 
purpose. It was while on this vacation that the Regional Director requested 
him to conduct two meetings in Detroit due to the absence of the Chairman 
of the Area Production Urgency Committee. His attached voucher covers trans- 
portation expenses and per diem incident to the two round trips between Indian 
River and Detroit, Michigan. 

Although the subject vouchers cover travel expenses incurred at the request, 
and in the interests, of the Government, there is doubt as to whether they may 
be certified for payment, in whole or in part, in view of the facts and circum- 
stances involved. It appears that the various decisions governing payments to 
regular employees traveling while in a leave status are not applicable. There- 
fore, in the absence of any controlling decisions your answers to the following 
questions are requested : 

1. May persons included in the cited portion of Public Law 139, supra, have 
more than one place designated as their permanent homes or regular places of 
business during different periods of time? 

2. May the persons referred to in question 1 be reimbursed for transportation 
expenses and per diem in lieu of subsistence: 

a. While serving away from either their permanent homes and regular places 
of business, or only from one or the other? 

b. Where their permanent homes and regular places of business are not one 
and the same, and official travel is performed between such points? 

ec. For official travel between places of personal business and their permanent 
homes or regular places of business? 

3. If the answers to 2b and 2c, above, are in the affirmative, may reimburse- 
ment include per diem while at their permanent homes or regular places of 
business in addition to per diem for the travel time involved? 

4. May employees who do not accrue annual leave be reimbursed transportation 
expenses and per diem in lieu of subsistence incident to official travel between 
places of personal business and their official stations, including per diem while at 
such official stations? 
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Section 3 of the act of December 29, 1941, 55 Stat. 876, provides 
that authorized certifying officers “shall have the right to apply for 
and obtain a decision by the Comptroller General on any question of 
law involved in a payment on any vouchers presented to them for 
certification.” Accordingly, this oflice is without jurisdiction to ren- 
der a decision to an authorized certifying officer upon general ques- 
tions not involved in the voucher accompanying his request for 
decision. The respective vouchers forwarded by you will be consid- 
ered individually and a decision rendered with respect to the ques- 
tions of law involved therein as to which your questions indicate a 
doubt. 

The general provisions applicable to the appropriation for the con- 
stituent agencies under the Office for Emergency Management for 
1944, act of July 12, 1943, 57 Stat. 535, Public Law 139, contain the 
following provision necessary for consideration in connection with 
the submitted vouchers: 

* * * actual transportation and other necessary expenses, and not to ex- 
ceed $10 (unless otherwise specified) per diem in lieu of subsistence, of persons 
serving while away from their permanent homes or regular places of business in 
an advisory capacity to or employed by any of such agencies without other com- 
pensation from the United States, or at $1 per annum, and including (upon 
authorization or approval of the head of any of such agencies) travel ex- 
penses to and from their homes or regular places of business in accordance 
with the Standardized Government Travel Regulations, including travel in pri- 
vately owned automobile (and including per diem in lieu of subsistence at 
place of employment), of persons employed intermittently away from their 
homes or regular places of business as consultants and receiving compensation 
on a per diem when actually employed basis. 

It appears from the papers attached to the voucher in favor of Mr. 
Bogert that he maintains a bona fide residence at Belgrade Lakes from 
approximately June 15 to September 15, each year, and was so doing 
at the time he was required to take the trip to New York City on 
official business, leaving Belgrade Lakes at 8 a. m. on June 23, 1944, 
and returning June 26, 1944, at 10 p.m. No travel order appears to 
have been issued for this trip but the voucher has been administra- 
tively approved by the Chief, Accounts and Audit Branch, War Pro- 
duction Board. 

It was held in 21 Comp. Gen. 377 (quoting from the syllabus) : 

Where a nonsalaried member of the National Defense Mediation Board main- 
tains two homes in different cities, his official station being in one, and he being 
called to Washington on official business while in the other, he is entitled under 
the terms of the Second Deficiency Appropriation Act of July 3, 1941, to the 
expense of travel from and to that city. 

In the circumstances, the voucher in favor of Mr. Bogert may be 
certified for payment, if the travel was properly authorized, notwith- 
standing that for some other portion of the year his permanent resi- 
dence was located in New York City. 
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It appears from the voucher in favor of John C. Virden and the 
papers attached thereto that Mr. Virden is employed on a $1-a-year 
basis with headquarters at Cleveland, Ohio; that he was in New York 
City on personal business when it became necessary for him to return 
to Cleveland to attend a meeting with the Chairman and other mem- 
bers of the War Production Board on November 16, 1944; and that 
it was necessary to return to New York City to complete his personal 
business. He used transportation requests for the rail and airplane 
transportation and claims reimbursement for taxi fares between hotel 
and airport and hotel and railroad station amounting to $2.90. As Mr. 
Virden’s absence from his official headquarters at Cleveland, presum- 
ably where his home is also located, was due to personal business and 
not while “serving * * * in an advisory capacity” within the 
purview of the above-quoted statutory provision, the cost of transpor- 
tation between New York City and his headquarters at Cleveland 
constitutes a personal expense and, as such, is not within the terms 
of the statute, supra, and not properly for payment from appropriated 
funds. Accordingly, this voucher may not be certified for payment, 
and the necessary steps should be taken to collect from this employee 
the cost of transportation procured by him on Government trans- 
portation requests for the involved travel. 

Employees presently employed on a when-actually-employed basis 
are excepted from the benefits of the general annual leave law. See 
section 6.le of Executive Order 9414 of January 13, 1944, containing 
the general regulations under the leave laws applicable during the 
period involved in this case. Accordingly, as the travel by Henry J. 
Sullivan for which he claims reimbursement on the enclosed voucher 
was not travel between his home or regular place of business and the 
place where official duty was required, it would not come within the 
purview of the above-quoted provision relating to consultants on a 
w.a.e. basis. It must be held therefore that his travel from and return 
to place where he was spending his vacation constitutes a personal 
expense and was not reimbursable from appropriated funds. As in 
the Virden case, supra, the necessary steps should be taken to collect 
from this employee the cost of transportation procured by him on 
Government transportation requests for the involved travel. 

The three vouchers are returned herewith. 


(B-47112) 


LEAVES OF ABSENCE—LUMP-SUM PAYMENTS—QUARTERLY LEAVE 
CREDITS 


The one-half day annual leave credit authorized under section 2.1 (a) of the 
Annual Leave Regulations for employees who have been continuously em- 
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ployed for an entire quarter may not be credited to an employee who was 
separated from service prior to the end of the quarter and paid a lump sunt 
under the act of December 21, 1944, for all accumulated and current accrued 
annual leave, even though the leave period over which the lump-sum payment 
was computed would expire after the end of the quarter. 


Comptroller General Warren to the Director of Censorship, January 23, 1945: 
I have your letter of January 16, 1945, as follows: 


There are, in this agency, a number of employees who having resigned during 
the period December 21 to 29, 1944, inclusive, will receive lump-sum payment for 
annual leave expiring after December 30, 1944. A question has arisen as to 
whether or not this payment should include compensation for the quarterly credit 
due on December 30, 1944. 

Section 2.1 (a) of Executive Order 9414 (amended January 1, 1945) provides 
for an additional half-day of annual leave “in March, June, Septenfber, and De- 
cember to employees who were continuously employed for the entire quarter-year 
ending in such months.” Your decision B-41468, dated May 2, 1944 [23 Comp. 
Gen. 837] held that, under Section 2.1 (a) of the leave regulations, the additional 
quarterly credit may be given to an employee who, upon completion of a quarter, 
is on the rolls of an agency whether on active duty or leave status. Therefore, an 
employee who resigned prior to December 21, 1944 and was in terminal leave 
status at the completion of the quarter year received the quarterly credit. 

Public Law 525, 78th Congress specifies that “Such lump-sum payment shall 
equal the compensation that such employee would have received had he remained 
in the service until the expiration of the period of such annual or vacation leave.” 
In view of the foregoing, may an enfployee be given the quarterly leave credit 
which becomes due during the period for which he receives lump-sum payment? 


The last day of active duty on or after December 21, 1944, of employ- 
ees who receive a lump-sum payment for accumulated and current 
accrued leave under the act of December 21, 1944, 58 Stat. 845, Public 
Law 525, is the date of separation from the service, and the period 
thereafter over which the leave is computed is not to be regarded as 
service. See answer to question 5, decision of January 11, 1945, B- 
46683, 24 C. G. 511, to you; answer to question 1, decision of January 
13, 1945, B-46790, 24 C. G. 526; and answer to question 5 (b), decision 
of January 17, 1945, B-46891, 24 C.G. 532. Hence, as the employees to 
whom you refer in the first paragraph of your letter were not in the 
service at the end of the quarter, December 31, 1944, and, therefore, 
were not “continuously employed for the entire quarter-year” (quoting 
from the cited leave regulation), they are not entitled to the quarterly 
leave credit of one-half day which would have been due them had they 
been in the service December 31, 1944. 


(B-46807) 


OVERTIME COMPENSATION—FORTY-HOUR WEEK EMPLOYEES— 
NIGHT WORK 


The rules stated in decisions of this office (23 Comp. Gen. 962 ; 24 id, 39; id. 155; 
id. 189) with respect to the inclusion of a night differential in computing over- 
time compensation of forty-hour week employees under the act of March 28, 
1934, the necessity for making retroactive payments to such employees, etc., 
are applicable to employees of The Panama Canal subject to said act for 
whom a night differential has been authorized. 
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Where the workday of Panama Canal employees subject to the forty-hour week 
statute of March 28, 1934, includes portions of the period covered by the 
day pay rate and that covered by the night rate (including a night differ- 
ential), the basic hourly rate upon which overtime compensation for work 
in excess of 40 hours per week is to be computed may be determined by divid- 
ing the total basic compensation earned during the regular 40-hour work- 
week (the sum of the amounts earned at the day and night rates) by 40, 
regardless of when the overtime service is performed. 

While there is no legal objection to administrative adjustment of otherwise 
proper claims of Panama Canal employees still in the service for additional 
compensation under the rules stated in decisions of this office (23 Comp. 
Gen. 962; 24 id. 39; id. 155; id. 189) with respect to the inclusion of a night 
differential in computing overtime compensation under the forty-hour week 
statute of March 28, 1934, since such claims are “cognizable by the General 
Accounting Office” within the meaning of the act of October 9, 1940, and so 
are subject to the 10-year limitation specified therein for filing claims, there 
is no authority for making administrative adjustments which could not be 
made by this office within the 10-year limitation. 

Administrative adjustments of claims of Panama Canal employees still in the 
service for additional compensation under the rules stated in decisions of 
this office respecting the inclusion of a night differential in computing the 
overtime compensation of forty-hour week employees under the act of March 
28, 1934, should be limited to those involving the current fiscal year, or, at 
least, where there is an available appropriation, to those involving periods 
extending back not more than 10 years from the date actual payment can 
be effected; and in no event should administrative adjustment of claims 
of employees who entered the service prior to January 1, 1936, be undertaken. 


Comptroller General Warren to the Governor, The Panama Canal, January 24, 
1945: 


There was received January 9, your letter of December 21, 1944, as 
follows: 


Reference is made to your decision of August 24, 1944, B-43724, addressed 
to the Secretary of the Navy (24 Comp. Gen. 155), and to your previous decisions 
addressed to Stuart Kelley, June 17, 1944 (23 Comp. Gen. 962), and to the Secre- 
tary of War, July 20, 1944 (24 Comp. Gen. 39), relative to the computation of 
overtime pay in the case of employees subject to the 40-hour law who are paid 
a night differential for work on night shifts. 

Certain classes of hourly employees of The Panama Canal who are subject 
to the provisions of the 40-hour law, Act of March 28, 1934, are paid a night ditfer- 
ential, when regularly assigned to a night tour of duty, under regulations provid- 
ing that employees: 

“* * * whose whole time of work or any part thereof is between the hours 
of 6: 00 p. m. and 7: 00 a. m. shall be allowed 6 cents per hour in addition to their 
scheduled rate of pay for work performed between the hours mentioned, except 
that no employee shall receive extra pay for night work for which he is paid 
Sunday, holiday, or overtime rates of pay.” 


The regulations, which became effective January 1, 1924, were based upon a 
provision in the schedule of wages for civilian employees of the Navy Department. 


Your decisions referred to above would appear to be applicable to hourly 
employees of The Panama Canal subject to the Act of March 28, 1934. 

The Mechanical Division of The Panama Canal is at present working on a 
regular three-shift basis, the hours of which are: 


Fe as ne a hiatneaiicnesen win iciosintnrmsotinin estneieeeies 
a ace cece ince eateiceasecnicmrmc animes \Day Shift. 
A I se cst crrtercs eeitcickcinde pampering Night Shift. 
Sa A CO crc tant cicscoinin He snescpessasheniobarciinpiaminaniny Night Shift. 


Under the present regulations, employees working the 4:00 p. m. to midnight 
shift, and 11: 30 p. m. to 7: 30 a. m. shift, are allowed 6 cents per hour in addition 
to their scheduled rate of pay, for work between 6:00 p. m. and 7:00 a. m. only, 
and only to the extent of forty hours in any one week. Thus, an employee who 
is assigned to the regular shift from 4:00 p. m. to midnight and who works on 
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that shift eight hours each day from Monday to Friday is paid for two hours 
each day at the day rate and six hours each day at the night rate, making a total 
of ten hours at the day rate and thirty hours at the night rate for the 40-hour 
tour ; and, similarly, an employee who is assigned to the regular shift from 11: 30 
p. m. to 7: 30 a. m. and who works on that shift eight hours a day from Monday 
to Friday is paid for one-half hour each day at the day rate and seven and one- 
half hours each day at the night rate, making a total of two and one-half hours 
at the day rate and thirty-seven and one-half hours at the night rate for the 
40-hour tour. 

From the above it will be seen that the employees on each of the two night 
shifts whose overtime compensation would be adjusted pursuant to your decisions 
are paid for the regular 40-hour tour at two different rates of pay, one day rate 
for the portion of each night shift not between the hours of 6: 00 p. m. and 7:00 
a. m. and one night rate (day rate plus the night differential) for the portion 
of each night shift between the hours of 6:00 p. m. and 7:00 a. m. Your deci- 
sion stated that the overtime rate of time and one-half for work in addition to 
the regular 40-hour tour of duty must be computed on the basic rate received 
during said regular tour. 

Question 1. In view of the two rates applicable during the regular 40-hour tour 
of duty on each of the two night shifts involved, under regulations establishing 
a night differential for work between 6: 00 p. m. and 7: 00 a. m. only, your advice is 
requested as to the basic rate or rates to be used in computing overtime pay in 
the case of employees affected who work regularly eight hours per day from 
Monday to Friday on the 4:00 p. m. to midnight shift or on the 11:30 p. m. to 
7:30 a. m. shift and (a) who work eight hours’ overtime on Saturday from 
4:00 p. m. to midnight, or from 11: 30 p. m. to 7:30 a. m., as the case may be, or 
(b) who otherwise work overtime during hours after 7:00 a. m. following, with 
or without a break, the completion of the 11:30 p. m. to 7:30 a. m. shift. 

Question 2. In making retroactive adjustments in cases of employees still in 
service, is the ten-year limitation period prescribed by the Act of October 9, 1940, 
54 Stat. 1061, 31 U. S. C. 7la, applicable, and if it is, in what manner is the ten- 
year period to be computed in view of the fact that individual claims filed with 
the General Accounting Office as contemplated by the said statute are apparently 
not to be required in cases of employees still in service? It is assumed that 
the ten-year limitation will apply in cases of claims filed by persons no longer in 
service. 

Your early decision on the above questions will be greatly appreciated. 


You are correct in your understanding that the rules stated in the 
decisions cited in the first paragraph of your letter are applicable, 
also, to such employees of The Panama Canal as are subject to the 
act of March 28, 1934, 48 Stat. 522, for whom a night differential has 
been authorized. Also, see 24 Comp. Gen. 189. 

Since it is stated in your letter that the establishment, for employees 
of The Panama Canal, of two basic rates for different portions of the 
two night shifts described in your letter—both of which include a 
day rate for that portion worked within the period fixed for the day 
shift—were in accordance with “a provision in the schedule of wages 
for civilian employees of the Navy Department,” dated January 1, 
1924, it is deemed proper to call to your attention the fact that at 
present, at least, the Navy Department does not pay two different 
basic rates for different portions of the same shift, but has established 
one basic rate—either the daytime rate or the nighttime rate—for 
one entire shift covering a portion of the daytime and a portion of the 
nighttime. See circular letter of the Navy Department dated Sep- 
tember 26, 1944 (CPL&D-44-419 F), and circulars of the Bureau of 
Supplies and Accounts, Navy Department, dated September 29, 1944 
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(L16-4(19) (AXA), one covering employees “within the continental 
United States” and the other covering employees “outside continental 
United States.” Also, reference is made to War Department Civilian 
Personnel Circular No. 99, dated August 18, 1944, containing the fol- 
lowing rule: 

e. In all cases where the War Department Wage Administration Agency ap- 
proves a night differential, the resulting night rate may be authorized for pay 
ment on any established shift half or more of which occurs after 6 o'clock 
postmeridian or before 6 o’clock antemeridian. 

I have had no occasion to give official consideration to the terms and 
conditions of the Navy Department or War Department circulars, 
supra, in connection with the settlement of the numerous claims cover- 
ing past periods which have arisen under the rules stated in the cited 
decisions, Of course, this office has no authority to require you to 
adopt one basic rate fr one entire shift (see 24 Comp. Gen. 39, wherein 
it was stated at page 43, “wage boards or other wage-fixing authorities 
may have discretion in fixing basic rates of compensation for any 
trade or occupation coming within. the purview of the law for any 
portion of the twenty-four hours and may or may not establish a night 
differential”), but since it appears that you may have based the rates 
for The Panama Canal employees upon those previously established 
by the Navy Department, it may be that you will wish to adjust the 
rates applicable in the Canal Zone to the basis now currently applica- 
ple in the Navy Department. 

However, based upon the terms of the existing regulations of The 
Panama Canal as referred to in your letter, and in the absence of 
any other rule, the basic rate for the two “split” shifts mentioned in 
your letter, may be determined by computing the total basic compen- 
sation earned during tlie entire regular weekly tour of duty of 40 
hours—adding the amount earned at the daytime rate to the amount 
earned at the nighttime rate (including differential)—which amount 
should be divided by 40 to determine the hourly basic rate for the 
entire shift for the purpose of computing overtime compensation for 
overtime services at the rate of not less than time and a half, regardless 
of when the overtime service is performed. That view finds sup- 
port in 152 A. L. R. 1032, 1034, under the annotation captioned, “Mat- 
ters relating to ‘regular rate’ within provision,” involving overtime pay 
under the Fair Labor Standards Act. Questions 1 (a) and (b) are 
answered accordingly. 

The act of October 9, 1940, 54 Stat. 1061, provides: 

That every claim or demand (except a claim or demand by any State, Terri- 
tory, possession or the District of Columbia) against the United States cog- 
nizable by the General Accounting Office under section 305 of the Budget and 
Accounting Act of June 10, 1921 (42 Stat. 24), and the Act of April 10, 1928 


(45 Stat. 413), shall be forever barred unless such claim, bearing the signature and 
address of the claimant or of an authorized agent or attorney, shall be received in 


654881"™—46—37 
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said office within ten full years after the date such claim first accrued: Pro- 
vided, That when a claim of any person serving in the military or naval forces 
of the United States accrues in time of war, or when war intervenes within five 
years after its accrual, such claim may be presented within five years after peace 
is established. 

Seo. 2. Whenever any claim barred by section 1 shall be received in the Gen- 
eral Accounting Office, it shall be returned to the claimant, with a copy of this 
Act, and such action shall be a complete response without further communica- 
tion. [Italics supplied.] 


In decision of July 20, 1944, 24 Comp. Gen. 39, it was stated (at page 
43) as follows: 


The rule stated in the decision of June 17, 1944, and confirmed in the answer 
to question 1, does not change or modify any previous ruling by this office on the 
question, but constitutes an original construction of the act of March 28, 1934, 
and, accordingly, is to be regarded as effective on and after the date of the statute, 
and as affecting all accounts not so adjusted since that date. 12 Comp. Dec. 745; 
4 Comp. Gen. 1002. Cf. 3 Comp. Gen. 966; 4 id. 636. Necessarily, the decision of 
June 17, 1944, itself involved a period prior to the date of the decision. In view 
of the lack of uniformity in the administrative practice over a long period regard- 
ing the matter involved—both in the War Department itself and among the sev- 
eral departments and agencies of the Government administering the 1984 statute— 
this office finds no proper basis upon which to negative the claims of certain 
groups of entployees for short payments of overtime compensation over past peri- 
ods on the basis of the existing administrative practice, as you suggest, or because 
of the work that may be involved in processing the claims, and at the same time 
not question similar payments to other groups of employees paid under a different 
administrative practice. Cf. 20 Comp. Gen. 53. As having an important bearing 
upon that point, reference is made to the decision of the Supreme Court of the 
United States in the case of United States v. Myers, 320 U. S. 561, wherein the 
court allowed overtime compensation contrary to a long existing administrative 
practice and a decision of this office for work performed by certain Customs em- 
ployees on Sundays and holidays over a long retroactive period, and to the act 
of June 3, 1944, 58 Stat. 269, Public Law 328, appropriating funds with which to 
pay such claimts. Accordingly, question 2 is answered in the affirmative as to 
employees now in the service. With regard to employees not now in the service, 
no action should be taken unless and until a claim over the signature of the 
former employee shall have been filed. As to the procedure for following in such 
class of cases see decision of July 4, 1944, B-42776, 24 Comp. Gen. 9, to the War 


Food Administrator. 

While it was said in that decision that the rule stated in the decision 
of June 17, 1944, affected all accounts not adjusted since March 28, 
1934, and that there was no legal objection to the Administrative office 
making payments of the adjusted accounts when the employees affected 
by the decision of June 17, 1944, were still in the service, there was no 
intention thereby to sanction any disregard of the provisions of the act 
of October 9, 1940, swpra, or to authorize payment administratively of 
claims for which there is no appropriation available for payment by 
the administrative office. As claims of those employees affected who 
are still in the service are “cognizable by the General Accounting Of- 
fice” (quoting from the 1940 statute) under section 305 of the Budget 
and Accounting Act of June 10, 1921, 42 Stat. 24—one of the statutes 
mentioned in the said act of October 9, 1940—there is no authority for 
making any such payments administratively which could not be made 
under a settlement by the General Accounting Office within the limita- 
tion prescribed by the act of October 9, 1940. Compare decision of 
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June 28, 1944, B-42638, to you. Accordingly, in answer to question 2, 
it is suggested that the administrative adjustments be limited to the 
period of the current fiscal year beginning July 1, 1944, or, at least, to 
cases in which no period covered by the claim extends back more than 
ten years from the date actual payment of the claim can be effected 
where there is an available appropriation for such payment. And, as 
an aid in this connection, it may be suggested that The Panama Canal 
should not, in any event, undertake to adjust the claim of any such 
employee who entered the service prior to January 1, 1936—all such 
employees being left to file their claims in the General Accounting 


Office. 


(B-46925) 


APPROPRIATIONS — FISCAL YEAR— AVAILABILITY BEYOND — CON- 
TRACT CANCELLATION AND REAWARD DURING SUBSEQUENT 
FISCAL YEAR 


Where a contract obligating the fiscal year appropriation then current for the 
purchase of equipment was cancelled by mutual agreement subsequent to the 
expiration of such fiscal year due to the inability of the Government to fur- 
nish the necessary priority rating, a replacement contract thereafter entered 
into on the basis of a new solicitation of bids cannot be regarded as an 
obligation legally incurred during the prior fiseal year—as in the case of 
a purchase against the account of a defaulting contractor—so as to author- 
ize payment of the contract price from the prior fiscal year appropriation. 
2 Comp. Gen. 130, distinguished. 


Comptroller General Warren to R. L. Geiger, Jr.. Department of Agriculture, 
January 25, 1945: 


Reference is made to your letter of January 10, 1945, as follows: 


The attached Bureau Voucher No. 2804, in favor of the Gravely Motor Plow 
and Cultivator Company, Dunbar, West Virginia, covering the purchase of two 
tractors with sickle mowers has been presented to me for certification as an 
authorized certifying officer of the Soil Conservation Service. _ 

Contract A-sc—(Pa-0)-924, was awarded to The Rieger Manufacturing Com- 
pany, Miamisburg, Ohio, on June 16, 1944, on Item No. 1, for two tractors with 
mowers. Purchase Orders Nos. 971-44-Pa-0 and 972-44-Pa-0 dated June 16, 
1944, (copies attached), were issued for the purchase of the equipment, payment 
to be made from funds available in the annual appropriation for the Soil Con- 
servation Service for the fiscal year 1944 (Public Law 129, 78th Congress). The 
bid form required among other things that where delivery would be impossible 
or unreasonably delayed without priority assistance by the contracting govern- 
mental agency the bidder would indicate the lowest priority rating necessary 
to furnish the equipment within the time specified by him. Accordingly, the 
bidder indicated the need for a priority rating. The Soil Conservation Service 
was, however, unable to secure the required priority rating and as a result the 
contract was cancelled by mutual agreement and the contractor not declared 
in default. Purchase Orders Nos. 971-44-Pa-0 and 972-44—Pa-—0 were, therefore, 
also cancelled on August 26, 1944. 

Since the equipment was still needed, bids were again solicited on August 23, 
1944, and the bid of the Gravely Motor Plow and Cultivator Company accepted 
and award made under Contract A-sc—(Pa-0)-1164 dated September 27, 1944. 
Purchase Order No. 1307-45-Pa-0 dated September 29, 1944 (copy attached) was 
issued for the two tractors, and it was desired that it be charged to funds avail- 
able from the 1944 appropriation, The tractors were delivered on November 24, 
1944. 
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While the equipment was furnished under the terms of a contract awarded dur- 
ing the fiscal year 1945 and the purchase consummated from a contractor other 
than the one from whom the purchase was originally contemplated, it was the 
original intent to purchase the tractors during the 1944 fiscal year, and funds 
were reserved for payment from the appropriation available for that fiscal 
year. As previously indicated, the first contractor was not declared in default, 
and no charge for excess cost raised, since the Soil Conservation Service was 
unable to secure the priority rating in accordance with the requirements con- 
tained in the bid form. However, there was a failure to deliver and it would 
therefore appear that in accordance with the principles stated in 2 Comp. Gen. 130, 


the fiscal year 1944 appropriation may properly be charged with the cost of the 
equipment purchased. 


In view of the foregoing, your decision is requested as to whether I may 
properly certify the voucher charging the 1944 appropriation with all of the 
cost of the replacing purchase or if not, may it be properly certified if the orig- 
inally reserved amount of $410.90 is charged to the 1944 appropriation and the 
balance of $335.10 is charged to funds available for the fiscal year 1945 (Public 
Law 367, 78th Congress). 


In 2 Comp. Gen. 130, the decision referred to in your letter, it was 
neld (quoting from the syllabus) : 

An order placed by one department or establishment of the Government with 
another, for a bona fide need of the fiscal year then current, obligates the appro- 
priation current for such fiscal year on the same basis as an order placed for 
such a need pursuant to a valid contract with other than such department or es- 
tablishment of the Government, and, if there be a default in delivery by such 


department or establishment, the articles or supplies may be procured otherwise 
and charged under the appropriation thus obligated. 


The said decision was based upon the proposition that an order for 
supplies placed by one Government department with another has the 
same effect upon the appropriation sought to be charged as an order 
placed pursuant to a valid contract ; so that, where there is a default in 
delivery by the requisitioned department, the matter of the availabil- 
ity, during the succeeding fiscal year, of the appropriation for the fiscal 
year in which the order was placed is governed by the same principles 
us apply to the purchase of goods against the account of a defaulting 
contractor. 

However, in the instant case, the original contract, together with the 
purchase orders issued pursuant thereto, was cancelled by mutual 
agreement because of the inability of the Soil Conservation Service 
to furnish the necessary priority rating. Such cancellation not only 
dissolved the contractual relationship between the Government and 
the original contractor but effected a complete and absolute termina- 
tion of all rights and obligations incident to such original contract. 
The new purchase was not made against the account of such orig- 
inal contractor ; it was made against the account of the United States. 
In other words, with the exception of the fact that the same specifi- 
cations were used, the new solicitation of bids and new contract had 
no connection whatever with the original transaction. Under such 
circumstances, such new contract cannot be regarded as an obliga- 
tion legally incurred during the fiscal year 1944; and, accordingly, 
no part of payments to be made under such contract are chargeable 
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to appropriations for the fiscal year 1944. 19 Comp. Gen. 702; B- 
1750, March 13, 1939; B-22678, January 10, 1942. Cf. B-29238, Octo- 
ber 20, 1942. 

The voucher and supporting papers are returned herewith. 


(B-46949) 


OVERTIME COMPENSATION—FORTY-HOUR WEEK EMPLOYEES— 
TRAVEL TIME 


In the case of transmission-line crews compensated at hourly rates pursuant 
to the forty-hour week statute of March 28, 1934, whose regular daily tour 
of duty begins when they report at the required time at a field station out of 
which they operate and continues until their return to the field station, 
and includes time spent in traveling by truck from place to place where 
active labor is required, the travel involved may be regarded as “labor” 
within the meaning of the statute so as to entitle the employees to com- 
pensation at overtime rates for such travel on Sundays outside of their 
regular tour of duty. 24 Comp. Gen. 65; id. 456, distinguished. 


Comptroller General Warren to the Secretary of the Interior, January 26, 1945: 
I have your letter of January 10, 1945, as follows: 


Included in the functions of the Southwestern Power Administration of this 
Department headquartered at Tulsa, Oklahoma, are the operation and mainte- 
nance of the Ark-La transmission line from Markham’s Ferry substation in Mayes 
County, Oklahoma, to the Defense Plant Corporation at Lake Catherine, Arkansas, 
and the transmission line system of the Grand River Dam Project. Transmis- 
sion field stations are located at Pryor, Oklahoma, and at Van Buren and Dan- 
ville, Arkansas, at which places the trucks and equipment of the transmission 
line crews are maintained. The crews work out of these points, proceeding by 
Government truck to the location or locations along the transmission lines 
where the work is to be performed. Their tours of duty begin when they arrive 
at the field station at 8:00 a. m., the regularly designated hour, and end when 
they return to the field station, or at 5:00 p. m., whichever is later. They are 
subject to the 40-hour week law of March 28, 1934, and are paid at hourly rates 
which have been fixed through wage board procedure. 

Sunday is not a regular work day, but the nature of the work includes emer- 
gency repairs on high-voltage lines, which means that Sunday work is sometimes 
essential. For Sunday work the practice of the Southwestern Power Adminis- 
tration has been to pay time and a half, fixing the commencement of the tour of 
duty as the time of reporting at the field station. 

In view of your decision of August 3 to the Secretary of War, 24 C. G. 65, in 
which it was ruled that travel time on Sundays to a temporary duty station 
was payable only as straight time, it is requested that you advise whether the 
transmission-line crew members are entitled to overtime compensation with 
respect to their tour of duty on Sunday, which, like their work on any other 
day, includes some time spent in being transported by truck. 


The rule stated in the decision of August 3, 1944, 24 Comp. Gen. 65, 
to which you refer, is as follows (quoting from the syllabus) : 


Per hour employees subject to the forty-hour week statute of March 28, 1934, 
who, under the present work schedule, are required to work regularly six eight- 
hour days per week (Monday through Saturday), instead of the five days (Mon- 
day through Friday) required under normal conditions, overtime rates of com- 
pensation being paid for Saturday, are entitled to compensation for not to exceed 
eight hours at overtime rates for a Saturday on which they are required to per- 
form official travel, whether by common carrier or by privately owned conveyance ; 
however, for travel time on a Sunday, basic rates of compensation, exclusive of 
overtime, for not to exceed eight hours are payable. 14 Comp. Gen. 907 amplified. 
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See, also, decision of December 16, 1944 (B-46170) , 24 Comp. Gen. 456, 
wherein it was held (quoting from the syllabus) : 

Mere travel, not involving the performance of any actual duty, during hours 
outside of the administratively established 48-hour workweek of an employee 
required to commute daily between his headquarters and a temporary station 
may not be regarded as “work in excess of 48 hours in any administrative work- 
week” within the meaning of section 2 of the War Overtime Pay Act of 1943, so 
as to entitle the employee to overtime compensation or to compensatory time 
off from duty in lieu thereof for the travel time involved. 

However, the situations considered in those decisions did not involve 
Sunday travel by crews of mechanics and laborers operating on Sun- 
day in trucks out of a field station to points where repairs or installa- 
tions are required and return to the field station, but Sunday travel 
either upon permanent change of station or travel between a perma- 
nent duty station and a temporary duty station. Hence, the situation 
described in your letter is not the same as was considered in either of 
the cited decisions ; hence, the rule denying overtime rates of compensa- 
tion for travel time on Sunday in excess of 48 hours per week there 
stated has no application here. 

It is understood to be the common practice to begin the daily tour of 
duty of crews of mechanics and laborers working out of a field station 
from the regular time of the day the employees are required to report 
at the field station, rather than from the time of arrival at the first 
place where active labor is required and to include within the regular 
tour of duty the travel performed from place to place in the trucks 
used by the crews during the day prior to arrival back at the field 
station. In such cases the time spent by the crews in traveling in the 
trucks during the day from place to place may be regarded as “labor” 
either on Sundays or on weekdays within the meaning of section 23 of 
the act of March 28, 1934, 48 Stat. 522, and overtime rates are payable 
for such “labor” on Sundays outside of the regular tour of duty of 40 or 
48 hours. 


(B-47031) 


TRANSPORTATION OF HOUSEHOLD EFFECTS—SHIPMENT PRIOR 
TO CHANGE OF STATION 


Where, prior to the issuance of formal transfer orders, but in contemplation 
thereof, an employee shipped his household effects from his official station to 
a place where he was on temporary duty pending a reclassification and trans- 
fer of official station thereto, the subsequent approval by the head of the 
establishment of the transportation already accomplished, together with a 
showing of the relationship between the shipment and the transfer, may be 
accepted as meeting the approval requirements of section 1 of the uniform 
transportation-of-household-effects regulations (Executive Order No. 8588), 
so as to authorize reimbursement for otherwise proper expenses of such 


transportation. 
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Comptroller General Warren to Paul Moore, Office of Price Administration, 
January 26, 1945: 


I have your letter of January 15, 1945, as follows: 


The regulations governing transportation of an employee’s household goods in 
connection with a change in official station for permanent duty do not appear to 
define clearly when a shipment must commence in order to conform with the 
requirement for authorization of payment incidental to the transfer. There is 
presented therefore for your examination and opinion the enclosed voucher in 
favor of William C. Fletcher in the amount of $125.86 for reimbursement of 
expenses of transportation of his household effects on November 22, 1944 prior to 
the date of his transfer of headquarters from Moline, Illinois to Green Bay, Wis- 
consin effective December 8, 1944. 

Section 1 of Executive Order #8588, as amended by Executive Orders 
#9122 and 9223, reads in part: “When any civilian employee of the U.S. * * 
is transferred from one official station to another for permanent duty and the 
payment of expenses of transportation of his household goods and other personal 
effects is authorized by law, such expenses when specifically authorized or 
approved by the head of the department concerned shall be allowed and paid in 
accordance with the provisions of these regulations.” In none of your decisions 
on the subject, however, do we find any interpretation to cover a circumstance 
where the transportation is commenced or completed prior to date of authorization 
or effective date of the transfer. 

In your decision of February 25, 1941; 20 Comp. Gen. 479, it was stated that 
“the time of actual shipment of the goods or payment for the service rendered, is 
not the controlling factor”; but in that instance, it was held that the right for 
payment of the expenses involved was vested in the employee on “the date on 
which the authorization was issued to cover the transfer” although such discussion 
related to a shipment which commenced after the date authorized. 

You advised in an opinion B-39558 to the undersigned on February 9, 1944, 
that there would be no legal objection to approval by the Price Administrator of 
the transportation of household goods effected subsequent to the effective date of 
the transfer of station if the Administrator is satisfied that the transfer of the 
household goods was incident to the transfer of station. 

Whereas it has been consistently held that transportation of an employee or 
his dependents in advance of issuance of orders therefor in anticipation of 
change of station is not incident to permanent change of station and is not 
reimbursable (1 Comp. Gen. 227; 2 id. 567; 8 id. 334; 11 id. 459; 15 id. 171; 
17 id. 606; 20 id. 27),on the other hand the regulations provide that movement 
of household effects may be authorized or approved. 

With respect to the enclosed voucher, the records show that Mr. Fletcher 
was on temporary duty in Green Bay, Wisconsin in November 1944 pending ap- 
proval of a reclassification and transfer from his official station Moline, Illinois. 
It is reported that he was advised by his superior officers that there appeared to 
be no obstacle which would prevent his transfer. Due to the present difficulties 
in securing proper housing facilities, the employee had his household goods trans- 
ported to Green Bay, the proposed new official station on November 22, 1944. The 
transfer of official station was not authorized until November 30 on Schedule 
OPA-388 effective December 8, 1944 

Your early consideration and decision are respectfully requested to advise 
whether the payment of expenses of transportation of household goods and 
personal effects of an employee in connection with transfer to a new official 
station for permanent duty are properly payable when the shipment commences 
or arrives at the new station prior to the date of issuance of the transfer au- 
thorization or effective date of the transfer, provided the head of the agency 
considers such transportation as incidental to the transfer? 


In a recent decision—dated January 12, 1945, B-46478—it was 
held that: 


Section 1 of the Presidential Regulations (Executive Order No. 8588, dated 
November 7, 1940) issued pursuant to the act of October 10, 1940, 54 Stat. 1105, 
authorizes shipment of household effects of persons or employees of the United 
States upon transfer from one official station to another “when specifically au- 
thorized or approved by the head of the department or establishment concerned.” 
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In 21 Comp. Gen, 921, 923, it was held, among other things, that the shipment 
of household effects under the regulations either may be authorized in advance 
of the shipment or approved after the transportation has been effected. Ac- 
cordingly, as it appears from your letter that the shipment of the household 
goods of Mr. Peterson was accomplished after the employee had been informed 
of the contemplated transfer of his headquarters, the subsequent transfer order 
dated June 30, 1944, specifically authorizing the transportation of his household 
goods may be accepted as the subsequent approval of the transportation already 
accomplished and if it was signed by the Secretary of the Interior or an Assist- 
ant Secretary of the Interior, reimbursement to the employee for the amount 
so expended by him for the transportation of his household goods is authorized, 
subject to verification of the rates and determination of the most economical 
mode of transportation as required by section 5 of Executive Order 8588, as 
amended by Etxecutive Order 9122 of April 6, 1942. 

The transportation of the household effects of William C. Fletcher 
appears to have taken place under circumstances that are similar to 
those considered in the above decision and what was there held ap- 
plies with equal force here. Hence, upon approval by the Price Ad- 
ministrator of the transportation of his household effects and upon a 
showing of relationship between the movement of his effects and the 
transfer to his new station, the voucher, if otherwise correct as to 
economy, etc., may be certified for payment. 


The voucher is returned herewith. 


(B-45457) 


LUMP-SUM PAYMENTS TO AIR CORPS RESERVE OFFICERS—PRORA- 
TION FOR FRACTIONAL PART OF FIRST YEAR’S SERVICE 


The $500 lump sum authorized by section 2 of the act of June 16, 1936, as amended, 
to be paid to Army Air Corps Reserve officers for each complete year of 
active service when “released from active duty that has been continuous for 
one or more years,” and to be prorated “for fractional parts of each year 
of such active service” upon release for certain reasons beyond their con- 
trol, may be paid on a prorated basis in the case of officers who, through no 
fault of their own—such as release from active duty on account of incapac- 
itating injury or death—fail to complete one year’s active service. 


Assistant Comptroller General Yates to Stanislaw and Kazmiera D. Lipowicz, 
January 27, 1945: 

Reference is made to your letter of September 27, 1944, requesting 
review of your claim, as parents of the late Elmer N. Lipowicz, sec- 
ond lieutenant, Air Corps Reserve, for an additional amount repre- 
senting a prorated lump-sum payment under the provisions of section 
2 of the act of June 16, 1936, 49 Stat. 1524, as amended by section 6 of 
the Army Aviation Cadet Act of June 3, 1941, 55 Stat. 240, on account 
of your son’s active service of less than one year in the Air Corps 
Reserve. 


Section 6 of the said Army Aviation Cadet Act provides: 


Section 2 of the Act of June 16, 1936 (49 Stat. 1524), as amended, is hereby 
amended to read as follows: 
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“Sec. 2. Whenever any Air Corps Reserve officer who has not been selected for 
commission in the Regular Army is released from active duty that has been 
continuous for one or more years, he shall be paid a lump sum of $500 for 
each complete year of active service as such officer, and if released from active 
duty otherwise than upon his own request, or as a result of inefficient or unsat- 
isfactory service as determined by the Secretary of War, such lump-sum payment 
shall be prorated for fractional parts of each year of such active service. The 
lump-sum payments herein authorized shall be in addition to any pay, allow- 
ances, compensation, or benefits which such officers may otherwise be entitled to 
receive.” ‘ 

From information furnished this office by The Adjutant General of 
the Army, it appears that your son enlisted as a private on March 12, 
1942; that he was appointed an aviation cadet on June 17, 1942, and 
was honorably discharged on March 24, 1943, to accept a commission ; 
that he was appointed a second lieutenant, Air Corps Reserve, on 
March 25, 1943, and accepted the appointment on the same date; 
and that he served in that capacity until his death on December 23, 
1943, in the North African Area. 

By settlement dated September 21, 1944, you were advised that since 
your son’s active service as a member of the Air Corps Reserve was 
less than one year, payment of any portion of the lump-sum amount 
provided in section 2 of the said act of 1936, as amended, supra, was 
not authorized. However, it is urged in your letter that the provision 
in the said section respecting the completion of at least one year of 
continuous active duty is not for application in the case of your son 
since his death occurred while on active duty and not the result of his 
own misconduct. 

The language of the quoted section is not free from ambiguity and 
an examination of the legislative history of the statute discloses noth- 
ing materially helpful in a determination of the particular question 
here involved. 

The difficulty in construing the section arises mainly from the appar- 
ent conflict between the phrase “is released from active duty that has 
been continuous for one or more years” appearing in the first portion 
of the section and the provision in the second portion thereof that if 
an Officer is released from active duty otherwise than upon his own 
request or by reason of disciplinary action by the Secretary of War, 
the lump sum shall be prorated “for fractional parts of each year of 
such active service.” If, as might be adduced from the first portion 
of the section, the right to any lump-sum payment accrues only upon 
release from active duty that has been continuous for one or more 
years, the provision respecting the proration of the lump sum neces- 
sarily is required to be construed as having reference to fractional 
parts of a year after completion of the first year of active service in 
order to harmonize the two provisions. But such construction would 
seem to disregard the specific provision of the statute that under cer- 
tain conditions the lump sum shall be prorated for “fractional parts” 
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of “each” year of such active service, which would include fractional 
parts of the first year as well as subsequent years. However, it ap- 
pears that the statute properly is susceptible of a construction whereby 
its provisions are brought into harmony and effect is given to each 
word therein. That is, the first portion of the section reasonably may 
be regarded as directing the payment of fixed sum increments to Air 
Corps Reserve officers who have been on active duty for one or more 
complete years, without regard to the reason for their release from 
active duty, rather than as prescribing, as a condition precedent to 
payment in any case, that such active duty be continuous for “one or 
more years.” It is to be noted, in such connection that the statute 
uses the term “one or more years,” and not “one year or more,” speak- 
ing, at that point, of fully completed yearly increments, as a basis for 
paying the fixed $500 increments, without reference to the reason for 
release from active duty. Provision thus having been made for pay- 
ment of the lump sum for “each complete year” of service, irrespective 
of the reason for the officer’s release, the second portion of the section 
respecting the prorating of such lump-sum payments for “fractional 
parts of each year of such active service” is specially directed to those 
cases where complete years have not been served because of release 
from active duty otherwise than upon the request of the officer or as 
a result of inefficient or unsatisfactory service, and, in that respect, 
the words “of such active service” are more reasonably to be viewed 
as relating back to the more immediately preceding phrase “active 
service as such officer,” rather than to the more remote phrase “active 
duty that has been continuous for one or more years.” 

The Congress having provided specifically for payment of the lump 
sum on a prorated basis in cases where officers, through no fault of 
their own, are prevented from completing full years of service, there 
appears no reasonable basis to attribute to the Congress an intent to 
limit the operation of such provision to those instances where officers 
are released between anniversary dates of their appointments after 
having served one full year. On the contrary, since the considera- 
tions which prompted the authorization of prorated payments to 
such officers would be present in the cases of officers released for 
reasons beyond their control before the expiration of the first year 
of active service, the same as in the cases of officers released there- 
after, it is reasonable to assume, in the absence of a clear showing 
to the contrary, that the legislative intent was to provide the benefit 
of prorated payments to all such officers. Moreover, when it is con- 
sidered that such lump-sum payments were authorized, not as a mere 
gratuity, but as in the nature of additional compensation to those 
who obligated themselves to serve protracted periods on active duty 
as Air Corps Reserve officers, the conclusion appears warranted that 
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the Congress did not intend that such benefit should be denied those 
officers who, through no fault of their own, were prevented from com- 
pleting any particular period of active duty. Otherwise, one of the 
principal contemplated effects of the provision for such additional 
payments—the stimulation of enrollment in the aviation cadet train- 
ing program—would have been lessened materially, since ultimate 
entitlement to the payment would depend, not upon the officer’s will- 
ingness and ability to serve, but upon the mere chance that he might 
not become so incapacitated as to require his release from active duty 
before the expiration of his first year of such duty. Cf. decision of 
December 5, 1944, B-44390, 24 Comp. Gen. 423. 

While the statute was amended to provide, inter alia, for the pro- 
rating of the lump-sum payments, several months before the entry 
of the United States into the present war, doubtless the Congress was 
not unmindful of the effect of its provisions in the event of war, when, 
as in the case of your son, the active duty performed by Air Corps 
Reserve officers would involve actual combat duty. Under such cir- 
cumstances, it cannot be presumed that the Congress intended to 
authorize the prorated payments only in the cases of those officers who 
fortuitously escaped incapacitating injury or death for at least one 
year of their active service. 

Accordingly, I have to advise that the prorated lump-sum payment 
claimed on account of the service of your son will be allowed, and 
that a settlement in your favor for the amount found due will issue 
in due course, without unnecessary delay. 


(B-47029) 


PROMOTIONS—ALLOCATIONS—EFFECTIVE DATE—EMPLOYEES ON 
DETAIL FROM REGULAR POSITIONS PENDING ALLOCATION 


Where an employee is on detail from his regular position to a new position pend- 
ing allocation thereof, the higher salary rate of the new position is not 
effective from the beginning of the pay period current when notice of the 
allocation is received in the administrative office, under the general rule, 
but is effective only from the date administrative action is taken to ter- 
minate the detail and transfer or appoint the employee to the new position 
as allocated. 18 Comp. Gen. 794, distinguished. 


Comptroller General Warren to Ben E. Lewis, National Housing Agency, Jan- 
uary 27, 1945: 


Reference is made to your letter of January 12, 1945, as follows: 


There is attached for your consideration as to the propriety of payment a 
Standard Form 1013d pay-roll voucher in the amount of $22.50, representing the 
difference between salary paid Mrs. Ellen D. Sechler at the rate of $2,200 per 
annum for the period May 14, 1944, through June 13, 1944, and salary which she 
claims was due her for the period at the rate of $2,600 per annum, less proper 
retirement and tax deductions. 
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The circumstances of the case are as follows: As the result of organization 
changes in the Office of the Administrator, Mrs, Sechler was detailed on March 
1, 1944, from her position in the Administrative Services Division as clerk 
stenographer, CAF-5, $2,200 per annum, to a position in the newly created 
Budget and Procedures Section of this Division, which position was adminis- 
tratively established and recommended to the Civil Service Commission for allo- 
eation at CAF-7, $2,600 per annum. Due to the time required by the Com- 
mission to make the detailed examination essential to the fixing of appropriate 
grades, titles, etc., for positions in the new section, the formal allocation action 
was delayed until May 17, 1944, on which date the administrative office records 
show receipt of notice of this action. 

Through oversight, the administrative action necessary to effect Mrs. Sechler’s 
transfer from the CAF-—5 position to the CAF-7 position was not requested until 
June 10, 1944, nor were the facts concerning her performance in the CAF-7 
position included in the request. Consequently, the change in classification was 
made effective June 14, 1944, the date the administrative action was taken. 

Pursuant to Mrs. Sechler’s claim for additional salary, the officer directing her 
transfer certified that it was his intention to have the change in classification 
made effective at the beginning of the pay period current when notice of alloca- 
tion of the new position was received from the Commission and requested that 
the journal action be amended to show the effective date as May 14, 1944, and 
that payment be made to Mrs. Sechler of the additional salary due her on 
this basis. 

Your opinion is respectively requested as to whether this claim may be prop- 
erly paid on an adjusted administrative action, 

Mrs. Sechler’s original letter claim and the signed statement of the officer 
directing the transfer are attached. 


It is understood from the facts stated in your letter and from the 
correspondence submitted that Mrs. Sechler was on detail from her 
position in grade CAF-5, $2,200 per annum, to perform the duties of 
the newly created position in grade CAF-7, $2,600 per annum, that 
her detail was not terminated, and that she was not transferred or 
appointed by administrative action to the new position after its allo- 
cation until June 14, 1944, from which date she has been paid salary 
at the rate of $2,600 per annum in grade CAF-7. 

In décision of August 28, 1943, 23 Comp. Gen. 145, it was stated 
at page 146 as follows: 

During the period of detail from one position to another in the same depart- 
ment or agency of the Government pursuant to the quoted statute, an empolyee 
remains in his regular position and his compensation during the period of detail 
continues to be that fixed in accordance with the laws and regulations applicable 
to his regular position. See sections 1764, and 1765, Revised Statutes, and 14 
Comp. Dec. 294; 16 id. 161; 3 Comp. Gen, 913; 4 id. 126, 1030; 5 id. 319, 374; 9 id. 
128; 18 id. 923. It is not until the employee's detail is formally terminated and 
he actually is appointed to the position in which he has served under detail, that 
the salary of the position to which he had been detailed may be paid to him. 
See decision of June 30, 1943, B-35161. 

In a case such as here presented, there is not for application the gen- 
eral rule stated in a number of decisions of this office that an allocation 
or reallocation of a position for salary purposes is effective from the 
beginning of the pay period current when notice of the allocation or 
reallocation of the position is received in the administrative office, for 
the reason that the detail of the employee must be terminated by ad- 
ministrative action and the employee transferred or appointed to the 
new position. See in that connection the last paragraph of decision of 
January 12, 1945, B-46558, 24 Comp. Gen. 518. 





DECISIONS OF THE COMPTROLLER GENERAL 565 


This case is to be distinguished from the case considered in the deci- 
sion of April 17, 1939, 18 Comp. Gen. 794, cited by Mrs. Sechler in her 
statement forwarded with your letter, in which case the employee was 
not on detail, but there was a gradual development of the duties of the 
position already held by the employee during and after reorganization. 

Accordingly, the increase in compensation to Mrs,,Sechler from 
grade CAF-5, $2,200 per annum, to grade CAF-7, $2,600 per annum, 
properly was paid on and after June 14, 1944, and the voucher for- 
warded with your letter proposing a retroactive payment of the in- 
crease to May 14, 1944, may not be certified for payment. 

The voucher and supporting papers are returned herewith. 


(B-44894) 


CONTRACTS—COST-PLUS—-EMPLOYEES’ TRANSPORTATION, ETC., 
EXPENSES 


The provisions of a cost-plus-a-fixed-fee contract authorizing reimbursement of the 
contractor’s expenditures for the transportation, etc., of employees “trans- 
ferred” to or from the plant operated under the contract are applicable only 
to employees in a regular duty status for the contractor prior to assignment 
to the contract operations, and have no application to new employees spe- 
cifically hired for work under the contract, including those reporting for work 
at the contract site after undergoing preliminary training at one of the con- 
tractor’s plants—the cost of transportation, etc., of such employees being 
personal expenses incident to employment, in the absence of an agreement or 
understanding otherwise. 

Under a cost-plus-a-fixed-fee contract providing for reimfbursement of the costs 
of transferring employees “to or from the Plant” and “from the contractor’s 
plants * * * to the Plant,” as well as under the applicable policy of the 
contractor to assume employees’ costs of transferring “from one location to 
another,” the transportation costs of employees proceeding circuitously from 
the contractor's plant, at which assigned for training for contract operations, 
to the contract site via their homes, plus the costs of transporting their fami- 
lies and household effects from their homes to the contract site, would not be 
reimbursable in excess of the costs of such transportation via direct route 
from the contractor's plant. 

In the absence of the approval “in advance in writing by the Contracting Officer 
in specific cases” required by a cost-plus-a-fixed-fee contract as a condition to 
reimbursement of costs incurred in transferring employees to or from the 
plant operated under the contract, reimbursenfent of such costs is unauthor- 
ized, even though the contracting officer’s representative may have had 
knowledge of the fact that the contractor was sending employees to the 
contract site without obtaining the required advance approval. 


Comptroller General Warren to Lt. Col. Fred O. Tiffany, U. S. Army, January 
30, 1945: 

There has been received from the Fiscal Director, Headquarters, 
Army Service Forces, bureau voucher No. A-7094, proposing pay- 
ment of the sum of $24,869.22, to Remington Arms Company, Incor- 
porated, cost-plus-a-fixed-fee contractor under contract No. W-ORD- 
484, dated November 20, 1940, as amended, with the request that an 


advance decision be rendered as to whether payment of said voucher 
is authorized. 
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Contract No. W-ORD-484, provides, generally, for management 
services in connection with the construction of an ordnance manu- 
facturing plant at Independence, Missouri, on a fixed price basis, and, 
in consideration of the reimbursement by the Government of the con- 
tractor’s expenditures as defined in the contract, plus stipulated fixed 
fees, for the equipment, preparation for operations (including train- 
ing of personnel), and operation thereof upon its completion. 

It appears from the facts of record that, in connection with the 
requirement that the contractor secure and train the necessary per- 
sonnel for the operation of the ordnance manufacturing plant, its 
regular personnel being inadequate in number for the performance of 
the contract work, the contractor hired new employees for specific as- 
signment to the contract operations and trained them at its plant 
located in Bridgeport, Connecticut. The voucher here involved is 
shown by the accompanying papers to represent the aggregate of the 
amounts alleged to have been paid by the contractor to these new 
employees, with residences other than in Bridgeport, in reimbursement 
for the costs incurred by them in returning to their respective homes 
upon completion of their training and for the cost of transporting 
themselves, their families, if any, and their household effects to the 
vicinity of the contract operations. 

A detailed explanation of the expenditures so incurred by the con- 
tractor, the questions raised as to the propriety of the reimbursement 
thereof, and the contentions of the contractor in the matter, are 
set forth in a copy of a letter dated May 12, 1944, from the contrac- 
tor’s assistant treasurer, to Colonel W. L. Bell, Jr., former contracting 
officer’s representative, as follows: 

A degree of difficulty has been encountered in the matter of securing reim- 
bursement for the expense incident to the movement of employees from various 
localities to the Lake City Ordnance Plant under Contract W-ORD-484, dur- 
ing the period of your assignment as Contracting Officer's representative under 
that contract and as Commanding Officer of the Lake City Ordnance Plant. 
The indicated difficulty is due to a misunderstanding as to the distinctions es- 
tablished by this company in the movement of certain classes of personnel to the 
plant site, and as well, a further element constituting a bar to prompt reim- 
bursement has been introduced through the strict application of the contract 
provision affecting the movement of personnel, this last element having been 
established in a review of the case by the Legal Section of the Office of the 
Chief of Ordnance. The record indicates that your tour of duty at the Lake 
City Ordnance Plant extended from January 15 through September 15, 1941, a 
period during which practically all of the movement was accomplished and in 
recognition of the fact that you are familiar with the work accomplished by this 
company during that period, it is requested that you review the details set forth 
in this letter and advise the present Commanding Officer at the Lake City 
Ordnance Plant of your findings and recommendations, in order that his office 
may request reconsideration by the Legal Section of the Office of the Chief of 
Ordnance to provide reimbursement for the expenditures involved. As a matter 
of information, be advised that the present Commanding Officer at the Lake 
City Ordnance Plant has recommended that payments on this account be al- 
lowed, but inasmuch as he was not in command during the period involved, an 


expression of opinion from you will be of assistance to him, and to this company, 
in processing this item for reimbursement. 
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The reference contract provides under Title III, Article III-A-1 that the 
Contractor shall perform “all (other) services incident to setting up an efficient 
and going operating force,” and in accomplishing this and several provisions under 
Title V of the contract specifically recognize the necessity of transferring em- 
ployees, and as well, moving employees involved in the training program to the 
plant site. Title V, likewise, directly provides that the costs incurred in connec- 
tion therewith are reimbursable under the contract, subject to the limitation 
(Article V-A-1 (j)) that the “allowances of cost * * * shall conform to 
and not exceed the ordinary allowances authorized by the Contractor for its 
employees in the normal conduct of its business.” ‘The subject expenses were 
presented for reimbursement in the latter part of 1941, but it will be recalled 
that due to some doubt on the part of the War Department as to the extent to 
which reimbursement could be permitted on the basis of certain rulings of the 
Comptroller General of the United States, much delay was encountered pending 
authoritative rulings as to whether Government travel regulations would apply, 
whether receipts would be required, etc., and when tnese matters were finally 
resolved, in the latter part of 1942, it was expected that reimbursement would 
proceed in normal course. The first intimation that the then Commanding Officer 
at the Lake City Ordnance Plant was not entirely familiar with the practices and 
policies followed by this company in accomplishing the transfer of employees, 
particularly those who had been trained in accordance with the provisions of 
Title V, Article V-A-1 (q), came to the attention of the company in the first few 
months of 1943, over a year subsequent to the performance of the travel. Doubt 
was expressed by the Commanding Officer as to the propriety of the separate 
treatment accorded the employees trained in accordance with Article V-A-1 (q), 
having permanent residences other than in the vicinity of the Lake City Ordnance 
Plant or Bridgeport, Connecticut, the latter point being the location at which 
the training of the employees was accomplished. 

Prior to the formal presentation of this matter by the Commanding Officer to 
the Chief of Ordnance for advice, discussions were entered into and the practices 
which had been followed in the movement of personnel were outlined in detail. 
In general, the Commanding Officer concurred that we had acted in conformity 
with the letter and intent of the contract and in line with company policy, but 
insofar as the travel of employees was accomplished by other than a direct route 
from a particular starting point (usually Bridgeport) to the Lake City Ordnance 
Plant, the basis for a distinction between the types of treatment afforded the 
particular classes of individuals was not recognized, despite the presence of a 
formal procedure made a part of the accounting manual which was forwarded to 
you during your tenure at Lake City as one of the services required of the com- 
pany, and as well, disregarding the provisions of a policy statement made a part 
of the manual “POLICIES AND PROCEDURES RELATIVE TO OPERATION 
OF ORDNANCE PLANTS IN THE MANUFACTURE OF SMALL ARMS AMMU- 
NITION BY REMINGTON ARMS COMPANY, INC.” which likewise had been 
prepared for your use in accordance with Title VI, Article VI-O of the contract. 

The so-called “indirect travel” whereby employees proceeded to the Lake City 
Ordnance Plant by other than the most direct route available came about as a 
result of the training program accomplished in Bridgeport pursuant to the ap- 
proval of the Ordnance Department. The personnel on the rolls of this company 
at the time the contract was entered into were, of course, inadequate in number 
for the performance of the tremendous task required of building a plant in Lake 
City, equipping it and providing for the manufacture of ammunition as quickly 
as possible. Accordingly, additional employees were hired, and while an effort 
was made to secure the required number of employees in the vicinity of the 
plant site, it was necessary that men be hired wherever possible and brought to 
Bridgeport for training. It was impossible at the time of hiring to advise the 
employees as to the precise period during which they would be in training at 
Bridgeport, and accordingly, some provision was necessary at the conclusion of 
the training period to effect the domestic readjustments caused by the transfer 
of a family from one location to another, The established policy of this company 
as set forth in the policy manual provides that “All transportation which is in 
excess of the most direct and economical route must be accompanied by an ex- 
planation.” In point of fact this policy has been followed by the company over a 
period of years prior to the effective date of Contract W-ORD-4&, and it was 
always recognized that an adequate explanation would permit the allowance of 
cost to an employee in excess of that applicable to the performance of direct travel 
between two points. In accordance with this exception to the direct movement 
of employees, three categories were established to provide for the movement of 
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individuals from a particular location to the Lake City Ordnance Plant. These 
classifications were outlined in a formal] procedure made a part of the accounting 
manual forwarded to you during the period of your assignment at the Lake City 
Ordnance Plant. The classifications are outlined as follows: 

1. Employee with Permanent Place of Residence in Vicinity of His Assigned 
Defense Plant. 

2. Employee with Permanent Residence Located in Bridgeport or Vicinity. 

8. Employee with Permanent Residence Not Located in Vicinity of His Assigned 
Defense Plant or Bridgeport. 

Under classifications No. 1 and No. 2, the employee was expected to proceed 
to the plant site without deviation from the direct route between Bridgeport and 
Lake City. Employees falling in classification No. 8 were permitted to return to 
their places of original domicile, thereto conclude arrangements for the departure 
of themselves, their families, their household goods and personal effects from 
their then permanent residences to the Lake City area. Accordingly, it is consid- 
ered that those persons who proceeded from the training point to homes not 
located in the vicinity of the plant or Bridgeport, and thence to the Lake City 
Ordnance Plant fall within a given class for which the “explanation” required 
by the policy for travel other than that which is considered direct is provided in 
a formal manner by way of direct procedure. 

As indicated, these facts were brought to the attention of the Commanding 
Officer, but an exanfination of the file which was forwarded to the Office of the 
Chief of Ordnance and thence to the Services of Supply in the early part of 1943, 
does not disclose that any attempt was made to distinguish between the different 
categories of employees involved. On the contrary, the question presented for 
consideration was merely as to whether or not the travel of employees by an 
indirect route from one point to another was proper for reimbursement in full. 
As would be expected the response was in the negative, and this company was not 
able to process the vouchers further for reimbursement. 

The present Commanding Officer at the Lake City Ordnance Plant recently for- 
warded the papers to the Legal Section, Office of the Chief of Ordnance, and 
requested that the case be again examined, and as a result of this reexamination, 
the procedure referred to as governing the movement of employees was brought 
before that office for consideration. 

In connection with this phase of the problem, it will be greatly appreciated if 
you will review the attachntents consisting of an excerpt from the policy manual 
(Exhibit A) and the procedure (Exhibit B) referred to in the discussion above, 
and in the light of your knowledge of the facts then existing, advise the Com- 
manding Officer at the Lake City Ordnance Piant and the Legal Section of the 
Office of the Chief of Ordnance of your recommendations in this matter. Our 
appeal to you for assistance is, of course, predicated upon your familiarity with 
the events which occurred during your service at the Lake City Ordnance Plant. 

An additional problem has arisen with respect to the movement of personnel to 
the Lake City Ordnance Plant as a result of thé examination of this case by the 
Office of the Chief of Ordnance, involving a basic objection, on the present record, 
to the allowance of any cost incident to the transfer of employees, whether as a 
result of the training program or otherwise, due to the application of Article 
V-A-1 (j) of the contract which reads as follows: 

“Such portion of the transportation, traveling and hotel expense of engineers 
and other employees of the Contractor as is actually incurred in connection with 
this work; and, when approved in advance in writing by the Contracting Officer 
in specific cases all costs and expenses REIMBURSED TO EMPLOYEES TRANS- 
FERRED TO OR FROM the Plant on account of transportation and living ex- 
penses of themselves and their families, losses due to sale of homes at less than 
the appraisal value as fixed by the Contractor in handling similar matters con- 
cerning its employees, unexpired leases, and living expenses while obtaining new 
residences. It is agreed that all allowances of cost under this itent shall conform 
to and not exceed the ordinary allowances authorized by the Contractor for its 
employees in the normal conduct of its business.” [Italics supplied. ] 

Specifically, the records maintained in connection with the work do not disclose 
the existence of forma] travel orders covering the movement of an individual and 
his family from a particular location to the plant site, nor does there appear to 
have been provided during the period in question a procedure setting forth the 
manner in which the written approval of the Contracting Officer would be secured. 
It will be recalled, however, that the relationship between your office and this 
company in 1941. was very close, and at all times you were kept fully informed as 
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to the steps being taken to accomplish the task of placing the plant on an operat- 
ing basis as soon as possible. It is believed that events were proceedipg at too 
rapid a pace at that time to permit compliance with the precise requirements of 
the standard regulations prescribed by the War Department in the performance 
of contract obligations without seriously infpeding the work that had to be 
accomplished, particularly insofar as the compliance was confined to matters of 
formality. However, it is believed that you will agree that there was most 
assuredly strict compliance with the intention of the contract in that at no time 
were you uninformed as to the steps being taken by the company to achieve the 
desired ends. Executive and administrative personnel on the plant site were 
engaged in the technical details designed to establish a plant equipped to receive 
operating employees as soon as possible, said employees even then being trained to 
perform given functions in the manufacture of ammunition at the new Ordnance 
facility. As a result of this dual activity and the separation of the plant super- 
visors from the point of training, it was possible to have trained employees ready 
for transfer upon a monfent's notice from those individuals to whom was assigned 
the responsibility of establishing operations. As the work at the plant site pro- 
ceeded, employees were transferred to keep pace with the work not in an estab- 
lished and orderly manner, but rather, in accordance with the exigencies of the 
situations which arose, and the work progressed thus with a minimum of delay. 

An examination of the type of personnel transferred to the Lake City Ord- 
nance Plant under the conditions indicated make it quite apparent that the con- 
tract specifically contemplated such transfers, there being involved (Exhibit C) 
Process Engineers, Ballisticians, Area Supervisors, Machinists, Inspectors, Fore- 
men for various manufacturing areas, etc. It is true that some time after 
operations were established on a normal basis at the plant, a precedure was 
established whereby travel orders were secured from the Office of the Command- 
ing Officer at the plant location, but, even then, it was not contemplated by the 
Ordnance Department representatives at the plant site at that time that our 
failure to have signed travel orders in the case of travel already performed 
would constitute a bar to reimbursement. It is not believed that the requirement 
that the travel be approved in writing in specific cases was intended to do more 
than to insure that the Contracting Officer or his representative remained at 
all times fully aware of the progress being made by the Contractor under the 
contract, and as well, to place him in a position whereby he could approve or 
disapprove the action being taken. We believe that you will concur with us 
in the belief that these ends were accomplished, and that the closeness of the 
relationship during the period involved was such that you were kept fully in- 
formed of all phases of the movement of the personnel to the plunt site. 

The general situation with respect to the transfer of employees and the reim- 
bursement of the cost involved was summarized in a letter (Exhibit D), dated 
July 15, 1941, addressed to your attention by W. U. Reisinger, Treasurer; your 
reply (Exhibit E), dated July 21, 1941; and a further letter (Exhibit I), dated 
August 8, 1941, from W. U. Reisinger to you. It is believed that corroboration 
of the statements set forth herein expressed by you to the Commanding Officer 
at the Lake City Ordnance Plant and the Legal Section, Office of the Chief of 
Ordnance, will be of material assistance in disposing of this technicality which 
at the moment exists as a bar to reimbursement of the expenditures made by 
this company in the performance of its contract obligations. 

This presentation of the problems involved in the instant case was not made 
without a thorough examination of the company files, and pursuant to advices 
received from the Ordnance Department at Lake City, to the effect that the 
Government files at that location did not disclose additional evidence in writing 
pertinent in this regard. 


The enclosures referred to in the said letter were not included in the 
papers transmitted to this office. 

In a communication dated June 3, 1944, to the Commanding Officer 
of the Lake City Ordnance Plant, Independence, Missouri, Colonel 
W. L. Bell, Jr., confirms the contractor’s statement that the travel 
of the employees involved occurred during his tenure as contracting 
officer’s representative, that ke had knowledge thereof, and recom- 
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mends that the contractor’s claim, as covered by the instant voucher, 
be allowed. 

Relative to reimbursement for the contractor’s expenditures, it 
appears from the pertinent provisions of the contract, particularly 
article V-A-1 (j), quoted in the contractor’s letter of May 12, 1944, 
that the contract provides for the reimbursement of “all costs and 
expenses reimbursed to employees transferred to or from the Plant 
on account of transportation and living expenses of themselves and 
their families,” subject to the limitation that “allowances of cost 
* * * conform to and not exceed the ordinary allowances author- 
ized by the Contractor for its employees in the normal conduct of its 
business,” and, provided further, that the travel involved be “ap- 
proved in advance in writing by the Contracting Officer in specific 
cases.” With respect to the allowances of such costs by the contractor 
in the normal conduct of its business, the contractor’s manual entitled, 
“Policies and Procedures Relative to Operation of Ordnance Plants 
in the Manufacture of Small Arms Ammunition,” provides, under 
the heading “Policy Covering Cost of Transferring Employees,” in 
part, that: 

It is the Company's policy to assume all costs and expenses incurred in trans- 
ferring an employee from one location to another, as follows: 

1. Cost of transporting the employee and his family, if any. 

2. Cost of transporting the employee's household and personal] effects * * *, 

It thus appears from the terms of the contract, considered in the 
light of the contractor’s established policy for the treatment of em- 
ployees, that while, if otherwise correct and proper, transportation 
expenses of the nature here involved incurred by the contractor inci- 
dent to the transfer of employees to or from the site of the contract 
operations are reimbursable, the use of the word “transfer”, in both 
the contract and in the contractor’s manual of policies and procedures, 
would appear to imply that, to be eligible for the reimbursement of 
transportation costs incurred, the employee be in a regular duty status 
for the contractor prior to his being assigned to the contract operations. 
That is to say, in the absence of an agreement or understanding to the 
contrary—the existence of which is not here shown—the expenses 
incurred by a new employee, who was hired for specific assignment at 
the contract site, in reporting for work at the Lake City Ordnance 
Plant, Independence, Missouri, would appear to be a charge properly 
for payment by the employee as a personal expense incident to his 
employment and, accordingly, the contractor’s payment thereof is in 
the nature of a gratuity, for which reimbursement is not authorized 
under the terms of the contract. Further, assuming for present pur- 
poses, though not conceded, that the training period served by the 
newly hired employees at the contractor’s plant at Bridgeport, Con- 
necticut, entitled them, under the contractor’s policy and procedure, 


hs © | 


oe = we OO Fr Of CO 


c 
2 
t 
I 
f 
t 
( 
( 
] 
} 
1 





DECISIONS OF THE COMPTROLLER GENERAL 571 


to the benefits of employees in a regular duty status at the plant, the 
language of the contract under articles V-A-1 (j) and V—A-1 (q), 
providing for the reimbursement of the cost of transferring em- 
ployees “to or from the Plant” and “the cost of transferring any 
personnel from the contractor’s plants * * * to the Plant,” as 
well as the language found in the contractor’s manual, as quoted above, 
providing for the assumption by the contractor of the costs incurred 
in transferring an employee “from one location to another,” permits 
of no construction other than that the Government’s obligation, in 
any event, to reimburse the contractor for transportation costs in- 
curred in the transfer of personnel, is restricted to transfer from 
Bridgeport, Connecticut, or from the jocation of some other plant or 
office operated by the contractor, to the vicinity of the contract site. 
Hence, in the instant case, to the extent that the amount paid by the 
contractor for the cost of indirect or circuitous travel by the em- 
ployees from Bridgeport, Connecticut, to their homes, and the costs 
and expenses of transporting the employees, their families, and their 
household effects from such points to the contract site is in excess of 
what it would have cost to transport the said employees, their families, 
and their household effects by a direct route from Bridgeport to the 
vicinity of the contract operations, reimbursement therefor, even if 
otherwise correct and proper, is not authorized. Cf 24 Comp. Gen 
267. In this connection, so far as concerns the contractor’s statement 
that its manual containing the policies and procedures of the company 
provides that “all transportation which is in excess of the most direct 
and economical route must be accompanied by an explanation,” and 
that, pursuant thereto, an adequate explanation always has been ac- 
cepted as permitting the allowance of cost to an employee in excess 
of that applicable to the performance of direct travel between two 
points, aside from the obvious fact that the contractor’s policy may 
not operate to increase the obligations of the Government as fixed by 
the specific terms of the contract, the quoted provision, relied upon 
by the contractor as supporting its claim, appears to be an excerpt 
from its manual of procedures and policies relating to “Expense of 
Employees Traveling on Company Business” and is not contained 
in that portion thereof relating to “Policy Covering Cost of Transfer- 
ring Employees.” 

Further, under the type of contract here involved, which provides 
for the reimbursement by the Government of the contractor's costs, as 
defined therein, the audit function of this office is to ascertain not only 
that the expenditures for which reimbursement is sought constitute a 
proper charge to the Government under the terms of the contract but, 
also, that the amount claimed actually was expended; and, in order for 
this office to perform that function, it, consistently, has been required 
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that the contractor furnish substantiating documents and data from 
which a determination of the correctness of the charges properly may 
be made. 20 Comp. Gen. 341; id. 664; 22 id. 57; 23 id. 707. In sup- 
port of the amount claimed to have been expendéd by the contractor as 
transportation costs, the voucher here involved contains merely a list- 
ing of the names of the employees involved and the amounts purported 
to have been paid to each employee. Obviously, such is of little, if any, 
probative value in any determination as to whether the alleged expendi- 
tures constitute a proper charge to the Government under the terms 
of the contract and, on the basis thereof, even if otherwise correct and 
proper, this office would have no alternative other than to withhold 
approval of the payment of the amount claimed. 

However, separate and apart from the foregoing, and as a further 
bar to payment of the voucher, reported by the contractor in its letter 
of May 12, 1944, as having been raised by the Legal Section of the 
Office of the Chief of Ordnance, and which effectively and finally fore- 
closes any right which the contractor otherwise might have to the reim- 
bursement of any part of the amount claimed, it is admitted by the 
contractor that, notwithstanding the specific terms of the contract, 
under which reimbursement for the cost of transferring employees is 
made dependent upon approval thereof “in advance in writing by the 
Contracting Officer in specific cases,” no such advance approval in the 
form prescribed was requested or obtained. It, repeatedly, has been 
held that where, as here, a provision in a contract conditions payment 
by the Government upon compliance with a prescribed procedure, the 
contractor, having accepted and agreed thereto, is not free to act in 
disregard thereof and that the failure to comply with this provision is 
sufficient without anything else to prevent recovery. United States v. 
Blair, 321 U.S. 730; Plumley v. United States, 226 U.S. 545; Yuhasz 
v. United States, 109 F. 2d 467; Louise Hardwick, Administratria v. 
United States, 95 C. Cls. 336. The evident purpose of this provision 
was to provide a means for curtailing and supervising the reimburs- 
able transportation costs incurred by the contractor, and the Govern- 
ment may not be deprived, by the contractor’s actions, of the benefit 
of such a safeguard. In any event, it must be assumed that the parties 
in inserting the provision attached both value and importance to its 
precise terms and, being a condition precedent, compliance therewith 
must beshown. United States v. Cunningham, 125 F.2d 28. Further, 
so far as concerns the reported knowledge by the contracting oflicer’s 
representative that the contractor was sending employees to the project 
site without requesting approval thereof in advance in writing, 
nowhere is there spelled out in the contract any duty on the part of the 
Government or its officers to take aflirmative steps to prevent the con- 
tractor from incurring expenditures which may not be reimbursed 
under the terms of the contract.. Nor may such knowledge on the part 
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of the contracting officer’s representative be regarded as a proper legal 
basis for relieving the contractor of obtaining approval of the trans- 
portation of employees “in advance in writing by the Contracting 
Officer in specific cases.” United States v. Cunningham, supra. 
Accordingly, the voucher, together with accompanying papers, is 
returned and you are advised that payment thereon is not authorized. 


(B-46952) 


OFFICERS AND EMPLOYEES ENTERING MILITARY SERVICE—STATUS 
FOR CIVILIAN RETIREMENT PURPOSES PRIOR TO RESTORATION TO 
CIVILIAN POSITIONS 


It would not appear that the civilian status of persons who have entered the 
armed forces from Federal civilian positions is preserved for retirement 
purposes while they are serving in the armed forces or thereafter prior to 
restoration to civilian positions as provided by section 8 of the Selective 
Training and Service Act of 1940, as amended, or statutes in pari materia, 
regardless of whether such persons are carried on the civilian rolls as on 
military furlough without pay or separated from the service. 

Insofar as concerns their civilian status for retirement purposes, it would appear 
that the date of separation from civilian service of employees who have 
entered the armed forces prior to the date of the lump-sum leave payment 
statute of December 21, 1944, is the last day of terminal annual leave granted 
in accordance with the provisions of the act of August 1, 1941, as amended, 
and the last day of active duty in a civilian position if a lump-sum payment 
for leave is made in accordance with the 1944 statute. 


Comptroller General Warren to the President, United States Civil Service Com- 
mission, January 30, 1945: 


I have your letter of January 4, 1945 (file Ret: JAT: jf), as follows: 


It has been consistently held in the administration of the retirement law that 
an employee on furlough or leave without pay is in the service for all purposes 
under the Act. Precedent ruling on that point is found in 32 Op. Att. Gen. 424, 
involving annuitable rights under the original Retirement Act of May 22, 1920, 
of an employee who had been on leave of absence without pay due to sickness 
for more than two years before that Act became effective. No question of return 
to duty was raised, the Attorney General stating as follows: 

“The law has always recognized a distinction between an absolute separation 
from the service and leave of absence without pay. In regard to the latter, the 
United States Supreme Court has said in United States v. Murray, 100 U. S. 586: 

“‘While under the regulations of the department an employee is not entitled 
to a leave of absence with pay for more than thirty days in any one year, there 
is nothing to prevent the Secretary from putting him on furlough without pay 
at any time, if the exigencies of the service require it. He may be dismissed 
absolutely, and it is difficult to see why, if this can be done, he may not be 
furloughed without pay, which is in effect a partial dismissal. If he desires 
to be free from all obligations to serve in the future, he may resign; but if hc 
permits his name to continue on the rolls, it must be on such terms as are im- 
posed by the department.’ (Followed in Stilling v. United States, 41 Ct. Cims. 
61; Small, Executor vy. United States, 45 Ct. Clms. 13; Wheelock v. United States, 
46 Ct. Clwns. 1; 21 Op. 318.)” 

The same rule has been applied in connection with amendments to the retire- 
ment law. For example, when retirement coverage was materially broadened 
by the Act of January 24, 1942, employees then on furlough or leave without 
pay were considered as having automatically acquired a retirement status on 
that date, and some annuity awards were made without return to active duty. 

Your office has held that persons on furlough or leave without pay are em- 
ployees of the Government for various purposes. In 2 Comp. Gen. 649, referring 
to the Act of July 31, 1894, in which it was stated (syllabus) : 
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“A civilian employee of the Government holding a position the salary at- 
tached to which amounts to $2500.00 or more may not be employed in any other 
position under the Government with compensation attached, it being immate- 
rial that he was in a leave-without-pay status from the first position for the 
period covered by the second position.” 

This decision was cited and reaffirmed in 12 Comp. Gen. 76 and other rulings. 

The clear distinction between a separation and furlough is brought out in 
12 Comp. Gen. 212, from which the following is quoted: 

“The direction to administrative officers in section 216 of the economy act to 
furlough employees without pay rather than to discharge them was intended 
solely for the benefit of the employees, and is not to be regarded as rendering 
inoperative any other statutory provision under which a discharge would be 
more advantageous to the employee than a furlough without pay. To hold 
otherwise would defeat the plain purpose of the section. Therefore, in any case 
an involuntary separation from the service required by reason of inadequate 
appropriations would vest in the employee separated retirement benefits under 
section 7 of the Civil Retirement Act of May 29, 1930, supra, under the condi- 
tions stated in your letter, the employees may be discharged rather than fur- 
loughed without pay.” 

The Commission’s own Retirement Cirgulars No. 94 and No. 94 Revised, state 
definitely that an employee having a status under the Civil Service Retirement 
Act who enters the military or naval service retains his status under the Re- 
tirement Act so long as his name is carried on the rolls of the department or 
agency in a furlough or leave-without-pay status. 

It is the practice of the Commission to deny refund of retirement deductions 
to employees carried on military furlough, and also to award disability or other 
type of retirement, if the person is otherwise entitled thereto. 

In your decision of November 6, 1944, B-45311 [24 Comp. Gen. 357], you 
stated in part: 

“In view of the misinformation contained in the underlined portion of Civil 
Service Departmental Circular No. 451, supra, regarding extension of military 
furlough—inconsistent with the War Service Regulation requiring restoration 
within 30 days—and with the understanding that it was determined adminis- 
tratively that the employee was not physically or mentally disqualified to per- 
form the duties of the civilian position when he made application for restoration, 
notwithstanding his allergic condition, it may be assumed, in the case presented, 
that the employee actually was restored to a civilian position under the terms 
of the Selective Training and Service Act within the time allowed by the War 
Service Regulations and was granted, administratively, leave of absence without 
pay until April 17, 1944, for the purpose stated in Civil Service Circular No. 451, 
supra. 

“But on the other hand, if it were administratively determined that the 
employee was disqualified, either physically or mentally, for restoration within 
30 days of his filing of application, there would be required the conclusion that 
he has not been restored in accordance with the terms and conditions of law 
and may not be granted any reemployment benefits by reason of his former 
civilian service.” 

The following appears in your decision of November 24, 1944, B-45646 [24 
Comp. Gen. 410]: 


“Were it not for that statute (Act of April 7, 1942, 56 Stat. 200) and the Selec- 
tive Training and Service Act, entrance into the active military or naval service 
automatically would have defeated the right of an employee to be paid for ter- 
minal annual leave in a civilian position, regardless of section 2.4 of the cur- 
rent leave regulations, not only because of the dual compensation statutes, but 
also pursuant to the general rule of law that a civilian status and military status 
during the same period of time is incompatible.” 

These decisions raise a doubt as to the correctness of the Commission’s hold- 
ings as they seem to indicate that unless the employee is restored in accordance 
with the terms of the Selective Training and Service Act, he cannot be considered 
as having been in a furlough status. Your decision is, therefore, requested as to 
whether the rules now followed by the Commission as above stated are correct. 

Should your decision be in the negative, what date shall be considered as the 
date of separation in these cases? 


This office has taken the position that the question of whether an 


employee is entitled to retirement under any particular retirement act 
is for determination primarily by the head of the establishment 
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charged with the duty of administering the applicable retirement act. 
18 Comp. Gen. 955; 19 id. 352. Hence, I shall not attempt to render an 
authoritative decision upon the matter here presented but am pleased 
to express, in response to your letter, my views regarding the matter. 

There is no question in my mind regarding the position taken in 
administration of the retirement act, to which you refer in the first 
paragraph of your letter, of granting retirement benefits to civilian 
employees in a leave without pay status—not covering a period of 
active military service—prior to a return to duty; and nothing herein 
is to be regarded as questioning such position so far as concerns the 
right to retirement benefits granted to employees in a leave without 
pay status—as such status ordinarily is understood and applied and 
to which the cited opinion of the Attorney General and the earlier 
decisions of this office had reference. 

However, your letter presents for consideration, not a question in- 
volving the granting of retirement benefits to employees in a leave 
without pay status in the ordinary sense, but whether an employee 
who entered the active military or naval service from which he has 
been discharged may be granted retirement benefits under the Civil 
Service Retirement Act without having been restored to duty in a 
civilian position. In that connection, it is understood to have been 
the position of the Commission heretofore that where an employee 
has been placed on military furlough without pay by administrative 
action—as distinguished from administrative action separating the 
employee from the service—when he enters the armed forces, retains 
all rights and benefits to retirement as a civilian employee under the 
Civil Service Retirement Act, including disability retirement for a 
disability incurred in the military service, without having been re- 
stored to a civilian position under the terms and conditions of section 8 
of the Selective Training and Service Act of September 16, 1940, 54 
Stat. 890, Public Resolution No. 90 of August 27, 1940, 54 Stat. 858, 
as amended by section 8 of the Selective Training and Service Act, 
supra, both statutes as amended by the act of December 8, 1944, 58 
Stat. 798, Public Law 473, or the act of August 18, 1941, 55 Stat. 627, 
also amended by the act of December 8, 1944—the last-mentioned 
statute having extended reemployment benefits to those voluntarily 
entering the armed forces. 

The provisions of section 8 of the Selective Training and Service 
Act of 1940, approved September 16, 1940, 54 Stat. 890, as amended 
by the act of July 28, 1942, 56 Stat. 724, relating to reemployment 
benefits, which provision appears, also, in the statutes in pari materia, 
above cited, are as follows: 


Sec. 8 (a) Any person inducted in the land or naval forces under this Act for 
training and service, who, in the judgment of those in authority over him, satis- 
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factorily completes his period of training and service under section 3 (b) shall 
be entitled to a certificate to that effect upon the completion of such period of 
training and service, which shall include a record of any special proficiency or 
merit attained. In addition, each such person who is inducted into the land or 
naval forces under this Act for training and service shall be given a physical 
examination at the beginning of such training and service; and upon the com- 
pletion of his period of training and service under section 3 (b), each such 
person shall be given another physical examination and, upon the written request 
of the person concerned, shall be given a statement of medical record by the War 
Department: Provided, That such statement shall not contain any reference to 
mental or other conditions which in the judgment of the Secretary of War or 
the Secretary of the Navy would prove injurious to the physical or mental health 
of the person to whom it pertains. 

(b) In the case of any such person who, in order to perform such training 
and service, has left or leaves a position, other than a temporary position, in the 
employ of any employer and who (1) receives such certificate, (2) is still qualified 
to perform the duties of such position, and (3) makes application for reemploy- 
ment within forty days after he is relieved from such training and service— 

(A) if such position was in the employ of the United States Government, its 
Territories or possessions, or the District of Columbia, such person shall be re- 
stored to such position or to a position of like seniority, status, and pay ; 


* * * * * * * 


(c) Any person who is restored to a position in accordance with the provi- 
sions of paragraph (A) or (B) of subsection (b) shall be considered as having 
been on furlough or leave of absence during his period of training and service in 
the land or naval forces, shall be so restored without loss of seniority, shall be en- 
titled to participate in insurance or other benefits offered by the employer pur- 
suant to established rules and practices relating to employees on furlough or leave 
vf absence in effect with the employer at the time such person was inducted into 
such forces, and shall not be discharged from such position without cause within 
one year after such restoration. [Italics supplied.) 


Section 7 of the act of August 18, 1941, 55 Stat. 627, provides: 


Any person who, subsequent to May 1, 1940, and prior to the termination of the 
authority conferred by section 2 of this joint resolution, shall have entered upon 
active military or naval service in the land or naval forces of the United States 
shall be entitled to all the reemployment benefits of section 8 of the Selective 
Training and Service Act of 1940 to the same extent as in the case of persons 
inducted under said Act: Provided, That the provisions of section 8 (b) (A) of 
said Act shall be applicable to any such person withvut regard:to whether the 
position which he held shall have been covered into the classified civil service dur- 
ing the period of his military or naval service. 


The act of December 8, 1944, Public Law 473, provides: 


That section 8 (b) of the Selective Training and Service Act of 1940, Public 
Law 783, Seventy-sixth Congress, approved September 16, 1940 (50 U. S. C. 308), 
as amended, be further amended by striking out the word “forty” therefrom and 
substituting the word “ninety” therefor, and by adding after the words “relieved 
from such training and service” the following: “or from hospitalization continu- 
ing after discharge for a period of not more than one year.” 

Sec. 2. Section 3 (b) of Public Resolution 96 of the Seventy-sixth Congress 
(U. S. C., 1940 edition, Supp. III, title 50, App., sec. 401; 54 Stat. 858), as 
amended, authorizing the President to order members and units of reserve com- 
ponents and retired personnel of the Regular Army into active military service, 
is further amended by striking out the word “forty” therefrom and substituting 
the word “ninety” therefor and by adding after the words “relieved from such 
active duty or service” the following: “or from hospitalization continuing after 
discharge for a period of not more than one year.” 

Sec. 3. Section 7 of Public Law 213 of the Seventy-seventh Congress (U. 8. C., 
1940 edition, Supp. III, title 50, App., sec. 357 ; 55 Stat. 627), the Service Extension 
Act of 1941, is hereby amended by inserting, “as amended,” after the words 
“Selective Training and Service Act of 1940.” 
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There is for noting that the act of December 8, 1944, does not modify 
the italicized portion of the basic Selective Training and Service Act, 
us above quoted—the part here material. 

In decision of November 3, 1941, 21 Comp. Gen. 403, it was stated, 
at page 408, as follows: 

* * * As above noted, upon compliance with those conditions the em- 
ployees are entitled to be “restored” to their former civilian position, or to a 
position of like seniority, status and pay; aud it is only upon such restoration 
that there materinlizes a right to “be consi:lered as having been on furlough 
or leave of absence during his period of active military service” and to re- 
acquire the leave and other benefits which would otherwise have been lost to 
them. In other words, it is only in the event that the conditions of section 8 of the 
Selective Training and Service Act of 1940, have been complied with that such 
an employee is entitled to be restored to his position; and it is only in the 
event that he be so restored that he is entitled to be considered as having been 
on leave of absence from his position and to be recredited with his accrued leave. 

That decision related more particularly to leave benefits, but the 
principle thereof since has been applied by this office with regard to 
other benefits accruing to returning veterans who met the terms and 
conditions of the law to entitle them to restoratiun to civilian posi- 
tions—two of the decisions being quoted in vour letter—and no reason 
is apparent why the same principle is not for application to the situa- 
tion here presented. 

While the Congress has by implication in the act of August 1, 1941, 
as amended by the act of April 7, 1942, 56 Stat. 200, and in the act of 
December 21, 1944, 58 Stat. 845, Public Law 525, preserved the civilian 
status of an officer or employee during active service in the armed forces 
for the purpose of electing to be paid for terminal annual leave (see 
answer to question 7, decision of January 16, 1945, B-46831, 24 Comp. 
Gen. 528), no provision of Jaw has come to my attention expressly or by 
implication preserving the civilian status of officers and employees for 
retirement purposes while serving in the armed forces, or thereafter 
prior to restoration to a civilian position. Section 5 of the Retirement 
Act, 54 Stat. 1116, authorizes the crediting of “honorable service in the 
Army, Navy, Marine Corps, or Coast Guard of the United States” to- 
ward retirement in a civilian position, provided such service is not used, 
also, as a basis for military retired pay or pension, but I believe you 
will agree that that provision of law does not operate to grant retire- 
ment benefits to a person who is not in a civilian position at the time 
of retirement. It has been recognized that administrative offices could, 
within their discretion, place employees who enter the armed forces on 
so-called military furlough without pay in order to maintain more 
accurate records of benefits which would accrue during such services 
in the event of restoration to the civilian position under the terms and 
conditions of the controlling statutes above cited after discharge from 
the armed forces. Also, it has been recognized that administrative 
offices, within their discretion, may separate employees upon entry into 
the armed forces and wait until their actual restoration to civilian 
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positions in accordance with the terms and conditions of the control- 
ling statutes, swpra, to determine the benefits which accrued to them 
during military service. However, such administrative practice of 
placing the employees on military furlough as an expediency to main- 
tain accurate records does not, in my judgment, have the legal effect of 
preserving a civilian status after the effective date of the military fur- 
lough. Contrary to the position apparently taken by the Commission, 
benefits accruing during the military service of employees who are 
restored, as well as payments for annual leave benefits without restora- 
tion, are exactly the same regardless of which of the two procedures 
were administratively adopted. Hence, it would seem that an admin- 
istrative action or practice granting military furlough without pay— 
which is not the same as ordinary leave of absence without pay because 
under such furlough the employees hold an incompatible status in the 
armed forces, (3 Comp. Gen. 40; 18 id. 213; 20 td. 257; 22 id. 127) — 
could have no more legal effect to maintain a civilian status during 
active military or naval service for retirement benefits without restora- 
tion to a civilian position, than would an administrative action or 
practice separating the employees from the service at the time they 
entered the military service, and that in neither event does an employee 
maintain a civilian status for retirement purposes during active mili- 
tary service or thereafter prior to actual restoration to a civilian 
position as provided by the applicable statutes. 

Accordingly, referring to the first question in the penultimate para- 
graph of your letter, it is my view that the position heretofore taken 
by the Commission is not correct, and that the matter of granting re- 
turning veterans retirement benefits under the Civil Service Retirement 
Act without restoration to civilian positions, in addition to benefits 
under the military laws, should be left for the consideration of the 
Congress. 

Referring to the question in the concluding paragraph of your letter, 
my view is that the date of separation from civilian service for retire- 
ment purposes would be (a) the last day of terminal annual leave if 
granted in accordance with the provisions of law and regulation in 
force prior to December 21, 1944 (act of August 1, 1941, as amended by 
the act of April 7, 1942, supra), and (b) the last day of active duty in 
a civilian position if a lump-sum payment is made in accordance with 
the act of December 21, 1944, Public Law 525. See answer to question 
3, decision of January 16, 1945, B-46831, 24 Comp. Gen. 528. 


(B-47256) 
LEAVES OF ABSENCE—LUMP-SUM PAYMENTS 


An employee retiring on the last day of the month may begin to receive otherwise 
proper annuity pay on the first day of the following month and also, pursuant 
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to the act of December 21, 1944, receive a lump-sum payment for accumulated 
and current accrued annual leave due him at the close of business on the 
last day of active service. 

Section 3 of the act of December 21, 1944, providing for lump-sum payments for 
leave in cases involving “transfer to agencies” under different leave systems, 
may be regarded as authorizing lump-sum payments upon transfer to a 
service under a different leave system in the same department or establish- 
ment, so that a post office clerk (field service) who transfers without a break 
in service to the Post Office Department (departmental service), the latter 
service being under a different leave system from the former, may be paid a 
lump sum for leave accrued up to the last day of active duty as a post office 
clerk. 

When the period of accumulated and current accrued annual leave for which 
an employee is to receive a lump-sum payment under the act of December 
21, 1944, expires at the end of a day preceding a Sunday, holiday, or other 
nonwork day, the lump-sum payment may not include an amount representing 
compensation for such nonwork day. 24 Comp. Gen. 526, amplified. 

Where, in connection with his separation from the office of postmaster or assistant 
postmaster, a person is paid a lump sum under the act of December 21, 1944, 
for accrued annual leave, the last day of active duty is the date of separation, 
and, therefore, a vacancy in the office is to be considered as existing on the 
day following the last day of active duty, which vacancy may be filled on or 
after such following day. 

Postal Service employees removed for cause, who, under the rules and regulations 
in effect prior to the lump-sum leave payment statute of December 21, 1944, 
were not granted terminal annual leave (7 Comp. Gen. 757), are entitled to 
lump-sum payments for their accrued annual leave pursuant to said statute, 
as well as employees in the departmental service so removed, who, during the 
ealendar year 1944 prior to December 21, 1944, could not be denied terminal 
annual leave under the leave regulations then applicable. 

Suspended employees who are to be separated from service should not be restored 
to a pay status for the purpose of receiving lump-sum payments for accumu- 
lated and current accrued annual leave pursuant to the act of December 21, 
1944, before final separation, but whether separated at the termination of the 
period of suspension or prior thereto, the lump-sum payment should be 
computed over the period immediately following such date of separation. 

A former employee who is not restored to his civilian position after military serv- 
ice and who, upon electing to be paid for his accumulated and current accrued 
annual leave in accordance with the act of August 1, 1941, as amended, which 
he previously had elected to have remain to his credit, receives a lump-sum 
payment pursuant to the act of December 21, 1944, is to be regarded as 
having been separated from his civilian position on the last day of active 
duty in his civilian position prior to entry into the military service. 24 
Comp. Gen. 528, amplified. 

Lump-sum payments under the act of December 21, 1944, for accumulated and 
current accrued annual or vacation leave are chargeable to the fiscal year 
appropriation available for payment of the employee’s salary on the last day 
of active duty, regardless of the fact that the period over which the leave 
is computed for the purpose of the lump-sum payment includes a portion of 
the next fiscal year. 

Insofar as concerns the audit requirements of this office, postmasters may record 
lump-sum payments for accumulated and current accrued annual leave au- 
thorized by the act of December 21, 1944, on one voucher, regardless of the 
period covered by such payment, such voucher to show the number of days 
covered by the payment and a notation to the effect that the expenditure was 
made under the provisions of said act. 


Comptroller General Warren to the Postmaster General, January 30, 1945: 

I have your letter of January 18, 1945, submitting for decision sev- 
eral questions relative to the application of the act of December 21, 
1944, 58 Stat. 845, Public Law 525. The questions will be stated and 
answered in the order presented. 


1. May an employee who retires at the termination of his service on the last 
day of the month begin receiving annuity pay the first day of the following 
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month and also receive pay for annual leave accrued at the close of business 
on the last day of active service? 

In decision of January 13, 1945, B-46790, 24 Comp. Gen. 526, answer 
to question (2), it was stated : 

An employee retiring for age—70 years—may not be granted terminal annual 

leave either immediately prior, or subsequent, to retirement. Instead, he must 
work through the last day of the month in which he reaches 70 years of age at 
which time he is entitled to receive a lump-sum payment for all accumulated and 
current accrued leave to his credit-upon the last day of active duty. See answer 
to question 2, decision of January 11, 1945, B-46683, 24 Comp. Gen. 511. 
The same rule was applied “with regard to retirement for any reason, 
either voluntary or involuntary” in decision of January 18, 1945, 
B-46946, 24 Comp. Gen. 540, answer to question (4). Accordingly, 
this question is answered in the affirmative, subject, of course, to a deter- 
mination by the Civil Service Commission of the eligibility of the 
employee to receive an annuity beginning the first of the month fol- 
lowing the last day of active duty. 

2. May a post office clerk (in the Field Service who transfers without a break 
in service to a position in the Post Office Department (the Departmental Service) 
be paid for leave accrued up to his last day of service as a post office clerk 
and at the same time receive pay for service in the Departmental position from 
the date of the transfer? 

Section 3 of the act of December 21, 1944, 58 Stat. 846, Public Law 
525, clearly applicable to employees subject to any Federal leave sys- 
tem, provides : 

That all accumulated and current accrued leave be liquidated by a lump-sum 
payment to any civilian officer or employee of the Federal Government or the 
government of the District of Columbia in cases involving transfer to agencies 
under different leave systems. Such lump-sum payment shall equal the com- 
pensation that such employee would have received had he not been transferred 
until the expiration of the period of such leave: Provided, That the lump-sum 
payment herein authorized shall not be regarded, except for purposes of taxa- 
tion, as salary or compensation and shall not be subject to retirement deductions, 

While section 3 of the statute above quoted refers to “cases involving 
transfer to agencies under different leave systems” [italics supplied}, 
the plain purpose or intent of the law was to authorize lump sum 
payments upon transfer to a service under a different leave system 
regardless of whether in the same or different department or estab- 
lishment. Compare the answer to question (7), decision of January 
13, 1945, B-46726, 24 Comp. Gen. 522. Accordingly, this question is 
answered in the affirmative. 

8. Is the Act retroactive to the extent that an employee wh. transferred from 
the Field to the Departmental Service prior to December 21, 1944 can now be 


paid for leave accrued and standing to his credit in the positivn previously held 
in the Field Service? 


This question is answered in the negative. See answer to question 
8, decision of January 17, 1945, B-46891, 24 Comp. Gen. 532. 
4. When the accumulated and current accrued annual leave covers a period 


which will expire at the end of a day preceding a Sunday, holiday, or other 
nonwork day, may the lump-sum payment properly include an amount repre- 
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senting pay for the Sunday, holiday or other nonwork day immediately follow- 
ing the date on which the accrued leave would expire in the event the employee 
remained in the service? 


Section 1 of the act of December 21, 1944, provides that “Such lump- 
sum payment shall equal the compensation that such employee would 
have received had he remained in the service until the expiration of 
the period of such annual or vacation leave.” In decision of January 
13, 1945, B-46790, swpra, it was stated, in answer to question (1) : 

That provision serves only as a formula or rule for computing the amount of 

the lump-sum payment under that statute for annual or vacation leave of absence 
with pay (including Sundays and holidays). * * * 
However, if an employee had remained in the service and taken his 
terminal annual leave under the procedure in force prior to the date 
of the statute no payment of compensation would have been authorized 
for Sundays, holidays, or other nonwork days immediately following 
the date on which the terminal annual leave would have expired 
whether the employee was in the departmental or field service. On 
the contrary, the last day of payment of compensation would have 
been the day on which the terminal annual leave expired excluding 
succeeding Sundays, holidays, and other nonwork days. Hence, the 
rule stated in the decision of January 13, 1945, B-46790, supra, relates 
only to Sundays, holidays, and other nonwork days falling within 
the period over which the lump-sum payment for leave is computed. 
This question is answered in the negative. 

5. Can a vacancy created by the separation of a postmaster or an assistant 
postmaster be filled on the date following the last day of active service of such 
outgoing postmaster or assistant postmaster who is entitled to and is paid for 
accrued annual leave? 

The last day of active duty is the date of separation of an officer or 
employee who receives a lump-sum payment for leave under the statute; 
and the period over which the leave is computed is not to be regarded 
as service. See answer to question 5, decision of January 11, 1945, 
B-46683, 24 Comp. Gen. 511, and the answer to question (1), decision 
of January 13, 1945, B-46790. Hence, there would be a vacancy in 
the office of postmaster or assistant postmaster on the day following 
the last day of his active service, which vacancy may be filled on or 
after that date. 

6. Does the order of precedence specified in section 2 of Public Law 525, or 
the proviso in section 3 thereof with respect to regarding the lump-sum payment 
as salary or compensation, preclude set-off of any amount, or portion thereof, 
due for accrued leave against an indebtedness to the United States? (See your 
decision of October 31, 1944, 24 Comp. Gen. 334.) 

This question is answered in the negative. See answer to question 
(6), decision of January 13, 1945, B-46726, supra. 


7. Does this law make it mandatory that an employee suspended from duty in 
disciplinary or criminal cases be restored to a pay status for the purpose of 
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making the lump-sum payment for accrued leave before final dismissal from the 
service? (See your decision of May 29, 1928, 7 Comp. Gen. 757.) 

You do not indicate whether this question relates solely to depart- 
mental employees or postal employees, or to both. The question will 
be considered and answered upon the basis that it was intended to 
relate to both classes of employees. As to the first-mentioned group, 
terminal annual leave could not have been denied to an employee 
separated for cause during the calendar year 1944 prior to December 
21, 1944. See section 2.4 of the leave regulations, Executive Order 
9414. Butas to the last-mentioned group to whom said regulation had 
no application, it is understood there was no corresponding regulation 
but that the granting of terminal annual leave to postal employees 
removed for a cause was not authorized. 7 Comp. Gen. 757. How- 
ever that may be, it would appear from the legislative history of the 
enactment—showing that consideration of the bills prior to submis- 
sion to the Congress and, also, by the committees of the Congress, was 
based more particularly upon the regulations applicable to depart- 
mental employees—that the act of December 21, 1944, was intended to 
be applied uniformly, so far as possible and that there was no intention 
to make any distinction between employees separated for cause and 
employees separated otherwise, regardless of the leave system under 
which they were serving when separated. Accordingly, I have to 


advise that both departmental and postal-service employees separated 
for cause are entitled to the benefits of the statute. Since the statute 
applies when an employee is “separated from the service,” a suspended 
employee who is to be separated should not be restored to a pay status, 
but whether separated at the termination of the period of suspension 
or prior thereto, the lump-sum payment for leave should be computed 
over the period immediately following such date of separation. 


8. Can a former postal employee who, upon entrance into military service prior 
to December 21, 1944, elected to have annual leave remain to his credit now be 
paid for such accrued leave coincidental with his return from military service 
and separation from the postal service without a return to active duty? 


It is believed this question has been answered fully in the answer to 
question 3, decision of January 16, 1945, B-46831, 24 Comp. Gen. 528. 
In view of your apparent misunderstanding regarding the civilian 
status of returned veterans, attention is invited particularly to that 
portion of the decision which holds that a veteran who is not restored 
to his civilian position and receives a lump-sum payment for leave is 
regarded as having been separated from his civilian position upon the 
last day of active duty in his civilian position prior to entry into the 
military service. 

9. Can a lump-sum payment for accrued annual leave be made from a current 


fiscal year appropriation when the period of leave covered by such payment will 
not expire until the subsequent fiscal year? 
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As the period over which the lump-sum payment is to be computed 
is not to be regarded as a period of service and as the right to such 
lump-sum payment accrues on the last day of active service, the fiscal 
year appropriation available for payment of the salary of an employee 
upon the date of separation from the service—last day of active duty— 
is the only appropriation available for payment of the lump sum for 
leave authorized by the statute, regardless of the fact that the period 
over which the leave is computed includes a portion of the next fiscal 
year. 


10, Will the audit requirements of your office be satisfied if postmasters record 
lump-sum payments for accrued leave on one voucher, regardless of the period 
covered by the payment, such voucher to show the number of days covered by the 
payment and a notation to the effect that the expenditure was made under the 
provisions of Public Law 525? 


This question is answered in the affirmative. Compare the answer 
to question 6, decision of January 16, 1945, B-46831, supra. 


(B-47371) 


TELEGRAMS—PERSONAL OR OFFICIAL STATUS OF MESSAGE 
INCLUDING REFERENCE TO HOTEL RESERVATIONS 


The mention of hotel reservations in telegrams, relating to official travel, between 
administrative officials and employees may be considered as merely incidental 
to the official business involved, and the costs of such telegrams may be 
considered as chargeable to approprinted funds rather than as personal 
expenses such as are required by the Standardized Government Travel Regu- 
lations to be borne by the employees. 


Comptroller General Warren to Ben E. Lewis, National Housing Agency, 
February 2, 1945: 


Reference is made to your letter of November 30, 1944, as follows: 


There is attached Standard Form 1034 voucher payable to The Western Union 
Telegraph Company in the amount of $2.19, covering telegrams which this Office 
requested billed at commercial rates, plus tax, by reason of the personal nature 
of the messages. 

Proper collection and deposit has been made to provide for payment of the 
telegram transmitted on March 23, 1944. An effort has been made to collect the 
cost of the second telegram, transmitted on June 8, 1944, from Werner Ruchti, the 
addressee, who was at that time employed by this Office and who received the 
benefit of the message. A copy of Mr. Ruchti’s reply, requesting reconsideration 
of the administrative action, is attached. 

In view of the provisions of the Standardized Government Travel Regulations 
concerning telegrams of a personal nature, and of the ruling in 17 C. G. 737 that 
“there is no authority of law or regulation granting to Federal personnel the 
advantage of lower Government rates, tax free, for telegrams concerned with 
personal affairs of Federal officers or employees,” it has been the practice of this 
Office to collect from employees, at commercial rates, plus tax, the costs of all 
wires of a wholly personal nature, the pro-rated costs of the personal messages 
contained in wires of a partially official and partially personal nature transmitted 
at more than minimum charge, and the total costs of wires of a partially official 
and partially personal nature transmitted under a minimum charge. 

This practice in connection with partially personal messages transmitted under 
a minimum charge is frequently contested by employees but is generally justified 
by an administrative statement that the action is based on the assumption that 
the employee would have been required to bear the minimum rate expense in 
transmitting the personal message alone and may not receive the advantage of 
lower Government rates, tax free, for personal messages. 
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However, in the instant case it does not appear that collection of the costs 
from the employee can be reasonably justified on these grounds. The total mes- 
sage was as follows: 

“Rememo travel approved order No. 565. Room reserved.” 

It may be assumed that telegraphic notes of official travel authorization action 
was administratively determined to be essential and that the cost of this mes- 
sage can be properly paid from Government funds. Further, as it is obvious 
that the room reservation would have been unnecessary in the absence of the 
official travel authorization action which required the traveler's securing a hotel 
accommodation, it must be acknowledged that the personal message was inci- 
dental to the official message. It follows then that, as the personal message 
resulted in no increased costs, the total cost of the wire resulted from the official 
message. 

As it does not appear that the prohibition against granting an employee the 
advantage of lower Government rates, tax free, for personal messages *can be 
intended for application in cases where the employee's personal message was not 
of paramount significance and occasioned no additional cost, and as this Office 
is aware of no other regulation or ruling which clearly prohibits the payment 
from Government funds of the costs of messages of this type, your opinion is 
requested as to whether the costs of the telegram transmitted to Mr. Ruchti may 
be certified for payment from funds available to this Office. 


The telegram quoted in your submission was addressed to Werner 
Ruchti, San Francisco, California, and was sent from the Office of the 
Administrator, National Housing Agency, and signed by Jacob Crane. 
There is attached to the voucher copy of a letter dated November 4, 
1944, from Mr. Ruchti, explaining, in pertinent part, as follows: 


Since the principal purpose of the telegram was a reply to my memorandum 
to Mr. Crane requesting travel order, it seems clear that the message was not of a 
personal nature, and is in compliance with the intent of paragraph 44 of Standard- 
ized Government Travel Regulations. The words, “room reserved,” are purely 
incidental and did not add to the cost of the telegram conveying the principal 
message, which consisted only of the following words: “Rememo travel approved 
order no. 565. Room reserved.” 


In decision of December 4, 1944, B-45918, it was stated: 


In view of the present war emergency and the known scarcity of hotel accom- 
modations in Washington, D. C., when telegrams from officers or employees of 
the United States are addressed to an officer of the Government agency in which 
employed at Washington on official business and, also, request hotel accommo- 
dations for the sender of the telegram who has been ordered to Washington for 
conference or temporary duty, the request for hotel accommodations may be 
considered as incidental to official business and the cost of the entire tlegram 
computed at Government rates, without tax, may be paid from appropriated 
funds. 


See also, B-37399, October 30, 1943. It likewise follows that with 
respect to telegrams emanating from an administrative official at 
Washington, D. C., addressed to an employee in the field with request 
to travel to Washington on official business the insertion of the words 
“rooms reserved” is merely incident to the official business and pay- 
ment for the entire telegram from appropriated funds is authorized. 

The voucher, which is returned herewith, may be certified for pay- 
ment, if the voucher be otherwise correct. 
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(B-45709) 


PAY—ADDITIONAL—SPECIAL QUALIFICATIONS IN USE OF ARMS— 


EXPERT BATTLE LOOKOUTS REQUIRED TO USE BINOCULARS AND 
BATTLE TELEPHONES 


The &dditional compensation prescribed for Navy enlisted men by Executive 
Order No. 9210, pursuant to section 16 of the Pay Readjustment Act of 1942, 
for special qualifications “in the use of the arm or arms which they may be 
required to use” may not be paid to “Expert Battle Lookouts” required to 
use binoculars or battle telephones, there being no relationship between 
the qualifications prescribed for lookouts (mental alertness, aircraft and 
vessel recognition, etc.) and the proficient use of binoculars or telephones 
or any mechanism connected with the operation of an arm of a vessel, 
aside from the fact that binoculars and telephones are not generally re- 
garded as “arms.” 


Assistant Comptroller General Yates to the Secretary of the Navy, February 
3, 1945: 


Reference is made to your letter of November 13, 1944, as follows: 


There is transmitted herewith a copy of proposed new article D-5332, Bureau 
of Naval Personnel Manual, and proposed changes in article D-5312 of said 
Manual, relative to the designation of qualified enlisted men as “Expert Battle 
Lookouts” and their right to payment of additional compensation while so 
designated and stationed by their commanding officer as to be required to 
use “binoculars” or “battle telephones.” 

The Chief of Naval Personnel has advised the Secretary of the Navy that the 
purpose of the new article D-5332 is to establish a special designation of Expert 
Battle Lookout, and to set up standards of qualification for such designation. 
By the amendment of article D-5312, men so qualified and assigned will receive 
additional compensation under the provisions of Executive Order No. 9210 of 
August 1, 1942. 

In connection with the foregoing, your decision is requested as to whether or 
not current naval appropriations may be considered legally available for 
payment of extra compensation to enlisted men designated as “Expert Battle 
Lookouts” when so stationed by their commanding officer as to be required to 
use “binoculars” or “battle telephones.” 


The proposed new article to the Bureau of Naval Personnel Manual 
is as follows: 


' 

Art. D-5332. Expert BATrLe LooKourTs. 

(1) GeneraL.—Enlisted men who are qualified in accordance with paragraph 
(2) of this article may be given the designation of expert battle lookout. The 
designation of expert battle lookout has no connection with the rating structure 
of the Navy, as both rated and non-rated men may attain this designation. 
Expert battle lookouts shall receive extra compensation for this designation, as 
indicated in Article D-5312 (1) (d) and as restricted by Article D-5322, and 
are entitled to wear authorized distinguishing marks during the period of 
designation. Entry shall be made in a man’s service record when he has been 
awarded this designation. If it is revoked, entry shall be made in the service 
record to that effect, with a brief statement of the circumstances. 

(2) QuaLiFicaTions.—Expert battle lookouts shall be mentally alert and have 
memory sufficient for repeating orders and commands of moderate length, and in 
addition shall meet the qualifications as listed below. 

. * * > * s 7 

(3) ReErTestinc.—Expert battle lookouts shall be retested on and meet the 
requirements of section (2) (D) (above) quarterly, or they shall lose their special 
designation ; and those who move from one operational area to another, for any 
cause, shall, within a reasonable length of time after such move, be tested on and 
satisfy the requirements of section (2) (D) (above) in reference to their new 
area, or have their special designation revoked. 

(4) NON-ASSIGNMENT as BATTLE LOoKOUT.—Any man who has received the 
designation of expert battle lookout but who, subsequently, has been relieved of 


654881™—46——39 
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his assignment as a lookout for any reason other than inefficient performance of 
his lookout duties, shall retain such designation providing he continues to qualify, 
quarterly, under section (2) (D) (above), but he shall not receive extra pay 
while not assigned as lookout. 

(5) INEFFICIENCY.—Designation as expert battle lookout shall be revoked by 
the commanding officer if a man shall prove to be inefficient in the performance of 
his lookout duties. . 

(6) EXAMINATION BOARD.—Examinations shall be conducted by a board com- 
posed of three commissioned officers appointed by the commanding officer. Exami- 
nations shall be thorough and shall cover each item listed under the qualification 
requirements. 


The following changes in the manual and index are proposed : 


Change in Bureau of Naval Personnel Manual. 

Article D-5312 (1) (d). 

Add as an additional line, after “Aircraft machine gunner, second class,” the 
following: “Expert Battle Lookout.” 

Changes in indez: 

Page 297 after “Barbers, detail of men as” insert “Battle lookouts, expert, 
qualifications—D-—5332.” 

Page 301 between lines 3 and 4 insert “Expert battle lookouts, qualifications— 
D-5332.” 


Section 16 of the act of June 16, 1942, 56 Stat. 368, provides: 


Under such regulations as the President may prescribe, enlisted men of the 
Army, Navy, Marine Corps, and Coast Guard may receive additional compensa- 
tion not less than $1 nor more than $5 per month, for special qualification in the 
use of the arm or arms which they may be required to use. 


Executive Order 9210, August 1, 1942, provides: 


By virtue of and pursuant to the authority vested in me by section 16 of the 
Pay Readjustment Act of 1942, approved June 16, 1942 (Public Law No. 607—77th 
Congress), it is hereby ordered that enlisted men of the Navy and Coast Guard 
who have established their special qualifications in the use of the arm or arms 
which they may be required to use, according to standards of efficiency that may 
be prescribed from time to time by the Secretary of the Navy, and who are so 
stationed by their commanding officers that they may be required to use such arm 
or arms, including periods while transferred for temporary duty away from 
the ship to which permanently attached (provided the commanding officer of the 
ship to which they are permanently attached has retained them in the battle 
stations where they, normally use such arm or arms), shall receive additional 
compensation, under such regulations and conditions and for such periods of time 
as are now or may hereafter be prescribed by the Secretary of the Navy as follows: 


First Class $5. 00 per month 
Second Class 4. 00 per month 
Third Class 3. 00 per month 
Fourth Class 2. 00 per month 
Fifth Class 1. 00 per month 


Executive Order No. 8040 of January 25, 1939, prescribing regulations governing 
the payment of additional compensation to enlisted men of the Navy specially 
qualified in the use of arms, is hereby superseded. 

This order shall take effect as of June 1, 1942. 


Article D-5312 of the current Bureau of Naval Personnel Manual 
sets up the following classes of enlisted men as entitled, under the 
above statute and Executive Order, to extra compensation for use of 
arms: 


(a) First class ae ae __. $5. 00 
Spotters and rangekeeper operators, first class. 
Gun pointers, first class. 
Gun director pointers, first class (pointers, trainers). 
Gun range-finder operators. 
Gun captains, first class, 
Torpedo data computer operators, first class. 
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Master horizontal bomber. 
Aircraft machine gunner, first class. 
Sound operators (except rated Soundmen). 
Radar operators (except rated Radarmen). 
(b) Second class ; 
Gun pointers, second class. 
Gun director pointers, second class (pointers, trainers). 
(c) Third class ; 
Rangekeeper operators, second class. 
Gun captains, second class (nonrated men). 
Gun director pointers (levelers), first class. 
Gun director pointers (cross levelers), first class. 
Expert riflemen. ‘ 
Expert pistol shot, except that no man may draw extra compensa- 
tion for both a rifle and a pistol qualification. 
Horizontal bomber, first class. 
(d) Fourth class 
Gun captains, second class (rated men). 
Gun director pointers (sight setters), first and second class. 
Gun director pointers (levelers), second class. 
Gun director pointers (cross levelers), second class. 
Aircraft machine gunner, second class. 
(e) Fifth class 
Rifle sharpshooters. 


The effect of the proposed new article and changes would be to allow 
enlisted men designated as “expert battle lookouts” $2 per month addi- 
tional compensation when so stationed by their commanding officer 
as to be required to use binoculars or battle telephones. 

Section 18 of the act of June 10, 1922, 42 Stat. 632, provided: 


That under such regulations as the President may prescribe, enlisted men of 
the Army, Navy, Marine Corps, and Coast Guard may receive additional com- 
pensation not less than $1 or more than $5 per month, for special] qualification in 
the use of the arm or arms which they may be required to use. All laws and 
parts of laws authorizing extra pay for qualification in the use of arms or 
instruments, or for holding rated positions, except as otherwise specifically 
provided herein, are hereby repealed, to take effect July 1, 1922. 

The last sentence of the above section repealed inter alia the pro- 
visions of the act of May 12, 1917, 40 Stat. 45, granting additional 
pay to enlisted men of the Army qualified as marksmen, sharp- 
shooters, riflemen, gunners, observers, casemate electricians, cox- 
swains, etc., and also, the provisions of the act of July 9, 1918, 40 
Stat. 890, granting additional pay to enlisted men of the Army 
qualified as military telegraphers. In other words, prior laws pro- 
viding additional compensation for men qualified in the use of an 
arm or arms and instruments were superseded by section 18 supra, 
which provided additional compensation’ only for enlisted men 
qualified in the use of “the arm or arms which they may be required 
to use.” 

It appears clear from the repeal of prior laws which authorized 
additional compensation to enlisted men for qualification in the use 
of both arms and instruments, and the contemporaneous enactment 
of a provision for the payment of compensation for special qualifi- 
cation in the use of arm or arms, only, which they may be required 
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to use, had for its purpose the prohibition against the payment of 
such additional compensation thereafter except to men who were 
specially qualified in the use of the arm or arms which they may be 
required to use, necessarily excluding additional compensation for 
qualification in the use of instruments as distinguished from arms. 

Section 16 of the act of June 16, 1942, swpra, reenacts the provisions 
of the act of June 10, 1922, granting qualification pay, and continues 
the limitation to men specially qualified in the use of an arm or arms. 

Aside from the fact that binoculars and telephones are not arms 
within the generally accepted definition of that term, an examination 
of the prescribed qualifications for an expert battle lookout discloses 
that they relate not to proficiency in the use of binoculars or telephones 
or of any mechanism connected with the operation of an arm on the 
vessel, but involve primarily such elements as mental alertness, good 
memory, knowledge of lookout theory and practice and ability to 
recognize by name and type of aircraft and by class and type of ship 
the various United States, allied and enemy ships and aircraft. 

Accordingly, I have to advise that expert battle lookouts who are 
required to use binoculars or telephones may not be paid, under cur- 
rent naval appropriations, extra compensation as for enlisted men 
specially qualified in the use of an arm or arms. 


(B-47237) 


PRINTING AND BINDING APPROPRIATION APPLICABILITY—MANI- 
FOLD FORMS; OFFSET MASTERS; STENCIL SHEETS WITH DIE 
IMPRESSIONS 


Under the act of June 28, 1902, authorizing the Public Printer to procure and 
supply manifold forms on requisition of the head of any executive depart- 
ment or other Government establishment, and to charge the supplies to the 
printing and binding allotment of such department or establishment, mani- 
fold forms requiring no printing or binding operation to fit them for use may 
be procured either from the Government Printing Office or elsewhere, but 
the cost thereof must be charged to a printing and binding appropriation 
rather than to one for supplies. (Overruled in part by 24 Comp. Gen. 690.) 

Offset masters, cut sheets or continuous, marginally punched or unpunched, con- 
sisting of specially treated paper without printing, all matter to be repro- 
duced being added by typewriter or tabulating equipment, may be procured 
without clearance from the Government Printing Office and the cost charged 
to an appropriation for supplies rather than to one for printing and bind- 
ing, if not scheduled by the Public Printer as paper supplies which he is 
authorized to furnish under the act of June 7, 1924, and if they are stock 
forms carried for sale to the public generally. 

The cost of stock-form stencil sheets available for sale to the public generally 
may be charged to an appropriation for supplies rather than to one for 
printing and binding; however, the placing thereon of die impressions, as 
ordered by the purchasing agency, for transfer to blank paper by duplicating 
process, along with other impressions added by typewriter, etc., constitutes 
a printing process the cost of which is required to be charged to a printing 
and binding appropriation and must be procured from the Government Print- 
ing Office pursuant to the act of March 1, 1919, unless a clearance is furnished 
in accordance with the act of July 8, 1985. 
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Comptreller General Warren to the Secretary of War, February 3, 1945: 
I have your letter of January 22, 1945, as follows: 


In connection with the definition of printing as accepted by the General Account- 
ing Office and various decisions as to whether the laws pertaining to printing, 
binding and blank book work are applicable to the procurement of certain articles, 
there is uncertainty within the Department as to appropriations properly charge- 
able in the procurement of the following items: 

(a) Continuous, teletype blanks, no printing, flatfolded, with interleaved carbon 
paper, marginally punched (Exhibit A). 

(b) Continuous, stock tabulating blanks, no printing, ruled, flatfolded, with 
interleaved carbon paper, marginally punched (Exhibit B). 

(c) Offset masters, either cut sheets or continuous, consisting of specially 
treated paper, no printing, either marginally punched or unpuched. After receipt 
from the manufacturer, all matter to be reproduced is added by typewriter or 
tabulating equipment (Exhibit C). 

It is understood that the above mentioned blanks are stocked by manufacturers 
or dealers for sale to the public. No changes are required to meet the needs of 
the Department. Under the Act of June 28, 1902, 32 Stat. 481, the Public Printer 
is authorized to furnish “complete manifold blanks; however, their purchase 
from the Government Printing Office is optional (7 C. G. 712). Under the Act of 
June 7, 1924, 43 Stat. 592, the Public Printer is authorized to furnish Government 
services in Washington with “paper and envelopes,” but this Act is for applica- 
tion only to paper and envelopes listed by the Public Printer from time to time 
as available in that office (4 C. G. 412). It therefore appears that the Depart- 
ment has authority to obligate supply funds for procurement of the above men- 
tioned articles from commercial sources without clearance from the Government 
Printing Office. 

(d) Die impressed stencils (Exhibit D). Die impressions of words or forms 
are added to manufactured stencils as ordered, at additional cost. This image, 
and other impressions added by the Department through the use of typewriters 
or tabulating equipment, are transferred to blank paper by the use of Mime- 
ograph or Ditto machines. The printing on the stencils, which are for sale 
to the public, is not changed to meet the needs of the Department. 

It appears that the added cost for die impressions on the above mentioned 
stencils is incident to the preparation of supplies for use on duplicating ma- 
chines, rather than a printing operation and, therefore, that the cost of the 
die impressions may properly be charged to supply appropriations. 

In view of the fact that orders for large quantities of the above mentioned 
articles are being held in abeyance pending your decision as to whether they 
may be procured from supply funds rather than those made specifically and 
solely for printing and binding, an early reply will be appreciated. 


Section 3678, Revised Statutes, provides: 


All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others. 


There are for consideration, also, the following statutes: 
Act of June 28, 1902, 32 Stat. 481: 


The Public Printer is authorized hereafter to procure and supply, on the 
requisition of the head of any Executive Department or other Government 
establishment, complete manifold blanks, books, and forms, required in duplicat- 
ing processes; also complete patented devices with which to file money-order 
statements, or other uniform official papers, and to charge such supplies to the 
allotment for printing and binding of the Department or Government establish- 
ment requiring the same. 


_ Act of March 1, 1919, 40 Stat. 1270: 


* * * Provided further, That on and after July 1, 1919, all printing, bind- 
ing, and blank-book work for Congress, the Executive Office, the judiciary, and 
every executive department, independent office, and establishment of the Gov- 
ernment, shall be done at the Government Printing Office, except such classes of 
work as shall be deemed by the Joint Committee on Printing to be urgent or 
necessary to have done elsewhere than in the District of Columbia for the 
exclusive use of any field service outside of the said District. 
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Act of June 7, 1924, 43 Stat. 592: 


The Public Printer is hereby authorized to procure, under direction of the 
Joint Committee on Printing as provided for in the Act approved January 12, 
1895, and furnish on requisition paper and envelopes (not including envelopes 
printed in the course of manufacture) in common use by two or more depart- 
ments, establishments, or services of the Government in the District of Columbia, 
and reimbursement therefor shall be made to the Public Printer from appro- 
priations or funds available for such purpose; paper and envelopes so furnished 
by the Public Printer shall not be procured in any other manner thereafter. 


Act of July 8, 1935, 49 Stat. 475: 


Section 12 of the Printing Act, approved January 12, 1895 (U. S. C. title 44, 
sec. 14), is hereby amended to read as follows: 

“The Joint Committee on Printing may permit the Public Printer to authorize 
any executive department or independent office or establishment of the Govern- 
ment to purchase direct for its use such printing, binding, and blank-book work, 
otherwise authorized by law, as the Government Printing Office is not able 
or suitably equipped to execute or as may be more economically or in the better 
interest of the Government executed elsewhere; and such Joint Committee 
also may authorize the Public Printer to procure services, materials, and 
supplies for use of the Government Printing Office without regard to the pro- 
visions of section 3709 of the Revised Statutes (U. S. C., title 41, sec. 5) 
whenever the aggregate amount involved is less than $50.” 


In 18 Comp. Gen. 565, it was held: 


Pads, ruled and unruled; pads, calendar; pads, columnar; cards, guide, 
monthly; sheets, backing (punched but not printed) ; fillers, loose-leaf binder; 
indices, loose-leaf binders; indices, tab, alphabetical; sheets, ledger; labels, 
gummed; labels, dispensing set; labels, poison; paper, graph; paper, cross 
sections; paper profile; cloth, ruled tracing; cards, index, library; dials, watch- 
man’s clock; and other similar paper articles, if regularly carried in stock by 
dealers and requiring no printing or binding operation after receipt of order to 
fit them for the use of the purchaser and not including stenographers’ note 
books nor blank books or other articles in book form which require printing, 
binding, or ruling operations for their manufacture, are not printing, binding, 
and blank-book work for procurement from the Government Printing Office 
under the act of March 1, 1919, 40 Stat. 1270, but if the articles constitute paper 
supplies required by the act of June 7, 1924, 43 Stat. 592, to be procured from 
the Public Printer and are carried in the schedules of supplies which he is pre- 
pared to furnish under that act, such schedules are accepted as controlling 
the paper supplies which should be procured from that office. 


In 7 Comp. Gen. 712, it was held: 


Manifold blanks, books, and forms and patented filing devices or loose-leaf 
binders coming within the purview of the act of June 28, 1902, 32 Stat. 481, may 
be procured either from the contractors on the General Supply Schedule or from 
the Government Printing Office, at the option of the procuring service. 


In 22 Comp. Gen. 801 it’ was further held (quoting from the 
syllabus) : 


While the cost of gummed labels, without printing, which are not required to 
be obtained from the Government Printing Office, is not chargeable to the print- 
ing and binding limitation of the applicable appropriation, the cost of any print- 
ing thereon required to fit them for official use must be charged to such limitation, 
and the printing should be procured from the Government Printing Office unless 
a clearance first is obtained in accordance with the act of July 8, 1935. 

If fanfold forms interleaved with carbon paper are “manifold forms” such 
as are required by the act of June 28, 1902, to be charged to the printing and 
binding allotment of the requisitioning Government establishment, their entire 
cost, including any printing thereon—which is required to be done at the Govern- 
ment Printing Office unless proper clearance is obtained—is chargeable to the 
printing and binding limitation of the applicable appropriation. 


If—as appears to be the case—the blanks, Exhibits A and B, are 
manifold forms within the purview of the act of June 28, 1902, supra, 
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and require no printing operation to fit them for use by your Depart- 
ment, they may be procured either from the Government Printing 
Office or elsewhere, but the cost thereof must be charged to the printing 
and binding appropriation as required by that act. 

Offset masters, Exhibit C, if not scheduled by the Public Printer 
as paper supplies which he is authorized to furnish under the act of 
June 7, 1924, and if they are stock forms carried for sale to the public 
generally, may be procured without clearance from the Government 
Printing Office, and the cost may be charged to an appropriation 
available for supplies rather than to a printing and binding 
appropriation. 

The stencil sheets, Exhibit D, appear to be stock forms available for 
sale to the public generally and the cost thereof, exclusive of the die 
impressions, may be charged to an appropriation for supplies; but 
the die impressions which apparently are placed thereon on order 
from your Department constitute a printing process the cost of which 
is required to be charged to a printing and binding appropriation and 
which must be procured from the Government Printing Office pursu- 
ant to the act of March 1, 1919, unless a clearance from that office is 
furnished in accordance with the act of 1935, supra. B-46027, 
December 11, 1944. 


(B-45897) 


UNIFORM ALLOWANCE—NAVAL RESERVE—REGULAR NAVY OFFICER 
CONTINUING ON DUTY IN NAVAL RESERVE 






The right of a Naval Reserve officer to the uniform gratuity authorized by sec- 
tion 302 of the Naval Reserve Act of 1938, upon first reporting for active 
duty, is not affected by the fact that the officer was continued on duty at 
the post where he had been stationed as an officer in the Regular Navy 
under a commission which had been revoked on the day immediately pre- 
ceding his appointment and reporting for duty as a Naval Reserve officer. 
23 Comp. Gen. 177, distinguished. 


Assistant Comptroller General Yates to Capt. Arthur D. Sisk, U. S. Marine 
Corps, Retired, February 5, 1945: 

There has been received, by endorsement of the Paymaster General 
of the Marine Corps, dated November 21, 1944, your letter of May 17, 
1944, in which you request decision as to whether you are authorized 
to make payment on a voucher, transmitted therewith, stated in favor 
of James F. Ward, Lieutenant (jg), MC-V (G), USNR, for $150 
uniform gratuity under section 302 of the act of June 25, 1938, 52 
Stat. 1180. 

It appears that Lieutenant Ward was appointed an ensign, United 
States Naval Reserve, on March 23, 1942, and that he performed no 
active duty under this appointment which was revoked upon his 
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acceptance of commission as lieutenant (jg) in the Regular Navy 
on April 29, 1943. It further appears that he was ordered to duty 
as an officer of the Regular Navy, reporting on May 4, 1943; that 
his commission in the Regular Navy was revoked on February 25, 
1944; that he accepted appointment as lieutenant (jg) in the Naval 
Reserve on February 26, 1944, and was continued on duty at the post 
at which he had last been stationed as an officer of the Regular Navy. 

Section 302 of the act of June 25, 1938, 52 Stat. 1180, provides: 

In time of peace, upon first reporting for active or training duty with pay, 
after enactment hereof, at a location where uniforms are required to be worn, 
or after the authorized performance of fourteen drills, a commissioned or 
warrant officer of the Naval Reserve shall be paid a sum not to exceed $100 
as reimbursement for the purchase of the required uniforms, and thereafter he 
shall be paid an additional sum of $50 for the same purpose upon the completion 
of each period of not less than four years in the Naval Reserve: Provided, That 
this latter amount of $50 shall not become due any officer until he has completed 
not less than one hundred and fifty drills or periods of other equivalent instruc- 
tion or duty or appropriate duties and fifty-six days’ active or training duty, or 
seventy-five drills and eighty-four days’ active or training duty, or one hundred 
twelve days’ active or training duty: Provided further, That any officer who 
has heretofore received a uniform gratuity shall not be entitled to either of the 
above-mentioned sums until the expiration of four years from the date of the 
receipt of the last such gratuity: Provided further, That uniforms for aviation 
cadets shall be provided as heretofore or hereafter authorized by law: And 
provided further, That in time of war or national emergency a further sum 
of $150 for the purchase of required uniforms shall be paid to officers of the 
Naval Reserve when they first report for active duty. 

The purpose and intent of the Naval Reserve Act of 1938, as 
shown by sections 4 and 10 thereof, 52 Stat. 1176, 1178, was to reach 
the maximum numerical strength, subject to appropriations made 
annually by the Congress, of trained and qualified officers and enlisted 
men of the several classes, as may be determined by the Secretary 
of the Navy, who by appointment or enlistment therein, or by transfer 
thereto, obligate themselves to serve in the Navy in time of war or 
when, in the opinion of the President, a national emergency exists. 
Inasmuch as the creation and establishment of the Naval Reserve 
necessarily had for its purpose the augmentation of the regular 
forces, it is doubtful, as a general proposition, that the act contem- 
plates additions to the officer strength of the Naval Reserve by a 
corresponding diminution of the officer strength of the Regular Navy, 
and upon that premise the view might be taken that the revocation 
of a commission of an officer of the Regular Navy in order that he 
might accept a commission and perform active duty in the Naval 
Reserve is, in effect, unnecessary and any additional expenses incident 
to such transfer would be unauthorized. However, it is perceived 
that the qualifications for the Regular service and those for the 
Naval Reserve, created by the Naval Reserve Act of 1938, may be 
different and, as a consequence, that in particular circumstances it 
may be both desirable and beneficial to the Naval service as a whole, 


upon revocation of the commission of a particular officer of the 
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Regular Navy, to commission him in the Naval Reserve. There is 
nothing in the law or regulations, insofar as this office is aware, 
prohibiting such appointment in the Naval Reserve, either mediately 
or immediately, following revocation of a commission in the Regular 
Navy. Specific provision is made for the crediting of prior service 
in the Regular Navy for pay purposes by officers in the Naval Reserve. 

Officers of the Regular Navy, except those temporarily appointed 
from enlisted grades under the act of July 24, 1941, 55 Stat. 603, have 
no right to a uniform gratuity, it being understood that any uniforms 
which it is necessary for them to possess are procured at the personal 
expense of the officer without reimbursement. The right of officers of 
the Naval Reserve to the uniform gratuity is fixed by the provisions of 
section 302 of the Naval Reserve Act of 1938, supra. The decision of 
September 7, 1943, B-36256, 23 Comp. Gen. 177, cited by you, involved 
the case of a warrant officer of the Regular Navy who was appointed a 
temporary ensign in the Regular Navy and thus was without the pro- 
visions of both section 7 (b) of the 1941 act, 55 Stat. 604, and section 
302 of the Naval Reserve Act of 1938. 

Lieutenant Ward first reported as an officer of the Naval Reserve 
February 26, 1944, and his right to the uniform gratuity under the 
last proviso of section 302, supra, is not affected by the fact that on the 
day immediately preceding such reporting his connection with the 


Regular Navy was terminated. Compare 18 Comp. Gen. 836. 
Payment on the voucher which is returned herewith is authorized if 
otherwise correct. 


(B-46729) 


SUBSISTENCE—PER DIEMS—TEMPORARY STATION SUBSEQUENTLY 
MADE PERMANENT 


An employee detailed to duty at a temporary station to perform the duties of 
another position is not entitled to per diem in lieu of subsistence at such 
place on and after the date he received notice that the temporary station was 
to become his permanent station, even though the formal transfer order was 
not received until a later date. 


Comptroller General Warren to Guy L. Woolley, February 6, 1945: 

There has been received letter dated October 14, 1944, from Mr. F. L. 
Parnell, Assistant Director for Fiscal Services, Office for Emergency 
Management, written for and in your behalf, as follows: 


Bureau Voucher No. 1997, for $148.35, in favor of Guy L. Woolley, is forwarded 
for direct settlement. 

This voucher represents a claim for per diem for duties performed in Dallas, 
Texas for the period May 1-15, 1943 and a reclaim for per diem for the period 
April 10 through 30, 1943, suspended from D. O. Voucher 11-177083, paid November 
30, 1948, by G. F. Allen, Symbol 111-5025. 

A review of the voucher and pertinent correspondence discloses that Mr. 
Woolley, who was employed as a Financial Advisor of the Smaller-War Plants 
Corporation at a salary of $3,800, with headquarters at New Orleans, Louisiana, 
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was detailed early in March, 1948 to Dallas, Texas, to temporarily assume the 
duties of Acting Regional Loan Agent. On April 10, 1943, while in Dallas, Mr. 
Wovulley was advised by telegram from the Smaller War Plants Corporation in 
Washington that his appointment as Regional Loan Agent at Dallas, at a salary 
of $6,500 had been approved by the Board of Directors of the Smaller War Plants 
Corporation. His appointment was approved by the Civil Service Commission 
and his promotion to $6,500 was effected on May 16, 1943, at which time his official 
station was formally changed from New Orleans to Dallas by Personnel Action 
No. S-10958. In view of the telegram of April 10, per diem in Dallas was 
administratively suspended for the period April 10 through April 30, and voucher 
submitted for per diem for the period May 1-15, 1943, was returned to Mr. 
Woolley. ' 

As a result of this suspension of per diem, Mr. Woolley presented a claim for 
the difference in salary rates of $3,800 and $6,500 for April 10 through May 15. 
This claim was forwarded to your office and disallowed on Settlement Certificate 
dated May 26, 1944, Claim No. 1311358. Mr. Woolley is now reclaiming the per 
diem for the period April 10 through May 15, 1943, since he states that he did not 
receive formal notice of the change of official station until May 16, 1943, the date 
of receipt of Personnel Journal 8-10958. 

The Comptroller General held in 23 C. G. 342 that it uniformly has been held 
that when a civilian employee is permanently transferred to a place at which he 
already is on duty under competent orders, the transfer is effective upon the date 
he receives notice thereof. Although Mr. Woolley received notice on April 10 
that his appointment as Regional Loan Agent at Dallas had been approved, the 
formal transfer of official station by personnel journal was not effected until 
May 16. 

This claim is administratively approved in the amount found to be a legal 
obligation of the Government. 


With respect to the item of per diem claimed for the period April 
10 to May 16, 1943, the settlement of May 26, 1944, stated: 


Your claim for additional compensation in the amount of $198.82, for the period 
April 16 to May 15, 1943, has been carefully examined and it is found that no part 
thereof may be allowed for the reasons hereinafter stated. 

It appears from the evidence in file that in March 1943, you were instructed to 
proceed from New Orleans, Louisiana to Dallas, Texas, to temporarily assume 
duties as Acting Regional Loan Agent, on April 10, 1943, you were notified that 
the Board of Directors of the Smaller War Plants Corporation had approved your 
appointment as Regional Loan Agent, at Dallas at C. A. F.—14, $6,500.00 per 
annum and on May 7, 1943, by Personnel Action No. 8-109389 you were notified that 
effective May 16, 1943, your status was changed from financial advisor, C. A. F.—11, 
$3,800 per annum to Regional Loan Agent, C. A. F.—14, $6,500 per annum. 

In the field service, involving action by the administrative office, the increase in 
compensation is to be regarded as an administrative promotion and, as such, 
would be effective on the date of approval by the proper administrative officer, 
or at such later date as might be administratively fixed. Since it appears that 
on May 7, 1943, by personnel action No. 8-10939 it was administratively determined 
that your status would be changed effective May 16, 1943, there is no authority for 
payment of any amount to you prior to this date. 

In connection with the per diem in lieu of subsistence for the period April 10 to 
May 16, 1943, you are advised that this is a matter wholly within the discretion of 
the heads of the departments or their duly authorized representatives, and their 
action in that regard, when in conformity with the Standardized Government 
Travel Regulations, may not be disturbed by this office. Therefore, since the 
administrative office has suspended your per diem in lieu of subsistence for the 
above mentioned period there is no authority of law for payment of any amount 
to you. 

I therefore certify that no balance is found due you from the United States. 


The decision of November 5, 1943, 23 Comp. Gen. 342, to which you 
refer, stated at page 343, as follows: 
It uniformly has been held that when a civilian employee is permanently trans- 


ferred to a place at which he already is on duty under competent orders, the 
transfer is effective upon the date he receives notice thereof. Decisions of March 
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16, 1942, B-23939; and July 22, 1942, B-26965. But if an employee is transferred 
to a place where he is not on temporary duty, his post of duty changes on the date 
he actually arrives at the new station. 5 Comp. Gen. 337; id. 874. 


Also, see decision of July 2, 1942, 22 Comp. Gen. 1, holding as follows: 


Travel by an employee incident to an order to temporary duty away from his 
headquarters to perform the duties of another position pending determination by 
competent authority of his eligibility for permanent appointment to such position 
constitutes travel on official business away from a designated post of duty within 
the meaning of the Subsistence Expense Act of 1926, as amended, and the employee 
is entitled to per diem in lieu of subsistence, as provided in his orders, from the 
time he left his official station to and including the day preceding the date on 
which his eligibility for permanent appointment was finally determined. 19 Comp. 
Gen. 32, distinguished. 

The record before this office clearly shows that you received notice 
April 10, 1943, by telegram, that your appointment as regional loan 
agent at Dallas, ‘Texas, where you were on temporary duty, had been 
approved by the Smaller War Plants Corporation. While there ap- 
pears to have been a delay in making the appointment effective (ap- 
parently due to compliance with civil service rules) and in issuing 
formal notice of your change of official station necessitated by such 
appointment, nevertheless you knew on and after April 10, 1944, that 
Dallas, Texas, was to be your permanent duty station. Under the 
rule stated in the quoted decisions, per diem in lieu of subsistence 
may not be allowed at a place where an employee is on temporary duty 
after he receives notice that such place is to become his permanent 
duty station, even though there may be an administrative delay in the 
processing and issuance of a formal transfer order. 

Accordingly, the disallowance of your claim for per diem covering 
the period April 10 to May 16, 1943, was proper. 


(B-46242) 


VALIDITY OF PROXY MARRIAGES 


Generally, in the absence of a statute or decision of a proper court to the effect 
that marriages by proxy are authorized or recognized in a particular juris- 
diction, such a marriage will not be recognized by this office as entitling an 
officer to increased rental and subsistence allowances on account of a 
“lawful wife.” 


Assistant Comptroller General Yates to the Secretary of the Navy, February 


There has been considered your letter of December 11, 1944, re- 
questing decision as to the right of Lieutenant William C. Wing, CSC, 
V(S), USNR, to payment of increased rental and subsistence allow- 
ances as for an officer with dependents (lawful wife), by reason of 
the officer’s marriage by proxy in the District of Columbia, on October 
12, 1944. : 
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Submitted with your letter was a certified copy of a marriage license 
as follows: 


No. 273406 

























MARRIAGE LICENSE 


To Judge Nathan R. Margold, authorized to celebrate Marriages in the District 
of Columbia, Greeting: 

You are hereby authorized to celebrafe the rites of marriage between Wm. 
Clive Wing, of Mechanicsburg, Ohio, and Grace Parks Campbell, of Tarrytown, 
N. Y., and having done so, you are commanded to make return of the same to 
the Clerk’s Office of the District Court of the United States for said District 
within TEN days, under a penalty of fifty dollars for default therein. 

Witness my hand and seal of said Court this 10 day of October, Anno Domini 
1944. 

CHARLES E. Stewart, Clerk. 
By Maun R. Rynex, Deputy Clerk. 





No. 273406 
RETURN 


I, Judge Nathan R. Margold, who have been duly authorized to celebrate the 
rites of marriage in the District of Columbia, do hereby certify that, by authority 
of license of corresponding number herewith, I solemnized the marriage of 
Wm. Clive Wing and Grace Parks Campbell, named therein, on the 12th day 
of October, 1944, at Municipal Court, Cr. Div., in said District. 


NATHAN R. MARGOLD, Judge. 






























CLERK’s OFFICE, DistrRIcT CouRT OF THE UNITED STATES FOR THE DISTRICT OF 
CoLU MBIA 





I, Charles E. Stewart, Clerk of the District Court of the United States for the 
District of Columbia, hereby certify that the foregoing License and Certificate 
of Marriage are truly copied from Originals of Record on file in said Office. 
Witness my hand and the seal of said Court, the 23rd day of October, 1944. 
CHARLES E. Stewart, Clerk. 
By (S) Maup R. Rynex, Deputy Clerk. 
Certified to be a true copy. 
(S) WrxrmmM C. WING. 
William C. Wing. 


Also, there was transmitted a letter dated December 6, 1944, ad- 
dressed to the Navy Department, from Anthony J. Trombetta, Clerk 
to Judge Nathan R. Margold of the Municipal Court of the District 
of Columbia, in which it is stated— 


The following is the information which you requested concerning the proxy 
marriage of William Clive Wing and Grace Parks Campbell. 

The proxy papers are all in good order. They were signed on September 15, 
1944, somewhere in the Pacific and sworn to and notarized before Commander 
F. L. Endebrock, 76th Naval Const. Batt. % Fleet Post Office, San Francisco, 
California. The papers were signed and sworn to by William Clive Wing in 
the presence of John J. Fleming and R. E. Atwater, witnesses. The- proxy 
named by Mr. Wing was Fred P. Frantz, 10 Poka Hoe Drive, North Tarrytown, 
New York. Judge Margold cannot recall any of the details about this particular 
ceremony, he is under the impression, however, that there were other people 
present at the time of the ceremony. 


It does not appear that the validity of a marriage by proxy of 


two persons domiciled in the United States has been determined by 
the Federal or State courts, although there are a few reported de- 
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cisions involving immigration cases in which the Federal courts have 
recognized marriages by proxy where one of the parties was a resi- 
dent of the United States and the other a resident of a foreign 
country and where the ceremony was performed in a country in 
which such marriages were expressly declared valid. Cosulich, ete. v. 
Elting, Collector of Customs, 66 F. 2d 534; Silva v. Tillinghast, Com- 
missioner, 36 F. 2d 801; Kane v. Johnson, Commissioner of Immigra- 
tion, 18 F. 2d 482; United States, ete. v. Tuttle, Immigration Com- 
missioner, 12 F. 2d 927; United States, etc. v. Commissioner, etc., 298 
F. 103; and Ez parte Suzanna, 295 F. 713. However, marriage by 
proxy is no longer recognized as establishing a marriage status for 
immigration purposes. 8 U. S. C., 1940 Ed., section 224 (m). 
Hence, for guidance in other similar cases, it seems desirable to con- 
sider, as a general question, the status of any marriage by proxy of 
individuals who both are residents of the United States. 

While it is a maxim of the common law that whatever a person 
may do himself he may do through another, there are certain excep- 
tions to that general rule. Some acts are of such a personal nature 
that their performance cannot be delegated and it has been said that 
that class of acts includes making a will or contracting a marriage. 
Storey on Agency, section 6; Lawson on Contracts, section 166; 
Restatement, Agency, section 17; 2 C. J. S., 1039, section 11. In that 


connection, Wharton, in his “Commentaries on Agency and Agents,” 
section 4, page 3, states: 


Countervailing, considerations leading to a limitation of agency.—Yet, strong 
as are the motives thus leading to the promotion of agency, there are some 
countervailing considerations which we must weigh if we would duly appreciate 
the characteristics of the growth of jurisprudence in this relation. The first 
is the feeling that while it is sometimes very well for us to act through others, 
there are matters of germinal importance which it is necessary we should do 
for ourselves. To perform these the discretion of the individual himself must be 
invoked; nor will the law allow him to act in such matters through a proxy. 
A man cannot make a will by a discretionary agent. A man cannot make a 
binding contract of marriage through such an agent. * * * even in the 
highest state of civilization, when duties are most subtly subdivided, there 
are powers so intimately involved in the person of their possessor that the law 
tells him they must be exercised by him alone. 


Also, see Commonwealth v. Farmers’ & Shippers’ Tobacco Ware- 
house Co., 107 Ky. 1, 52 S. W. 799; Minneapolis Trust Co. v. School 
District, 68 Minn. 414; 71 N. W. 679. 

With respect to marriage by proxy of persons domiciled in the 
United States, Vernier’s American Family Laws, Vol. 1, sec. 33, page 
143, contains the following statement : 

* * * the validity of the marriage is not so clear. That marriages by 
proxy were allowed by the Roman law, recognized by the canon law, and are 
legal in several foreign countries is beyond dispute. They were also probably 
legal by English common law, though not possible under the modern English 


marriage acts. These and the statutes of some American states clearly require 
the personal presence of the parties at the ceremony. Assuming that marriage 
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by proxy was part of the English common law, it logically follows that it became 
a part of the common law of this country. Any reasons favoring marriage 
by proxy in England can be applied even more strongly to the conditions of 
Colonial times, when persons desiring to marry were often separated. On 
principles of legal reasoning it would seem, therefore, that those who argue 
that such marriages are legal in this country unless forbidden by local statutes 
have the better grounds for argument. 

Professor Ernest G. Lorenzen of Harvard University, in an article 
published in 32 Harvard Law Review, 473-488, dealing with the 
question of marriage by proxy and related matters, states, at page 482: 


Marriages by proxy have doubtless taken place in this country, but no record 
thereof can be found in the decisions of the courts. That there are serious 
objections to marriage by proxy is apparent. 

The uncertainty in regard to the legal existence of such a marriage arising 
from the fact that the power of attorney is revocable and may have been 
revoked without knowledge of the other party or the proxy prior to the celebra- 
tion of the marriage would suggest of itself the expediency of prohibiting 
such a marriage. In view of the fact, however, that marriage by proxy was 
permissible in England until the eighteenth century and has been recognized 
in all countries so long as marriage rested upon mere consent, it must be 
regarded as valid in those states in which the common law marriage still 
exists. Should this view be taken by the courts it would follow logically that 
marriage might be contracted in such a state by proxy, although neither of the 
parties was present when the consents were exchanged by the proxies. 

Also, see Schouler, Sixth Edition, “Marriage, Divorce, Separation 
and Domestic Relations,” Volume 2, section 1212; 16 Iowa Law 
Review 534. 

Thus, while text writers seem to be of the opinion that the courts 
could be expected to hold that a marriage by proxy is valid—unless 
expressly prohibited by statute—in States wherein common-law 
marriages are recognized, the absence of decisions of courts of 
competent jurisdiction as to the validity of such marriages and the 
absence of statutes with respect thereto, leave the matter in doubt. 
For this office to recognize a marriage by proxy as establishing a 
relationship entitling an officer of the Navy to increased allowances 
as authorized for an officer who has a “lawful wife,” would be a 
recognition of the validity of marriages by proxy without the support 
of either express statutory provisions or court decisions and the 
correctness of such a conclusion, under the circumstances, would be 
of such doubtful character that I am constrained to hold that, gen- 
erally, in the absence of a statute or decision of a proper court to 
the effect that such marriages are recognized or authorized in a 
particular jurisdiction, such marriages will not be recognized by this 
office as establishing an officer’s right to increased allowances on 
account of a “lawful wife.” 

The effect of Lieutenant Wing’s marriage by proxy appears to be 
for determination under the laws of the District of Columbia, the 
place where such marriage ceremony was performed and no statute 
or court decision has been found which either authorizes or recognizes 


such a marriage. Even common-law marriages appear to be recog- 
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nized in the District of Columbia only when consummated by cohabi- 
tation as man and wife. Hoage, etc. v. Murch Bros. Const. Co., et al, 
60 App. D. C. 218, 50 F. 2d 988. Hence, giving application to the 
general rule stated above, you are advised that, on the basis of the 
present record, Lieutenant Wing may not be credited with increased 
allowances as authorized for an officer with dependents (lawful wife). 


(B-47142) 


MUNICIPAL FIREFIGHTING SERVICES RENDERED AT GOVERNMENT 
RESERVATION WITHIN CITY LIMITS—PAYMENT LIABILITY 


In view of the legal duty of a municipality to extinguish all fires within its limits, 
the Government is under no legal obligation to make payment to a city for 
firefighting services rendered in connection with a fire at a Government 
reservation located within the city limits. 


Comptroller General Warren to Col. Roy J. Caperton, U. S. Army, February 
7, 1945: 

There was referred to this office by indorsement of January 15, 1945, 
from Headquarters, Army Service Forces, Office of the Fiscal Direc- 
tor, War Department, your letter of December 27, 1944, requesting 
decision as to whether you are authorized to make payment on a 
voucher transmitted therewith in the amount of $12,026.99, in favor 
of the City of Detroit, Board of Fire Commissioners. 

It appears that the subject voucher covers services rendered by the 
Detroit Fire Department on January 24-25, 1944, in connection with 
a fire at Fort Wayne, Detroit, Michigan; that no previous agreement 
to compensate for such services had been entered into by the War 
Department for the reason—stated in second indorsement, dated June 
23, 1944, of Major J. A. Kendrick, Regional Post Engineer, Fort 
Wayne—that “it has always been accepted that the City would utilize 
its equipment at Fort Wayne as a matter of general municipal pro- 
tection”; and that the Detroit Fire Department has responded to 
fire alarms at Fort Wayne on previous occasions—presumably without 
making claims for such service. The basis for the claim, from the 
viewpoint of the Board of Fire Commissioners, City of Detroit, is 
set forth in a letter dated December 12, 1944, addressed to the Com- 
manding Officer, Fort Wayne, which letter reads, in pertinent part, 
as follows: 

In describing the city limits of Detroit, the City Charter includes Fort Wayne 
as being within the area of the city of Detroit. However, it being a military post, 
we have no control or authority within its confines to enforce ordinances regu- 
lating construction of buildings or those providing for elimination of fire hazards 
when such conditions are discovered by inspections by the Fire Marshal's office. 

It can readily be seen that such conditions permit hazards to exist that would 
not be tolerated in other sections of the city. In addition, no taxes are paid by 
Fort Wayne for the support of city services. 

Based on the preceding facts, it is the opinion of the Board of Fire Commis- 


sioners that services rendered to Fort Wayne should be paid for by the U. S. 
Army on the same basis as when service is rendered to neighboring communities, 
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Such service is rendered under the provision of Subsection (f), Section 7, 
Chapter XV, Title IV of the Charter of the City of Detroit, which states under 
General Powers and Duties of the Board of Fire Commissioners: 

“May send, in its discretion, any steam, fire or other engines, with hose and 
apparatus, to the relief of any community in the vicinity ;” 

Requests for assistance are promptly complied with by our dispatching office 
when such communities have contracts with the Board of Fire Commissioners. 
Should requests for assistance come from communities not having contracts, 
responses are not as promptly made as it is then necessary to secure approval of 
the Board of Fire Commissioners before companies can be dispatched for such 
services. 


The billing rendered Fort Wayne is strictly in accordance with the terms of 
our contract for services in outlying communities where no taxes are paid for 
this service and we have no fire prevention control over the structures involved. 

We are enclosing a copy of this contract, as well as a copy of a typical billing 
rendered the City of Dearborn on February 19, 1944 which was paid without 
question. This contract is the only contract the Board of Fire Commissioners 
have for furnishing such services. 

The fundamental question presented in this case is Whether there is 
a legal obligation upon the United States to pay the City of Detroit 
for the services rendered by the fire department in extinguishing the 
fire at Fort Wayne, as otherwise payment therefor would not constitute 
a proper charge against appropriated funds. And since it is con- 
ceded that such services were not rendered pursuant to an express 
contract between the United States and the City of Detroit, the obliga- 
tion, if one exists, necessarily must rest upon an implied contract to 
pay the fair value of the services rendered. See Goodyear Tire & 
Rubber Co. v. United States, 276 .U. S. 287; Davis et al. Trustees v. 
United States, 82 C. Cls. 334; Johnston v. United States, 69 C. Cls. 728. 

It is well established that if the officer or employee who makes the 
arrangement has no authority to contract for or to procure certain 
goods or services for the Federal Government, there is no contractual 
obligation, implied or otherwise, upon the Government to make pay- 
ment therefor, even though the Government may have benefited 
thereby. Thus, in Beach v. United States, 226 U. S. 248, 260, the 
Supreme Court of the United States said—‘it is fundamental that he 
who is without authority to bind his principal by an express contract 
cannot be held to have done so by implication.” The record in the 
instant matter does not show how or by whom the Detroit Fire Depart- 
ment was summoned to the fire. However, there would seem to be 
serious doubt whether the above principle of law is applicable to a 
situation where assistance in the preservation of valuable Government 
property is enlisted under emergency conditions (see A-6592, March 
20, 1925; A-15262, August 23, 1926; cf. B-6400, August 28, 1940) ; 
hence, the present case will be decided oni other grounds. 

The more important question is whether there was a legal duty upon 
the City of Detroit, or its fire department, to extinguish the involved 
fire at Fort Wayne by reason of the fact that the property is located 
within the city limits. For, if such a duty did, in fact, exist, there 
would be no sound basis for concluding that a mere call for the per- 
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formance of such duty—even by an authorized contracting officer— 
carried with it the necessary implication that the Federal Govern- 
ment would pay the reasonable value of the service rendered. B-6400, 
August 28, 1940; B-28369, September 22, 1942. 

The establishment and operation of a fire department by a municipal 
corporation is a governmental—as distinguished from a proprietary or 
business—function. O’Donnell v. Groton, 144 A. 468; Kling v. City 
of Austin, 62 S. W. 2d 689. And the governmental functions of a 
municipal corporation are exercised for the benefit and welfare of the 
community at large; such functions are not mere franchises or privi- 
leges to be performed or ignored by the municipality at its discretion, 
but rather legal duties imposed by the State upon its creation; and such 
duties are of a mandatory nature, notwithstanding the lack of civil 
liability for negligence in the performance thereof. 43 C. J. 182-4; 
Mason et al. v. Fearson, 50 U.S. 248; Marwer v. City of Saginaw, 258 
N. W. 627; Rose v. Gypsum City, 179 P. 348; City of Uvalde v. Uvalde 
Electric & Ice Co., 250 S. W. 140. In the case of the City of Detroit, 
the authority to establish and operate a fire department is derived from 
section 20, Article VIII, of the Michigan Constitution, and the pro- 
visions of the Home Rule Act (Comp. Laws °29, section 2230). The 
Supreme Court of Michigan has said that it is the duty of a municipal 
fire department to “extinguish fires within the limits of a munici- 
pality.” Davidson v. Hine, 115 N. W. 246, 248. Hence, it may be 
accepted as established—at least insofar as the civic community gen- 
erally is concerned—that there is a legal duty upon the City of Detroit 
to extinguish all fires within its municipal limits. 

Apparently, it is the contention of the Board of Fire Commissioners 
of the City of Detroit that such duty does not extend to the property 
at Fort Wayne by reason of its ownership by the Federal Government, 
notwithstanding the admitted fact that such property is located within 
the limits of the municipality. It is, of course, true that Federal prop- 
erty is exempt from State or municipal real estate taxes under the 
Constitution of the United States (Van Brocklinv. Tennessee, 177 U.S. 
151; United States v. Mayor and Council of City of Hoboken, N. J., 
29 F. 2d 932) ; in fact, the laws of the State of Michigan specifically 
so provide. Comp. Laws 29, section 3395. But the same provisions 
of the Michigan law exempt from taxation real property of the State 
or of any county, township, city, village or school district, as well as 
that owned and occupied by library, benevolent, charitable, educational 
or scientific institutions, churches and certain war veterans and persons 
found financially unable to pay taxes. Could it seriously be contended 
that there is likewise no duty upon the city to extinguish fires involving 
any of such tax-exempt property? Certainly there has been found no 
provision of law or judicial authority to sustain any such proposition ; 
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and the more reasonable view would appear to be that the duty to the 
community to extinguish all fires within municipal limits has no con- 
nection whatever with the liability for or payment of taxes on the 
property involved. 

Also, it is true that there is no authority in the Board of Fire Com- 
missioners to enforce ordinances regulating the construction of build- 
ings or the elimination of fire hazards at Fort Wayne. Mayo v. United 
States, 319 U.S. 441; United States v. City of Philadelphia, 56 F. Supp. 
862; United States v. City of Chester, 51 F. Supp. 573. In United 
States v. City of Chester, supra, wherein the question was whether or 
not the City of Chester could compel the United States Housing Au- 
thority to comply with a local building regulation, the court said: 

* * * This requirement of the City of Chester is a restriction laid directly 
upon the United States. It is a restriction, the compliance with which, if it is 
enforcible, would be required before executing a function of government and 
the supremacy clause of the Constitution, Article 6, prohibits just this. * * * 
Thus, the absence of a legal right in the City of Detroit to require the 
Federal Government to comply with building and fire ordinances is 
an attribute of the sovereign power of the Federal Government vested 
in it by the Constitution of the United States. However, the fact 
that the City of Detroit likewise has no fire prevention control over 
property located in outlying communities would not seem sufficient 
to place Federal property located within city limits and property 
located outside city limits in the same category insofar as concerns the 
right to the services of the municipal fire department. Undoubtedly 
the City of Detroit would have the right to—and would—charge for 
service rendered in extinguishing fires involving property outside city 
limits even though the owners of such property might have complied 
strictly with both the building and fire ordinances of the City of 
Detroit. 

Under Article I, section 8, clause 17, of the Constitution, the Con- 
gress of the United States has exclusive jurisdiction over “all Places 
purchased by the Consent of the Legislature of the State in which the 
Same shall be, for the Erection of Forts, Magazines, Arsenals, dock- 
Yards, and other needful Buildings.” In a sense it could be argued 
that by reason of such constitutional provision, a Government reserva- 
tion or building, although physically located within the limits of a 
municipality, should not be considered a part thereof for the purpose 
of entitlement to the service of the municipal fire department. A 
semblance of support for such proposition is found in a recent case 
decided by the Court of Appeals of Ohio (State ex rel. Moore v. Board 
of Education of Euclid City School Dist., 57 N. E. 2d 118), holding 
that a city board of education was not obliged to enroll in its schools 
minor children living with their parents in housing projects owned by 
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the Federal Government—constructed under the provisions of the 
Lanham Act, 42 U. S. C. 1521, et seg.—without the payment of taxes, 
tuition or any sums in lieu thereof. 

However, if a city may charge the Federal Government for the 
service of its fire department under the circumstances here involved, 
would it not follow that a charge could be made for the service of its 
police department, the service of its street-cleaning department and 
all similar service usually rendered by a city for the benefit and wel- 
fare of its inhabitants. In other words, it would seem that a decision 
favorable to the City of Detroit in this case would have far-reaching 
effect.. Such fact, alone, might be considered sufficient for this office 
to deny the city’s right to payment in the absence of clear and estab- 
lished judicial authority in support thereof; and there has been found 
no such authority. 

There is one further ground for concluding that there is no legal 
obligation upon the Federal Government to make payment in this 
case. As indicated above, such obligation must be found in an im- 
plied contract between the parties. And it is well settled that a con- 
tract to pay for services rendered will be implied in fact only when 
the circumstances raise the presumption that the parties intended 
compensation should be paid. Vaught v. Charleston National Bank, 
62 F. 2d 817; Coleman v. United States, 152 U. S. 96; Johnston v. 
United States, supra. In the instant case, there are grounds for be- 
lieving that on previous occasions the Detroit Fire Department 
gratuitously rendered service in extinguishing fires at Fort Wayne. 
Such fact—if it be a fact—would tend to defeat any presumption that 
the United States in requesting the service on this occasion understood 
it would be charged therefor or that the City of Detroit in rendering 
the service expected to be paid therefor. 

Accordingly, I have to advise that payment on the subject voucher, 
which will be retained in this office, is not authorized. 


(B-47159) 


ASSIGNMENT OF CONTRACT PAYMENTS—ASSIGNEE’S LIABILITY FOR 
OVERPAYMENTS 


In order for balances due an assignee under a War Department contract—ex- 
pressly exempting payments from set-off for any debt of the assignor to the 
United States arising independently of that contract, as authorized by the 
Assignment of Claims Act of 1940—to be set off against an overpayment 
to said assignee in connection with an assignment of payments under an- 
other contract with the same contractor, the assignee must be personally 
obligated to make restitution of the overpayment. 

Where a contractor’s assignee under the Assignment of Claims Act of 1940 had 
no notice that it had received overpayments under the contract, arising 
by reason of later-determined excess use of Government material, until its 
position with respect to the assignor had been changed and the assignor 
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had become insolvent, the assignee is not obligated to make restitution of 
such overpayments to the extent that the contract payments received in 
good faith were applied in reduction of advances to the assignor for per- 
formance of the particular contract involved. 

Where a contractor's assignee under the Assignment of Claims Act of 1940 
received erroneous contract payments exceeding the amount advanced 
to its assignor for performance of the particular contract, although without 
notice that the payments were erroneous, the assignee is not entitled, with- 
out direction from the assignor, to retain such excess and apply it towards 
liquidation of advances to the same assignor in connection with an assign- 
ment of payments under another contract. 

To the extent that erroneous contract payments received in good faith by a 
War Department contractor’s assignee under the Assignment of Claims 
Act of 1940 exceed the amount the assignee is entitled to retain and apply 
in liquidation of advances to its assignor for the performance of the par- 
ticular contract involved, such excess may be recovered by the Government 
by set off of amounts otherwise due the assignee in connection with an 
assignment of payments under another contract with the same contractor, 
notwithstanding the provision of the latter contract exempting payments 
thereunder from set-off for the assignor’s debts to the United States arising 
independently of that contract. 

Contract payments otherwise due a contractor's assignee under the Assignment 
of Claims Act of 1940 may be set off against the contractor's indebtedness 
to the United States because of excess use of Government material in per- 
forming the contract—claims by an assignee in such a situation being sub- 
ject to all defenses and all rights of set-off arising out of the assigned obliga- 
tion as would be available to the Government against the contractor-assignor. 


Comptroller General Warren to Col. George Dobert, U. S. Army, February 7, 
1945: 


There has been received by second indorsement of January 17, 1945, 
from the Fiscal Director, Army Service Forces, your letter of January 
3, 1945, as follows: 


1. There is inclosed a voucher submitted to the undersigned, a disbursing 
officer of the United States Army, for payment. The claim is for $1,337.50, and 
was submitted under Contract W 431 qm 9932 dated 11 Aug. 1942. It is requested 
that the question presented be submitted to the Comptroller General of the 
United States. 

2. Doubt arises as to the legality of the proposed payment because the Inter- 
mediate Factors Corporation advanced money to the contractor, Omar Fabrics 
Co., Inc., under two contracts. The records of the Jeffersonville Quartermaster 
Depot show that $1,337.50 is due under Contract W 431 qm 9932 dated 11 Aug. 
1942, but the contractor owes the United States $7,748.55 because of excess Gov- 
ernment materials used under Contract W 431 qm 8482. If the indebtedness under 
the latter contract may be set-off against the amount due under contract W 431 
qm 9932, the Intermediate Factors Corporation has already been overpaid. 


As stated by you, it appears that Omar Fabrics Co. Inc., had two 
contracts with the Government, the payments under which it assigned, 
for a valuable consideration and to secure advances made to it, to the 
Intermediate Factors Corporation. Pursuant to the Assignment of 
Claims Act of 1940, 54 Stat. 1029, 31 U. S. Code 203, each contract 
contained the following provision : 

Payments to an assignee of any claims arising under this contract shall not 


be subject to reduction or set-off for any indebtedness of the assignor to the 
United States arising independently of this contract. 


Payments in full were made by the Government to the assignee for 
deliveries made by the contractor under contract No. 431 qm 8482, 
hereafter called “contract Ne. 1”, but a subsequent audit showed that 
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material of the value of $7,748.55, furnished by the United States to 
the contractor had not been properly accounted for by the latter. Had 
this fact been known at the time payments were being made, under 
said contract, such sum would have been deducted from the amounts 
found owing to the contractor and payable to the assignee. There is 
now due under the other contract, No. W 431 qm 9932, hereafter called 
“contract No. 2,” a balance of $1,337.50, comprised of the sum of 
$3,580.87, withheld from previous payments thereunder, less the 
amount of $2,243.37, representing the value of Government materials 
furnished to the contractor under said contract for which the latter 
has not accounted. The question presented is whether the aforesaid 
excess payments in the sum of $7,748.55 made by the Government 
under contract No. 1 may be liquidated in part by the set-off of the 
balance due under contract No. 2 against said amount. 

The answer to such question is dependent on whether’ it may be 
said that the assignee legally is obligated to make restitution of the 
said overpayment of $7,748.55 to the Government for, under the 
Assignment of Claims Act of 1940 and the contract, no set-off of 
amounts due under contract No. 2 may be made as a result of the 
contractor’s indebtedness to the Government under contract No. 1. 
In other words, there must be a determination that the assignee is 
personally liable for the overpayment before set-off would be proper. 

In connection with the matter it has been noted that, while the 
papers forwarded with your letter indicate that signed invoices have 
been submitted by the contractor on which payment is claimed of 
the sum of $3,580.87 as the balance due under contract No. 2, the signed 
invoices are not attached to the instant voucher and the voucher itself 
is not signed by the contractor. However, it is assumed that the 
referred-to signed invoices are in the possession either of your office 
or of the Office of the Commanding General, Jeffersonville Quarter- 
master Depot and, therefore, a decision will be made at this time on 
the question presented in your letter. 

Among the papers forwarded with your letter is a memorandum 
of law and supplement thereto filed on behalf of the assignee, together 
with an affidavit of facts by the president of the assignee. It is 
stated in the latter instrument that moneys due or to become due 
under contract No. 1 were assigned by the contractor to the assignee 
on June 12, 1942, and that such assignment was made pursuant to 
an agreement between the parties whereby the assignee agreed to 
make advances to the contractor to enable it to purchase and pay 
for the necessary material and labor required for the performance 
of the contract. Also, it is stated that the parties agreed further 
that, as each shipment was made by the contractor, the original 
invoice and notice of assignment were to be delivered to the assignee 
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upon the receipt of which the assignee would make additional 
advances to the extent of 50 percent of the invoices provided that 
the contractor was not then in default with respect to any of its 
obligations to the assignee. The moneys received pursuant to the 
assignment were to be applied in reduction of the contractor’s 
indebtedness to the assignee. It is stated further that pursuant to 
such agreement the assignee advanced the sum of $10,969.67 to the 
contractor up to September 8, 1942, the date on which the first ship- 
ment was made under the contract. Furthermore, it is stated that, 
upon the receipt of the various payments made under the contract, 
the assignee made additional advances to the contractor to the extent 
of 50 percent of the contractor’s invoices and that, on January 18, 
1943, when the Government made final payment under said contract 
No. 1, the amount thereof was credited against the balance of the 
contractor’s indebtedness arising by reason of the advances made to 
it, leaving a credit of $162.08 in the contractor’s favor. Moreover, 
the affidavit states that a similar arrangement was made between the 
contractor and itself for the financing of contract No. 2 and that 
there is a balance of $4,113.48 due from the contractor to the assignee 
on account of the advances made against such contract. It is alleged 
in the affidavit that the assignee would not have made advances under 
the second contract to the extent that it did if it had had knowledge 
at the time of the fact that the contractor had been overpaid under 
contract No. 1 to the extent of $7,748.55. The assignee also states that 
the contractor went out of business in July, 1944, at which time it 
was dispossessed from its place of business and its machinery was 
repossessed by the owner thereof. Finally, it is alleged that the 
contractor has been insolvent for the past year and a half. 

Also, while the record indicates that an audit of the contractor’s 
records was instituted in March 1943—at which time the quantity of 
tents called for by contract No. 1 was reduced from 120,000 to 
61,300—to determine if the contractor had accounted for all materials 
furnished by the Government thereunder, it appears that the con- 
tractor was not notified of the fact that it had used Government 
materials in excess of the eontract allowances until September 20, 1944. 
There is np evidence of record showing whether or not the contractor 
or assignee received notice, prior to such date, of the fact that an 
overpayment had been made under contract No. 1 by reason of the 
use of excess materials by the contractor. 

Examination of the references cited in the aforesaid memorandums 
of law and of other authorities discloses that the courts have stated 
that where money has been paid to an assignee as the result of fraud 
or mistake between the original parties and the assignee receives the 
same in good faith without knowledge of the mistake or fraud and 
has parted with value therefor, no recovery may be had against him. 








we 


Pre we 


, = ~ 


on 


d 
d 


18 


DECISIONS OF THE COMPTROLLER GENERAL 607 


Fidelity Mutual Life Ins. Co. v. Clark, 203 U. 8S. 64; Union Central 
Life Co. v. Glassock, 270 Ky. 750, 110 S. W. 2d 681, 114 A. L. R. 373; 
Merchants Ins. Co. v. Abbott, 131 Mass. 397; and see 5 Williston, 
Contracts (rev. ed.) Section 1574, 1531, n. 4; Restatement, Restitution, 
section 14 (2). However, it is not clear as to whether, in order to 
retain the payment, the payee must show, also, that he has changed his 
position in reliance on the payment or that his debtor has become in- 
solvent between the date of the erroneous payment and the date on 
which demand is made for restitution. See Lawrence vy. American Na- 
tional Bank, 54 N. Y. 432; Ball v. Shepard, 202 N. Y. 247, 95 N. E. 719; 
and Jefferson County v. McGrath, 205 Ky. 484, 266 8. W. 29. 

In the instant case it appears to be established that at the time 
the assignee received the payments under contract No. 1, it did so in 
good faith and without knowledge of the fact that the contractor had 
used Government materials in excess of the allowance authorized in 
said contract and, consequently, was not entitled to the full amounts 
which had been approved for payment thereunder. Also, it appears 
that the amounts so received were applied by the assignee in liquida- 
tion of the indebtedness of the contractor arising from the advances 
made by the assignee to it during the course of the performance of 
contract No. 1 with the exception of $162.08, which amount was 
applied by the assignee against the indebtedness of the contractor to 
it arising under contract No. 2. Accordingly, if it be administra- 
tively verified that notice of the overpayment under contract No. 1 
was not given to the assignee until after the latter had changed its 
position with respect to the debtor in reliance on the payments as 
made to it thereunder, or until after the contractor had become in- 
solvent, so that, in either event, the assignee is now unable to effect 
recovery of the amount of the overpayment from the contractor, there 
appears to be no legal basis on which the assignee may be said to be 
obligated to make restitution of the overpayments under contract 
No. 1 to the extent of the advances made by it under said contract; 
and, consequently, that set-off of the entire sum of $1,337.50, the 
balance found to be owing under contract No. 2, may not be applied 
in liquidation of the overpayment made under contract No. 1. 

However, it appears from the aforesaid affidavit of the assignee 
that it received from the Government as payments under contract 
No. 1, $162.08 more than it advanced to the contractor under said 
contract. Since the contractor’s assignment of all moneys due or 
to become due under said contract No. 1 was only for security pur- 
poses for the advances made by the assignee under said contract, and 
constituted no more than a pledge of the contractor’s chose in action 
against the Government, title to the $162.08 belonged to the contractor 
at the time the payment thereof was received by the assignee. See 
Fairbanks v. Sargent, 117 N. Y. 30, 22 N. FE. 1039. Such fact was 
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recognized by the assignee in undertaking to credit this sum against 
the advances which it had made under contract No. 2. But the law 
is well settled that the proceeds of a chose in action or other property 
pledged to secure a given debt cannot, without the direction of the 
debtor, be applied toward the payment of other debts or claims. 
Armstrong v. Chemical National Bank, 41 F. 234, 6 L. R. A. 226; 
First National Bank v. Jackson, 140 Okla. 282, 283 Pac. 242, 68 
A. L. R. 900. Therefore, in the absence of evidence establishing that, 
at the time the sum of $162.08 was applied as a credit against the 
contractor’s indebtedness under contract No. 2, the assignee had 
received directions from the contractor to take such action, the sum 
of $162.08 must be treated as the property of the contractor and thus 
is not clothed with the immunity from restitution which appertains 
to the other payments that were made to the assignee under con- 
tract No. 1. 

Also, it is noted that, in its affidavit of facts, the assignee is claim- 
ing the sum of $3,580.87 as the entire balance remaining due under 
contract No. 2, whereas the amount stated on the voucher as being 
payable thereunder is $1,337.50. The difference between these two 
sums, or $2,243.37, represents the amount due to the Government for 
excess materials used by the contractor in performing contract No. 2. 
To the extent of such difference the assignee’s claim is unfounded 
because such portion of its claim is subject to all defenses and all 
rights of set-off arising out of the assigned obligation (contract No. 
2) as would be available to the Government against the contractor- 
assignor. See Merchants Ins. Co. y. Abbott, supra, at 400; 2 Willis- 
ton op. cit. supra, section 432. 

Accordingly, you are advised that payment of the sum of $1,337.50 
less $162.08, or $1,175.42 to the assignee is authorized, provided that 
an administrative verification of the facts as set forth above is made 
and evidence to such effect is attached to the voucher. 

The voucher and related papers are returned herewith. 


(B-47014) 
PRINTING—STATUS OF DECALCOMANIA 


In view of the opinion of the Public Printer that the manufacture of decal- 
comania involves a printing process, such articles are required to be procured 
from the Government Printing Office pursuant to section 11 of the act of 
March 1, 1919, unless a clearance be obtained from the Public Printer, as 
authosized by the act of July 8, 1935. 


Comptroller General Warren to the Secretary of Commerce, February 9, 1945: 
There has been considered your letter of January 12, 1945, as 
follows: 


On October 30, 1944, the Civil Aeronautics Administration issued Purchase 
Order 45-1512 in favor of the Procurement Division of the Treasury Department 
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for the purchase of decalcomania which is applied to airplanes, cars, and other 
property of the Civil Aeronautics Administration for identification purposes. 
This Purchase Order was returned with the explanation that the Procurement 
Division had been informed that the Government Printing Office regards the 
manufacture of decalcomania as involving a printing process and purchase can- 
not be made by the Procurement Division without clearance from the Govern- 
ment Printing Office. A copy of this Purchase Order is attached. 

Decalcomania is a process of transferring prints from paper to glass, porcelain 
and other surfaces. We understand that the manufacture of decalcomania in- 
volves the following process. Sketches of a desired design are sent to the manu- 
facturer where they are photographed and individual negatives are made for 
each color. Impressions are made from prints of these negatives and these 
impressions are transferred to stones from which the designs are to be litho- 
graphed. Lithographing is the art of producing printed matter from a stone 
on which a design has been made in a soapy ink or other suitable materials. 

The paper used in the lithographing process is different from any other type 
of paper since it is used only as a base upon which the design is impressed. 
The paper is prepared by being “coated” with a heavy, flexible white material. 
It is then lacquered and further built up by another coating of body material 
and is again lacquered. 

The designs prepared as described above are then impressed upon the pre- 
pared paper, each color being lithographed separately, some colors having 
as many as four impressions in order to give body to the color. After all colors 
have been applied, the sheets are then given another coating of lacquer. After 
drying, each individual design is cut out of the solid sheet. The designs are 
then wax sheeted between each design and packed for shipping. Upon receipt 
of the decalcomania by the Civil Aeronautics Administration the wax sheet is 
removed and the design is transferred from the paper base to the object selected 
to be marked. 

The Civil Aeronautics Administration has purchased decalcomania from 
manufacturers for many years without clearance from the Government Printing 
Office in the belief that the manufacture of decalcomania is not “printing, bind- 
ing, and blank-book work” as contained in Section 111, Title 44 of the U. 8. 
Code which provides, in part, that: 

“All printing, binding, and blank-book work for Congress, the Executive office, 
the judiciary, and every executive department, independent office, and estab- 
lishment of the Government shall be done at the Government Printing Office, 
except such classes of work as shall be deemed by the Joint Committee on 
Printing to be urgent or necessary to have done elsewhere than in the District 
of Columbia for the exclusive use of any field service outside of said 
Deine * * ¢ 

In view of the methods previously followed no money has been included in 
our estimates for Printing and Binding to cover such purchases. 

Since no formal ruling by the Comptroller General dealing specifically with 
this subject has been found your decision is requested whether decalcomania 
may be purchased by the Civil Aeronautics Administration through the Pro- 
curement Division of the Treasury Department without clearance from the 
Government Printing Office or whether the manufacture of such an article is 
included within the term “printing” as used in the above-quoted statute. 


Upon receipt of your letter this office requested a report from the 
Public Printer with respect to the matter and, under date of January 
29, 1945, that official reported, as follows: 


The following information is supplied in reply to your inquiry of January 26 
(B-47014) regarding procurement of decalcomanias. 

In the opinion of this Office the manufacture of such articles does involve a 
printing process. Decaleomanias are produced by processes similar to those 
which apply to general printing. The equipment used is identical. Employees 
engaged in the work are classified as compositors, pressmen, platemakers, bind- 
ery operators, etc., and are affiliated with the regular printing and allied trade 
organizations. 

The Government Printing Office is in a position to furnish,decalcomanias to 
any department of the Government which requires them. If it appears to be 
in the better interest of the Government to do so, I will issue a waiver so that 
they may be procured from any source which can print or furnish them. 
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Having regard for the Public Printer’s position in the service of the 
Government, his opinion as to what constitutes a printing process 
naturally carries great weight and, in the absence of a showing defi- 
nitely establishing such opinion to be clearly erroneous, this office is 
inclined to adopt his views in such matters. The various steps em- 
ployed in the manufacture of decalcomania, as described in your letter, 
coupled with the several classes of employees involved in such manu- 
facture as set out in the Public Printer’s report, supra, seem reasonably 
to support the Public Printer’s view that the manufacture of such 
articles involves a printing process. 

In the light of the foregoing, I have to advise that the articles in- 
volved are required to be procured from the Government Printing 
Office pursuant to section 11 of the act of March 1, 1919, 40 Stat. 1270 
(44 U. S. C. 111), unless a clearance be obtained from the Public 
Printer, as authorized by the act of July 8, 1935, 49 Stat. 475. How- 
ever, in view of the representations made in your letter with respect 
to previous procurements of like character and that no amount there- 
for was included in your estimates for printing and binding for the 
current fiscal year, this office will not object to the charging of the 
cost of such procurements during said fiscal year to an appropriate 
appropriation other than that for printing and binding, even though 
they be obtained from the Government Printing Office. 


(B-47368) 


OFFICERS AND EMPLOYEES TEMPORARILY STATIONED IN FOREIGN 
COUNTRIES—QUARTERS AND LIVING ALLOWANCES 


While the head of the department or establishment concerned. may determine, 
pursuant to section 13b (4) of the standardized regulations governing 
the payment of living and quarters allowances to civilian employees tem- 
porarily stationed in foreign countries (Bureau of the Budget Circular A-8, 
Part II), that an employee is ineligible to receive any allowance, if an 
employee otherwise has the status to bring him within the scope of the 
regulations, there is no administrative discretion to pay a rate lesa than 
that specifically prescribed by the regulations, except in accordance with 
the provisions of the regulations. 


Comptroller General Warren to the Chairman, Federal Communications 
Commission, February 12, 1945: 


I have your letter of January 25, 1945, as follows: 


For the past few years, the Commission has employed American citizens with 
temporary station in London, England, on a project that is not expected to 
continue after the war. 

Prior to July 1, 1944, these employees received allowances authorized by a 
provision of the Commission's national defense appropriation as follows: “allow- 
ances for living quarters, including heat, fuel, and light (not exceeding $1,700 for 
any one person), as authorized by the Act approved June 26, 1930 (5 U. S. C. 
118).” See the Independent Offices Appropriations Act, 1944, approved June 26, 
1943 (Public Law 90-78th Congress). It was administratively determined, pur- 
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suant to the applicable regulation, that persons without dependents would receive 
an allowance of $1,000 a year and persons having dependents $1,500. 

The provision quoted above was stricken from the national defense appropria- 
tion of the Commission for the fiscal year 1945 for the reason that the matter was 
covered by the general provision of Sec. 209 of the Independent Offices Appropria- 
tions Act, 1945, approved June 27, 1944 (Public Law 358-78th Congress). The 
applicable part of Sec. 209 reads as follows: 

“Appropriations of the executive departments and independent establishments 
for the fiscal year 1945, available for expense of travel are hereby made available 
(1) for allowances for living and quarters in accordance with Standardized Regu- 
lations prescribed by the President for civilian officers and employees of the Gov- 
ernment temporarily stationed in foreign countries, * * *” 

It is understood that the regulations to carry out this provision of law are to 
be found in Part II, page 6, of Budget Circular No. A-8. The circular was issued 
August 1, 1948, but Part II did not become applicable to the Commission until July 
1,1944. Paragraph 14 of Part II of the circular reads as follows: 

“Allowances authorized.—An employee whose official headquarters is located 
at a foreign post, with the excepfions specified in paragraph 13 hereof, shall receive 
a living and quarters allowance which shall be specifically authorized or approved 
in accordance with these regulations by the head of the department or establish- 
ment concerned or by such official as he may designate.” 

On the understanding that the allowances prescribed by the Bureau of the 
Budget in accordance with this regulation were maximum allowances, it was 
administratively decided not to increase the allowances as of July 1, 1944. On 
January 16, 1945, however, the Commission reconsidered the matter and in- 
creased the allowances as of that date to the amounts prescribed by the Bureau 
of the Budget as follows: 

Persons with Persons without 
Base salary: dependents dependents 
OO Ee a $1, 134. 00 
$3,200 to $4,599 2, 016. 00 1, 411. 20 
$4,600 and over 2, 520. 00 1, 764. 00 


The question submitted for decision is whether the allowances prescribed by the 
Bureau of the Budget in connection with Part II of Budget Circular No. A-8 are 
specific allowances and obligate the Commission to pay American employees sta- 
tioned in London the difference between the allowances received by them and the 
allowances so prescribed for the period July 1, 1944 through January 15, 1945. 

In decision of December 16, 1939, 19 Comp. Gen. 591, it was held 
as follows (quoting from the syllabus) : 

While section 1 (b) (3) of Reorganization Plan No. II provides that the Secre- 
tary of Agriculture may designate any officer in his Department to render “tempo- 
rary service” in a foreign country, where the foreign place to which an officer is 
so detailed is administratively fixed as his permanent station for the period of 
detail without allowance for subsistence under the Subsistence Act of 1926, 44 Stat. 
688, he may be regarded as “having permanent station in a foreign country” within 
the meaning of the act of June 26, 1980, 46 Stat. 818, providing a quarters allow- 
ance for employees so stationed. 

It is understood, pursuant to that rule, the employees mentioned | 
in the first paragraph of your letter were regarded as “having per- 
manent station in a foreign country” and that under authority con- 
tained in the 1944 Appropriation Act, cited in your letter, 57 Stat. 
174, and the earlier appropriation act of October 26, 1942, 56 Stat. 998, 
such employees were paid prior to July 1, 1944, a quarters allowance 
under the act of June 26, 1930, 46 Stat. 818 (5 U. S. Code 118a). 
which authorizes such allowance “only within the limits of such ap- 
propriations as may be made therefor.” Under said statutes and the 
applicable regulations (section 8, Part I, of Budget Circular No. A-8) 
the amount of the allowance was subject to the discretion of the head 
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of the department or establishment -and subject also, to available 
appropriations and maximum rates fixed by the regulation. 

However, by virtue of the omission in the appropriation item for 
the Federal Communications Commission for the fiscal year 1945, 
cited in your letter, of the authority to pay allowances for quarters 
under the act of June 26, 1930, and by virtue of the provisions of 
section 209 of the same appropriation act, quoted in your letter, the 
involved employees, on and after July 1, 1944 (effective date of the 
appropriation act), automatically came within the purview of the 
President’s regulations, Bureau of the Budget Circular A-8, Part II, 
which, except as otherwise indicated, were made effective from Feb- 
ruary 1, 1943, under authority of section 304 of the act of December 
23, 1943, 57 Stat. 642. 

Section 13 of said regulations provides, in pertinent part, as follows: 

13. Scope of these regulations.—These regulations shall govern all payments 
of or allowances for quarters and living expenses to the following employees 
assigned to a foreign post or to the Philippine Islands for one year or less or 
for the duration of the war, except as excluded herein, and except as may be 
otherwise required by statute. 

a. The following employees are covered: 

(1) Employees of all departments and establishments now authorized by 
Title II of the Act of October 26, 1942, Public No. 763, 77th Congress, or which 
may hereafter be authorized by law, to pay a living and quarters allowance to 


employees assigned for one year or less or for the duration of the war to official 
headquarters located outside the continental United States. [Italics supplied.] 


* * * * * * 
b. The following employees are excluded: 
+ = * - * * . 


(4) Employees who may be determined by the head of the department or 


establishment concerned or by his designate, to be ineligible for living and quar- 
ters allowances because no extra or higher costs for quarters, subsistence, etc., 
are occasioned by an assignment in a foreign country (effective May 7, 1943). 

You express no doubt that the employees mentioned in the first 
paragraph of your letter come within the purview of section 18a (1) 
of the above-quoted regulation, and no statement is made that they 
would be excepted by subparagraph b (4) of the regulations above 
quoted. 

I find no provision in Part IT of the regulation corresponding to 
section 8 of Part I relative to fixing rates within the discretion of the 
head of department or establishment and within prescribed maxima. 
There appears nothing in section 14, of Part Il of Bureau of the 
Budget Circular A-8, quoted in your letter, to indicate any intention 
otherwise than that the Secretary of State is authorized to fix specific 
rates in accordance with a prescribed formula for uniform application 
throughout the Federal service and to provide for exceptions or reduc- 
tions from such specific rates to be made “by the head of the depart- 
ments or establishments concerned, or by such official as he may desig- 
nate” (quoting from section 14) only in accordance with the terms 
and conditions of the regulations. See, for instance, section 14a pro- 
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e viding the formula for fixing the rates upon the basis of cost of living 
at different stations, classification of positions and dependency status, 
, and section 16 providing for a reduction where quarters in kind are 
» furnished free of charge. Compare the amendment of September 29, 
7 1944, to section 14a of the regulations authorizing special increased 
f allowances in liberated areas containing the following provision: 
: Suitable adjustment below the maximum allowance shall be made by the 
department or establishment when the unusual or extraordinary conditions are 
e modified to the extent that maximum allowances are not necessary. 
i, While you have authority pursuant to section 18b (4) of the regula- 
” tions to determine an employee ineligible to receive any allowance, it 
. must be held that, if an employee otherwise has the status to bring him 
within the scope of the regulation, there is no administrative discretion 
| to pay a rate less than that specifically prescribed by the regulation 
's otherwise than in accordance with the provisions of the regulations. 
: Accordingly, as the employees mentioned in the first paragraph of 
e your letter automatically, that is, by operation of law, came within the 
scope of the regulations on July 1, 1944, and as the rates for living 
y allowances at London are specific—although I have a question regard- 
. ing the propriety of the use of “basic rates prescribed for exchange 
ul relief purposes” in the formula set out in section 14a of the regula- 
tions—the question presented in the concluding paragraph of your 
letter is answered in the affirmative, but this decision is not to be con- 
: strued as passing upon the correctness of the computations as made 
: 


. in your letter. 
(B-47327) 
MILEAGE—RESERVE OFFICERS—RELEASE FROM ACTIVE DUTY 


Where the distance from a reserve officer’s last station to his home of record 
exceeds the distance from that station to the place from which he was ordered 
to active duty, for which latter distance he was paid mileage in advance 
under section 7 of the act of September 7, 1944, upon release from active 
duty, the officer may be paid additional mileage for otherwise proper travel 

D within the purview of section 12 of the Pay Readjustment Act of 1942, as 

amended, from the last station to his home of record, less the amount of 

advance mileage previously paid. 24 Comp. Gen. 291, amplified. 


oe x = oc 


Assistant Comptroller General Yates to Col. J. W. Dansby, U. S. Army, February 
14, 1945: 

There has been received by second indorsement from the Fiscal 
Director, Army Service Forces, your letter of December 15, 1944, 
requesting decision relative to the propriety of payment on a voucher, 
submitted therewith, in favor of Second Lieutenant Thomas J. Guil- 
foyle, CAC, AUS, for mileage from Fort Sam Houston, Texas, to 
his home, Skowhegan, Maine, incident to his release from active duty, 
less an amount already paid to the officer representing mileage from 
Fort Sam Houston, Texas, to Camp Davis, North Carolina. 
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By paragraph 22, Special Orders No. 301, Army Service Forces, 
Headquarters, Eighth Service Command, Dallas, Texas, dated October 
27, 1944, the officer was released from Brooke General Hospital, Fort 
Sam Houston, Texas, and was assigned to the replacement pool at 
Fort Bliss, Texas. The said orders directed him to proceed to his 
home, Skowhegan, Maine, so as to arrive thereat not later than De- 
cember 1, 1944, on which date he was released from further active 
duty. The officer’s release from active duty was stated to be because 
of physical disability. Apparently prior to the officer’s departure 
from Fort Sam Houston, you made an advance cash payment of 
mileage to him in the sum of $119.34, covering the distance from Fort 
Sam Houston to Camp Davis, North Carolina (the place from which 
he was ordered to active duty). That payment is stated to have been 
made on voucher No. 55491, of your November, 1944, accounts and the 
amount thereof has been deducted from the amount otherwise shown 
to be due on the submitted voucher. Your doubt as to the propriety of 
payment on such voucher appears to arise because the officer claimed 
and was paid milage to Camp Davis. 

It is assumed that Lieutenant Guilfoyle received his commission 
under the provisions of the act of September 22, 1941, 55 Stat. 728, 
729, which act provides that officers appointed under its provisions 
“shall receive the same pay and allowances and be entitled to the 
same rights, privileges, and benefits as members of the Officers’ Reserve 
Corps of the same grade and length of active service.” 

Sections 3 and 12 of the act of June 16, 1942, 56 Stat. 360, 364, as 
amended by sections 7 and 9, respectively, of the act of September 7, 
1944, Pub. Law 421, 58 Stat. 730, provide in pertinent part as follows: 

Sec. 3. When members of the reserve forces of any of the services mentioned 
in the title of this Act are authorized by law to receive Federal pay, payments 
may include the entire amount lawfully accruing to such persons as pay, allow- 
ances, and mileage, and pay, allowances, and mileage for their return home may 
be paid to them prior to their departure from their last duty station incident 
to release from active duty: Provided, That any such mileage payable shall be 
computed from the place of release to the place from which ordered to active 
duty without regard to actual performance of travel. 

Sec. 12. Officers of any of the services mentioned in the title of this Act, 
including active and retired personnel of the Regular Establishments and mem- 
bers of the Reserve components thereof and the National Guard, while on active 
duty in the Federal service, when traveling under competent orders without 
troops, including travel from home to first station in connection with their 
appointment or call to active duty and from last station to home in connection 
with relief from active duty or discharge not the result of their own misconduct, 
shall receive a mileage allowance at the rate of 8 cents per mile * * *, 
Insofar as payment of mileage incident to release from active duty is 
concerned, the provisions of the said two sections are not readily rec- 
oncilable. The proviso contained in section 3 limits the payment of 
mileage—paid without regard to actual performance of travel—to an 
amount computed on the distance “from the place of release to the 
place from which ordered to active duty,” whereas section 12 of said 


act, as amended, provides for payment of mileage for the distance 
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“from last station to home in connection with relief from active duty.” 
Since the pertinent provision of section 12 made no change in the then 
existing provisions of law with regard to the place to which a reserve 
officer was entitled to mileage upon release from active duty (see sec- 
tion 37a of the act-of June 3, 1916, as added thereto by section 32 of 
the act of June 4, 1920, 41 Stat. 776; section 7 of the act of June 25, 
1938, 52 Stat. 1176) it is not apparent that Congress intended to 
restrict in any manner such officers’ right to mileage upon release from 
active duty by amending the said section 3 in the manner indicated. 
Also, the legislative history of said act of September 7, 1944, gives 
no indication of any such intent. Apparently section 7 of the said 
act of September 7, 1944, was inserted therein for the purpose of per- 
mitting payment of accrued pay, allowances and mileage to reserve 
officers prior to their departure from their last duty stations, without 
regard to the length of their service, such advance payment being 
permitted under then existing law only to officers who had a period 
of service of less than 30 days. ‘The following appears in the report 
of the Senate Committee on Military Affairs, Senate Report No. 917, 
to accompany H. R. 1506, page 4: 

Section 7 would amend existing law to provide the same procedure upon relief 
from active duty for all members of the reserve forces as is now used for those 
whose period of service has been less than 30 days. At present, upon release 
from active duty, a member of the reserve forces with less than 30 days’ active 
service may be paid his accrued pay, allowances, and mileage for his return home 
prior to his departure from his duty station. The amendment would permit 


these payments regardless of the length of service and should expedite adminis- 
tration at time of demobilization. 


The provisions of section 12 of the act of June 16, 1942, as amended, 
authorizing payment of mileage to an officer’s “home” on release from 
active duty have been recognized as a basic right under the statutes 
and it has been held that a payment of mileage made under section 3 
of the said act, “to the place from which ordered to active duty” may 
not exceed the mileage that would be payable from the officer’s last 
station to his home of record. 24 Comp. Gen. 291, 296. In consonance 
with that view, it appears that the law contemplates that upon release 
from active duty a reserve oflicer may be paid, upon his request and 
before departure from his last station, mileage from that station to 
the place from which he was ordered to active duty not to exceed 
mileage from that station to his home of record; and that if the dis- 
tance from the last station to his home of record exceeds the distance 
from that station to the place from which he was ordered to active 
duty, and if travel to his home is actually performed pursuant to 
competent orders and under conditions bringing such travel within 
the provisions of section 12 of the act of June 16, 1942, as amended, 
he is entitled to an additional payment, representing mileage to his 
home of record less the amount of the advance payment received by 
him. On that basis, payment on the submitted voucher, when properly 
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certified for payment, is authorized, if otherwise correct. The voucher 
is returned herewith. 


(B-47583) 


LEAVES OF ABSENCE—LUMP-SUM PAYMENTS—COMBINING OF AN- 
NUAL LEAVE AND SICK LEAVE IMMEDIATELY PRIOR TO 
SEPARATION 





The granting of sick leave immediately prior to separation is not affected by the 

act of December 21, 1944, authorizing lump-sum payments for accumulated 
and current accrued annual or vacation leave upon separation from service; 
rather, such sick leave is required to be granted and paid for as leave in 
accordance with the usual procedure and may not be combined with terminal 
annual or vacation leave to determine the amount of the lump-sum leave pay- 
ment, except to the extent necessary to determine the tax withholding deduc- 
tion for lump-sum leave payments pursuant to Treasury Department circular 
of January 20, 1945. ‘ 


Comptroller General Warren to F. F. Lovell, National Housing Agency, 
February 14, 1945: 


Reference is made to your letter of February 3, 1945 (your file 
GPM), as follows: 


The accompanying supplemental payroll for the period January 16-31, 1945, 
stated in the gross amount of $89.64 in favor of Helen Rosenthal includes regular 
salary and overtime compensation at the rate of $1,620 per annum for the period 
January 16 through January 22, 1945, and lump-sum payment for the period 
January 23 through 3 hours on February 2, 1945. 

The employee resigned because of pregnancy and requested and was granted 
the sick leave at credit in her account at close of business January 22, 1945, 
her last day of attendance at active duty. The sick leave balance amounted to 
36 hours and has been applied together with her annual leave balance of 39 hours, 
also as of close of business January 22, 1945, in determination of the lump-sum 
payment. 

I have reviewed your decisions respecting Public Law 525 but those which have 
come to hand do not cite a parallel case. Consequently, I am doubtful as to 
whether or not: 

(1) January 22, 1945, should be construed as the date of separation, 

(2) the time and date of expiration of the sick leave should be construed as 
the date of separation. 

If you conclude that January 22, 1945, should be construed as the date of 
separation, would it be proper to allow and pay for the sick leave and, if so, 
should it be excluded from regular salary subject to retirement deduction. 

Your early advice will be greatly appreciated inasmuch as several other 
similar cases involving considerable amounts of sick leave shortly will be pre- 
sented to me for certification and payment. 


The act of December 21, 1944, 58 Stat. 845, Public Law 525, author- 
izes payment in a lump sum for accumulated and current accrued 
annual or vacation leave to the credit of an employee upon separation 
from the service. The statute has no effect whatever upon the grant- 
ing of sick leave immediately prior to separation under the laws, 
regulations, and decisions of this office controlling the granting of 
sick leave. It has been held that sick leave because of pregnancy may 
be granted immediately prior to separation. 22 Comp. Gen. 533. 
See, also, section 3.3 of the current leave regulations. Hence, sick 
leave immediately prior to separation is required to be granted and 
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paid for as leave in accordance with the usual procedure and may not 
be combined with terminal annual or vacation leave to determine the 
amount of the lump-sum payment under the act of December 21, 
1944, except to the extent necessary to determine the tax deduction 
pursuant to the rule stated by the Treasury Department in its cir- 
cular of January 20, 1945, relative to withheld taxes for lump-sum 
payments under said act. , 

Accordingly, in the case presented alternate (2) is the correct answer 
to the question stated in the third paragraph of your letter, which 
makes it unnecessary to answer the question in the penultimate para- 
graph of your letter. 

It is understood from the first paragraph of your letter that the 
submitted voucher is computed upon the basis that the date of sepa- 
ration from the service was at close of business on January 22, 1945, 
rather than at expiration of the sick leave period following said last 
day of active service. If so, the voucher may not be certified for 
payment. 

The voucher is returned herewith. 


(B-47646) 


LEAVES OF ABSENCE—TERMINAL ANNUAL LEAVE PRECEDING 
EFFECTIVE DATE OF RETIREMENT 


In view of the requirements of the lump-sum leave payment statute of December 
21, 1944, a railway mail clerk whose retirement is to become effective on 
the first of a calendar month, pursuant to the uniform retirement date 
statute of April 23, 1930, may not be granted terminal annual leave to 
prevent a break between the completion of his last tour of road duty 
(last day of active service) near the end of the final calendar month of 
service and the effective date of retirement; however, separation from 
service before the first of the month does not affect his right to retirement 
for which otherwise eligible. 


Comptroller General Warren to the Postmaster General, February 16, 1945: 
I have your letter of February 8, 1945, reference 50, as follows: 


Your decision is requested on the following question which has arisen since 
the submission of my letter of January 18, 1945, concerning Public Law 525. 

In the Railway Mail Service the train schedules are such as to prevent 
employees assigned to road duty from completing their tours of duty exactly 
at the end of the month. For example, a schedule involving four calendar 
days for a round-trip due to start on the 29th of the month would prevent a 
clerk from completing his tour of duty until after the beginning of the 
following month. 

The Retirement Act as amended by Public Law 165, approved April 31, [23], 
1930, requires retirement separations to be made effective at the close of the 
month. Compliance with this Act has made it necessary that railway postal 
clerks be relieved of assignments involving round-trips which would continue 
their active duty status to or beyond the first of the month in which retirement 
becomes effective. It has been the practice to grant annual leave for the 
period between the last day of active service, or completion of a tour of road 
duty, and the last day of the month immediately preceding retirement. 

Your decision is requested as to whether employees in the Railway Mail 
Service may be granted annual leave immediately preceding retirement when 
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the granting of such leave is necessary to bridge the gap between the termina- 
tion of the last tour of road duty and the last day of the month on which 
separation from the service will occur. 

The lump-sum payment authorized by the act of December 21, 1944, 
58 Stat. 845, Public Law 525, covers annual or vacation leave to the 
credit of an employee at the time of separation from the service. In 
the decision of January 11, 1945, B-+46683, 24 Comp. Gen. 511, it was 
stated in answer to question (2) “that terminal annual or vacation 
leave may not be granted immediately prior to separation from the 
service in any case where it was known in advance that the employee 
is to be separated from the service” and in the same decision in 
answer to question (5) it was stated “that the last day of active 
service of an employee receiving a lump-sum payment for leave will 
be the date of separation from the service.” The same rules have 
been applied in subsequent decisions. 

Section 1 of the uniform retirement date act of April 23, 1930, 46 
Stat. 253, provides: 

That hereafter retirement authorized by law of Federal personnel of whatever 
class, civil, military, naval, judicial, legislative, or otherwise, and for whatever 
cause retired, shall take effect on the Ist day of the month following the month 
in which said retirement would otherwise be effective, and said 1st day of the 
month for retirements hereafter made shall be for all purposes in lieu of such 
date for retirement as may now be authorized; except that the rate of active or 
retired pay or allowance shall be computed as of the date retirement would 
have occurred if this Act had not been enacted. 

While it has been recognized generally that an employee could be 
permitted to remain on the roll until the end of the calendar month 
preceding the first of the calendar month retirement becomes effective, 
either on active duty or in a leave with or without pay status (10 Comp. 
Gen, 28; 11 id. 1; 14 ¢d. 585; answer to question (2) decision of Janu- 
ary 13, 1945, B-46790, 24 Comp. Gen. 526), the above-quoted statute 
does not so require, as you appear to believe. That statute merely 
fixes the effective date of retirement as the first of a calendar month 
and does not defeat an employee’s right to retirement for which appli- 
cation has been made while the employee is in the service, if separation 
should occur during the last calendar month prior to the effective date 
of retirement, provided the employee otherwise is eligible for retire- 
ment on the first of the month selected without counting the last frac- 
tional month of service. Hence, in the situation presented in your 
letter the fact that separation may be required in accordance with the 
rules above stated under the lump-sum law of December 21, 1944, near 
the end of a calendar month at the termination of a tour of road duty, 
would not defeat an employee’s right to retirement effective on the 
first of the following month, provided, of course, such employee then 
is eligible for retirement without counting the last fractional month 
of service. Of course, it would appear reasonable that an employee 
would desire to be on active duty until he becomes eligible for retire- 
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ment because of the fact that a fractional month’s service is not credita- 
ble for annuity purposes under the Retirement Act. 

Furthermore, it is not apparent why the matter of active duty of 
railway mail clerks, ordinarily assigned to road duty for two or three 
days, between the termination of a tour of road duty and the end of a 
calendar month preceding retirement, may not be adjusted adminis- 
tratively. 

Accordingly, the situation presented does not appear to justify this 
office in making any exception to or change in the general rules hereto- 
fore stated under the act of December 21,1944. The question presented 
is answered in the negative. 


(B-47151) 


CONTRACTS—COST-PLUS—STATE UNEMPLOYMENT TAXES— 
GOVERNMENT’S PROPORTIONAL COST LIABILITY 


Even though, under the Minnesota taxing statute providing for the payment of 
war risk contributions to the State unemployment compensation fund by 
employers whose “total current payroll” exceeds the prescribed exemption, a 
cost-plus-a-fixed-fee contractor would be exempt from payment of the tax 
on pay rolls applicable to its commercial activities but for its Government 
contract, the Government’s reimbursement liability is limited to the propor- 
tion of the tax which the taxable pay roll under the cost-plus-a-fixed-fee 
contract bears to the contractor’s total taxable pay rolls. 


Comptroller General Warren to Lt. Col. Melvin G. Call, U. S. Army, February 
21, 1945: 

By seventh indorsement of January 17, 1945, from the Fiscal Direc- 
tor, Headquarters, Army Service Forces, there was transmitted to this 
office your request of November 20, 1944, for decision as to whether 
payment is authorized on audit voucher No. 1031 in the amount of 
$17,307.92, stated in favor of the Northwest Airlines, Inc., which sum 
is claimed to be due under cost-plus-a-fixed-fee contract No. W-535- 
ac-35714, dated January 26, 1943, as reimbursement for war risk insur- 
ance contributions paid by the contractor under the Minnesota employ- 
ment and Security Act for the period January 1 to March 381, 1948. 

It appears from the papers transmitted with the aforesaid voucher 
that the full amount required to be paid by the contractor as a war 
risk contribution under section 4337-24, subdivision E (1) of the Min- 
nesota Employment and Security Act, as amended, is claimed as being 
reimbursable to it as an item of cost directly attributable to the per- 
formance of the instant contract. However, payment of 25 percent 
of the amount so claimed was withheld and is covered by the instant 
voucher pending a decision as to whether the entire amount of the 
contribution is reimbursable to the contractor or whether such amount 
should be allocated to the total taxable pay rolls of the contractor— 
including its pay rolls for work under the instant contract and for 
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work not connected therewith—and the contractor reimbursed only 
in the proportion which the taxable pay roll under the instant contract 
bears to the contractor’s total pay rolls, in accordance with the prin- 
ciple set forth in decision of April 21, 1944, B-41043. 

The terms of section 4337-24, subdivision E (1) of the Minnesota 
Employment and Security Act are quoted in the referred-to decision 
and it appears therefrom that, commencing January 1, 1943, and 
through June 30, 1945, any employer whose “total current payroll” for 
any calendar quarter within such period exceeds $50,000 and which 
has increased 100 percent or more over and above his normal pay roll 
for the corresponding calendar quarter in 1940, is required to pay, in 
addition to his normal contribution to the Minnesota unemployment 
compensation fund, a “war risk contribution on that part of his cur- 
rent pay roll over and above 200% of his normal pay roll.” The addi- 
tional war risk contribution is to be computed at a rate equivalent to 3 
percent. 

In a memorandum dated August 18, 1944, attached to the instant 
voucher, the contractor sets forth various reasons in support of its 
contention that the entire amount of the war risk contribution require? 
to be paid by it to the Minnesota unemployment compensation fund 
constitutes a direct charge to the cost-plus-a-fixed-fee contract here 
involved. The primary reason advanced by the contractor in support 
of its contention is that, if it had not undertaken the performance of 
said cost-plus-a-fixed-fee contract for the Government, it would not 
have become subject to the 3 percent war risk contribution levied by the 
aforesaid statute. In other words, it is urged by the contractor that, 
but for the undertaking by it to perform the instant contract, the 
total of its pay roll for the period from January 1 to March 31, 1948, 
would not have exceeded 200 percent of its pay roll for the comparable 
quarter in 1940 and, consequently, that the war risk contribution levy 
would not have been applicable to its pay roll. Also, it is stated that 
the amount of its pay roll applicable to the performance of the instant 
contract for the first quarter of the calendar year 1943 exceeded the 
exemption provided for in the statute so that, if the only work per- 
formed by it was that covered by the instant contract, the entire con- 
tribution would have been chargeable against said contract. In this 
connection the contractor contends that its position is materially differ- 
ent from that present in the referred-to decision of April 21, 1944, 
wherein it appeared that neither the commercial nor the Government 
pay rolls of the contractor there involved, considered separately, were 
sufficiently large to subject the contractor to the war risk contribution 
levy. Hence, the contractor argues that as it was required to pay the 
8 percent war risk contribution here in question solely by reason of its 
having undertaken the performance of the instant contract, the entire 
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amount of such contribution is chargeable as an item of expense 
directly attributable to said contract. 

Also, the contractor states that the instant contract was a manda- 
tory type of contract inasmuch as it had no control over the scope 
and volume of the services to be provided thereunder—such being 
subject to service orders issued by the Government—and, conse- 
quently, that it had no control over the number of personnel on its 
pay roll. Moreover, it is contended that the instant contract should 
receive credit for only that portion of the total exemption which is 
not required to exempt its commercial pay roll from the contribution 
for the reason that the exemption did not arise from contract ac- 
tivities but from the contractor’s previous commercial business. The 
contractor urges further that an allocation will result in an unjusti- 
fied charge against its commercial activities in that the larger the 
contribution which is required to be made as a result of activities 
under the cost-plus-a-fixed-fee contract the larger will be the propor- 
tionate charge to its commercial activities. Finally, it is stated that 
there has been a limitatiton placed on its commercial activities as a 
result of the requisitioning by the Army Air Forces of a large per- 
centage of its commercial planes. 

Careful consideration has been given to the various contentions 
presented by the contractor but I am constrained to hold that they 
do not afford any proper basis for the conclusion that the entire 
amount of the war risk contribution required to be paid by the con- 
tractor, as aforesaid, is chargeable as an item of cost to the instant 
cost-plus-a-fixed-fee contract. It is fundamental, of course, that, in 
determining the portion of the war risk contribution which is to be 
chargeable to the Government as an item of expense under the in- 
stant contract, there must be considered the nature of the contribu- 
tion as set forth in the terms of the statute and as appears from other 
actual pertinent facts. An analysis of the primary contention of the 
contractor reveals that it overlooks the true nature of the war risk 
contribution levy as set forth in the applicable statute as well as other 
actual facts herein present and that, if such contention could prevail, 
a determination of the contractor’s obligation would be based on other 
than actual facts. In this connection it is to be noted that the addi- 
tional contribution required to be paid by the contractor pursuant to 
the terms of the referred-to statute is based on the “total current pay 
roll” of the contractor and not on the portion thereof applicable to 
any particular contracts. Moreover, in filing its returns pursuant 
to said act the contractor is not permitted to make one return for 
pay rolls applicable to its Government contracts and a separate re- 
turn for pay rolls applicable to its commercial activities. Further- 
more, the contractor is not permitted under the act to apply the 
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exemption granted therein first to its commercial activities, with 
credit for any balance allowed against the pay rolls applicable to its 
Government contracts. In other words, it is clear that the war risk 
contribution as levied by the Minnesota statute is placed on the total 
over-all current pay roll 6f the contractor and not on any one or 
more specific pay rolls to the exclusion of others. But if, as is urged 
by the contractor, in determining the portion of the levy which is to 
be charged to the cost-plus-a-fixed-fee contract, it is to be permitted 
to apply the exemption allowed by the State law, first, to the pay roll 
applicable to its commercial business—and by so doing determine that 
none of the contribution is to be allocated to such portion of its pay 
roll—the result not only will be to permit the adoption of a method 
of computing the levy different from that provided for in the ap- 
plicable statute but, also, it will have the effect of changing the nature 
of the levy from one on the “total current pay roll” of the contractor 
to one on its pay roll applicable to the instant contract. The effect 
of such action, of course, would be to burden the United States with 
the entire amount of the additional levy despite the fact that such 
levy is based on the contractor’s “total current pay roll,” and it is 
apparent that such a method of determining the portion of the con- 
tribution which is chargeable to the instant contract is not sound 
either in law or in principle. 

Furthermore, it will be noted that the primary and other arguments 
advanced by the contractor in support of its contention are based on 
a hypothetical situation rather than on the actual factual situation 
herein present. While it may be that, under the aforesaid provision of 
the Minnesota Employment and Security Act, the contractor would 
not have been subject to the additional war risk contribution if it 
had not entered into the instant cost-plus-a-fixed-fee contract, the 
fact nevertheless remains that it did enter into such contract and the 
question herein presented must be determined in the light of such fact 
rather than on the basis of what the situation might have been but for 
the execution of said contract. Moreover, in executing and under- 
taking to perform the instant contract, the contractor subjected itself 
to certain risks and responsibilities incident to and arising out of such 
contract, among which was any accidental or incidental effect that the 
performance of said contract might have on its commercial activities 
insofar as they were subject to the operation of State laws. The fees 
which the contractor became entitled to receive under the cost-plus-a- 
fixed-fee contract constituted ample consideration for any risks or 
responsibilities thus assumed by the contractor; and the fact that it 
became entitled to receive and has received the payment of such fees 
by reason of having entered into the instant contract is the simple and 
logical answer to the contractor’s contention that, but for its under- 
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taking to perform the instant contract, it would not have been liable 
to pay any part of the war risk contribution imposed by the referred-to 
statute on pay rolls applicable to its commercial activities. 

For the foregoing reasons it must be held that there is no legal basis 
for reimbursing the contractor for any part of the war risk contribu- 
tion paid by it in excess of the proportion which the taxable pay roll 
under the instant contract bears to the contractor’s total taxable pay 
rolls for the quarter here involved. Accordingly, since payment of 
the amount proposed on the instant voucher would constitute a re- 
imbursement to the contractor in excess of the amount which would be 
reimbursable if computed as aforesaid, you are advised that payment 
on such voucher is not authorized. 

The voucher and supporting papers are returned herewith. 


(B-43361) 


SIX MONTHS’ DEATH GRATUITY—HUSBANDS OR CHILDREN OF 
DECEASED WOMEN RESERVISTS 


Insofar as concerns six months’ death gratuity payments under the act of March 
29, 1944, the act of November 8, 1943, which excludes husbands as dependents 
of members of the Women’s Reserve of the Navy, Marine Corps, and Coast 
Guard, for purposes of allowances or benefits, as well as children except 
where their father is dead or they are in fact dependent on their mother for 
their chief support, precludes payments to husbands or children as preferred 
beneficiaries solely by virtue of such relationship, but does not preclude pay- 
ments to children as preferred beneficiaries if within the exception, or to 
husbands or other children on the same basis as other near relatives. 


Comptroller General Warren to the Secretary of the Navy, February 22, 1945: 
Reference is made to your letter of July 18, 1944, as follows: 


The Act approved March 29, 1944 (Public Law 269—78th Congress), which 
amended and reenacted the six months’ death gratuity law as set forth in 34 
U. S. C., Supp. III, 948, provides for payment of such gratuity to the widow, 
and if there be no widow, to the child or children, and if there be no widow or 
children, to any other dependent relative previously designated by the officer, 
enlisted man, or nurse of the Navy or Marine Corps whose death occurs while 
on the active list or on active duty, if retired, with a proviso that if there be 
no widow, child, or previously designated dependent relative, the Secretary of 
the Navy shall cause the gratuity to be paid to any grandchild, parent, brother 
or sister, or grandparent shown to have been dependent upon such officer, 
enlisted man, or nurse prior to his or her death. Section 1 of the cited Act 
provides, in part, that— 

“The Secretary of the Navy shall establish regulations requiring each officer 
and enlisted man or nurse having no wife or child to designate the proper 
dependent relative to whom this amount shall be paid in case of his or her 
death.” 

Section 3 of the Act of March 29, 1944, supra, provides: 

“The Act approved March 17, 1941, entitled ‘An Act extending the provisions 
of the Act approved August 27, 1940, entitled “An Act increasing the number 
of naval aviators in the line of the Regular Navy and Marine Corps, and for 
other purposes”’ (55 Stat. 48; 34 U. S. C., Supp. 855c-2), is hereby amended by 
inserting before the period at the end of section 1 thereof the following words: 
‘or as hereafter amended.’ ” 

Section 3, supra, amended the Act of March 17, 1941 (55 Stat. 43; 34 
U. S. C., Supp. III, 855c-2), so as to extend any subsequent amendments with 
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respect to payment of the six months’ death gratuity to include officers, 
nurses, warrant officers and enlisted men of the Naval Reserve or Marine 
Corps Reserve when the death of such members occurred under the conditions 
stated in section 4 of the Act of August 27, 1940 (34 U. S. C. 855c-1). 

The Act approved November 8, 1943 (57 Stat. 586; 34 U. 8S. C., Supp. III, 
857e), struck out section 506 of the Naval Reserve Act of 1938, and substituted 
therefor the following new section: 

“Sec. 506. Members of the Women’s Reserve of the Navy, Marine Corps, 
Coast Guard, or their dependents, shall be entitled to all allowances or benefits 
provided by law for male officers and enlisted men of such services with 
dependents: Provided, That the husbands of such members shall not be con- 
sidered dependents and the children of such members shall not be considered 
dependents unless their father is dead or they are in fact dependent on their 
mother for their chief support. This section shall be effective from July 30, 
1942.” 

The “benefits” authorized by section 506 include payment of the death 
gratuity. In this connection, when a member of the Women’s Reserve dies, 
and is survived by a husband, the question arises as to whether the death 
gratuity may be paid to a surviving dependent child or other dependent relative, 
or if there be no child or previously designated dependent relative, to any 
grandchild, parent, brother or sister, or grandparent shown to have been 
dependent upon such officer or enlisted member of the Women’s Reserve. The 
question arises whether payment of the death gratuity in any such case should 
properly be denied to a surviving dependent child or other dependent relative 
of a deceased member of the Women’s Reserve, on the theory that the ex- 
istence of a widow precludes such payment, just as the existence of a widow 
would preclude payment to any other person in the case of a male member 
of the Naval Service. It should be noted, however, that the two situations 
mentioned are not entirely parallel, since payment of the death gratuity in 
the case of a deceased male member of the service is limited to the widow 
primarily because she is legally a dependent in almost every case, whereas, 
the husband of a member of the Women’s Reserve may not, under the law, be 
considered as a dependent. 

It appears to the Navy Department that the existence of a surviving husband 
in a case as above described should not necessarily prevent payment of the 
death gratuity to a child or other relative who was in fact dependent upon a 
member of the Women’s Reserve. If the surviving husband of a member of 
the Women’s Reserve is incapacitated and the decedent also is survived by a 
child or children or other relatives who were in fact dependent on her and on 
whose account she had been receiving increased allowances, it would appear 
that denial of the death gratuity payment to the children or other dependent 
relatives in such circumstances would not only be inequitable but contrary to 
the clear intent and purpose of the death gratuity statute. In the same circum- 
stances, the children or other dependent relatives of a divorced member of 
the Women’s Reserve who dies while on active duty would be entitled to 
payment of the death gratuity under the regulations to be issued by the Secre- 
tary of the Navy on this subject. Such regulations will provide, inter alia, 
that the death gratuity shall be paid, in the case of a member of the Women’s 
Reserve who has been divorced, to the surviving child or children (where the 
mother has actually been the chief support of such child or children since 
divorce), or in the absence of a child or children, to any other designated 
dependent relative. 

Your decision is requested as to whether the death gratuity may be paid to 
a surviving child or children or other dependent relative of a deceased member 
of the Women's Reserve who was in fact dependent upon such decedent for 


chief support at the time of her death and even though she is survived by a 
husband. 


The matter has been given careful consideration but no clear answer 
to the questions involved appears possible. The difficulty arises 
through the fact that the language of the substituted section 506 quoted 
in your letter from the act of November 8, 1943, 57 Stat. 586, originated 
as supplementary to a proposal merely to strike out the original section 
506 of the Naval Reserve Act of 1938—which would have had the effect 
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of conferring on naval women reservists the rights to death and dis- 
ability benefits precluded by the original section 506—the supple- 
mentary language at first being regarded as necessary to confer de- 
pendency allowances negatived by prior decisions of this office, without 
reference to the original section 506, but, in the legislative course 
through the Congress, coming to be regarded as conferring both 
classes of rights, so that it does not appear permissible to divorce 
the restrictions of the proviso in the new section 506, as finally enacted, 
from some application to six months’ death gratuity payments, al- 
though any attempt to apply the language literally to such payments 
leads to anomalies not reasonably attributable to the Congress. See 
the report of the hearing before the House Committee on Naval 
Affairs, March 23, 1943, on the bill H. R. 1864, pages 679 to 681, where 
the purpose and effect of striking out the original section 506 to confer 
death and disability benefits were discussed and additional language 
to confer dependency benefits negatived by prior decisions of this office 
was proposed and considered ; the Committee report on the said bill, 
H. R. Report No. 307, March 25, 1943, where that view of the language 
appears fairly indicated; the subsequent Committee report, H. R. 
Report No. 527, June 4, 1943, on the substituted bill, H. R. 2859—which 
was finally enacted—containing essentially the same language with 
respect to section 506 as in the prior bill, but where the Committee 
apparently took the view that the broad language of the proposed new 
section 506 was to confer both classes of rights; and the report of the 
Senate Committee on Commerce, Senate Report No. 572, December 7, 
1943, on the companion bill, H. R. 1616, subsequently enacted as the 
act of December 23, 1943, 57 Stat. 609, to put Coast Guard women 
reservists on the same basis as naval women reservists under the said 
act of November 8, 1943. The latter report is, in part, as follows: 

The bill would also eliminate section 406 from the present law. This section, 
which provides that disability and death benefits for SPARS shall be the same 
as those prescribed for civil employees of the United States, is no longer neces- 
sary having been superseded by the amendment, discussed above, to the Naval 
Reserve Act granting to all members of the Women’s Reserve of the Navy, Ma- 


rine Corps, and Coast Guard, the same allowances and benefits as are provided 
for male members of those services. 


In the light of such legislative history, the conclusion appears re- 
quired that payment of the six months’ death gratuity in the cases of 
both naval women reservists and Coast Guard women reservists was 
considered to be within the ambit of the new section 506 quoted in 
your letter from the said act of November 8, 1943. That such is the 
administrative view is indicated by the statement in your letter that 
“The ‘benefits’ authorized by section 506 include payment of the death 
gratuity.” Treating such payments as intended to be authorized by 
the language of that section, rather than as being authorized independ- 
ently thereof upon striking out the original section 506 (and the com- 
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parable section 406 in the Coast Guard Auxiliary and Reserve Act), 
the question arises as to how such death gratuity payments are affected 
by the proviso in the new section 506, as follows: 

Provided, That the husbands of such members shall not be considered de- 
pendents and the children of such members shall not be considered dependents 


unless their father is dead or they are in fact dependent on their mother for 
their chief support. 


The Navy six months’ death gratuity statute of June 4, 1920, 41 
Stat. 824, as amended by the acts of May 22, 1928, 45 Stat. 710, and 
March 7, 1942, 56 Stat. 146, 34 U. S. C. Supp. IIT 943 (applicable, also, 
to the Coast Guard), was reenacted, with further amendments, by the 
act of March 29, 1944, 58 Stat. 129, Public Law 269, to read, in material 
part, as follows: 

Immediately upon official notification of the death from wounds or disease, 
not the result of his or her own misconduct, of any officer, enlisted man, or nurse 
on the active list of the Regular Navy or Regular Marine Corps, or on the 
retired list when on active duty, the Paymaster General of the Navy shall cause 
to be paid to the widow, and if there be no widow, to the child or children, and 
if there be no widow or child, to any other dependent relative of such officer, 
enlisted man, or nurse previously designated by him or her, an amount equal 
to six months’ pay at the rate received by such officer, enlisted man, or nurse at 
the date of his or her death. The Secretary of the Navy shall establish regula- 
tions requiring each officer and enlisted man or nurse having no wife or child to 
designate the proper dependent relative to whom this amount shall be paid in 
case of his or her death. Said amount shall be paid from funds appropriated 
for the pay of the Navy and pay of the Marine Corps, respectively: Provided, 
That if there be no widow, child, or previously designated dependent relative, 
the Secretary of the Navy shall cause the amount herein provided to be paid 
to any grandchild, parent, brother or sister, or grandparent shown to have 
been dependent upon such officer, enlisted man, or nurse prior to his or her death, 
and the determination of such fact by the Secretary of the Navy shall be final 
and conclusive upon the accounting officers of the Government * * *, 

Where there is no widow or child, the statute directs that payment 
be made to any other previously designated “dependent relative,” 
and, if none has been designated, the statute authorizes payment to 
any one of certain near relatives “shown to have been dependent” 
upon the decedent. In view of such terms, the proviso in section 506 
of the act of November 8, 1943, supra, that husbands and certain chil- 
dren of women reservists shall not be considered dependents, may not 
be treated as having no application whatever to death gratuity pay- 
ments, although it seems evident from the legislative history of the 
latter act that such proviso was directed primarily at other classes of 
payments. However, notwithstanding that the gratuity statute uses 
the terms “dependent” and “dependent relative,” payments there- 
under are not conditioned on actual dependency, but are more in the 
nature of insurance payments to near relatives without regard to 
actual dependency. Cf. 22 Comp. Gen. 85. That actual dependency 
is not a prerequisite to payment is clearly shown by the amendment of 
March 7, 1942, 56 Stat. 145, 146, which expressly deleted the word 
“actually” theretofore contained in the first proviso, which, prior to 


such amendment, authorized payments, where there had been no pre- 








DECISIONS OF THE COMPTROLLER GENERAL 627 


vious designation, to any one of certain near relatives “shown to have 
been actually dependent” upon the decedent. The proviso in the new 
section 506 mentions only husbands and children and, hence, evinces 
no purpose to restrict payments otherwise authorized by law with 
respect to other dependents or relatives. On the other hand, there 
sensibly may not be attributed to the Congress an intent to dis- 
criminate against the husband or children, who normally would be the 
preferred beneficiaries, in favor of more distant relatives, who are 
made beneficiaries, under certain conditions, without regard to actual 
dependency. That there is no general legislative policy against 
payments of dependency benefits and allowances to, or on account of, 
husbands of women members of the armed forces is shown by section 
14 of the act of October 26, 1943, 57 Stat. 581, amending the Service- 
men’s Dependents Allowance Act to authorize family allowance pay- 
ments to dependent husbands of enlisted female personnel and, also, 
by section 6 of the act of September 7, 1944, 58 Stat. 730, Public Law 
421, amending section 4 of the Pay Readjustment Act of 1942, 56 Stat. 
361, to authorize payments of dependency allowances and benefits 
under the latter act to female members of the armed services on ac- 
count of dependent husbands. See, also, decision of September 24, 
1943, 23 Comp. Gen. 216, 224, holding, inter alia, that under the pro- 
visions of the Women’s Army Corps Act of July 1, 1948, 57 Stat. 371, 
the surviving husband of a deceased member of the Women’s Army 
Corps should be regarded as the preferred heneficiary under the 
similar provisions of the Army six months’ death gratuity statute of 
December 17, 1919, as amended, 10 U. S. C. 903. 

Faced with these various considerations, I think the most tenable 
conclusion, in the absence of clarifying legislation, is that the proviso 
in the new section 506 was not intended wholly to eliminate the hus- 
bands and most children of deceased women reservists as beneficiaries 
under the six months’ death gratuity statute, but is to be viewed as 
going no further than precluding payments to them as preferred 
beneficiaries solely by virtue of such relationship. On that basis, it is 
concluded that a surviving husband would not be entitled to payment 
as the preferred beneficiary solely by virtue of the relationship; chil- 
dren would be entitled to payment as the preferred beneficiaries if 
the father be dead or they were in fact dependent on their mother for 
their chief support; but if there be no child so entitled as the preferred 
beneficiary, then payment to the husband or child would be authorized, 
if previously designated, the same as to any other previously desig- 
nated dependent relative; and if there be no such previous designa- 
tion, payment would be authorized to the husband or child pursuant 
to administrative determination, on a parity with the other near rela- 
tives who may be so paid under the first proviso of the gratuity statute, 

The question submitted is answered accordingly. 
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(B-45813) 
CHECKS—EXCHANGE FEES 


Where checks received by the Government in repayment of loans and deposited 
with a general United States depositary for collection were stamped with 
the notation required by Treasury Circular No. 176, as amended and supple- 
mented, to the effect that they must be paid at par or, if not so paid for 
any reason, that they be returned to the depositor, the depositary bank may 
not be reimbursed exchange fees charged it by the drawee bank—not a 
member of the Federal Reserve System—there being no reason apparent for 
failure to follow the prescribed procedure of either paying the checks at par 
or returning thent. 


Comptroller General Warren to J. L. Wilkinson, Department of Agriculture, 
February 22, 1945: 


Reference is made to your letter of November 16, 1944, as follows: 


There has been submitted to me for certification, the enclosed voucher in favor 
of the South Carolina National Bank, Columbia, South Carolina, in the amount 
of $5.00, covering exchange fees at % of 1%, charged the claimant by the Trust 
Company of Georgia, on checks deposited by the Bmergency Crop and Feed Loan 
Office with the claimant for application toward the payment of loans due the 
Emergency Crop and Feed Loan Office, Columbia, during the period October 13 
to October 21, 1944, inclusive. The voucher states that the fees are chargeable 
to the claimant bank under Federal Reserve Bank Regulations Q. Attached to 
the voucher is the schedule showing the items involved, the banks upon which 
drawn, and the dates of deposit with the claimant bank for collection. 

At the request of the Farm Credit Administration, the Treasury Department 
arranged to have the South Carolina National Bank, Columbia, a general United 
States depositary, receive not only cash, but checks and drafts deposited by our 
Columbia office, thus making an exception to the usual procedure prescribed by 
paragraphs 4 and 5, section 1, of Treasury Department Circular No. 176, as 
anfended, “Regulations Governing Deposit of Public Moneys in Payment of Gov- 
ernment Checks and Warrants.” All of the checks and other negotiable instru- 
ments deposited with the claimant bank pursuant to the foregoing arrangements 
bear the notation “This check is in payment of an obligation to the United States 
and must be paid at par. N. P.,” as required by paragraph 11, section 1, (of 
Treasury Department Circular No. 176. Until recently, all such checks have 
either been remitted at par, or returned to our Columbia office. Certain banks, 
not members of the Federal Reserve System, have recently adopted the practice 
of making a charge for exchange by deducting the exchange fees from the amounts 
of the checks even though the checks presented for payment bear the notation 
requiring payment at par, placed thereon by other than the makers of the checks, 
or of accumulating transactions of this kind over a period of time and making a 
lump sum exchange charge as indicated by the enclosed voucher. 

In the absence of a Federal Reserve bank or branch at or near Columbia, the 
use of this general depositary aids our Columbia office very materially in han- 
dling checks for collection. 

There is attached to the voucher a copy of a letter dated September 27, 1944, 
addressed to J. C. Beasley, Superintendent of Banks, Atlanta, Georgia, by T. 
Grady Head, Attorney General, in which the pertinent banking laws of the state 
of Georgia are discussed, and the view is taken that the payee of a check does 
not have any right to attach any condition other than that contained in the 
check and the contract existing between the bank and the depositor; that the 
payee of a check could not require the drawee bank to make remittance to a 
foreign locality and deprive the bank of the exchange which it was granted by 
Section 13-2027 of the Georgia Code, and that such drawee banks who are not 
members of the Federal Reserve System are within their rights when they notify 
clearing houses or other banks that they will not remit for checks drawn on them 
without deducting the exchange, as provided by the Georgia statute. 

In view of the foregoing, it is my view that there is a substantial doubt that 
this claim is a proper charge against the United States. Accordingly, I am 
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requesting that you advise me, pursuant to Title 31, Section 82d, United States 
Code, whether the voucher may be properly certified for payment from the 
appropriation “Salaries and Expenses, Farm Credit Administration, Department 
of Agriculture, 1945” as an adnfinistrative expense involved in the collection of 
loans. 


It is my understanding that the Farm Credit Administration has 
made loans for which it holds notes against the borrowers, and that 
the notes are payable in lawful money. Hence, the Farm Credit Ad- 
ministration is entitled to receive the full amount due. So far as I 
am aware, it is not authorized by law to accept less than the face value 
of the notes. As a convenience to borrowers it appears to have been 
the practice to accept bank checks which either were paid at par, or 
returned to the payee. Certain banks, not members of the Federal 
Reserve System, now are paying the checks after deducting exchange 
fees. If the exchange fees are paid by the Farm Credit Administra- 
tion, the practical result is that the notes are released as paid upon 
receipt of an amount less than face value. Under existing law, that 
cannot be done. 

Some of the banks which are failing to return their customer’s 
checks and, instead, are making payments after deducting exchange 
fees, are located in Georgia where State banking laws authorize such 
banks to deduct an exchange fee. In letter of September 27, 1944, 
to the State Superintendent of Banks, the Attorney General of Georgia 
advised that in his opinion banks not members of the Federal Reserve 
System are within their rights when they notify clearing houses or 
other banks that they will not remit for checks drawn on them without 
deducting the exchange as provided by the State statute. This opinion 
is based upon the theory that only the drawer of a check has authority 
to attach conditions of payment and that the payee, or holder, has, 
in the absence of acceptance by the drawee bank, no independent right 
to require payment under the general law. Bank of the Republic v. 
Millard, 10 Wall. 152. State banks are within their rights when they 
refuse to recognize conditions of payment stamped upon checks by 
payees, or other holders. American Bank & Trust Co. v. Federal 
Reserve Bank of Atlanta, 256 U. S. 350; Farmers’ and Merchants’ 
Bank of Catlettsburg v. Federal Reserve Bank of Cleveland, 286 F. 
610; and First State Bank of Hugo v. Federal Reserve Bank of Min- 
neapolis, 219 N. W. 908, 61 A. L. R. 467. A State statute providing 
for exchange fees was held to be consistent with the Federal Reserve 
Act and with the Federal Constitution. Farmers and Merchants 
Bank of Monroe, N. C. v. Federal Reserve Bank of Richmond, Vo.. 
262 U. S. 649. 
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The Attorney General for the State of Georgia declined to express 
an opinion as to the proper action to be taken by a drawee bank when 
a check is presented for payment upon condition that the amount 
should be remitted at par. Generally, the practice has been to return 
such checks unpaid when the drawee bank was unwilling to make 
payment at par. See Brookings State Bank v. Federal Reserve Bank 
of San Francisco, 277 F. 430, 281 F. 222. While the payee or other 
holder of a check may not impose conditions of payment at par that 
are enforceable against the bank on which the check is drawn, it seems 
clear that the drawee is obligated either to pay at par or return to 
the previous holder. The holder of a check is presumed to be the 
owner thereof and the owner has certain rights therein. He has a 
right to present the check for payment over the counter in which case 
no exchange is deducted, or he may present it by mail or through regu- 
lar banking channels. In the latter case, he may attach a condition 
that the check be returned to him without expense to the drawee bank 
unless the proceeds are remitted at par. 

The deposit of public moneys and collection of checks payable to 
the United States are matters governed by regulations issued by the 
Secretary of the Treasury. Treasury Department Circular No. 176, 
issued September 2, 1930, as amended and supplemented, provides in 
part as follows: 

11. Indorsement and transmission of checks for collection.—The depositor 
should stamp on the face of each check deposited the words: “This check is in 
payment of an obligation to the United States and must be paid at par. N. P.,” 
followed by the transit number of the Federal Reserve Bank or branch in which 
the checks are deposited and his name and title. The Federal Reserve Bank 
will make an effort to collect every check on these terms. If the bank on which 
a check is drawn for any reason does not pay it at par, it will be returned to 
the depositor in the same manner as a bad check. * * * 

The checks from which exchange fees were deducted bore the nota- 
tion required by the regulation. The regulation does not purport to 
require drawee banks to make payment at par, but provides that where 
drawee bank for any reason does not pay an item at par, it will be 
returned to the depositor. No reason is apparent for failure to follow 
the procedure prescribed by the Treasury Department and return 
all checks not paid at par. 

Accordingly, upon the present record, and in view of Treasury 
Department regulations providing that such checks will be paid at 
par, or returned to the depositor, you are advised that the voucher 
may not be certified for payment. The voucher is returned herewith. 
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TRAVELING EXPENSES—REGIONAL WAR LABOR BOARD MEMBERS— 
TRAVEL BETWEEN HOME AND OFFICIAL STATION 


A member of a Regional War Labor Board compensated on a per diem “when 
actually employed” basis must be regarded as a part time Federal officer 
and, therefore, may not be paid transportation expenses and per diem in 
lieu of subsistence for travel between his home and designated official station, 
in the absence of statutory authority therefor. 


Comptroller General Warren to William A. Stone, National War Labor Board, 
February 22, 1945: 


Reference is made to your letter of January 17, 1945, as follows: 


There has been presented to me for Certification the attached Voucher, Bureau 
Voucher Number 9-5280, in favor of Leon B. Hampton, employed as Industry 
Member of the Ninth Regional War Labor Board. 

While Mr. Hampton resides in Salt Lake City, Utah, he is Journalized with 
Denver, Colorado as his Official Headquarters. 

Mr. Hampton traveled from Salt Lake City, Utah to Denver, Colorado under 
travel authorization WLB-9—-160, November 1-30, 1944, dated October 27, 1944, 
and WLB-9-200, December 1-31, 1944, dated November 25, 1944 (copies attached), 
leaving Salt Lake City, Utah at 5:00 p. m. November 30, 1944, and arriving in 
Denver, Colorado 9:50 a. m. December 1, 1944. Mr. Hampton became ill enroute 
to Denver and upon arrival at destination left Official Duty Status, which was 
9:50 a. m. December 1, 1944. He was too ill to attend to Official Business on 
December 1, 1944, also too ill to attend the Board Meeting on December 2, 1944. 

Mr. Hampton entered Official Duty Status at 2:00 p. m. December 2, 1944, 
and left Denver, Colorado, at that time, arriving at Salt Lake City, Utah at 
7:00 a. m. December 3, 1944. 

Per Diem has been claimed from 5:00 p. m. November 30, 1944, to 9:50 a. m. 
December 1, 1944, also from 2:00 p. m. December 2, 1944, to 7: 00 a. m. December 
3, 1944, a total of $12.00. 

There is also involved the purchase price of a round trip ticket from Salt Lake 
City, Utah to Denver, Colorado via the D. & R. G. R. R. Co., purchased on Gov- 
ernment Transportation Request Number WLB-31801 in the amount of $29.25, 
also pullman lower berth, Salt Lake City, Utah to Denver, Colorado purchased 
on Government Transportation Request Number WLB-31802 in the amount of 
$5.80, and pullman lower berth from Denver, Colorado to Salt Lake City, Utah 
purchased on Government Transportation Request Number WLB-31803 in the 
amount of $5.80, or a total of $40.85 for transportation plus $1.30 taxi fares, 

In as much as Mr. Hampton did not perform any service for the Ninth Regional 
War Labor Board while in Denver, Colorado I would appreciate your advising 
me whether or not this Voucher may be Certified for payment to include Trans- 
portation and Per Diem on the return trip from Denver, Colorado to Salt Lake 
City, Utah. 


For the travel indicated in your letter Mr. Hampton claims per diem 
at the rate of $6 for travel time, or $12, and taxi fares, $1.30—the 
round-trip rail fare and Pullman fare having been procured on trans- 
portation requests WLB 31,801 to 31,803 at a total cost of $40.85. 
You request decision whether the voucher may be certified for pay- 
ment. The appropriation to be charged is not shown on the voucher, 
but it would appear from the travel orders that the appropriation, 
“Salaries and Expenses, National War Labor Board, 1945,” is the 
one intended to be charged with this expense. 
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The National War Agency Appropriation Act, 1945, approved June 
28, 1944, Public Law 372, 58 Stat. 533, 538, 545, cited on the travel 
orders as the authority for the involved expenses, contains, among 
others, the following items: 








NATIONAL WAR LABOR BOARD 


Salaries and expenses: For all necessary expenses of the National War Labor 
Board, including * * * travel expenses * * *; actual transportation and 
other necessary expenses, and not to exceed $25 per diem in lieu of subsistence, 
whether or not in a travel status, of other members, alternate members and asso- 
ciate members of the Board while serving as such without other compensation 
from the United States * * *, 


* * * * * * 7 


Sec. 201. The appropriation in this Act for salaries and expenses shall be 
available * * * for * * * traveling expenses * * * and actual trans- 
portation and other necessary expenses, and not to exceed $10 (unless otherwise 
specified) per diem in lieu of subsistence, of persons serving while away from their 
permanent homes or regular placcs of business in an advisory capacity to or 
employed by any of such agencies without other compensation from the United 
States, or at $1 per annum, and including (upon authorization or approval of the 
head of any of such agencies) travel expenses to and from their homes or regular 
places of business * * * of persons employed intermittently away from their 
homes or regular places of business as consultants and receiving compensation on 
a per diem when actually employed basis. [Italics supplied.] 


























By the terms of section 201 of the statute, supra, traveling expenses, 
including per diem in lieu of subsistence, are authorized for travel to 
and from the homes or regular places of business for two classes of 
personnel, only: (1) those serving in an advisory capacity without 
other compensation from the United States, or at $1 per annum, and 
(2) consultants employed intermittently on a per diem when actually 
employed basis. 

Reference to voucher 13-55283, pay roll for September 1 to 15, 1944, 
account of G. F. Allen, discloses that Mr. Hampton received a tempo- 
rary appointment as Industry Member, Regional War Labor Board, 
Denver, Colorado, in grade CAF-14, $18.05 per day, effective Septem- 
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ber 1, 1944, and payment was made thereon for 15g days. Obviously, 
Mr. Hampton, by virtue of his employment status as thus shown, does 
not come within the first class; and as to-whether he comes within the 
second class attention is invited to 23 Comp. Gen. 90 (involving a 
similar provision in the National War Agencies Appropriation Act 
for 1944), in which it was held: 

* * * since the appropriation provision for the fiscal year 1944 in specific 
terms is limited to consultants, there is no reasonable basis upon which the pro- 
vision may be extended by construction to apply to other classes of personnel 
solely because they may be employed intermittently or for short periods on a 
per-diem-when-actually-employed basis. On the contrary, the generalrule * * *, 
to the effect that Federal employees, either full time or part time, employed and 
paid on a regular salary basis, are required to bear the cost of reporting to their 


post of duty from their homes and places of employment, is for application to all 
part time or intermittent employees other than consultants. 
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A “consultant” has been defined as one who serves in an advisory ca- 
pacity to an administrative officer of the Government as distinguished 
from one who serves as an administrative officer or employee in the 
performance of the duties and responsibilities imposed by law upon 
the agency in which employed. That is to say, a consultant is one 
who expresses his views or gives his opinion regarding a problem or 
question presented to him by the administrative officers but he does 
not perform, or supervise the performance of, the duties and re- 
sponsibilities imposed by law upon the agency. See 23 Comp. Gen. 
497, at page 499. 

It appears from the United States Government Manual, Summer 
1944 edition, that in January, 19438, the National War Labor Board 
delegated authority over all labor dispute and wage and salary adjust- 
ment cases to 12 Regional War Labor Boards. The Washington 
Board retains original jurisdiction of policy-making cases and sits as 
a supreme court to hear appeals from the Regional Boards. That in- 
dustry members of the Regional Boards are not serving in an advisory 
capacity is substantiated by reference to section 7 (b) of the act of 
June 25, 1943, 57 Stat. 166, which sets forth some of the powers of the 
National War Labor Board in the following terms, assuming that the 
authority delegated to the Regional Boards carried with it the same 
powers: 


The Board, by its Chairman, shall have power to issue subpoenas requiring 
the attendance and testimony of witnesses, and the production of any books, 
papers, records, or other documents, material to any inquiry or hearing before 
the Board or any designated member or agent thereof. * * 


While there is authority under the above-quoted provisions of the 
appropriation act to pay the actual transportation and other neces- 
sary expenses and not to exceed $25 per diem in lieu of subsistence, 
whether or not in a travel status, of certain members of the “Board,” 
Executive Order 9017 of January 12, 1942, which established the 
National War Labor Board refers to the “Board” as being composed 
exclusively of the 12 special commissioners appointed by the Presi- 
dent and there is no indication that the authority contained in the 
appropriation act was intended by the Congress to apply to members 
of the Regional Boards. Neither does it appear to be administratively 
so considered since Mr. Hampton’s position has been classified as 
grade CAF-14 and he is being paid, in addition to his salary, $6 per 
diem in lieu of subsistence in accordance with the Standardized Gov- 
ernment Travel Regulations, when in a travel status. 

The conclusion seems inescapable, therefore, that Mr. Hampton is 
a part-time officer of the Federal Government, employed on a per 
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diem “when actually employed” basis; and, in the absence of statu- 
tory authority so providing, the payment of traveling expenses and 
per diem in lieu of subsistence for travel between his home in Salt 
Lake City and his designated official station in Denver is not 
authorized. 

Accordingly, the voucher, which is returned herewith, may not be 
certified for payment in any amount. Also, there should be col- 
lected from Mr. Hampton the cost of transportation ($40.85) pro- 
cured on the transportation requests hereinabove mentioned, which 
amount should be deposited to the credit of the appropriation charged 
with the expenses which, apparently, is “Salaries, and Expenses, 
National War Labor Board, 1945,” and the Audit Division of this 
office should be advised of the date and number of the certificate of 
deposit, citing this decision as the authority therefor. In addition, 
Federal tax on transportation procured on Government transporta- 
tion requests in the amount of $6.13 ($4.39 rail fare, $1.74 Pullman) 
should be collected and remitted to the Collector of Internal Revenue. 


(B-46342) 


UNIFORM ALLOWANCE—PUBLIC HEALTH SERVICE RESERVE CORPS 
OFFICERS ON ACTIVE DUTY PRIOR TO DECEMBER 7, 1941 


Officers of the Public Health Service Reserve Corps who were on active duty 
prior to December 7, 1941, and who, after that date, were continued on 
active duty under new commissions issued either because of expiration of 
the statutory 5-year period of their commissions or because of promotion are 
not to be regarded as having been “called to active duty * * * since 
December 7, 1941,” within the meaning of section 607 of the Public Health 
Service Act of July 1, 1944, so as to be entitled to a uniform allowance 
thereunder. 


Assistant Comptroller General Yates to the Federal Security Administrator, 
February 27, 1945: 


There has been considered your letter of December 14, 1944, as 
follows: 


Section 607 of the Public Health Service Act, approved July 1, 1944 (58 Stat. 
682) reads as follows: 

“Each commissioned officer of the Service who was appointed to the Regular 
Corps or called to active duty in the Reserve Corps since December 7, 1941, and 
prior to the enactment of this Act, and who on or after November 11, 1943, was 
on active duty in the grade of junior assistant, assistant, or passed assistant and 
was receiving the pay of the first, second, or third pay period, shall be entitled 
to receive an allowance of $250 for uniforms and equipment.” 

The question has arisen whether under the provisions of this section a com- 
missioned officer, originally called to active duty in the Reserve prior to Decem- 
ber 7, 1941, and whose reserve commission is terminated but who, without break 
in service, is placed upon active duty in the Reserve Corps in a grade for which 
the uniform allowance may be paid, is entitled to the uniform allowance. 
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Under section 208 (a) (2) a reserve commission runs for a period of not more 
than five years unless sooner terminated by the President. If it is desired 
to continue for another period the service of the officer concerned, another com- 
mission is issued him effective as of the day following the date on which his 
previous commission is due to expire, his service thereby being continuous. In 
the case of promotion of a reserve officer, the commission in the lower grade is 
terminated as of the close of one day and a new commission in the higher grade 
effective as of the next day is issued to run for five years from date of promotion. 
here is then no break in the period of active service. 

Your decision is requested whether or not a commissioned officer under the 
facts stated above is entitled to the uniform allowance. 


The evident purpose of section 607 of the act of July 1, 1944, 58 Stat. 
713, quoted in your letter, was to remove the uncertainty with respect to 
the use of the term “allowance for uniforms” contained in section 8 
of the act of November 11, 19438, 57 Stat. 588 U. S. C. 1 (g) (Supp. 
III), which was specifically repealed by section 611 of the act of July 
1, 1944—therein designated as Public Law 184, 78th Congress. In 
said repealed section 8 the apparent purpose was to confer upon offi- 
cers of the Public Health Service certain benefits provided under “any 
law of the United States in the case of commissioned military and 
naval personnel of the United States,” but evidently the difficulty in 
the administration of said section 8 was immediately recognized and, 
as a substitute for the provision contained therein with respect to 
the “allowance for uniforms,” there was enacted the said section 607 
and in addition section 213, 58 Stat. 689, which provides as follows: 

An allowance of $250 for uniforms and equipment is authorized to be paid to 
each commissioned officer of the Service who is hereafter, in time of war, ap- 
pointed to the Regular Corps or called to active duty in the Reserve Corps, or 
who is hereafter on active duty in either corps at the commencement of any 
war, if at such time the officer is in the grade of junior assistant, assistant, or 
senior assistant, and is receiving the pay of the first, second, or third pay period ; 
except that no officer who has received such an allowance from the Service shall 
at any time thereafter be entitled to any further allowance. 

In House Report No. 1364 on H. R. 4624, 78th Congress, which 
became the act of July, 1, 1944, it was said, pages 13 and 31— 

Section 213 deals with allowances for uniforms and constitutes merely a clari- 
fication of Public Law 184, Seventy-eighth Congress, as to officers who are here- 
after appointed or called to active duty in time of war, or who are on active duty 
at the time of commencement of a future war. Under it such officers, if in the 
grade of junior assistant, assistant, or senior assistant receiving pay of the first, 
second, or third pay period, would receive $250 for uniforms if they had not pre- 
viously received such an allowance from the Service. Allowances for those 


appointed or called in the past, but after December 7, 1941, are provided in 
section 607. 


* 


Section 607 provides the same uniform allowance to officers appointed or called 
to active duty after December 7, 1941, who were on active duty on or after the 
date of enactment of Public Law 184, Seventy-eighth Congress, as is provided in 
section 213 for those called to active duty or appointed in the future. 
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While section 607, supra, does not qualify the term “called to active 
duty” the provisions of both sections 213 and 607, as explained by the 
above Committee Report, evince a purpose to place officers in the 
Regular Corps and those in the Reserve on a parity by limiting pay- 
ment of the uniform allowance to such officers, otherwise entitled, 
whose appointment or call to active duty occurred since December 7, 
1941. Continuous active duty of a reserve oflicer from a date prior to 
December 7, 1941, under two appointments resulting from promotion, 
or by termination of a five-year period of commission, is not different 
from the continuous active duty of an officer of the Regular Corps 
appointed at the same time and thereafter continued on active duty. 
To hold that a Reserve Corps appointment, following expiration of a 
previous appointment, is a call to active duty within the meaning of 
the said section 607 would be to grant benefits to officers of the Reserve 
Corps of the Public Health Service, which would not accrue to offi- 
cers of the Regular Corps with the same grade and length of service. 
Also, such a holding would create a further disparity among reserve 
officers themselves. 

It must be held that, under the circumstances set forth in your 
letter, the reserve officer of the Public Health Service was not called 
to active duty since December 7, 1941, and is not entitled to a uniform 
allowance under section 607 of the act of July 1, 1944. 


(B-13727) 


PAY—AVIATION DUTY—OBSERVERS 


In view of the provisions of section 13a of the National Defense Act as amended, 
defining the term “flying officer” as including, in time of war, any officer who 
has received an aeronautical rating as observer, Navy officers, entitled 
under current statutory provisions to aviation pay at rates not in excess 
of those provided by law for the Army, may be paid 50 per cent increase in 
pay as flying officers if they have received an aeronautical rating as ob- 
server, although not assigned as members of combat crews, as required, ex- 
cept in time of war, by other provisions of said section 13a, as amended. 


Assistant Comptroller General Yates to the Secretary of the Navy, February 
28, 1945: 


There has been considered your letter of February 13, 1945, as 
follows: 


At the present time naval aviators, flight surgeons, and student naval aviators 
ordered to duty involving flying receive flight pay at the rate of 50 per cent 
of their base pay. Other categories of officers ordered to duty involving flying 
are designated as “Technical Observers” and receive flight pay at the rate of 
$60 per month. Officers coming within the designation of ‘“‘Technical Observers” 
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include nonpilot navigators, fighter directors, flight engineers, gunnery in- 
structors and others whose duties require that they engage in regular and fre- 
quent aerial flights as members of aircraft crews. It is understood that officers 
of the Army Air Forces performing duties similar to those performed by naval 
“Technical Observers” receive flight pay at the rate of 50 per cent of base pay, 
though the same laws appear to be applicable to both services. 

Section 18 of the Pay Readjustment Act of 1942, approved 16 June 1942 (56 
Stat. 368; 37 U. S. C., Supp. III, 118), provides relative to additional pay of 
personnel performing flying duty, as follows: 

“Officers, warrant officers, nurses, and enlisted men of the Army, Navy, Marine 
Corps, Coast Guard, Coast and Geodetic Survey, or Public Health Service and 
members of the Reserve forces of such services, and the National Guard shall 
receive an increase of 50 per centum of their pay when by orders of competent 
authority they are required to participate regularly and frequently in aerial 
flights, and when in consequence of such orders they do participate in regular 
and frequent flights as defined by such Executive orders as have heretofore been, 
or may hereafter be promulgated by the President: * * *” 

Section 18, supra, authorizes an increase of 50 percent in the pay of personnel 
who, pursuant to orders from confpetent authority, participate regularly and 
frequently in aerial flights as defined in Executive regulations. However, the 
annual Military and Naval Appropriation Acts in past years have contained a 
restriction against the use of appropriated funds for paying additional flying 
pay to non-flying officers and observers in excess of certain specified rates, the 
restriction for the current fiscal year, as contained in the Naval Appropriation 
Act, 1945 (Public Law 347—78th Congress), under the appropriation “Pay, Sub- 
sistence, and Transportation of Naval Personnel,” reading as follows: 

“Pay and allowances: Officers, active duty, no part of which shall be avail- 
able for increased pay for making aerial flights, by more than sixty officers above 
the rank of captain nor by nonflying officers er observers at rates in excess of 
those prescribed by law for the Army, which shall be the legal maximum rates 
as to such nonflying officers or observers: * * *” 

Limitation on flying pay of nonflying officers of the Army and modification of 


the definition of a flying officer are provided for in the Military Appropriation 
Act, 1945, approved 28 June 1944 (Public Law 374—78th Congress), under the 
appropriation “Finance Service, Army,” as follows: 


“* * * Provided, That the appropriations contained in this Act shall not 


be available for increased pay for making aerial flights by nonflying officers at 
a rate in excess of $720 per annum, which shall be the legal maximum rate as 
to such officers, and such nonflying officers shall be entitled to such rate of 
increase by performing three or more flights within each ninety-day period, 
pursuant to orders of competent authority, without regard to the duration of 
such flight or flights: Provided further, That, during the continuance of the 
present war and for six months after the termination thereof, a flying officer as 
defined under existing law shall include flight surgeons, and contmissioned officers 
or warrant officers while undergoing flying training: * * *” 

The term “flying officer” in the Army is defined by statute (sec. 13a of National 
Defense Act, as added 4 June 1920, 41 Stat. 768, as amended), as follows: 

“A flying officer is defined as one who has received an aeronautical rating as 
a pilot of service types of aircraft or one who has received an aeronautical rating 
as an aircraft observer or as any other member of a combat crew under such 
regulations as the Secretary of War may prescribe: Provided, That all officers 
of the Air Corps who on July 2, 1926, held any rating as a pilot shall be consid- 
ered as flying officers within the meaning of said sections.” (10 U. S. C. 291c.) 

“During the continuance of the present war and for six months after the 
termination thereof a flying officer as defined under existing law shall include 
flight surgeons, and commissioned officers or warrant officers while undergoing 
flying training.” (10 U.S. C., Supp. III, 291¢-1.) 

The term “flying officer” in the Navy and Marine Corps is not defined by 
statute, but such term has been administratively defined in a manner similar 
to the statutory provisions applicable to the Army. 
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In a decision rendered to the Secretary of the Navy on January 6, 1941, 
B-13727, the Assistant Comptroller General of the United States considered the 
question whether a provision in the Act of October 4, 1940 (54 Stat. 963), 
amending the definition of a flying officer in the Army, as follows: 

“Provided further, That a flying officer is defined as one who has received an 
aeronautical rating as a pilot of service types of aircraft or one who has 
received an aeronautical rating as an aircraft observer or as any other member 
of a combat crew under such regulations as the Secretary of War may 
prescribe.” 


made any change in the pay of officers of the Navy who were appointed 
naval aviation observers, so as to entitle them to 50 percent increase in 
flight pay under the above quoted provision from the Act of October 4, 
1940, when detailed to duty involving flying, provided flight requirements were 
met. It was held in the cited decision that the above quoted definition 
of a “flying officer” did not affect the existing flight pay regulations of the 
Navy “unless the Secretary of the Navy, under competent regulations, com- 
parable to regulations to be prescribed by the Secretary of War, details 
a class of officers and enlisted men for duty as aircraft observers, and assigns 
them as members of combat crews.” 

Under the Assistant Comptroller General’s decision of January 6, 1941, 
naval aviation observers, to be entitled to full flight pay, must be detailed to 
duty as such under competent regulations and be assigned as “members of 
combat crews.” However, it is the understanding of the Navy Department 
that the Army has taken the position that aviation observers are a class 
of flying officer and are not, therefore, required to be assigned to duty as 
“members of combat crews” to entitle them to full flight pay. 

At present flying officers, in the Navy, comprise naval aviators, flight sur- 
geons, and those undergoing flight training. In the Army, however, flying offi- 
cers include not only the above categories, but also any officer with an 
aeronautical rating as aircraft observer, and any other members of combat 
crews. This discrepancy as between flying officers of the Army and the Navy 
appears to be in accordance with the Army’s interpretation of the above quoted 
provision from the Act of October 4, 1940, as authorizing the Army to assign 
officers either as aircraft observers or as members of combat crews, and 
under such interpretation Army officers in the categories above mentioned 
either receive flight orders designating them as observers or as members of 
combat crews, and only those officers who do not have aeronautical ratings 
are assigned as members of combat crews. 

It should also. be pointed out that Army Regulations provide for sub- 
classifications of the aeronautical rating of “aircraft observer” and include 
therein, in the overall category of “flying officer,” personnel classified as bom- 
bardiers, navigators, radio observers, and other classes not applicable to naval 
aviation. In the Navy, however, officer bombardiers, navigators, gunners, and 
radio observers are considered nonflying officers and are restricted to the 
limited flight pay of $750 per annum. 

In a letter to the Speaker of the House of Representatives, dated May 14, 
1940, the Secretary of War, in proposing and urging passage of the amendment 
to section 13a of the National Defense Act, distinguished between aircraft 
observers and other members of combat crews by stating that the proposed 
“amendments would permit detail of officers of the Air Corps from other 
branches for training and duty as aircraft observers and as other members of 
combat crews of aircraft.” It thus appears that the War Department never 
intended to assign, by phraseology in flight orders, officers who are aircraft 
observers as members of combat crews. 

Section 3 of the act of June 16, 1936 (49 Stat. 1524), amended the prior 
definition of a flying officer in time of peace and, for the first time, provided 
for the designation of “aircraft observer,” as follows: 

“A flying officer in time of peace is defined as one who has received an 
aeronautical rating as a pilot of service types of aircraft or one who has 
received an aeronautical rating as an aircraft observer: Provided, That in 
time of peace no one may be rated-as an aircraft observer unless he has 
previously qualified as a pilot: Provided further, That any officer rated as an 
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aircraft observer in time of war must subsequently qualify as a pilot before he 
can qualify as an observer in time of peace following such war.” 

This statutory provision did not require that an aircraft observer be a member 
of a combat crew, nor is any such requirement prescribed in any other provision 
of law. 

Since for purposes of flight pay the Navy is required to model its actions 
and administrative procedures on lines provided for the Army, it would appear 
both just and proper that the discrimination now existing with respect to flight 
pay of personnel of the two services in question should be eliminated and resolved 
into a similar and equal practice. Under present practice a large number 
of officers in the Navy aeronautical organization suffer a discrimination in the 
matter of flight pay which it appears was not intended by Congress and which 
might easily be remedied by authorizing the designation of officers as aircraft 
observers and their detail to duty as such without requiring them to be assigned 
“ns members of combat crews.” 

In consideration of all the foregoing, the fact that the prior ruling of the 
Assistant Comptroller General in this matter was rendered when the Navy was 
operating on a peace time basis, whereas, in the light of present war time condi- 
tions, a change in such ruling may now be warranted, and the further under- 
standing of the Navy Department that full flight pay is now being paid to Army 
observers in the various categories as a class of tlying officer without provision 
in their orders for assignment to duty as members of combat crews, the Navy 
Department requests your reconsideration of the Assistant Comptroller General's 
decision of January 6, 1941, B-13727, to the end that you may now see your way 
clear to holding that naval oflicers designated as technical observers in the various 
categories above mentioned and others whose duties require that they engage 
in regular and frequent aerial flights as members of aircraft crews, are entitled 
to full flight pay without requiring that they be assigned to duty “as members 
of combat crews.” 

In the event that your decision on reconsideration of this matter is favorable, 
it is requested that you indicate the earliest date from which payment of full 
flight pay is authorized thereunder. 

If your decision is unfavorable, the Navy Department requests an expression 
of your views as to the procedure which it must follow in order to assure that 
observers of the Navy may be placed on an exact parity with Army observers 
in the matter of entitlement to full flight pay. 


The decision of January 6, 1941, B-13727, referred to in your letter, 
considered the question whether naval aviation observers detailed to 
duty involving flying, provided flight requirements were met, were 
entitled to 50 percent increase as flight pay under the provisions of 
the act of October 4, 1940. The submission there considered was pre- 
sented in time of peace and there was no occasion then to decide the 
possible application of other statutory provisions collateral to the 
act of October 4, 1940, and implementing that act in time of war. 

Pertinent to the question here involved are the sixth and ninth 
provisos, respectively, of section 2 of the act of July 2, 1926, 44 Stat. 
780, amending section 13a of the National Defense Act, as follows: 

That nothing in this Act shall be construed to limit the number of officers 
in each grade that may be detailed to the Air Corps for training as flying officers 
except that the total number of officers allotted to the Air Corps shall not be 
exceeded. Flying units shall in all cases be commanded by flying officers. 
Wherever used in this Act a flying officer in time of peace is defined as one who 
has received an aeronautical rating as a pilot of service types of aircraft. 


That in time of war a flying officer may include any officer who has received 
an aeronautical rating as a pilot of service types of air craft and also in time 
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of war may include any officer who has received an aeronautical rating as ob- 
server. Officers and enlisted men of the Army shall receive an increase of 50 
per centum of their pay when by orders of competent authority they are re- 
quired to participate regularly and frequently in aerial flights, and when in 
consequence of such orders they do participate in regular and frequent aerial 
flights as defined by such Executive orders as have heretofore been, or may 
hereafter be, promulgated by the President. 


Section 3 of the act of June 16, 1936, 49 Stat. 1524, provides: 


The sixth proviso of section 2, Act of July 2, 1926 (44 Stat. L. 781), is hereby 
amended by striking out the words “Whenever used in this Act a flying officer 
in time of peace is defined as one who has received an aeronautical rating as 
a pilot of service types of aircraft,” and by substituting in lieu thereof the follow- 
ing: “A flying officer in time of peace is defined as one who has received an 
aeronautical rating as a pilot of service types of aircraft or one who has received 
an aeronautical rating as an aircraft observer: Provided, That in time of peace 
no Ohe may be rated as an aircraft observer unless he has previously qualified 
as a pilot: Provided further, That any officer rated as an aircraft observer in 
time of war must subsequently qualify as a pilot before he can qualify as an 
observer in time of peace following such war.” 


It will be noted that the above section did not affect the ninth proviso 
to section 13a of the National Defense Act, as amended. 
The act of October 4, 1940, 54 Stat. 963, reads as follows: 


Sec. 1. The fourth and fifth provisos of section 13a of the National Defense 
Act as amended by section 2 of the Act of July 2, 1926 (44 Stat. 781), and the 
sixth proviso of said Act as amended by section 2 of the Act of July 2, 1926 
(44 Stat. 781), and section 3 of the Act of June 16, 1936 (49 Stat. 1524), including 
the two provisos added by the Act last-mentioned, are further amended to read 
as follows: “Provided further, That in order to insure that the commissioned 
officers of the Air Corps shall be properly qualified flying officers and, for the 
purpose of giving officers of the Army an opportunity so to qualify, the Secretary 
of War is hereby authorized to detail officers to the Air Corps for training as 
flying officers, and such officers shall start flying training immediately upon 
being so detailed: Provided further, That nothing in this Act shall be construed 
to limit the number of officers who may be detailed to the Air Corps for training 
as flying officers: Provided further, That the limitation on the number of officers 
of the several branches of the Army who may be required by competent authority 
to participate regularly and frequently in. aerial flights imposed by section 20 
of the Act of June 10, 1922 (42 Stat. 632), as amended by section 6 of the Act of 
July 2, 1926 (44 Stat. 782), shall not apply to officers of the several branches 
of the Army detailed to the Air Corps for training and duty as aircraft observers 
or as other members of combat crews: Provided further, That flying units shall 
in all cases be commanded by flying officers who have received aeronautical 
ratings as pilots of service types of aircraft and who are commissioned in the 
Air Corps, or qualified permanent general officers of the line who have received 
aeronautical ratings as pilots of service types of aircraft: Provided further, 
That a flying officer is defined as one who has received an aeronautical rating 
as a pilot of service types of aircraft or one who has received an aeronautical 
rating as an aircraft observer or as any other member of a combat crew under 
such regulations as the Secretary of War may prescribe.” 

Sec. 2. Such laws and parts of laws as may be inconsistent with the foregoing 
are hereby repealed. 


The above act made no amendment to and hence did not affect the 
ninth proviso of section 18a of the National Defense Act as amended 
by the act of July 2, 1926. While section 2 of the act of October 4, 
1940, repealed such laws and parts of laws as were inconsistent with 
section 1 of the act, there appears to be no inconsistency between said 
section 1 and the said ninth proviso of the amended section 13a insofar 
as concerns permissive authority to include as a flying officer in time 
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of war, “any officer who has received an aeronautical rating as 
observer.” 

Accordingly, in time of war, the term “flying officer” may include 
any officer “who has received an aeronautical rating as observer,” re- 
gardless of whether he has been assigned as a member of a combat 
crew. 

However, the authority to include such officers appears to be within 
the administrative discretion of the proper officials of the naval. serv- 
ice, and their right to 50 percent increase in pay as flying officers, 
flight requirements being met, would not lawfully accrue prior to the 
receipt by them of an aeronautical rating as observer, as permitted 
under the said ninth proviso of section 2 of the act of July 2, 1926, 
supra. 


(B-46506) 


NAVY ENLISTED MEN SERVING AS TEMPORARY OFFICERS—STATUS 
DURING TERMINAL LEAVE; TRAVEL ALLOWANCE UPON DISCHARGE 
OR TRANSFER TO FLEET NAVAL RESERVE 


While, as contemplated by section 10 of the act of July 24, 1941, Navy enlisted 
men temporarily appointed as officers under authority of that act must be 
regarded as reverting to their permanent enlisted status upon relief from 
active duty under their temporary appointments, temporary officers relieved 
from all active duty under their temporary appointments and ordered home 
with a view to discharge from the naval service or transfer to the Fleet 
Naval Reserve at the expiration of their leave which accrued during their 
temporary appointments may be continued in the duty status of temporary 
officers until the expiration of the accrued leave. 

In view of the provisions of section 10 of the act of July 24, 1941, contemplating 
that Navy enlisted personnel holding temporary officer rank under authority 
of that act will revert to their permanent enlisted status upon relief from 
all active duty under their temporary appointments, a temporary officer 
detached from the assigned duties of his temporary rank and ordered home 
with a view to termination of his temporary appointment and concurrent 
discharge from the naval service, or transfer to the Fleet Naval Reserve, in 
his permanent status is entitled to travel allowance as an enlisted man for 
travel to his home, and not to mileage as an oflicer. 


Antaeet Comptroller General Yates to the Secretary of the Navy, March 3, 
1945: 


There has been considered your letter of December 26, 1944, request- 
ing decision on a question presented in a letter from the Chief of the 
Bureau of Supplies and Accounts dated December 15, 1944, as follows: 


Ref: (a) Act of September 22, 1922, (40 Stat. 1203; 34 U. S. Code 895). 
(b) Act of July 24, 1941, as amended. 
(c) Public Law 798, 77th Congress, approved December 14, 1942. 
(d) Section 3 of the Pay Readjustment Act of 1942, as amended by Section 
7 of Public Law 421, 78th Congress. 
(e) Par 6 of Section 12 of the Pay Readjustment Act of 1942 (56 Stat. 366). 
(f) Section 12 of the Pay Readjustment Act of 1942, as amended by Section 
9 of Public Law 421, approved September 7, 1944. 
(A) Sample copy of orders directing termination of temporary appoint- 
ment; transfer to Fleet Reserve and relief from active duty. 
(B) Sample copy of orders directing release from active duty and discharge 
from Regular Navy. 
(C) Sample copy of orders directing release from active duty and discharge 
from the Naval Reserve. 
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1. In connection with demobilization of certain Navy personnel having dual en- 
listed and temporary officer status, who are no longer physically qualified to 
perform all the duties of either their permanent rating or temporary rank, the 
orders noted as encls (A) to (C) have been devised to effect, in the most expedi- 
tious manner and with the least paper work, the revocation of the temporary 
appointment, release from active duty, discharge from the Naval Service, or 
transfer to the Fleet Reserve and retired list in permanent status. Section 10 
of ref (b) provides, inter alia, that enlisted men appointed to warrant or com- 
missioned rank pursuant to authority contained in Section 2 thereof, may be 
continued in their temporary status during such period as the President may 
determine, subject to the limitation expressed therein, and upon the termination 
of their temporary status shall, unless retired as provided in Section 8, revert 
to their permanent rating. Therefore, in the cases cited herein, the individual 
concerned will be, to all intents and purposes, an officer of the Regular Navy or 
Naval Reserve in the interval between date of detachment from last permanent 
duty station and effective date of termination of temporary appointment. Trans- 
fer to the Fleet Reserve in permanent status upon revocation of temporary ap- 
pointment is one of the rights, benefits and privileges reserved to the man under 
the saving clause in Section 7 (a) of ref (b). 

2. In view of the dual status of the personnel involved, it is recommended 
that a decision be obtained from the Comptroller General as to whether such 
temporary officers are entitled to mileage and the place to which mileage is 
payable. For information purposes, it is pointed out that an enlisted man 
of the Regular Navy is not eligible for transfer direct to the retired list except 
upon his own application after completion of 30 years active service (34 U. S. 
Code, 481, 482). In other cases, enlisted men of the Regular Navy, after com- 
pletion of a prescribed period of active service, are eligible for transfer to the 
Fleet Reserve, and further transfer to the Retired List of the Regular Navy, 
after completion of 30 years service (active and inactive), or, if found physi- 
cally disqualified, at any time subsequent to transfer to the Fleet Reserve (34 
U. S. Code, 854b, c and e). Enlisted men of the Naval Reserve are entitled to 
transfer to the Honorary Retired List of the Naval Reserve with pay, under 
the conditions set forth in 34 U. S. Code, 855k and i. There are no other 
provisions of law authorizing retirement of enlisted men of the Naval service. 
In order to better illustrate the points involved under the several types, hypo- 
thetical places of enlistment, of home, and release from active duty, will 
be used : 

(a) A temporary officer who was last accepted for enlistment in the Regular 
Navy at Queenstown, Ireland, his home address as stated in shipping articles 
was Norfolk, Va., (the place where his wife resided); pursuant to directive 
contained in encl (A), he was detached from duty at Receiving Ship, San 
Francisco, Calif., and proceeded to Boston, Mass. The distance from San 
Francisco, Calif., to New York, port of embarkation for Queenstown, is 3171 
miles, and to Boston, 3282 miles. Is the officer entitled to mileage not to 
exceed mileage payable from San Francisco, Calif., to New York? 

(b) A temporary officer who was last accepted for enlistment in the Reg- 
ular Navy at Key West, Fla., home address (home of parents) as stated in 
shipping articles is Jacksonville, Fla.; pursuant to directive contained in 
encl (B) he was detached from Naval Convalescent Hospital, Asheville, N. 
C., where he had been undergoing treatment since September 10, 1944, pro- 
ceeded to Key West, Fla. Is the officer entitled to mileage from Asheville, 
N. C., to Key West, Fla.? 

(c) A temporary officer who was accepted for enlistment in the Naval Re- 
serve at Seattle, Wash., orders to active duty were addressed to Juneau, Alaska, 
place of employment and address of record, and pursuant to directive contained 
in encl (¢c), is detached from duty at Submarine Chaser Training Center, 
Miami, Fla., and proceeds to Juneau. Is he entitled to mileage for all land 
and water travel from Miami, Fla., to Juneau, Alaska, provided water travel 
between United States and Alaska is not performed by government vessel? 

(d) A temporary officer who reported to his Local Draft Board at Hagers- 
town, Md., for delivery to induction station (Navy Recruiting Station) Balti- 
more, Md., at which place, in accordance with administrative regulations, he 
elected to enlist in the Naval Reserve as a Selective Volunteer in lieu of being 
inducted into Regular Navy, was immediately placed on active duty. The 
officer accepted temporary appointment at Submarine Chaser Training Center, 
New London, Conn., and orders to active duty in commissioned status were 
addressed to and received by him at that activity. Pursuant to directive con- 
tained in encl (C), officer was detached from duty at Baltimore, Md. Is such 
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officer entitled, under the provisions of ref (e), to be paid mileage without regard 
to performance of travel from Baltimore, Md., to: 

(1) New London, Conn., . 

(2) Hagerstown, Md.? 

(e) A temporary officer who reported to Local Draft Board at Charleston, 
S. C., (place of temporary employment) for delivery to induction station 
(Navy Recruiting Station at that place), enlisted in the Naval Reserve as 
Selective Volunteer, and on shipping articles gave Newberry, S. C., as his home 
address. The oflicer accepted temporary appointment as an officer at Navy 
Yard, Charleston, S. C., and orders to active duty in officer status were addressed 
to and received at, that activity. Pursuant to directive contained in encl 
(C), the officer was detached from Navy Yard, Charleston, 8. C., and pro- 
ceeded to Newberry, S. C. Is such officer entitled, under the provisions of 
ref (d), to mileage from Charleston, 8S. C., to Newberry, 8S. C., home of record? 


The act of July 24, 1941, 55 Stat. 603, 604, 605, provides in pertinent 
part as follows: 


Sec. 2. (a) As used in this Act, the words “temporarily appointed” shall be 
interpreted to mean also “temporarily promoted” or “temporarily advanced 
in rank,” as the case may be. 

(b) The following personnel may be temporarily appointed to ranks or 
grades in the Regular Navy or Marine Corps, not above lieutenant in the Navy 
and captain in the Marine Corps: 

(1) Commissioned warrant officers of the Regular Navy and Marine Corps. 

(2) Warrant officers of the Regular Navy and Marine Corps. 

(3) First-class petty officers and above in the Regular Navy and platoon 
or staff sergeants and above in the Regular Marine Corps, including enlisted 
men of those grades on the retired list on active duty. 

(4) Enlisted men of the Fleet Reserve and the Fleet Marine Corps Reserve 
on active duty in the grades herein specified for enlisted men of the Regular 
Navy or Marine Corps. 

~ = . * * * * 

Sec. 7. (a) The permanent, probationary, or acting appointments of those 
persons temporarily appointed in accordance with the provisions of this Act 
shall not be vacated by reasons of such temporary appointments, such persons 
shall not be prejudiced thereby in regard to promotion, advancement, or 
appointment in accordance with laws relating to the Regular Navy or Marine 
Corps, and their rights, benefits, privileges, and gratuities shall not be lost 
or abridged in any respect whatever by their acceptance of commissions or 
warrants hereunder: Provided, That except as otherwise provided herein no 
person who shall accept a commission or warrant under sections 2 and 3 of 
this Act shall, while serving thereunder, be entitled to pay or allowances 
except as provided by law for the position temporarily occupied * * *. 

* + * * * > + 

Sec. 10. Personnel appointed or advanced under the authority of this Act 
may be continued in their temporary status during such period as the President 
may determine, but not longer than six months after the termination of war 
or national emergency. Upon the termination of their temporary status such 
personnel shall, unless otherwise provided herein, revert to their permanent 
grades, ranks, or ratings * * *, 

Sec. 11. The provisions of this Act, except as may be necessary to adapt the 
same thereto shall apply to— 

(a) Personnel of the Naval Reserve (except the Fleet Reserve) and the 
Marine Corps Reserve (except the Fleet Marine Corps Reserve) in like man- 
ner and to the same extent and with the same relative conditions in all 
respects as are provided for personnel of the Regular Navy and Marine Corps, 
but this shall not be construed to authorize the temporary appointment of 
the personnel thereof to ranks or grades in the Regular Navy or Marine Corps. 


While section 10 of the act provides that persons appointed or 
advanced to temporary ranks in accordance with the provisions of 
that act may be continued in their temporary status during such period 
as the President may determine, but not longer than six months after 
the termination of war or national emergency, it provides further 
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that, with certain exceptions, they shall revert to their permanent 
grades, ranks, or ratings upon the termination of their temporary 
status. This reversion to permanent status necessarily follows when 
the temporary status is terminated by a revocation of the appointment 
by direction of the President, at the expiration of the period specified 
in the act, or when, for any reason the officer has been released from the 
performance of all active duty under circumstances where no further 
performance of active duty in the temporary rank is contemplated. 
Each of the sample copies of orders submitted, enclosures (A) to 
(C), under which it is proposed to discharge—or transfer to the Fleet 
Naval Reserve—the oflicers involved, appears to contemplate the com- 
plete detachment of the oflicer from all assigned duties in the tempo- 
rary rank and to direct him to proceed to his home with a view to 
termination of the temporary appointment at his home, following the 
expiration of leave of absence for the period stated in the orders, with 
a concurrent discharge from the naval service or transfer to the Fleet 
Naval Reserve, as the case may be, in the permanent enlisted status 
to which he was required to revert under the provisions of section 10 
of the act. Assuming that the leave of absence so granted accrued 
during the period while serving in the capacity of a temporary officer, 
there would appear to be no reason to question the administrative 
authority to continue the duty status as a temporary officer until 
termination of the accrued leave. However, since the statute requires 
that these temporary officers revert to their permanent enlisted status 
upon termination of their temporary appointments, there appears to 
be no authority to pay them mileage as oflicers incident to their release 
from active duty and discharge from the naval service, or transfer to 
the Fleet Naval Reserve, under the conditions specified in the sample 
copies of orders and as set forth in your letter. A different conclusion 
would give such temporary officers upon discharge or transfer to the 
Fleet Naval Reserve, in the status of enlisted men, the rights and 
benefits provided by the mileage laws for officers released from active 
duty or discharged from the naval service in the status of officers. In 
view of the requirement of the statute that these temporary officers 
revert to their permanent status upon termination of the temporary 
appointments, it reasonably appears that the statute contemplates that 
except when eligible for retirement under section 8 thereof, they will 
revert to their permanent status as enlisted men upon being released 
from all active duty as temporary officers and, consequently, the travel 
allowance to which they will be entitled incident to discharge from the 
naval service, or transfer to the Fleet Naval Reserve, will be that 
provided by law for enlisted men. 
The question presented is answered accordingly. 
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(B-47699) 


CONSCIENTIOUS OBJECTORS--COMPENSATION FOR SERVICES 
RENDERED WHILE ON FURLOUGH 


No compensation may be paid to a conscientious objector for work performed for 
a Government agency while on furlough, where the work so performed was 
of such a nature as could have been required of him by virtue of his assign- 
ment to work of national importance in accordance with the Selective 
Training and Service Act of 1940 and regulations thereunder. 


Comptroller General Warren to L. Beaman, Department of Agriculture, March 
3, 1945: 


Reference is made to your letter of January 31, 1945, as follows: 


The attached pay roll in favor of Walter Robutka, in the amount of $182.78, 
has been submitted to me for certification as authorized certifying officer. 

Mr. Robutka is a conscientious objector assigned to work of national impor- 
tance under the direction of the Forest Service, Department of Agriculture. For 
the period covered by this pay roll, Mr. Robutka was on furlough granted by the 
National Service Board for Religious Objectors. While on furlough, he appeared 
before one of our employment officers with a clearance from the U. 8. Employment 
Service, and upon execution of a loyalty and citizenship affidavit was employed 
as a truckdriver at an hourly rate for work on timber access road construction 
project where men were badly needed. 

It is held in 22 Comp. Gen. 995, that conscientious objectors who are assigned 
under authority of the Selective Training and Service Act to work of national 
importance may not be given temporary appointments as civil servants or em- 
ployees of the United States. This decision does not specifically cover conscien- 
tious objectors while in furlough status. 

Decision as to whether I may properly certify the attached voucher for pay- 
ment will be appreciated. 

Section 5 (g) of the Selective Training and Service Act of 1940, 
54 Stat. 889, provides that persons who, by reason of religious train- 
ing and belief, are found to be conscientiously opposed to participa- 
tion in war in any form, may be inducted into the land or naval 
forces and assigned to noncombatant service, or if found to be con- 
scientiously opposed to such service may, in lieu of such induction, 
be assigned to work of national importance under civilian direction. 
It is understood that the individual here involved is of the latter class 
of conscientious objettors and that he was assigned to work of national 
importance under the supervision and control of the Forest Service, 
Department of Agriculture, by the Director of Selective Service, 
pursuant to the authority conferred by Executive Order No. 8675, 
dated February 6, 1941. It is understood further, that during a fur- 
lough (presumably granted by the camp director, with the concurrence 
of the project superintendent of the Forest Service, in accordance 
with section 691.16 of the Selective Service Regulations) he was em- 
ployed as a truck driver at 85 cents an hour by an employment oflicer 
of the Forest Service, and that the amount stated on the subject 
voucher covers the services rendered in such capacity. 

That portion of the decision in 22 Comp. Gen. 995, to which refer- 
ence is made in your letter, reads as follows: 
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Moreover, there is another feature of the plan for which there appears no 
authority of law nor is there shown any necessity from an administrative stand- 
point—that is, the proposal that such conscientious objectors as may be assigned 
to survey operations of the Coast and Geodetic Survey be given temporary ap 
pointments under Schedule A, Subdivision XI, Par. 7, of the Civil Service Regula- 
tions. Certainly there has been found no indication that the Congress ever 
intended that the cooperation between the Selective Service System and the 
several departments of the Government with respect to the assignment of con- 
scientious objectors to work of national importance should take the form of 
an appointment as a civil servant or employee of the United States. 

It will be noted that the statements made in the said decision had 
reference to the form or manner in which the assignment to “work of 
national importance under civilian direction” should be effected and 
that such statements had no reference to a situation such as is in- 
volved in the present case. However, it will be necessary to consider 
whether the status of conscientious objector assigned to work of 
national importance constitutes a bar to compensation for services 
rendered under the circumstances described in your letter. 

It is provided in the Selective Service Regulations that when an 
Order to Report for Work of National Importance is received by a 
conscientious objector who has been exempted from military service 
“it shall be his duty to comply therewith, to report to the camp at the 
time and place designated therein, and to thereafter perform work 
of national importance under civilian direction for the period, at the 
place, and in the manner provided by law” (Sec. 652.11) ; that when 
the National Service Board for Religious Objectors has been au- 
thorized to operate a camp, the entire financial responsibility for the 
operation thereof shall be assumed by the Board, including the cloth- 
ing, feeding, housing, medical care, hospitalization, welfare and rec- 
reation of assignees (Sec. 653.3 (d)); that an assignee may be em- 
ployed on any authorized work of the technical agency involved in 
the work program of the camp” (691.21); and that the technical 
agency shall determine the hours of work for assignees, no limita- 
tion being set on the number of hours an assignee may be required 
to work in any given day or week—except that 44 hours per week is 
established as a minimum; also, an assignee is subject to emergency 
calls at any hour of the day or night (691.22 

In United States v. Ryals, 56 F. Supp. 772, it was contended that the 
provisions of law and regulations under which a conscientious objector 
is assigned to work of national importance under civilian direction 
deprived him of his liberty and property without due process of law, 
in violation of the Fifth Amendment of the Federal Constitution, and 
imposed upon him involuntary servitude other than for crime, in 
violation of the Thirteenth Amendment. However, the court rejected 
such contentions, stating: 

* * * From the beginning the courts have held that the citizen owes certain 


duties to the Government and performance of these duties may be compelled 
even though they involve work without compensation. * * * 
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And, in Weightman v. United States, 142 F. 2d 188, involving a prose- 
cution based upon the refusal of a conscientious objector to perform his 
assigned duties with the Forest Service, the court said: 

* * * In view of the breadth of the war power as indicated by the above cases 
and the cases cited therein, we have no doubt that the system devised for the 
treatment of persons who by reason of religious training and belief are con- 
scientiously opposed to participation in war in any form does not deprive them 
of any of their constitutional rights even though, in practical effect, it deprives 
them of their full liberty and requires them to work at a rate of compensation 


far below what could be earned in civilian life and even below what could be 
earned in the armed forces. 


The conclusion drawn from the provisions of the statute and regula- 
tions issued pursuant thereto, as well as from the language of the 
court decisions sustaining the validity of such provisions, is that the 
services of a conscientious objector for work of national importance 
under civilian direction are completely at the disposal of the United 
States Government during the existing emergency. His freedom to 
pursue personal activities is restrained ; his welfare, conduct and social 
treatment are controlled; and his right to the financial benefits of his 
labor is limited. Of course, he is not a member of the armed forces; 
in fact, the Selective Training and Service Act specifically provides 
that the assignment to civilian work of national importance shall be 
“in lieu of” induction into the land or naval forces. However, al- 


though the service he is required to perform is not of a military nature, 
his obligation to perform it is to be compared to the obligation of a 
soldier. Somewhat the same principle was laid down in 24 Comp. 
Gen. 75, 78: 


The Selective Training and Service Act of 1940 imposes on males between cer- 
tain ages within the United States a liability to perform duty and sets up 
appropriate machinery to define and specify the duty due from each individual. 
Bronemann vy. United States, 138 F. 2d 333. The Supreme Court of the United 
States has said: 

“* * * The government has the right to the military service of all its 
able-bodied citizens; and may, when emergency arises, justly exact that service 
from all. Jn re Grimley, 137 U. S. 147, 1538. Also, see United States v. Cornell, 
36 F. Supp. 81.” ’ 

In United States v. Pace, 46 F. Supp. 316, 317, involving a prosecution for 
failure to comply with an order to report for work of national importance as 
conscientious objectors, it was held: 

“* * * The position of defendants is that because they are conscientiously 

opposed to participation in war in any form, ete., they may not be required to 
perform any service. But not so. It was the duty of the Boards to, as they did, 
assign defendants to work of national importance under civilian direction, and 
defendants having refused to report and begin work as so assigned are found 
guilty under Section 311 as charged.” 
Thus, it would seem that although conscientious objectors are relieved from the 
obligation to bear arms, by the express exemption in section 5 (g) of said act, 
the right of the United States to the services of such persons on work of national 
importance is no less than its right to the military service of those inducted into 
the armed forces under the said act. 


It long has been the rule that service rendered as a member of the 
armed forces is incompatible with service in a civilian position under 
the Government and that, in the absence of specific statutory authority 
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therefor, an enlisted man in an active duty status may not be paid com- 
pensation in addition to the pay and allowances prescribed by law for 
hisgrade. 3 Comp. Gen. 40; 17 id. 1049; 18 éd. 213 ; 20 id. 257 ; 22 id. 127. 
Express statutory authority was required to permit civilian employees 
entering the military service to receive compensation in their civilian 
positions, covering the period of their accumulated annual leave, con- 
currently with their military pay—namely, the act of August 1, 1941, 
55 Stat. 616, as amended by the act of April 7, 1942, 56 Stat. 200. See, 
in this connection, Departmental Circular No. 505, dated October 24, 
1944, United States Civil Service Commission. The theory upon 
which such rule is based is explained in 18 Comp. Gen. 213, wherein, 
after quoting from the case of Badeau v. United States, 130 U. S. 439, 
it was stated: 
If it is incompatible and against the general policy of the law for a retired 
officer, who is only subject to the rules and articles of war and certain limited 
other incidents of military service, to hold a civil office in a foreign country, 
obviously, any appointment in the civil branch of the Government would be in- 
compatible with service on the active list of the Army. The fact that during 
hours of relaxation or relief from the actual performance of duties the individual 
has time to devote to his personal affairs and that normally such time is available 
for the performance of other duties is not the test. Compatibility is determined 
by the individual’s freedom to perform both services, the one without interference 
from the other. The superior—the controlling—obligation to render military 
service thus makes impossible the acceptance without qualification of another 
obligation to the Government to render service in a civilian capacity at the same 
time. The time of one in the military service is not his own, however limited 
the duties of the particular assignment may be, and any agreement or arrange- 


ment for the rendition of services to the Government in another position or em- 
ployment is incompatible with his military duties actual or potential. * * * 


If due regard be given the similarity of the obligation to perform 
service which the law imposes upon a conscientious objector to that 
of the obligation imposed upon a man in the military service, it is diffi- 
cult to perceive any logical basis for excluding the instant case from 
the inhibition of the above-mentioned rule. However, it is unneces- 
sary to rest the matter upon that ground alone. 

Section 1765, Revised Statutes, 5 U.S. C. 70, provides: 
















































































































No officer in any branch of the public service, or any other person whose salary, 

_ pay, or emoluments are fixed by law or regulations, shall receive any additional 

pay, extra allowance, or compensation, in any form whatever, for the disburse- 

ment of public money, or for any other service or duty whatever, unless the same 

is authorized by law, and the appropriation therefor explicitly states that it is 
for such additional pay, extra allowance, or compensation. 


This section, it will be noted, is not confined to those in the civil and 
military service of the Government but extends to all “whose salary, 
pay, or emoluments are fixed by law or regulations.” As the Supreme 
Court said in Hoyt v. United States, 51 U. S. 109, 141, the prohibition 
is general, and applies not only to public officers but to “quasi public 
officers.” Consequently, were the person here involved assigned to a 
Government-operated camp—in which event his allowances and emolu- 
ments would be as prescribed by the Selective Service Regulations 
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(Sec. 653.8 (e) ) and payable from public funds— there would be little, 
if any, doubt but that payment of compensation for the services ren- 
dered in the circumstances described would be in violation of said sec- 
tion 1765, Revised Statutes. But, since it is indicated in your letter 
that this particular conscientious objector is assigned to a camp op- 
erated by the National Service Board for Religious Objectors—in 
which event, under the regulations, the full financial responsibility for 
the welfare, allowances, etc., of the assignee is assumed by and paid 
by the Board, presumably from other than public funds—it may be 
that the provisions of section 1765, Revised Statutes, do not squarely 
cover the instant case. Nevertheless, it is axiomatic that a valid con- 
tractual obligation must be supported by sufficient consideration and 
that where a party receives in return for a promise only that to which 
he is already legally entitled, the consideration is unreal. It would 
seem that this elementary principle of the law of contracts is at the 
root of section 1765, Revised Statutes, insofar as concerns many of the 
situations to which the said section is applicable. In other words, 
where the United States is already legally entitled to the performance 
of a service from an individual either by reason of a valid contract 
of employment or by reason of a duty imposed by law, there is no neces-" 
sity for resort to a specific statutory prohibition as a basis for conclud- 
ing that there cannot be created a valid contract to pay such individual 
any additional amount for the performance of such service. 

In the instant case, the assignee, while on furlough, was employed 
as a truck driver for the Forest Service. While the nature of his 
regularly assigned duties is not indicated, it would seem that this 
clearly was work of a nature such as could have been required of him 
by virtue of his status of a conscientious objector assigned to work of 
national importance under the supervision of the Forest Service. 

The fact that the assignee was on furlough at the time he was 
employed as a truck driver has not been overlooked. However, any 
furloughs accorded to an assignee under the Selective Service Regula- 
tions must be considered as privileges, only, to be granted. “at such 
times as he may be spared from his duties.” Sec. 691.16. If the 
assignee here in question could have been assigned to the duties of a 
truck driver while in a duty status, he could have been so assigned 
while on furlough. Cf. Woodwell v. United States, 214 U.S. 82. A 
clear expression of the principle controlling this phase of the matter 
is found in a decision dated September 26, 1919, rendered by the 
Assistant Comptroller of the Treasury in France (Volume IV, page 
134), wherein it was said: 

* * * ‘The duties of reporter of the proceedings of a general court martial 
are such as could properly be required of Mr. Estes under his appointment as 


Army Field Clerk, and, such being the case, in order for him to have additional 
compensation for that class of duties, provision by special legislation would be 
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necessary therefor. If the duties could properly be required of him while on 
a duty status they could likewise be required of him while on a leave status, 
or rather the assignment of him to them operated to remove him from a leave 
status and to place him on a duty status. Such assignment worked a revoca- 
tion of his leave for the time being and while in the performance of the duties 
50 assigned him he was on a duty and not a leave status. 

The Government had a right to Mr. Estes’ services at all times, and, unless 
specifically authorized by law, or regulation made in pursuance of law, and an 
appropriation was explicitly made therefor, he could not render any service 
for the Government other than that of Army Field Clerk for which he would 
be entitled to compensation. * * * 


Accordingly, I am constrained to hold that you are not authorized 


to certify the subject voucher for payment. The voucher is returned 
herewith. 


(B-47946) 


LUMP-SUM LEAVE PAYMENTS TO EMPLOYEES INDUCTED INTO MILI- 
TARY SERVICE—EFFECT OF ANNUAL LEAVE IMMEDIATELY PRIOR 
TO INDUCTION 


Where an employee was granted annual leave over a period during which his 
eligibility for induction into the armed forces was pending and undeter- 
mined, and was inducted without returning to his civilian position, the date 
preceding the date of induction is to be regarded as the date of separation 
(military furlough) from the civilian position for purposes of payment of 
a lump sum pursuant to the act of December 21, 1944, for his accrued leave, 
rather than the last day of active service. 24 Comp. Gen. 528, distinguished. 

Comptroller General Warren to J. L. Wilkinson, Department of Agriculture, 
March 5, 1945: 


Reference is made to your letter of February 16, 1945, as follows: 


Attached is a pay roll voucher prepared to cover payment of compensation to 
an employee of this Administration for the period January 16 to February 13, 
1945, inclusive. Also enclosed is a second pay roll voucher prepared to cover a 
lump-sum payment to this employee for accumulated and accrued annual leave 
to his credit of 6 days for the period February 14 to 20, 1945, inclusive, under 
the provisions of the Act of December 21, 1944 (Public Law No. 525). 

The employee in question was inducted into the armed forces of the United 
States on February 14, 1945. He worked in his civilian position however, to 
noon (4 hours after the beginning of business) January 26 when he entered on 
annual leave status. He did not return to duty prior to induction on February 
14. The necessary personnel action was not taken to place him on military 
furlough at noon January 26 because it was not known definitely as to when he 
actually would be inducted into the armed service and whether or not he would 
return to work before induction in view of the uncertain date thereof. This 
Administration had been informed by the employee that he was scheduled to be 
inducted February 14 and that he desired to take annual leave from noon Janu- 
ary 26 through February 13. It is not unlikely that if his orders had been 
modified so that he would not have been inducted on February 14 or at least 
before February 20, to which date his accrued annual leave will run, he would 
have requested and been permitted to return to an active duty status in his 
civilian position with this Administration. 

In several instances in the past employees who have met the pre-induction 
physical examination requirements have been notified by the Selective Service 
system that they were to report for induction at some specified future date*but 
before such date arrived an additional notice has been received either changing 
the date of induction or rescinding the original order. Because of this experi- 
ence personnel action was not taken to place this employee on military furlough 
before notice was received of his induction. 

It is stated in your decision of January 11, 1945 (B-46683) that the Act of 
December 21, 1944 (Public Law No. 525) “is mandatory and that terminal annual 
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or vacation leave may not be granted immediately prior to separation from the 
serviee in any case where it is known in advance that the employee is to be sepa- 
rated from the service.” (Italics supplied.) ‘This same rule has been restated 
in several of your subsequent decisions with respect to the application of the 
provisions of the Act of December 21, 1944, but it is felt that it may have been 
intended to cover actual separations from the Government service by resignation, 
termination, retirement ete., as distinguished from military furlough as implied 
in answer No. 7 of your decision of January 16, 1945 (1B-46831). 

Pursuant to section 2 of the Act of December 29, 1941 (Public Law No. 389) 
I shall appreciate your advising me as to whether I may properly certify the 
enclosed pay roll vouchers or whether action should now be taken to separate, 
by military furlough, this employee effective at noon January 26 and pay him 
in a lump-sum for the accumulated and accrued annual leave to his credit at that 
time. 


In decision of January 16, 1945, B-46831, 24 Comp. Gen. 528, to the 
Secretary of Agriculture, it was stated in answer to question 3 as to 
employees who enter or have entered the armed forces and elect on or 
after December 21, 1944, to be paid for their leave, that a lump-sum 
payment for the leave is required, and that “the last day of active 
service in a civilian position is to be regarded as the date of separation 
or military furlough from the civilian position.” Of course, that rule 
was stated with relation to a case in which it was known in advance 
that the employee was to enter the armed forces upon a specific date 
(ef. decision of January 11, 1945, B-46683, 24 Comp. Gen. 511, answer 
to question 2), and does not preclude the granting of leave with pay 
over the period the employee’s eligibility for induction is pending and 
undetermined, even though the employee finally is inducted into the 
armed forces without returning to his civilian position. The con- 
clusion appears justified that the lump-sum payment law is not in- 
tended to be applied so as to cause a break in service between civilian 
and military service, thereby defeating the employee’s right to reem- 
ployment benefits. Hence, in the case presented February 13, 1945, 
c. 0. b., is the date of separation (military furlough) from the civilian 
position. 

Accordingly, both vouchers submitted, if otherwise correct, may be 
certified for payment. 

The vouchers are returned herewith. 


(B-48039) 
LUMP-SUM LEAVE PAYMENTS—FOREIGN SERVICE PERSONNEL 


The provisions of the act of December 21, 1944, authorizing lump-sum payments 
for annual or vacation lave to “any civilian officer or employee of the 
Federal Government,” under the conditions specified therein, are applicable 
to personnel of the Foreign Service, and the leave laws and regulations 
previously applicable to such personnel must be regarded as modified by said 
act to the extent necessary to permit application of its provisions in con- 
formance, insofar as possible, with the rules applicable to Federal personnel 
under other leave systems. 
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While the discretionary authority of the Secretary of State under section 22 of 
the act of February 23, 1931, to grant or deny annual leave to Foreign Service 
personnel while still in that Service remains unaffected by the lump-sum 
leave payment statute of December 21, 1944, no discretion remains respecting 
the amount of annual leave for which a lump-sum payment may be made 
under the 1944 statute; instead, the lump-sum payment must be computed 
on the basis of the maximum amount of annual leave which could be granted 
at the time right to the payment accrues, less the amount of leave granted 
while in service. 

As section 22 of the act of February 23, 1931, and the regulations thereunder 
applicable to Foreign Service personnel authorize pay without a charge to 
leave for the transit time necessary for return to the United States upon 
termination of service, the date of separation of a Foreign Service officer 
or employee, from which the lump-sum payment for his leave under the act of 
December 21, 1944, should be computed, is to be regarded as the date such 
officer or employee ordinarily would arrive at his home in the United States 
by the usually traveled route after date of relinquishment of duties at his 
foreign post. 

The reinstatement rights provided by the act of February 23, 1931, for Foreign 
Service officers after separation from the classified service by reason of 
appointment to some other position in the Government service are not 
affected by a break in service which may be occasioned by application of 
the lump-sum leave payment requirements of the act of December 21, 1944, 
in the absence of a provision to the contrary in applicable regulations. 

Where a Foreign Service officer is to be appointed ambassador or minister—also 
in the Foreign Service under the same leave system—there need not be 
regarded as having been a separation from the Foreign Service or a transfer 
to another leave system so as to require a lump-sum leave payment under 
the act of December 21, 1944, but, rather, leave may be granted between the 
termination of active duty as a Foreign Service officer and acceptance of 
appointment as ambassador or minister. 

Foreign Service officers and employees retiring for age, disability, or at the 
instance of the Secretary of State are subject to the lump-sum leave payment 
provisions of the act of December 21, 1944. 

While service of a Foreign Service officer at an unhealthful post, including periods 
of authorized leave, may be counted as time and one-half for retirement 
purposes under the provisions in 22 U. 8. Code 21 (k), such an officer is 
entitled to compensation at only the straight-time salary rate, and, there- 
fore, the compensation equivalent payable in a lump-sum pursuant to the act 
of December 21, 1944, for the leave of a retiring Foreign Service officer whose 


last post of duty is unhealthful may not be computed at the rate of time and 
one-half. 


Comptroller General Warren to the Secretary of State, March 7, 1945: 

I have your letter of February 22, 1945, reference FA, submitting 
for decision several questions relative to the application of the act of 
December 21, 1944, Public Law 525—providing for lump-sum pay- 
ments for annual or vacation leave—to officers and employees sepa- 
rated from the Foreign Service of the United States. 

The said act of December 21, 1944, provides, in pertinent part, as 
follows: 


That whenever any civilian officer or employee of the Federal Government or 
the government of the District of Columbia is separated from the service or elects 
to be paid compensation for leave in accordance with the Act of August 1, 1941, 
as amended by the Act of April 7, 1942, or section 4 of the Act of June 23, 1943, 
he shall be paid compensation in a lump sum for all accumulated and current 
accrued annual or vacation leave to which he is entitled under existing law. 
Such lump-sum payment shall equal the compensation that such employee would 
have received had he remained in the service until the expiration of the period 
of such annual or vacation leave * * 

SEc. 2. Upon the death of any civilian ileal or employee of the Federal Gov- 
ernment, or the government of the District of Columbia, compensation for all of 
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his accumulated and current accrued annual or vacation leave in a lump sum 
equal to the compensation that such employee would have received had he 
remained in the service until the expiration of the period of such annual or 
vacation leave shall be paid, upon the establishment of a valid claim therefor, 
in the following order of precedence: 

First, to the beneficiary or beneficiaries, if any, lawfully designated by the 
employee under the retirement Act applicable to his service ; 

Second, if there be no such designated beneficiary, to the estate of such deceased 
employee. 

Sec. 3. That all accumulated and current accrued leave be liquidated by a 
lump-sum payment to any civilian officer or employee of the Federal Government 
or the government of the District of Columbia in cases involving transfer to 
agencies under different leave systems. Such lump-sum payment shall equal the 
compensation that such employee would have received had he not been trans- 
ferred until the expiration of the period of such leave * * *, 

Sec. 4. The provisions of sections 1 and 2 of this Act shall not apply to officers 
and employees of the Panama Canal and Panama Railroad on the Isthmus of 
Panama. 


a YS ee YP 


_— 


The questions presented will be stated and answered in the order 
set forth in your letter. 


1. Do the provisions of this Act apply to the Foreign Service? 

Leave in the Foreign Service is granted under the following provision of 
Section 22 of the Act of February 23, 1931, which reads: 

“The Secretary of State is authorized, in his discretion and subject to‘such 
regulations as may be issued by the President, to grant to any officer or employee 
of the Foreign Service not to exceed sixty days annual leave of absence with pay. 
If such officer or employee returns to the United States the leave of absence 
granted * * * shall be exclusive of the time actually and necessarily occu- 
pied in going to and from the United States, and such time as may be necessarily 
occupied in awaiting sailing, Any portion of sixty days annual leave not granted 
or availed of in any one year may be cumulative, not to exceed, exclusive of time 
in transit and awaiting sailing, 120 days in three years or 180 days in four years: 
Provided further, That employees, not American citizens, may be granted not to 
exceed thirty days leave of absence with pay in any one year.” 

Unlike leave granted under the provisions of the Annual and Sick Leave Acts 
of March 14, 1936, from which officers and employees of the Foreign Service are 
exempted by section 5 thereof, Foreign Service leave, both current and cumula- 
tive, is granted at the discretion of the Secretary of State. Since the Act of 
December 21, 1944, provides for a lump sum payment for all accumulated and 
current accrued annual or vacation leave to which an officer or employee is entitled 
under existing law and since, according to Comptroller General’s decision A-84247 
of November 23, 1938, Foreign Service Officers and employees have no earned 
rights to leave, it would seem that the Act of December 21, 1944, would not apply 
to leave granted under the Act of February 23, 1931. 

If, notwithstanding the wording of the Act of February 23, 1931 and previous 
decisions upholding the discretionary granting of leave thereunder, it is decided 
that the Act of December 21, 1944 does apply to the Foreign Service of the United 
States, the following questions are pertinent. 

2. Are the provisions of this general law construed to make mandatory the 
granting of all accumulated and current leave that may have accrued to an 
officer or employee separating from the Foreign Service or may the granting 
of leave in such circumstances continue on a discretionary basis with the lump 
sum payment only being mandatory? 

It may be stated that only rarely is an officer or employee separated from the 
Service without leave being granted, the usual amount granted being from sixty 
to ninety days.” 


Section 1 of the act of December 21, 1944, 58 Stat. 845, provides that 
its provisions are applicable to “any civilian officer or employee of 
the Federal Government,” which, of course, would include officers and 
employees of the Foreign Service of the United States. The same 
expression is used in section 2 of the statute, indicating that payment 
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in death cases was not intended to be limited to cases of death of 
officers or employees subject to any one leave system. Note, in that 
connection, that the statute recognizes there may be more than one 
retirement system involved in determining the designation of bene- 
ficiaries first entitled to receive the lump-sum payment. The designa- 
tion of beneficiaries is authorized under the Foreign Service Retire- 
ment Act. 22 U.S.C. 21 (i). Section 3 of the statute, 58 Stat. 846, 
provides for lump-sum payments for leave upon transfer of employees 
from one leave system to another. There is nothing in that section 
to indicate any intention to allow a lump-sum payment for leave to 
officers and employees of other agencies of the Government upon trans- 
fer to the Foreign Service of the United States and to deny the same 
benefit to officers and employees of the Foreign Service of the United 
States upon transfer from that Service to another office or position 
under another leave system. See decision of October 18, 1944, 24 
Comp. Gen. 304, wherein the Government leave systems are mentioned 
and, wherein it was held that the Secretary of State was without 
authority to provide by regulation for transfer of leave credits upon 
transfer of personnel of the Foreign Service of the United States to 
the departmental service and vice versa—the second paragraph of the 
syllabus of said decision reading: 

The transfer of leave credits between service or employment under different 
leave systems is not now authorized by law and may not be authorized by 
regulation. 

Evidently, section 3 of the lump-sum law was intended to protect the 
leave rights of employees previously affected adversely by application 
of the rule stated in that decision and, accordingly, no sound reason 
is apparent for limiting application of the lump-sum law to officers 
and employees of other Federal agencies upon transfer to the Foreign 
Service of the United States. Compare answer to question 2, decision 
of January 30, 1945, B-47256, 24 Comp. Gen. 578. Also, applying 
the well-known rule of statutory construction expressed by the legal 
maxim, Hepressio unius est exclusio alterius, the exclusion expressly 
made in section 4 of the statute of officers and employees of The 
Panama Canal and Panama Railroad on the Isthmus of Panama from 
the provisions of sections 1 and 2 of the statute, requires the conclu- 
sion that the personnel of the Foreign Service of the United States, 
which is not expressly excluded, are included within the purview of 
the statute and that the leave laws and regulations previously applica- 
ble to the Foreign Service of the United States must be regarded as 
having been modified by the act of December 21, 1944, to the extent 
necessary to permit application of the provisions of the lump-sum- 
leave-payment law to the personnel of the Foreign Service of the 
United States upon as uniform a basis as possible with the general rule 
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stated in decisions of this office applicable to Federal personnel under 
other leave systems. 

In the light of the foregoing question 1 and the first alternate ques- 
tion under question 2 are answered in the affirmative. 

Referring to the second alternate question under question 2, while 
it remains discretionary with the Secretary of State, as provided by 
law, to grant or deny annual leave to the personnel of the Foreign 
Service of the United States while they remain in that Service, no 
discretion remains in the Secretary of State to determine the amount 
of terminal annual leave standing to the credit of an officer or employee 
in the Foreign Service of the United States that will be granted at the 
time of separation from that service by resignation, retirement, death, 
or transfer to a position under another leave. system. Hence, the 
Secretary of State has no discretion in the matter of determining the 
amount of the lump-sum payment authorized to be made under the 
act of December 21, 1944. Notwithstanding the discretionary feature 
of the Foreign Service leave law, to which you refer, section 22, act 
of February 23, 1931, 46 Stat. 1210, I am unable,to conclude that the 
Congress intended application of the lump-sum law to the personnel 
of the Foreign Service of the United States in that respect to be any 
less beneficial, or upon any different basis, than has been provided 
for the personnel of the Federal Government under other leave sys- 
tems. In all cases, the lump-sum payment will be the entire amount 
of compensation to which the officer or employee of the Foreign Serv- 
ice of the United States would have been entitled had he remained 
in such service during the maximum period of annual leave which he 
could have received under the applicable laws and regulations at the 
time of separation or transfer to another leave system, less the amount 
of leave he was granted while in the service within the discretion of 
the Secretary of State. The Congress could not have intended to 
create a situation authorizing any disparity in the application of the 
law. ‘This office has expressed the view, based upon the legislative 
history of the enactment, that a uniform application of the law was 
intended. See answer to question 2, decision of January 11, 1945, 
B-46683, 24 Comp. Gen. 511. 

3. Will the date of separation from the Service be the date of relinquishment 
of duties at the post or the date of arrival at the officer’s or employee’s home? 

In as much as the Foreign Service leave law provides that when a person 
returns to the United States on leave the time actually and necessarily occupied 
in going to and from the United States is not chargeable against his leave, 
it has been the policy of the Department to grant officer or employee separating 
from the Service home leave of absence, upon the expiration of which his separa- 
tion would become effective. The actual and necessary transit time would not 
be charged against the leave granted and such leave, with any amount taken 
en route deducted therefrom, would begin upon his arrival at his home. Usually 


a person leaving the Service relinquishes his duties and immediately proceeds 
to his home. Only in rare instances is leave taken en route. 
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4. If it is held that the date of separation from the Service is the date of 
relinquishment of duties,.may an officer or employee make a claim for transit 
salary to which he would otherwise be entitled? 

It is pointed out that under the provisions of the Foreign Service Regulations 
any person who has served continuously for a period of at least two years is 
entitled, in addition to transit salary, to transportation to his home in the 
United States at Government expense. 


As the controlling statute and regulations applicable to the per- 
sonnel of the Foreign Service of the United States authorize transit- 
time pay without charge to leave for the “time actually and necessarily 
occupied in going to and from the United States” upon termination of 
service, the date of separation will be the date the officer or employee 
ordinarily would arrive at his home in the United States by the 
usually-traveled route after date of relinquishment of duties at his 
post—that is, the last day through which transit-time pay would be 
payable under the law and regulations. Cf. 24 Comp. Gen. 391. The 
lump-sum payment should be computed immediately following such 
date of separation, there no longer being any authority to grant 
“home” leave immediately prior to termination of service. 

The answer, supra, to question 3 renders it unnecessary to answer 
question 4. 


5. Section 5 of Title 22 of the United States Code provides in part that rein- 
statement of Foreign Service Officers separated from the classified service by 
reason of appointment to some other position in the Government service may 
be made by Executive Order of the President under such rules and regulations 
as he may prescribe. We have had instances wherein this has occurred and 
the transfer from the Foreign Service and reinstatement therein have always 
been effected without a break in service, any interim between relinquishment 
of duties in one-service and entrance on duty in the other being covered by 
leave. Would the reinstatement rights of an officer be affected if there were a 
break in service occasioned by the application of Public Law 525? 


Section 5, Title 22, U. S. Code, provides: 


Appointment of Foreign Service officers; examination and probation; transfers 
from State Department; citizenship requirement; reinstatement. 

Appointments to the position of Foreign Service officer shall be made after 
examination, and officers so appointed shall serve a suitable period of probation 
in an unclassified grade or, under such rules and regulations as the President 
may prescribe, after five years of continuous service in an executive or quasi- 
executive position in the Department of State, by transfer therefrom: Provided, 
That no candidate shall be eligible for examination for Foreign Service officer 
who is not an American citizen and who shall not have been such at least fifteen 
years: Provided further, That reinstatement of Foreign Service officers separated 
from the classified service by reason of appointment to some other position in 
the Government service may be made by Executive order of the President under 
such rules and regulations as he may prescribe. Except that the. number of 
such Officers reinstated shall not affect the number of the percentage of the 
class provided in section 3 of this title (May 24, 1924, ch. 182, §5, 43 Stat. 141 
as renumbered § 12 and amended Feb. 23, 1931, ch. 276, § 7, 46 Stat. 1208). 


It is understood that question 5 relates to reinstatements authorized 
by the second proviso of the above-quoted ‘statute. If that be correct, 
there appears no prohibition in the statute against reinstatements 
under the terms and conditions otherwise prescribed after a break in 
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service, and no provision of the regulations has been called to attention, 
or found, which would prohibit reinstatement after a break in service. 
If no such prohibition is contained in applicable regulations, question 5 
is answered in the negative. 


6. There are occasions upon which Foreign Service Officers are appointed 
Ambassadors and Ministers. In order that an Officer might accept the higher 
position, his resignation as a Foreign Service Officer has been accepted and if he 
has been unable to take oath of office as Ambassador or Minister directly follow- 
ing his relinquishment of duties as a Foreign Service Officer, leave necessary to 
preserve continuity of service has been granted. In as much as leave for Foreign 
Service Officers and for Ambassadors and Ministers is granted under the same 
leave system, would it be necessary to make a lump sum payment for the leave 
accrued as a Foreign Service Officer? 


So far as here material a lump-sum payment for leave under section 
1 of the act of December 21, 1944, is required only when an officer or 
employee “is separated from the service”; and section 3 of the statute 
provides for a lump-sum payment for leave only upon transfer to 
another leave system. If a foreign service officer is to be appointed 
ambassador or minister—also in the Foreign Service of the United 
States under the same leave system—there need not be regarded as 
having been a separation from the Foreign Service of the United 
States or a transfer to another leave system within the meaning of the 
lump-sum payment law, but, on the contrary, leave may be granted 
between the termination of active duty as a foreign service officer and 
acceptance of appointment as ambassador or minister. Cf. answer to 
question (4), last subquestion, decision of January 18, 1945, B-46946, 
24 Comp. Gen. 540. 


7. Will all retirements under the Foreign Service Retirement and Disability 
System be subject to this Act? 

Under the provisions of Section 26 of the Act of February 23, 1931, as amended, 
Foreign Service Officers may retired (a) for age; (b) voluntarily on the basis of 
the completion of thirty years of service; (c) on disability; and (d) at the 
instance of the Secretary of State. The Act also provides that all leave of absence 
other than more than six months leave without pay shall be included in computing 
service credit. 

For an officer to be retired on disability or at the instance of the Secretary of 
State, it is necessary that he shall have completed fifteen years of service. In 
some instances, the final duty date may be prior to the completion of fifteen 
years of actual service, but the leave granted would enable him to receive 
sufficient credit to retire. Attention is called to the fact that an officer must serve 
three times the years required under the Civil Service Law before he may retire 
on disability and the required forfeiture of terminal leave credit may work a 
real hardship in some cases. 


Except as to the period of service required, and certain other condi- 
tions not here material, there is no difference between the situation 
here presented and that presented in retirement cases under the Civil 
Service Retirement Act heretofore considered under the lump-sum 
payment law. See answer to question 2, decision of January 11, 1945, 
B-46683, supra; answer to question (2), decision of January 13, 1945, 
B-46790, 24 Comp. Gen. 526; and answer to question (4), first subdi- 
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vision, decision of January 18, 1945, B-46946, supra. Also, see deci- 
sion of February 16, 1945, B-47646, 24 Comp. Gen. 617. For the rea- 
sons stated in those decisions, this question must be and is answered 
in the affirmative. Of course, in disability retirement cases the lump- 
sum law does not preclude the granting of sick leave (22 U.S. C. 17a), 
or leave without pay, prior to separation of a foreign service oflicer or 
employee by retirement. Cf. decision of February 14, 1945, B-47583, 
24 Comp. Gen. 616. 


8. The Retirement Law also provides that service at an unhealthful post shall 
count as time and one half. If an officer whose last post of service prior to 
retirement is unhealthful is required to serve until the actual date of retirement 
and receive a lump sum payment for the six months of leave usually granted, he 
is losing credit for nine months of service. Should his lump sum payment then 
be for six months or for nine months? 

Since the Act of February 23, 1931, is a special statute, the provisions of which 
are not specifically repealed or modified by the general statute of December 21, 
1944, it would seem that this later general law should not be construed to deprive 
Foreign Service personnel of the privileges granted them under the earlier 
special ‘act. 


Section 21 (k), Title 22, U. S. Code, provides: 


(k) Unhealthful posts; computation of length of service. 

The President is authorized from time to time to establish, by Executive order, 
a list of places which by reason of climatic or other extreme conditions are to be 
classed as unhealthful posts, and each year of duty subsequent to January 1, 1900, 
at such posts inclusive of regular leaves of absence, of officers already retired 
or hereafter retired, shall be counted as one year and a half, and so on in like 
proportion in reckoning the length of service for the purpose of retirement, 
fractional months being considered as full months in computing such service: 
Provided, however, That the President may at any time cancel the designation of 
any places as unhealthful without affecting any credit which has accrued for 
service at such posts prior to the date of the cancelation. 

That statute relates solely to the crediting of service as longevity 
for retirement purposes. That is to say, all service performed at un- 
healthful posts, including periods of authorized leave, counts as 
time and one-half for retirement purposes. However, it is not under- 
stood that an officer whose last post of duty was at an unhealthful 
post has been paid, or is entitled to be paid, nine months’ salary for 
six months of active service, or for six months of terminal annual 
leave. Consonant with the answer to question 7, terminal annual leave 
immediately prior to retirement may not be granted. Section 1 of 
the act of December 21, 1944, provides that: 


* * * Such lump-sum payment shall equal the compensation that such 


employee would have received had he remained in the service until the expira- 
tion of the period of such annual or vacation leave * * *. 

Applying that provision of the statute to the case presented it would 
follow that the lump-sum payment would be for six months’ salary, 
rather than for nine months’ salary. 
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(B-48070) 


LUMP-SUM LEAVE PAYMENTS 






Where, at or near the end of a calendar year, an employee resigns or enters 
the armed forces with more than 90 days’ annual leave to his credit, the 
lump-sum payment authorized by the act of December 21, 1944, for all accu- 
mulated and current accrued leave may include payment for all current 
accrued leave as well as the 90 days’ accumulated leave, even though the 
leave period over which the lump-sum payment is computed extends into 
the next calendar year and, under the act of December 17, 1942, only 90 days’ 
annual leave may be carried over from one year to the next. 

The holding herein to the effect that an employee having more than 90 days’ 
accumulated and current accrued annual leave who leaves his civilian posi- 
tion at or near the end of a calendar year to enter the armed forces may 
be paid a lump sum under the act of December 21, 1944, for all of his 
accumulated and current accrued leave, notwithstanding the proyisions 
of the act of December 17, 1942, allowing only 90 days’ annual leave to be 
carried over from one year to the next, is also applicable in the case of such 
an employee who does not elect to be paid for his leave until after January 1. 

The lump-sum leave payment authorized by section 2 of the act of December 21, 
1944, to be made to the designated beneficiary or estate of a deceased em- 
ployee should be computed over the period beginning with the day following 
the date of death, regardless of the time of day at which death occurs. 

While no pay rolls are required to be forwarded to the General Accounting Office 
in connection with claims for unpaid compensation and lump-sum leave 
payments under section 2 of the act of December 21, 1944, due in the case of 
deceased employees, provided there be furnished an administrative report 
otherwise showing the amount due and the basis upon which each class 
of claim is computed, it would be preferable for the administrative report 
to take the form of one short-form pay roll showing as separate items the 
amount of unpaid compensation due and the lump-sum leave payment, 
including the basis upon which each has been computed. 

The lump-sum leave payment statute of December 21, 1944, does not affect the 
rules and regulations controlling the transfer of sick leave upon transfer or 
reappaintment of employees and the granting of within-grade promotions 
under the act of August 1, 1941, except that the 30-day “break in service” as 
defined by section 1.1 (g) of the Annual and Sick Leave Regulations and by 
section 2 (c) of the Executive regulations respecting within-grade promo- 
tions now is to be regarded as beginning to run from the last day of active 
duty preceding the period over which the lump-sum leave payment is 
computed. 24 Comp. Gen. 511, amplified. 

Where an employee is granted annual-leave without advance notice that he is 
to resign during or after the leave period without returning to duty, the 
separation date may be fixed, in the light of the lump-sum leave payment 
statute of December 21, 1944, to coincide with the termination date of the 
pay-roll period current when notice of the resignation is received in the 
administrative office, and a lump-sum payment made for any leave extending 
beyond that date, so as not to require pay-roll adjustments ; however, adjust- 
ment of leave on leave should be made in accordance with section 4.2 (b) of 
the Annual and Sick Leave Regulations. 24 Comp. Gen. 511, amplified. 












































Comptroller General Warren to the Price Administrator, Office of Price Admin- 
istration, March 7, 1945: 


I have your letter of February 8, 1945, submitting for decision sev- 
eral questions relative to the application of the act of December 21, 
1944, 58 Stat. 845, Public Law 525. 


The questions will be stated and answered in the order presented. 


1. An employee had to his credit 838 hours of annual leave as of December 26, 
1944, at the close of which date he entered on military furlough and applied for 
his leave. May he be paid in a lump sum for the entire amount of annual leave 
to his credit, or should the grant be limited to 752 hours, counting 32 hours from 
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December 27 through December 31 plus 720 hours, the maximum accumulation 
allowed under Public Law 806—77th Congress [56 Stat. 1052] ? 

2. Would your answer to question 1 be the same if the employee entered on 
military furlough on December 26, 1944, but did not elect until after January 1, 
1945, to be paid for his annual leave? 

3. Would your answer to question 1 be the same if the employee had resigned 
rather than entered on military furlough? 


Section 1 of the act of December 21, 1944, specifically provides that 
the lump-sum payment shall represent compensation “for all accumu- 
lated and current accrued * * * leave.” (Italics supplied.) 
Hence, while the date of an employee’s separation from the service, or 
last day of active civilian service immediately prior to entrance into 
the armed forces, is during the latter part of a calendar year, he may 
be paid for both the annual leave accumulated up to the end of the 
preceding year, not to exceed 90 days, plus the unused current year’s 
accrued leave to his credit at the date of separation or military fur- 
lough. The fact that the leave if granted pursuant to the procedure 
in effect prior to December 21, 1944, would have extended over into 
the next year, has no bearing upon the matter; that is to say, the total 
amount of leave need not be reduced to 90 days as of January 1 of the 
next year. Hence, an employee who is separated from the service on 
December 31, or whose last day of active civilian duty prior to entrance 
into the armed forces is December 31, could have to his credit a max- 
imum of 116 days of annual leave—90 days accumulated up to the end 
of the preceding year and 26 days current accrued leave earned during 
the year on the last day of which his active service terminated—for 
which a lump-sum payment would be payable representing the com- 
pensation at the salary rate received as of December 31, computed 
over the period beginning January 1 of the next year. Accordingly, 
the employee mentioned in question 1 is entitled to be paid a lump 
sum representing compensation at the rate payable as of December 26, 
1944, which would have been earned over 838 hours (104 days, 6 hours) 
annual leave. Also, questions 2 and 3 are answered in the affirmative. 
Referring to question 2, the delay in election to be paid for the leave 
does not change the effective date of separation or military furlough. 
See decision of January 16, 1945 (B-46831, 24 Comp. Gen. 528, answer 
to question 8). 

4. On December 16, 1944, an employee applied for all of the sick leave to his 
credit to be followed by terminal annual leave. The sick leave expired on 
December 23. Thus, on December 21, 1944, the effective date of the Act, the 
employee was in a “terminal sick leave status”. Would the effective date of 


his resignation be December 23, thus qualifying him for a lump sum payment 
for his terminal annual leave? 


In decision of February 14, 1945, B-47583, 24 Comp. Gen. 616, it 
was stated: 
The act of December 21, 1944, Public Law 525, authorizes payment in a 
lump sum for accumulated and current accrued annual or vacation leave to the 


credit of an employee upon separation from the service. The statute has no 
effect whatever upon the granting of sick leave immediately prior to separation 
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under the laws, regulations, and decisions of this office controlling the grant- 
ing of sick leave. * * * 


The decision held that the date of separation is the termination 
date of the sick leave; hence, in the case here presented the effective 
date of separation would be December 23, 1944—subsequent to the 
effective date of the lump-sum leave law. Accordingly, this question 
is answered in the affirmative. 

5. If an employee applies for and is granted his accrued sick leave beginning 
after December 21, 1244, followed by terminal annual leave, would the rule 
outlined in reply to question 4 apply? Are we correct in assuming that regular 
semi-monthly payments should be made for “terminal” sick leave? 

The first part of the question is answered in the affirmative. Your 
assumption stated in the second part of the question is correct. 

6. An employee died at 11 a. m. on January 18, 1945. It has been the prac- 
tice to allow salary for the entire day on the date of death, regardless of the 
hour of demise if the employee was otherwise in a pay status. From what 
date and hour should the lump sum payment for annual leave be computed? 
If you rule that the leave must be computed from the hour of death, may we 
continue to pay salary for the entire date of death if the employee had no 
annual leave to his credit? 

In decision of September 9, 1929, 9 Comp. Gen. 111, it was held 
(quoting from the syllabus) : 


Payment may be made to the one legally entitled thereto of the compensation 
due a deceased employee of the United States up to and including the date of 
death, but payment may not be made to include any date later than that on 
which the employee was last known to be alive. 


That rule has been applied by this office in the settlement of claims 
and accounts regardless of the time during the day that death occurs. 
No change in that rule is required by reason of the lump-sum law. 
Hence, in the case presented, the lump-sum payment for annual leave 


should be computed beginning with January 19, 1945, the day fol- 
lowing date of death. 


7. Unpaid salary due to a deceased employee is payable to the estate, whereas 
the lump sum payment for annual leave may be due a designated beneficiary. 
Does your oflice require that separate payrolls be prepared for each type of 
payment? If only one payroll is required, should the two types of payments 
be shown as one or two entries on the roll? 

All claims in death cases of both classes mentioned in this question 
should be forwarded to the General Accounting Office for settlement. 
Form 1055 executed by the claimant or claimants should be forwarded, 
if possible. See decision of January 13, 1945, B-46726, 24 Comp. Gen. 
522, answer to question (4). While no pay rolls are required to be 
forwarded to this office in death cases provided there be furnished an 
administrative report otherwise showing the amount due and the 
basis upon which computed as to each class of claim, this office would 
prefer that the administrative report take the form of one short-form 
pay roll showing two items, one for the amount of unpaid compen- 
sation due the decedent to include date of death, and the other the 
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lump-sum payment for leave, including the basis upon which the 
amounts have been computed. 

8. Decision B-46683 dated January 11, 1945, has been construed to prohibit 
the recrediting of sick leave even when an individual is reemployed within 
30 days after having received a lump sum payment. Inasmuch as the Civil 
Service Commission under proper authority has defined “break in service” as 
“separation from the Federal service for a period of 30 or more calendar days” 
(Section 1.1 (g) of the leave regulations), clarification of the rule would be 
appreciated. Please clarify also the status of the “30-day rule” used in de- 
termining rights to within grade promotions and reemployment benefits when 
a lump sum payment for annual leave is involved. 

Question and answer 5, decision of January 11, 1945, B-46683, 24 
Comp. Gen. 511, were stated as follows: 

5. How does Public Law 525 affect the following conditions relative to the 
status of a person re-employed either at the same grade or at a different grade 
prior to the expiration of the period covered by the lump-sum payment? 


(a) Prior service toward a within-grade promotion under the provisions of 
Public Law No. 200, 77th Congress. 


(b) Transfer of accrued sick leave. 
(c) Re-employment rights. 
7 ; * - . 7 . * 


Question 5 is not entirely clear, but, as understood, it may be stated that the 
last day of active service of an employee receiving a lump sum payment for leave 
will be the date of separation from the service and any period between that 
date and the date of reemployment, either in the same or a different agency, 
must be regarded as a break in service for the purpose of determining rights to 
within-grade promotions, transfer of sick leave and reemployment benefits, even 
though the period used as the measure for computing the lump sum payment for 
leave otherwise would bridge over the break in service in whole or in part. 
The question as here presented indicates a misunderstanding by your 
office as to the effect of that decision. The only rule intended to be 
stated in the above-quoted question and answer is that the last day of 
active duty is to be regarded as the date of separation from the service, 
that when such separation occurs there is a break in service, and that 
the period over which the lump-sum payment for leave is computed 
is not to be regarded as “service” so as to prevent a “break in service” 
within the meaning of regulations controlling the transfer of sick 
leave and the granting of within-grade promotions. The act of 
December 21, 1944, has no effect upon the transfer of sick leave or 
the granting of within-grade promotions. See decision of February 
14, 1945, B-47583, 24 Comp. Gen. 616, a part of which is quoted in the 
answer to question 4, supra. Accordingly, the above-quoted decision 
of January 11, 1945, does not “prohibit the recrediting of sick leave 
even when an individual is reemployed within 30 days after having 
received a lump-sum payment” (quoting from question 8), and that 
decision should not be so construed. In other words, the rules and 
regulations controlling the transfer of sick leave upon transfer or 
reappointment of employees from one position to another, and the 
rules and regulations controlling the granting of within-grade pro- 
motions in effect prior to December 21, 1944, continue in effect after 
that date, except that the period of the 30-day “break in service” as 
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defined by section 1.1 (g) of the leave regulations and by section 2 (c) 
of the “regulations governing within-grade salary advancements,” 
Executive Order No. 8882, dated September 3, 1941, begins to run from 
the last day of active duty prior to the beginning of the period over 
which the lump-sum payment for annual leave is computed, rather 
than from the last day of terminal annual leave, which was the rule 
prior to December 21, 1944. 

9. An employee tenders his resignation during a period of annual leave, or 
after he has exhausted his annual leave, and the administrative office had no 
knowledge when the leave was granted that the employee would not return to 
duty. What is the effective date of termination: (a) the last day of actual 
duty, (b) the date of the resignation notice, (c) the date the resignation notice 
is received in the administrative office, or (d) the date of acceptance of the 
resignation by the proper administrative authority. 

In decision of January 11, 1945, B-46683, it was held, in answer 
to question 2 therein, that “terminal annual or vacation leave may 
not be granted immediately prior to separation from the service in any 
case where it is known in advance that the employee is to be separated 
from the service.” (Italics supplied.) Where annual leave is granted 
in accordance with the usual procedure without knowledge by the 
administrative office that the employee is to resign, but the employee 
does resign during or after the period of the annual leave already 
properly granted, the date of separation based upon the resignation 
may be fixed administratively so as not to require adjustments in pay 
rolls. Hence, in such cases the date of separation from the service 
may be fixed administratively to coincide with the termination date 
of the pay roll period current when notice of the resignation is received 
in the administrative office, and a lump-sum payment made for any 
leave extending beyond that date. However, in that connection refer- 
ence is made to the following rule stated in decision of February 29, 
1944, 23 Comp. Gen. 638 (quoting from the syllabus) : 

Under the Annual and Sick Leave Regulations effective January 1, 1944, an 
employee does not in any case earn leave on leave granted over a period immedi- 
ately preceding separation from the service, and if leave on leave has been 
granted erroneously because of the fact that the administrative office had no 
advance information that the employee intended to resign at the termination of 
his leave, a charge properly is for asserting against the employee for the over- 


drawn leave representing the amount of compensation which actually was paid 
for the period of leave on leave. 


That rule still is in effect (see section 4.2 (b) of the current leave 
regulations effective January 1, 1945), and would require a charge to 
be raised against any employee whose separation date based upon a 
resignation is fixed as above authorized after all his leave had expired. 
Also, in making a lump-sum payment for the remainder of the leave 
running after the expiration date as above authorized, there should be 
withheld any payment for leave which would have accrued after the 
last day of active duty (leave on leave). 
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(B-45178) 


COMMISSIONED OFFICERS OF PUBLIC HEALTH SERVICE—PROPERTY 
DAMAGE, LOSS, OR DESTRUCTION 


Commissioned officers of the Public Health Service detailed for duty with the 
Coast Guard when it is operating “as part of the Navy” under the provisions 
of Executive Order No. 8929 may be regarded as “serving with the Navy” 
within the meaning of section 6 of the act of October 27, 1943, applying the 
provisions thereof with respect to reimbursement of certain naval personnel 
for the loss, damage, or destruction of personal property to the personnel of 
the Public Health Service when serving with the Navy. 

In view of the provisions of section 8 of the act of October 27, 1943, respecting 
reimbursement for personal property losses of naval, etc., personnel, to the 
effect that Coast Guard appropriations available for payment of claims 
under the similar act of October 6, 1917, now repealed, are available for 
payment of claims under the 1943 act, Coast Guard appropriations thus made 
available may be used for payment of claims of Public Health Service com- 
missioned officers who, by reason of section 6 of the 1943 act, were entitled 
to reimbursement for their property losses, etc., when serving with the Coast 
Guard, although said appropriations were not theretofore used for payment 
of such claims. 

The rights of Public Health Service commissioned officers serving with the Navy 
to reimbursement for the loss, damage, or destruction of personal property 
under the provisions of the act of October 27, 1943, relating to property 
losses, etc., of naval personnel, as specifically provided by section 6 thereof, 
were unaffected by the provisions of the act of November 11, 1943, relating 
to the organization and functions of the Public Health Service, since the 
latter act assimilated the military benefits rights of such officers to those of 
naval, as well as military, commissioned personnel. 

Section 6 of the act of October 27, 1943, making the provisions of the act (relating 
to reimbursement for the loss, damage, or destruction of personal property 
of naval personnel) applicable to -Public Health Service personnel when 
serving with the Navy, is inapplicable to Public Health Service commissioned 
officers from and after the date of the Public Health Service Act of July 1, 
1944, which assimilates the military benefits rights of such officers to those 
of commissioned officers of the Army; instead, such Public Health Service 
officers now are entitled to reimbursement for personal property losses, etc., 
under the provisions of existing law applicable to Army officers. 





Assistant Comptroller General Yates to the Secretary of the Navy, March 8, 
1945: 

There has been considered your letter of October 14, 1944, with en- 
closures from the Acting Commandant, United States Coast Guard, 
requesting a decision relative to the appropriation legally available for 
reimbursement to commissioned officers of the Public Health Service 
when serving with the Coast Guard in time of war, for loss, damage, or 
destruction of their personal property under the provisions of the act 
of October 27, 1943, 57 Stat. 582, 583. 

The said act of October 27, 1943, provides, in pertinent part, as 
follows: 

That the Secretary of the Navy and, subject to appeal to the Secretary of the 
Navy, such other officer or officers as he may designate for such purposes and 
under such regulations as he may prescribe, are hereby authorized to consider, 
and to ascertain, adjust, determine, and pay any claim filed under oath of the 
commissioned, appointed, enrolled, and enlisted personnel of the Navy and Marine 
Corps, and of the Coast Guard when operating as a part of the Navy, and of 
civilian employees of the Naval Establishment, for loss, damage, or destruction of 


their private personal property occurring on or after December 7, 1941, when 
such loss, damage, or destruction is not due to fault or negligence on the part 
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of the claimant and has occurred or shall hereafter occur under the following 
circumstances : 

First. When the loss, damage, or destruction is due to operations of war, ship- 
wreck, or other marine disaster, or the wreck of an aircraft or other disaster 
thereto: Provided, That the term “marine disaster” as used herein shall include 
an accident occurring on board a vessel. 

Second. When the loss, damage, or destruction is in consequence of the service- 
man or employee having given his attention to the saving of the life of another, 
or of property belonging to the United States. 

Third. When such property is lost, damaged, or destroyed by reason of being 
shipped on board an unseaworthy vessel by order of an officer authorized to give 
such order or direct such shipment; or is lost, damaged, or destroyed, whether 
or not due to negligence on the part of Government personnel, while in shipment 
pursuant to orders issued by competent authority, but where the property was 
transported by a common carrier, the reimbursement shall be limited to the extent 
of such loss, damage, or destruction over and above the amount recoverable from 
such carrier. 

Fourth. When such property is lost, damaged, or destroyed by reason of being 
furnished at the direction of competent authority to another person under 
conditions of immediate and urgent distress. 

Reimbursement may be made in all such cases for loss, damage, or destruction 
of such articles as are required to be possessed and used by officers, enlisted men, 
and others in connection with their service or employment, and such additional 
items of personal property, including money or currency, as the Secretary of the 
Navy shall determine to have been reasonably and properly in the place when 
they were lost, damaged, or destroyed, in consequence of the service or employ- 
ment in which the serviceman or employee was engaged: Provided, That reim- 
bursement may be, made for loss of money or currency only when such money 
or currency has been deposited for safe keeping as provided by regulations pro- 
mulgated by the Secretary of the Navy or as provided by orders of the commanding 
officer. 

Sec. 2. The Secretary of the Navy is authorized to reimburse the claimant in 
kind out of available Government property, or to pay the amount determined to 
be due on claims under this Act, out of any appropriation available for the purpose. 


* * * * * * _* 


Sec. 6. The provisions of this Act shall apply to the personnel of the Coast 
and Geodetic Survey and Public Health Service when serving with the Navy. 


* + * * ~ * * 


Seo. 8. The appropriations available to the Navy Department and the Coast 
Guard for the payment of claims under the provisions of the Act of October 6, 
1917 (40 Stat. 389), as amended, are hereby made available for the payment or 
reimbursement of claims determined under the provisions of this Act. 


It appears from the enclosures accompanying your letter that, aside 
from the question as to the particular appropriation available for 
payment of such claims, there is doubt whether a commissioned of- 
ficer of the Public Health Service serving with the Coast Guard when 
the Coast Guard is operating as a part of the Navy is “serving with the 
Navy” within the meaning of section 6 of the act of October 27, 1943, 
supra. 

Executive Order No. 8929, dated November 1, 1941, provides: 

By virtue of the authority vested in me by section 1 of the act of Congress 
approved January 28, 1915, 88 Stat. 800 (U. S. C., title 14, sec. 1), as amended by 
sections 5 and 6 of the act of July 11, 1941, Public Law 166, 77th Congress, 1st 
Session, it is hereby directed that the Coast Guard shall from this date, until 


further orders, operate as a part of the Navy, subject to the orders of the Secretary 
of the Navy. 


Under the provisions of the quoted Executive order, the Coast 
Guard now is operating as a part of the Navy and it seems clear that 
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personnel of the’ Public Health Service detailed for duty with the 
Coast Guard while so operating are “serving with the Navy.” The 
fact that immediate jurisdiction over such personnel is exercised by 
Coast Guard rather than Navy personnel in nowise would affect the 
character of their service as service with the Navy since, under the 
circumstances stated, the Coast Guard is operating as “a part of the 
Navy.” Accordingly, commissioned officers of the Public Health 
Service detailed for duty with the Coast Guard when it is operating 
as a part of the Navy properly may be regarded as “serving with the 
Navy” within the meaning of section 6 of the said act of October 
27, 1943. 

With respect to the specific question raised as to the appropriation 
available for reimbursement under the provisions of the 1943 act, 
supra, to commissioned officers of the Public Health Service when de- 
tailed to the Coast Guard, it will be noted that section 8 thereof specifi- 
cally provides that appropriations available to the Navy Department 
and the Coast Guard for payment of claims under the provisions of 
the act of October 6, 1917, 40 Stat. 389, “are hereby made available 
for the payment or reimbursement of claims determined under the 
provisions of this Act.” Manifestly, the availability of the appro- 
priations thus mentioned is not limited to payment of claims of the 
character cognizable under the said 1917 act. On the contrary, it is 
provided specifically that the appropriations theretofore available for 
payment or reimbursement under the 1917 act shall be available for 
payment of claims arising under the 1943 act. Hence, the fact, as 
stated by the Acting Commandant, that the Coast Guard appropria- 
tion has not been held applicable to claims, under the 1917 act, of 
commissioned officers of the Public Health Service serving with the 
Coast Guard would not preclude payment therefrom of claims of such 
officers arising under the 1948 statute. 

Since reimbursement under the provisions of the 1943 act to com- 
missioned officers of the Public Health Service detailed for duty with 
the Coast Guard clearly appears an expense chargeable to Coast Guard 
funds rather than Navy funds, the appropriation “Pay and Allow- 
ances, Coast Guard,” which now has replaced the appropriation 
“Coast Guard”—available for payment of claims under the 1917 act— 
properly should be charged with such expense. 

Subsequent to the act of October 27, 1943, supra, there was enacted 
the act of November 11, 1943, 57 Stat. 587, an act relating to the 
organization and functions of the Public Health Service, which was 
later repealed by the act of July 1, 1944, 58 Stat. 682. Under the pro- 
visions of the act of November 11, 1943, commissioned officers of the 
Public Health Service in time of war and under certain other condi- 
tions were entitled to military benefits as provided by law “in the case 
of commissioned military and naval personnel of the United States.” 
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While not included in the benefits specifically mentioned, the right to 
reimbursement for loss of private personal property was one of the 
“military benefits” authorized therein. See statement of Mr. Alanson 
W. Wilcox, assistant general counsel, Federal Security Administra- 
tion, on page 110, Hearing before a Subcommittee of the Committee 
on Interstate and Foreign Commerce, House of Representatives on 
H. R. 3379—the provisions of which as modified by H. R. 4624 subse- 
quently were enacted into law as the said act of July 1, 1944. Since 
by virtue of the provisions of the said act of November 11, 1943, com- 
missioned officers of the Public Health Service—so far as concerned 
their rights to military benefits—were assimilated to commissioned 
naval personnel as well as commissioned military personnel, the rights 
of such officers to reimbursement under the provisions of the act of 
October 27, 1943, were unaffected and, while such officers were detailed 
for duty with the Coast Guard, the applicable Coast Guard appropria- 
tion would continue to be available for payment or reimbursement to 
them. 

However, by the act of July 1, 1944, supra, the assimilation of the 
rights of commissioned officers of the Public Health Service with those 
of commissioned naval personnel was discontinued and it was pro- 
vided by section 212 (a) thereof, 58 Stat. 689, that with respect to 


military benefits such oflicers should be entitled to the benefits provided 


by law for “commissioned officers of the Army.” Hence, from and 


after the enactment of the act of July 1, 1944, commissioned officers 
of the Public Health Service no longer are entitled to the benefits of 
the act of October 27, 19438, even though detailed to the Coast Guard. 
But reimbursement to them for loss, damage, etc., of private property 
is governed by the provisions of existing law relating to loss of private 
property by commissioned officers of the Army. 


(B-47040) 


TRANSPORTATION—DEPENDENTS AND HOUSEHOLD EFFECTS OF 
MILITARY PERSONNEL ASSIGNED TO REPLACEMENT POOLS, 
SCHOOLS, ETC. 


The assignment of military personnel to a replacement pool, school, or similar 
station for an indefinite period under orders which do not provide for their 
further assignment to another station or return to their old permanent sta- 
tion may be considered as effecting a “permanent change of station” within 
the meaning of section 12 of the Pay Readjustment Act of 1942, for purposes 
of transportation of dependents and household effects; however, in order to 
indicate the administrative intent and to simplify and expedite the handling 
of accounts, the orders should show whether the assignment contemplates 
temporary or permanent duty. Prior decisions, where inconsistent here- 
-with, no longer will be followed. 
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Assistant Comptroller General Yates to the Secretary of War, March 10, 1945: 


Reference is made to your letter of January 15, 1945, in pertinent 
part, as follows: 


There have been brought to my attention several decisions of your office in- 
volving the furnishing of transportation in kind or reimbursement covering 
the commercial cost of travel performed by dependents of military personnel 
directed to travel incident to the assignment to active duty of officers of the 
Reserve Corps or the Army of the United States, their relief from active duty 
and/or assignment to other points incident to change of station. 

Among the decisions of the character discussed, are B-34087, July 14, 1943, 
and B-36077, August 31, 1943. 

In decision B-36077, it was held that “An assignment to duty for the purpose 
of taking a special course of training is relatively temporary in its nature and, 
in the absence of the statement of conditions or circumstances in the orders 
negativing such temporary character, such assignment does not constitute a 
permanent change of station within the meaning of the statutes authorizing 
transportation of dependents”; and, as understood by the War Department, 
though the Special Orders direct the officer concerned to travel from a tempo- 
rary duty station to a staging area for eventual movement overseas, they do 
not direct his transfer from a permanent station, and since the officer concerned 
had not at any time since reporting for active duty been stationed at a perma- 
nent station, reimbursement of cost of transportation of his dependents from 
his last station to his home is not authorized. 

Under the policy of the War Department, it is required that military per- 
sonnel have a permanent station at all times. Therefore, notwithstanding the 
fact that the initial or other assignment of an individual may be to a school, 
replacement pool, or other station of like character, such station is in fact his 
permanent station in so far as the War Department is concerned unless the 
orders directing the travel specifically state that the duty enjoined is temporary 
duty at the completion of which the military personnel concerned will return 
to their proper or permanent duty station or proceed to another station for duty. 

It is therefore the purpose of this communication to request your reconsidera- 
tion of the principle undevlying the decisions in question as applied to the 
situations hereinafter discussed. 

Before setting forth the factual situation relating to the type of travel which 
is involved, it is considered pertinent to state that, under the provisions of 
section 12 of the Act approved June 16, 1942 (56 Stat. 364), the term “permanent 
change of station” as used in said section shall include the change from home 
to the first station and from last station to home when ordered to active duty 
other than training of any officer, warrant officer, or enlisted man. 

The situation, with reference to which your decision is requested, involves 
cases where, during the entire period of an officer's service prior to being ordered 
overseas is performed at schools, replacement pools, or other similar stations; 
where an officer is assigned to active duty and directed to proceed to a school, 
replacement pool, or similar station for duty no indication being given as to the 
time for which such duty will continue or where the officer will be assigned at 
the completion of such duty; where an officer is relieved from his permanent 
station and ordered to a school, replacement pool, or other similar station with 
no future station designated or indicated; where an officer is ordered to a 
school, replacement pool, or other similar station and the term “permanent 
change of station” or the abbreviation “PCS” is stated in the order. In all 
of the situations outlined above, no per diem is prescribed as would normally 
be the case where temporary duty is enjoined. In such circumstances, hardship 
and injustice are experienced by the personnel involved in that they are de- 
prived of authorized allowances prescribed for temporary duty, their status 
being considered that of personnel on duty at a permanent station by the War 
Department, and deprived of the companionship of their dependents and use of 
their household effects or, if they have their dependents with them, forced 
to shoulder the cost of such transportation of dependents and shipment of effects 
from their personal funds, their status being considered that of temporary 
by your office. 

In view of the above, and in an effort to correct a situation, the gravity of 
which is assuming tremendous importance, it is requested that I be advVised 
as to whether your office would be required to object to the furnishing of trans- 
portation in kind or in lieu thereof reimbursement of the commercial cost of 
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transportation of dependents and to the shipment of household goods within 
the limitations now in effect, as to not exceeding one move subsequent to Sep- 
tember 1, 1942, except in connection with mass evacuation and relief from active 
duty, under the following conditions: 

(1) Military personnel ordered to active duty and directed to report at a 
replacement pool, school, or other similar station for duty with no other station 
designated as a permanent station. 

(2) Military personnel relieved from duty at a permanent station and ordered 
to a school, replacement pool, or similar station, with no further station 
designated, 

(3) Military personnel upon either assignment to active duty or relief from a 
permanent station upon being ordered to report to a school, replacement pool, 
or other similar station for duty where “permanent change of station” or “PCS” 
is included in the order, * * * 


Paragraphs 5 and 6 of section 12 of the Pay Readjustment Act of 
1942, 56 Stat. 364, 365, 366, provide: 


When any officer, warrant officer, or enlisted man above the fourth grade, hav- 
ing dependents as defined in section 4 hereof, is ordered to make a permanent 
change of station, the United States shall furnish transportation in kind from 
funds appropriated for the transportation of the Army, the Navy, the Marine 
Corps, the Coast Guard, the Coast and Geodetic Survey, and the Public Health 
Service to his new station for such dependents: Provided, That for persons in the 
naval service the term “permanent station” as used in this section shall be inter- 
preted to mean a shore station or the home yard or home port of the vessel 
to which the person concerned may be ordered; and a duly authorized change in 
home yard or home port of such vessel shall be deemed a change of station: 
Provided further, That if the cost of such transportation exceeds that for trans- 
portation from the old to the new station, the excess cost shall be paid to the 
United States by the officer, warrant officer, or enlisted man concerned: Provided 
further, That transportation supplied the dependents of such officer, warrant 
officer, or enlisted man, to or from stations beyond the continental limits of the 
United States, shall not be other than by Government transport, if such trans- 
portation is available as may be determined by the head of the department 
concerned: Provided further, That the personnel of all the services mentioned 
in the title of this Act shall have the benefit of all existing laws applying to the 
Army and Marine Corps for the transportation of household effects: And pro- 
vided further, That in lieu of transportation in kind authorized by this section 
for dependents, the President may authorize the payment in money of amounts 
equal to such commercial transportation costs for the whole or such part of the 
travel for which transportation in kind is not furnished when such travel shall 
have been completed. 

The words “permanent change of station” as used in this section shall include 
the change from home to first station and from last station to home when ordered 
to active duty other than training duty, of any officer, warrant officer, nurse, or 
enlisted man of any of the services mentioned in the title of this Act, including 
retired personnel and members of thé Reserve components thereof, in a grade 
for which the transportation of dependents is authorized at Government expense, 
and the change from last station to home in connection with retirement, relief 
from active duty, or transfer to a Reserve component. 


The stated policy of the War Department which requires that mili- 
tary personnel shall have a permanent station at all times has not 
been recognized as a basis for giving a right to transportation of de- 
pendents and household effects independently of the rights as spe- 
cifically prescribed by the applicable laws. You invite attention to 
the particular provision of paragraph 6 of section 12, quoted above, 
which states that the term “permanent change of station” as used in 
said section shall include the change of station from home to first 
station and from last station to home when ordered to active duty 
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other than training of any officer, warrant officer, or enlisted man. 
The apparent purpose of such language was to enlarge on the term 
“permanent change of station” as defined in the preceding paragraph 5 
of that section so as to include the change from home to first permanent 
station and from last station to home of retired and reserve officers 
when ordered to active duty other than training duty, which had been 
excluded by the definition of “permanent change of station” in the 
prior act of May 18, 1920, 41 Stat. 604. See 27 Comp. Dec. 391; 1 
Comp. Gen. 677. 

It has been uniformly held that military personnel ordered to tem- 
porary duty are not entitled to transportation for dependents to their 
temporary stations. 27 Comp. Dec. 400; 2 Comp. Gen. 464; 3 id. 585. 
Section 12 of the Pay Readjustment Act of 1942 has not been construed 
as requiring any change in such established rule. See 22 Comp. Gen. 
555; B-39124, January 17, 1944; B-45040, January 3, 1945. Whether 
an assignment to a particular station is temporary or permanent is 
a question of fact to be determined from the orders under which the 
assignment is made and, where necessary, from the character of the 
assignment—particularly as to the duration thereof, nature of the 
duty enjoined, etc. Ordinarily, military personnel ordered to active 
duty and assigned to a replacement pool for further assignment; to 
a school as a student for the purpose of pursuing a special course of 
instruction of brief, definite duration; or to a particular station under 
conditions contemplating a further assignment to a new station or 
return to the old permanent station, are in fact in a temporary duty 
status while so assigned and are not entitled to the rights and benefits 
as for a permanent change of station. 

However, in view of the representations now made in the matter in 
the above-quoted portion of your letter, there is perceived no com- 
pelling reason why an assignment to a replacement pool, school, or 
similar station, under the conditions stated in your letter, should not 
be considered a permanent station so as to entitle military personnel, 
otherwise entitled thereto by law, to the transportation of dependents 
and household effects to such stations at Government expense. It is 
to be understood, of course, that such assignments under the conditions 
stated will be considered as permanent assignments in all respects and 
that the rights of personnel so assigned when transferred to a new 
station will be for determination accordingly. The phrase “similar 
station” as used in the submission is indefinite as to the type of sta- 
tions it was intended to describe; and whether an assignment to certain 
stations constitutes an assignment to a station similar to a replace- 
ment pool, or a school, will necessarily be for determination from the 
facts and circumstances in the particular case. However, assignments 
to stations where the character of the assignment may be similar to 
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that of personnel assigned to replacement pools, or schools, under the 
conditions stated in your letter, will be treated as a permanent assign- 
ment, unless the facts and circumstances in a particular case reasonably 
indicate an assignment to temporary duty, that is, where the facts 
and circumstances in the particular case indicate an assignment for 
a definite period of relatively short duration—a further assignment 
to a new station, or return to the old permanent station being contem- 
plated by the orders. It is not understood from your letter that the 
War Department considers assignments to replacement pools, schools, 
or similar stations, as permanent assignments where the orders assign 
military personnel to such stations for a definite period with a view 
to further assignment to another station or return to the old perma- 
nent station at the expiration of suth period, but that the depart- 
ment considers such assignments as permanent. only when personnel 
are ordered to such stations for an indefinite period under orders 
which do not provide for further assignment to another station, and 
their return to the old permanent station is not contemplated. 

Whether an assignment of military personnel to duty at a particu- 
lar station is for temporary duty or permanent duty, is a fact which, 
ordinarily, is within the-knowledge of the responsible officer who 
issues the orders making such assignment; and in order that the ad- 
ministrative intent may be clearly indicated in all change of station 
orders of the military personnel involved and to simplify and expedite 
the handling of their expense accounts in connection with the trans- 
portation of their dependents and household effects incident to change 
of station, it would seem desirable and proper, where practicable, 
that the orders in all such cases clearly indicate by appropriate lan- 
guage whether the assignment contemplates temporary duty or per- 
manent duty. Your letter indicates that it now is the practice to 
include in some change of station orders the words “permanent change 
of station” or the abbreviation “PCS” to show that a permanent 
change of station is directed, but that this has not been done in all 
cases where it was the administrative intent to direct a permanent 
change of station. While the language of orders assigning military 
personnel to duty is not always, in itself, determinative of the charac- 
ter of tlie assignment and the nature of the duties to be performed 
and, therefore, not necessarily conclusive as to whether a permanent 
or temporary change of station is effected thereby, orders which by 
their language direct a permanent change of station generally are 
considered as in fact effecting a permanent change of station, in the 
absence of an indication of administrative error, or an intent to cir- 
cumvent the law and regulations. 

Answering your questions specifically, you are advised that, subject 
to the reservations hereinbefore indicated, this office will not be re- 
quired to object to the transportation of dependents and household 
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effects at Government expense of military personnel assigned to duty 
at replacement pools, schools or similar stations, under the conditions 
specified in subparagraphs (1), (2) and (3) of paragraph 8 of your 
letter, supra, within the limitations set forth in that paragraph. Prior 
decisions, to the extent they are inconsistent herewith, will not be 
followed hereafter. 


(B-47283) 


TRANSPORTATION —HOUSEHOLD EFFECTS—MOTOR-VAN SHIP- 


MENTS — CONSTRUCTIVE WEIGHT COMPUTATION IN LIEU OF 
WEIGHT CERTIFICATES 


Where a motor-van carrier transporting on a lump-sum “job” basis the household 

effects of a transferred civilian employee is unable to secure the public 
weighmaster’s scale’ ticket ordinarily required to compute any costs for 
excess weight chargeable against the employee, a constructive weight of 
7 pounds per cubic foot of properly loaded van space, permitted by the rules 
adopted under the Motor Carrier Act of 1935, may be used, provided that 
any voucher prepared in connection therewith contain a statement that no 
adequate scale was available within 10 miles of the point of origin, along 


the way or at destination, and of how and by whom the cubic footage was 
computed. 


Comptroller General Warren to the War Food Administrator, March 12, 1945: 


Consideration has been given your letter of January 19, 1945, as 
follows: 


A question has arisen in the Soil Conservation Service with regard to the 
method to be used in connection with computing excess costs covering the trans- 
portation of household effects of employees of the Department of Agriculture, 
pursuant to a change of official headquarters. 

In some instances contracts for movement by van of household effects of 
employees are awarded on a “job” basis, the estimated weight being determined 
by the carrier on the basis of the cubic footage of items indicated on a list of 
household goods to be moved, which is made a part of the bid. 

In many cases it is impractical for the carrier to secure a weight certificate 
as required under the provisions of Executive Order 8588 dated November 7, 1940, 
amended by Executive Order 9122 dated April 6, 1942. In such cases the Soil 
Conservation Service has been following the procedure of having the weight of 
the shipment determined on a constructive weight on the basis of 7 pounds per 
cubic foot of van space (weight per foot indicated in Rules and Regulations 
prescribed under the provisions of the Motor Carriers’ Act, 1985) (copy attached). 
It is to be noted however, that the cubic footage is not arrived at by an actual 
measurement of the space to be occupied but is computed from a listing or table 
of measurement, “Household Goods” used by the majority of commercial movers. 

The General Accounting Office has, in some cases, effected settlement of claims 
on the basis of the estimated weight indicated by the carrier in arriving at its bid 
although such bid is on a “job” rather than poundage basis. The bidder's esti- 
mated weight would in some instances be lower, and in some, greater than the 
weight computed on a constructed weight on the basis of 7 pounds per cubic foot. 

The question follows whether in computing excess costs for moving household 
effects it is proper to use a constructed weight based on the formula mentioned in 
the Carriers’ Act or should the carriers’ estimated weight of the shipment be 
used? . In the event the latter rule were applicable, would the estimates submitted 


by several bidders be averaged, or would the estimated weight of the successful 
bidder only be used in determining the excess weight of the shipment? 


For guidance in properly computing amounts involved in cases of the kind 
referred to, your decision on the question presented would be appreciated. 
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Executive Order No. 8588, based upon the act of October 10, 1940, 
54 Stat. 1105, 5 U. S. C. 73c-1, (a) limits the allowable weight of 
household effects to be shipped at Government expense incident to the 
transfer of station of a civilian employee to 5,000 pounds gross and, 
where effects weighing more than said limit are shipped and paid for, 
directs that “Excess costs payable by the employee shall be computed 
from the total charges according to the ratio of excess weight to the 
total weight of the shipment” (section 7), and (b) requires the pay- 
ment vouchers to show the actual (not estimated) weight when the 
charges are based upon weight (section 15). When, as in the cases 
referred to, the charges payable are based neither upon weight nor 
measurement but upon the amount of the accepted lump-sum bid the 
contracts ordinarily require the usual scale ticket of the public. weigh- 
master which establishes the net weight of the shipment to be used 
for determining: (1) whether an excess weight was shipped—over 
5,000 pounds—for which the employee is accountable; (2) the amount 
of the constructive cost had the shipment been by rail in connection 
with the requirement for the use of the most economical means of 
shipment (Cf. 22 Comp. Gen. 503, 508); and (3) the comparative 
charges at the motor van carrier’s published tariff rates for use in the 
audit of the payment made to the carrier (23 Comp. Gen. 308). 
The rules adopted by the Interstate Commerce Commission under 
the Motor Carrier Act of 1935, 49 Stat. 543, permit charges to be com- 
puted on “a constructive weight, based on 7 pounds per cubic foot of 
properly loaded van space,” when no adequate scale is located at origin 
or at any point within a radius of 10 milesthereof. Practices of Motor 
Carriers of Household Goods, 17 MCC 505. Also, see pages 487 to 489 
of same report. It is believed that such instances are rare, but where 
they do occur it would be proper to compute the weight by the rule 
just stated—7 pounds per cubic foot of properly loaded van space. 
Any vouchers so prepared should contain: (1) a statement that no 
adequate scale was available within 10 miles of the point of origin, 
or along the route, or at destination; and (2) a statement of exactly 
how and by whom the cubic footage was computed. 
The question presented is answered accordingly. 


(B-46486) 


CASH REWARDS FOR SUGGESTIONS—NAVY DEPARTMENT—PAYMENT 
AFTER DEATH 


A cash reward for a useful suggestion payable under the act of July 1, 1918, 
in the discretion of the Secretary of the Navy and on condition that the 
suggester execute an agreement to the effect that no further claim based 
upon the suggestion will be made against the United States by him, his 
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heirs, or assigns, may not be paid to the estate of an employee who died 
prior to the adoption of his suggestion. 
Comptroller General Warren to the Secretary of the Navy, March 14, 1945: 

Reference is made to your letter of December 19, 1944; JAG: II: 
RFM:z, A13-7, requesting decision as to whether funds provided in 
section 114 of the Naval Appropriation Act, 1945, 58 Stat. 321, Public 
Law 347, approved June 22, 1944, are available for payment to the 
estate of a deceased civilian employee of a reward in connection with 
the making of a suggestion by the decedent which resulted in savings 
to the United States but who died prior to the adoption of his 
suggestion. 

The referred-to appropriation is available, among other things, for 
“payment of rewards to civilian officers or employees and other persons 
in civil life for suggestions resulting in improvement or economy in 
manufacturing process or plant or naval material as authorized by the 
Act of July 1, 1918, 40 Stat. 718 (5 U. S. C. 416), and for suggestions 
resulting in efficiency or economy in the operation or administration 
of the Navy Department and the Naval Establishment.” 

The referred-to act of July 1, 1918, as incorporated in section 416 of 
Title 5, U. S. Code, provides: 

The Secretary of the Navy is authorized, in his discretion and under such rules 
and regulations as he may prescribe, to pay cash rewards to civilian employees of 
the Navy Department or the Naval Establishment or other persons in civil life 
when due to a Suggestion or series of suggestions by them there results an improve- 
ment or economy in manufacturing process or plant or naval material. Such sums 
as may be awarded to employees or other persons in civil life in accordance with 
this section shall be paid them out of current naval appropriations in addition 
to their usual compensation. No employee or other person in civil life shall be 
paid a reward under this section until he has properly executed an agreement to 
the effect that the nse by the United States of the suggestion or series of sugges- 
tions made by him shall not form the basis of a further claim of any nature from 


the United States by him, his heirs, or assigns. (July 1, 1918, ch. 114, 40 Stat. 
718.) 


It appears that the contemplated award is based upon a beneficial 
suggestion made by a civil employee of the Navy Yard, Charleston, 
South Carolina. The undated letter from the commandant of the said 
Navy Yard, copy of which was enclosed with your letter, states that the 
said employee died prior to adoption of his suggestion and that if the 
suggester were living “a cash award would have been recommended.” 

It has been the uniform holding of this office, as well as of the former 
accounting officers of the Government, that the right to receive a gratu- 
ity under either a general statute or a private act is personal to the 
person or persons included within the scope of the statute and lapses at 
the death of'such person or persons and, therefore, does not become a 
part of his or their estates so as to form the basis of a valid claim by 
their heirs or personal representatives. 22 Comp. Dec. 524; 26 id. 
1038; 3 Comp. Gen. 642; 11 id. 207; 24 id. 61. Although payments 
made by the United States under authority of the statutory provisions 
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above quoted may not be regarded as gratuities in the strict meaning 
of that term, yet they partake of the nature of gratuities in that they 
are not based upon contract or enforceable right. They are not based 
upon any definite offer of reward for rendering specified services or 
doing a specified act, as in the usual cases pertaining to rewards, in 
which latter cases the performance of the specified services or act con- 
summates an enforceable contract without further action. They are 
based upon a statutory authorization which makes payment of any 
reward dependent upon the discretion of the Secretary of the Navy. 

The above-quoted statutory provisions specifically give to the Sec- 
retary of the Navy “in his discretion” the authority to pay cash 
rewards to certain persons under certain conditions. Therefore, un- 
less and until the Secretary of the Navy shall have exercised that 
discretion, no person has a valid claim to any reward under the said 
provisions. See Gordon v. United States, 92 C. Cls. 499; Katzberg 
v. United States, 93 C. Cls. 281. At most, he has only an inchoate 
right which may or may not become a complete right and the basis 
of avalidciaim. Such inchoate right does not survive the person mak- 
ing the involved suggestion and become a part of his estate or the 
basis of a valid claim by his heirs or personal representatives. 

In Heirs of Emerson v. Hall, 13 Pet. 409, the Supreme Court said: 


A claim having no foundation in law, but depending entirely on the generosity 
of the government, constitutes no basis for the action of any legal principle. 
It cannot be assigned. It does not go to the administrator as assets. It does 
not descend to the heir. * * * 

In that connection, it is to be noted that the above-quoted statutory 
provisions authorize payment of rewards to certain persons for sug- 
gestions made “by them”; that such rewards “shall be paid them 
out of current naval appropriations in addition to their usual.com- 
pensation”; and that payment is conditioned upon the execution of an 
agreement by such persons that no further claim based upon such 
suggestions shall be made against the United States by them, their 
heirs, or assigns. All of the said provisions indicate a legislative 
intent that the entire matter should be personal to the persons mak- 
ing the useful suggestions. It appears doubtful whether the said 
statutory requirements would be fulfilled by payment of a reward to 
any other person after the death of the person making the sugges- 
tion or by the execution of an agreement by.such other person that 
no further claims would be made, even if all necessary steps pre- 
liminary to payment had been taken prior to his death. 

In the instant matter, it appears that the suggester died not only 
before payment had been made but before the Secretary of the Navy 
had approved payment, before there had been any recommendation 
for payment and before adoption of the involved suggestion. In 
view of the facts and reasons above set out, there is required the con- 
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clusion that payment of any amount to the estate of the deceased 
employee based upon the involved suggestion is not authorized. Your 
question is answered accordingly. 


(B-48076) 


COMPENSATION—FORTY-HOUR WEEK EMPLOYEES—EFFECTIVE DATE 
OF BASIC RATE INCREASES 


An increase in basic compensation authorized by a wage board or other wage- 
fixing authority for employees subject to the forty-hour week statute of 
March 28, 1934, may not be made effective prior to the date of final action 
by competent administrative authority, even though the conditions justify- 
ing the increase existed prior to such date. 


Comptroller General Warren to the Secretary of the Interior, March 14, 1945: 
I have your letter of February 24, 1945, as follows: 


The Interior Department recently has been confronted with a problem respect- 
ing the legality of making retroactive adjustment of the compensation of 
ungraded employees. The compensation is set by wage board action as contem- 
plated by the act of March 28, 1934 (48 Stat. 522, 5 U. S. C. sec. 673). The 
Interior Department wage board procedure was approved by you as meeting the 
requirements of this act on April 15, 1943 (Decision B-33619). I am not unaware 
of the numerous decisions of your office which hold with respect to field positions 
subject to allocation under the Classification Act of 1923 that the effective date 
of a change in salary is the date of approval by the proper administrative officer 
or such later date as may be administratively fixed. See, for example, 22 Comp. 
Gen. 526 (1942) ; 21 id. 95 (1941) ; 11 id. 115 (1931) ; 9 id. 20 (1929) ; 6 id. 768 
(1927). It appears, however, that the propriety of retroactively effecting wage 
adjustments for ungraded employees never has been specifically ruled upon by 
you. This problem accordingly is presented for the purpose of obtaining such a 
ruling. 

An Interior Department wage board met in the field on May 10 and 11, 1944, 
for the purpose of hearing evidence submitted by labor in an effort to justify 
requests for wage adjustments which would bring the rate of pay for ungraded 
workers more into line with that which prevails in the area for work of a 
similar character by privately employed persons. Verbal statements were made 
and written evidence was submitted at that time by representatives of labor 
organizations, which in the judgment of some members of the wage board required 
further investigation through the Wage Adjustment Board and the Davis-Bacon 
Division of the United States Department of Labor, subsequent to the public hear- 
ings on May 10 and May 11. Due to the necessity of making this further study 
of wage data, the time involved in corresponding with the Department of Labor 
and the field members of the wage board before an agreement could be reached, 
the wage rate schedules were not finally recommended by the wage board for 
approval by the Secretary of the Interior until October 6 and October 17, 1944. 
The wage rates were made effective as of the date of that approval. The result 
of this delay in reaching agreement as to the correct prevailing local wage was to 
deprive many of the workmen on the project for several months of the difference 
between the wage they had been paid and the higher wage. 

Pursuant to the provisions of the Stabilization Act of October 2, 1942 (56 Stat. 
765, 50 U. S. C. sec. 961), as amended, and Executive Order No. 9250 of October 3, 
1942 (7 F. R. 7871), the National War Labor Board by General Order No. 21, 
delegated to the Secretary of the Interior, to be exercised in his behalf by the 
Special Adviser on Labor Relations, its power to approve or disapprove all 
applications for wage and salary adjustments covering employees of the Interior 
Department within the continental limits of the United States and Alaska, whose 
wages are not fixed by statute, in accordance with the provisions of the order. 
I am informally advised that the National War Labor Board approves retroactive 
payment of compensation adjustments in private industry, whether such adjust- 
ments are the result of disputes between labor unions and employers, or the 
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voluntary request of an employer that an adjustment be made. I am further 
advised that it is the informal consensus of the members of the National War 
Labor Board that retroactive payment to Federal workers where adjustments 
have been required because wages paid did not in fact reflect the prevailing local 
wage is within the contemplation of the Stabilization Act and Executive Order 
No. 9250, and hence subject to adjustment. 

The overtime pay procedure for similar work affecting interstate commerce, 
under the provisions of the Fair Labor Standards Act (52 Stat. 1050, 29 U. S. C. 
secs. 201 et seq.), emphasizes the inequity of nonpayment retroactively in cases 
where such wage adjustments have been unduly delayed, to the detriment of the 
workers. In all cases involving violations of the minimum wage and overtime 
provisions of that act it is the policy of the Wage and Hour Division of the 
Labor Department, under whose jurisdiction the act is administered, to insist 
upon payment of legally earned but unpaid wages due to employees. In litigated 
cases the courts also generally have made the payment of back wages a condition 
of settlement. (W. & H. Annual Report (1940) p. 87.) An employee cannot 
contract away his right to overtime under the act (D. & L. Production Co. v. I. L. 
Cuniff, 165 S. W. (2d) 933 (Texas, 1942 Civ. App.) ), and there is no authority for 
anyone to consent to a violation of the overtime provisions of the act (La Guardia 
etc. v. Austin-Bliss General Tire Co., Inc., 41 F. Supp. 678 (D. C. N. Y., 1941) ). 

While it appears to be the policy of the War Department, the Navy Depart- 
ment, the Government Printing Office, and the Bureau of Engraving and Print- 
ing, to follow the general rule applicable to allocated positions in the matter of the 
effective date for the payment of wages fixed by wage board procedures, that is, 
not to make adjustments retroactive beyond the date of administrative approval 
of a wage rate change, the War Department has informally advised that several 
such retroactive adjustments have been made, and that the payments have not 
been questioned by your office. 

I have discovered no statutory or other prohibition, and no decision of your 
office, which would prevent retroactive payment to ungraded employees of the 
Interior Department of amounts representing the difference between a wage 
board rate of compensation paid to them and a rate later determined to have 
been in fact the prevailing local wage. Because of the far-reaching effect such 
a procedure may have, however, I am reluctant to authorize adjustment with- 
out some specific expression from you as to whether your office would feel 
obliged to take exception to the payment of vouchers representing retroactive 
payment of such differences. 


The act of March 28, 1934, 48 Stat. 522, provides: 


Sec. 23. The weekly compensation, minus any general percentage reduction 
which may be prescribed by Act of Congress, for the several trades and oc- 
cupations, which is set by wage boards or other wage-fixing authorities, shall 
be reestablished and maintained at rates not lower than necessary to restore 
the full weekly earnings of such employees in accordance with the full-time 
weekly earnings under the respective wage schedules in effect on June 1, 1932: 
Provided, That the regular hours of labor shall not be more than forty per week; 


and all overtime shall be compensated for at the rate of not less than time 
and one-half. 


Action of “wage boards or other wage-fixing authorities” setting 
or fixing basic wage rates for Federal personnel coming within the 
purview of the above-quoted statute is subject to other Federal laws 
and the rules established thereunder. Hence, the rules stated by the 
Wage and Hour Division of the Department of Labor, the National 
War Labor Board, or the courts under the Fair Labor Standards 
Act, 52 Stat. 1060, or the Stabilization Act, 56 Stat. 765, both of which 
have been mentioned in your letter, properly may be adopted for 
fixing the wage rates of Federal personnel only to the extent that such 
rules do not contravene some Federal law or established rule appli- 
cable to Federal personnel. 
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Section 712, Title 31, U. S. Code, provides: 


§ 712. Balances of appropriations; expenditure. 

Except as otherwise provided by law, all balances of appropriations contained 
in the annual appropriation bills and made specifically for the service of any 
fiscal year, and remaining unexpended at the expiration of such fiscal year, shall 
only be applied to the payment of expenses properly incurred during that year, 
or to the fulfillment of contracts properly made within that year; and bal- 
ances not needed for such purposes shall be carried to the surplus fund. This 
section, however, shall not apply to appropriations known as permanent or 
indefinite appropriations. 

It is well settled, of course, that the fiscal year appropriation cur- 
rent at the time the person’s services are performed is the appropria- 
tion available for payment of compensation. 10 Comp. Dec. 284; 23 
Comp. Gen. 370; 18 Op. Atty. Gen. 412. Action of wage boards or 
other wage-fixing authorities fixing basic wage rates affects in some 
form or another the obligating of fiscal year appropriations. It 
follows, therefore, that only in the event a wage board or other wage- 
fixing authority finally had fixed and determined an increased basic 
wage rate during a fiscal year could the payment of the increased 
basic wages be regarded as having been “properly incurred during 
that year” within the meaning of 31 U. S. Code 712, above quoted, 
regardless of when the conditions in private industry or public service 
existed upon the basis of which the wage board or other wage-fixing 
authority acted. 

Reference may be made, also, to 31 U. S. Code 665, prohibiting the 
incurring of a deficiency by administrative action during a fiscal year. 
Also, it may be stated that payment of the Government’s obligations 
and the accounting therefor is such as to require an orderly pro- 
cedure based upon administrative action obligating appropriated 
funds for personal services prospectively effective unless otherwise 
specifically authorized by law. See in that connection Parshall v. 
United States, 147 F. 433, wherein it was stated, at page 435, that: 

* * * Tt is the settled and recognized policy of Congress to keep all the 
departments of the government, in the matter of incurring obligations for expendi- 
ture, within the appropriations annually made for conducting its affairs. * * * 

Because of the above considerations this office has held in a long 
line of decisions that increases in compensation based solely upon 
administrative action may not be made retroactively effective. Also, 
based upon the same considerations this office has sought by a uniform 
practical accounting rule to maintain an orderly procedure for the 
fixation and payment of compensation to Federal personnel so as not 
to require retroactive adjustments of compensation not specifically 
authorized by law, thereby avoiding the assertion of claims for in- 
creased compensation covering past periods, including death cases, or 
the raising of charges against employees for compensation already 
earned at higher rates which would be required if competent admin- 
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istrative authority, including wage boards and other wage-fixing au- 
thorities, were permitted to decrease basic wage rates retroactively 
effective—the authority of wage boards to fix basic wage rates includ- 
ing, also, the authority to decrease basic wage rates. See in that 
connection the uniform and practical accounting rule applied in the 
decision of September 8, 1924, 4 Comp. Gen. 280, and applied in numer- 
ous subsequent decisions fixing the effective date of salary increases 
or decreases resulting from the allocation or reallocation of positions. 
That rule has been applied over a great number of years even though 
the conditions which justified the reallocation of the positions may 
have existed before the effective date of the increases or decreases in 
compensation. 

You have referred to the rule stated in two court decisions rendered 
under the Fair Labor Standards Act that “an employee cannot con- 
tract away his right to overtime compensation under the act,” and 
that “there is no authority for anyone to consent to a violation of the 
overtime provisions of the act.” This office has stated substantially 
the same rules under the act of 1934, supra (see 23 Comp. Gen. 962; 24 
id. 39, 155, 189), and, also, under the War Overtime Pay Act of 1943, 
57 Stat. 75 (see 23 Comp. Gen. 17, 398, 721), but those rules relate to 
the employees’ right to receive overtime compensation arising under 
the formula specifically stated in the statutes, rather than upon the 
basis of administrative action, which right to receive overtime com- 
pensation may not be defeated by erroneous administrative action, the 
correct amount of overtime compensation being payable retroactively 
effective to correct an administrative error. Hence, those rules do not 
apply in the instant matter involving administrative action proposed 
to be retroactively effective to increase basic rates of compensation, 
the right to receive basic compensation not arising directly under the 
statute but solely upon the basis of administrative action of the wage 
boards or other wage-fixing authorities authorized to be taken by the 
statute. 

For reasons hereinbefore stated, I have to advise that increases in 
basic rates of compensation in the cases referred to may not be made 
effective for any period of time prior to the date of final action by 
competent administrative authority based upon a wage board 
procedure. 


(B-48240) 


WAR SAVINGS BONDS PURCHASED BY PAY ROLL DEDUCTIONS— 
DISPOSITION OF UNDELIVERED BOND UPON PURCHASER’S DEATH 


Where a War Savings Bond, inscribed in the name of an owner or owners other 
than the purchaser, has been fully paid for from deductions from the com- 
pensation of an employee accumulated prior to his death, pursuant to a duly 
executed pay roll deduction authorization, and the employee had taken no 
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action which could be construed as a revocation of such authorization, the 
bond may be delivered to the designated owner or owners upon proper identi- 
fication and the obtaining of a receipt therefor from such owner or owners. 
21 Comp. Gen. 942, amplified. 








Comptroller General Warren to the Secretary of the Treasury, March 15, 1945: 


There has been considered your letter of February 10, 1945, as 
follows: 










There is transmitted herewith for consideration as to its disposal United 
States War Savings Bond No. C82547541E, in the amount of $100.00, issued in 
the office of the Assistant Disbursing Officer in Charge, Honolulu, Hawaii, for 
G. F. Allen, authorized issuing agent, pursuant to the payroll deduction plan, 
on October 23, 1944, and inscribed as follows: 


Mrs. Cezida Freitas 
740 S Queen St. 
Honolulu, T. H. 

or 
Mr. Adrian C, Freitas 


There are also attached letters dated October 23, and 24, 1944, from the Col- 
lector of Customs at Honolulu, and the Assistant Disbursing Officer in Charge 
at Honolulu, stating that the bond was issued as a result of the payroll allot- 
ment ef Joaquin Freitas, an employee of the Office of Collector of Customs at 
Honolulu who died October 19, 1944, and from whom no acquittance could 
therefore be obtained. There are also attached copies of memoranda dated 
December 21 and December 28, 1944, between Mr. Cunningham, Chief Counsel, 
Bureau of the Public Debt, and Mr. Allen, Chief Disbursing Officer, which are 
self-explanatory. 

It is requested that this office be advised of the decision reached in this case. 



























































It appears from the enclosures accompanying your letter that doubt 
as to the proper disposition of the bond involved arises because of 
what was said in decision of April 20, 1942, 21 Comp. Gen. 942, par- 
ticularly the last two paragraphs thereof, which read: 




















In the type of cases referred to in the third paragraph of your letter of 
April 9, 1941, that is, where the so-called allotment covers the full purchase 
price of a bond on each pay period, it would appear that the delivery of the 
bond to the participating employee simultaneously with a check or cash for 
the balance of his pay for the period, pursuant to his previously executed request 
and authorization, and the obtaining of a receipt therefor from the employee in 
full payment of his salary for the period involved, would furnish the Govern- 
ment an adequate acquittance. Under those circumstances and on that basis 
this office will not be required to object to such a procedure. 

With respect to those cases where the so-called allotment each pay period 
is not sufficient to purchase a bond the situation presented is a little more diffi- 
cult; and there might be room for doubt whether an advance agreement by the 
participating employee, in his request and authorization, that the deduction on 
the pay roll in accordance with the so-called allotment authorization shall 
constitute a receipt for his pay to accrue in the future, would necessarily, in 
all cases, furnish the Government an adequate acquittance. However, if in 
addition to such agreement the employee be required, when the bond is issued 
and delivered to or as directed by him, to give a receipt therefor as in compli- 
ance with his allotment authorization and in full satisfaction of any claim he 
may have against the Government for deductions from his salary during the 
period involved, it is believed the interests of the Government will be fully 
protected and this office will not object to such procedure. 







































































The purpose in requiring a receipt by the employee upon delivery 
of the bond is, of course, to afford added or maximum protection to 
the Government; but when such requirement is impossible of fulfil- 
ment because of the happening of some contingency, the execution 
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by the employee of a request and authorization for the making of pay 
roll deductions for the purchase of bonds, together with evidence of 
the issuance and delivery of the bonds in accordance with such request, 
constitute* weighty factors in the matter of determining a proper 
acquittance with respect to the payment of salary for the period in- 
volved. Accordingly, where, as here, a bond is fully paid for from de- 
ductions accumulated prior to the death of the employee, pursuant 
to a duly executed pay roll deduction authorization, and the employee 
has taken no action prior to his death which could in any way be 
considered as a revocation of such previously executed authorization, 
this office would not be required to object to the delivery of the bond 
to the designated owner or owners upon proper identification and the 
obtaining of a receipt therefor from such owner or owners. 

The bond transmitted with your letter is returned herewith for 
disposition as herein indicated. 


(B-38513, B-43533, B-45055, B-44412) 


MEDICAL TREATMENT—PRIVATE—COAST GUARD ENLISTED MEN ON 
LEAVE OR LIBERTY 


The rules applicable to payment for emergency civilian medical treatment and 
hospital care of Navy enlisted men while on authorized leave or liberty (23 
Comp. Gen. 980) are applicable under such circumstances, to Coast Guard 
enlisted men serving during the war as a part of the Navy. 


Assistant Comptroller General Yates to the Federal Security Administrator, 
March 16, 1945: 


Requests for review of certain claims presented to this office on ac- 
count of emergency civilian medical treatment and hospital care fur- 
nished enlisted men of the Coast Guard while on authorized leave or 
liberty have raised the question whether the rules applicable to enlisted 
men of the Navy, under such circumstances, are likewise applicable to 
enlisted men of the Coast Guard serving, during the war, as a part of 
the Navy. 

In the case of David C. Arterburn, machinist’s mate, second class, 
United States Coast Guard Reserve, it appears that on or about May 10, 
1943, the enlisted man suddenly took ill while on furlough at his home 
in Ranger, Texas, and that in the absence of any governmental medical 
facilities or personnel at that place Dr. Walter L. Jackson performed 
an emergency appendectomy. After the operation Dr. Jackson noti- 
fied Arterburn’s commanding officer and subsequently submitted a bill 
for medical services in the sum of $130. Dr. Jackson made the follow- 
ing statement respecting his claim: 

In the case of this boy, he became suddenly very sick with a typical acute, 


fuminating appendicitis. The writer felt that if this boy was not too sick that 
it would be “good policy” to send him to one of the government hospitals. But in 
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his case of a white blood cell count was made and found to be 19,250 and one who 


ya! 


is at all versed in surgery readily recognizes that this constituted a real emer- 
gency. The writer certainly would have been derelict of duty if there had been 
any procrastination in prompt removal of his appendix. 

Since the Army, Navy and Marines take and insist on such splendid care of all 
their men in the camps, on the battlefront and wherever they may be in their 
respective commands, it surely does not seem right or even tolerable for these men 
not to be cared for in such dire emergencies. 


In the case of Wayne C. Hatfield, fireman, first class, United States 
Coast Guard Reserve, it appears that on or about November 18, 1942, 
the enlisted man was granted liberty or leave of 48 hours from his 
station at Catlettsburg, Kentucky, and while on his way to his home 
in Pineville, West Virginia, the automobile in which he was riding 
skidded from the side of the road and rolled over an embankment. It 
is reported that he suffered a cerebral concussion and multiple con- 
tusions; that no local Public Health Service facilities were available; 
and that under the telephone instructions of Ensign B. A. Thompson, 
executive officer of the Cincinnati section, to which Hatfield was at- 
tached, he was taken to the nearest hospital, the Stevens Clinic Hospi- 
tal at Welch, West Virginia. The hospital submitted a bill of $128 
and Dr. R. H. Edwards, Welch, West Virginia, submitted a bill of $84, 
for services rendered Hatfield while hospitalized there from December 
18, 1942, to January 4, 1943. 

In the case of John M. Gordon, yeoman, second class, United States 
_ Coast Guard, it appears that on December 7, 1942, while absent on 
authorized liberty from his station at Hampton, New Hampshire, 
the enlisted man was critically injured in an automobile accident and 
was taken to the Anna Jaques Hospital at Newburyport, Massachu- 
setts. The attending physician, apparently employed by the Public 
Health Service in that district, has certified that Gordon’s hospitaliza- 
tion was necessary because of a ruptured bladder, multiple contusions, 
abrasions and lacerations, the result of being hit by an automobile, 
and that an emergency operation was performed. It is reported that 
the immediate need for surgical attention made it necessary to use 
the services of the Anna Jaques Hospital and it is stated that the com- 
manding officer at the Hampton Station authorized treatment there. 
The hospital submitted a bill of $268.25 for care and services from 
December 7, 1942, to February 3, 1943. 

In the case of Iver Johnson, seaman, second class, United States 
Coast Guard, it appears that on September 5, 1943, while returning to 
his station at Bridgehampton, New York, from an authorized liberty 
period of 48 hours, the enlisted man was hit by an automobile at 
Southampton, in the vicinity of his station, and was taken to the 
Southampton Hospital. Apparently he was attended by Public 
Health Service surgeons and it is reported that a diagnosis of perfo- 
ration of the cecum was made, which required immediate laparotomy 
and repair; that his condition was quite critical for several days, but 
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he eventually made a recovery; and it is stated that he was transferred 
to a naval hospital as soon as his condition permitted. The South- 
ampton Hospital Association submitted its bill for $190 for care and 
services rendered from September 5 to October 7, 1943. 

The last three claims, otherwise administratively approved for pay- 
ment under Public Health Service appropriations, were transmitted 
to this office for direct settlement because the enlisted men involved 
were on liberty when they were injured. Reporting December 13, 
1943, on the claim of Dr. Walter L. Jackson in the case of David C. 
Arterburn, the Commandant, United States Coast Guard, stated that 
the administrative view that the enlisted man, having become ill on 
leave or furlough, was not entitled to private medical treatment at 
public expense was based upon the decisions and rulings of this office 
to the effect that when any person in the military service for his own 
convenience puts himself beyond the reach of the facilities provided 
by the Government for his medical relief, expense incurred for medical 
treatment is not a proper charge against public funds. It was further 
pointed out that administrative regulations based on such decisions 
authorize medical relief for Coast Guard personnel on leave of absence 
only at marine hospitals and dispensaries conducted by the Public 
Health Service. It was suggested, however, that a different rule might 
apply in the case of Arterburn because he was a Coast Guard reservist 
entitled by section 211 of the act of February 19, 1941, 55 Stat. 12, to 
the same benefits as prescribed for members of the Naval Reserve who 
suffer sickness, disease, disability or death in line of duty. 

As indicated by the Commandant, the accounting officers have held 
in numerous decisions that payment by the Government for civilian 
medical services and hospital care furnished personnel of the Army, 
Navy and Coast Guard while absent from their stations on furlough 
or leave was not authorized. Exceptions were made in some cases 
where, under all the circumstances, the person might be regarded as 
having been in a “constructive” duty status, although permitted to be 
absent temporarily from his station. Such decisions, with respect 
to Navy officers and Army personnel, were based primarily on a spe- 
cific provision contained in section 1586, Revised Statutes, expressly 
prohibiting the allowance of expenses incurred by any officer of the 
Navy for medicines or medical attendance, unless they were incurred 
“when he was on duty,” and on annually repeated provisions in Army 
appropriation acts making funds available for the medical care and 
treatment of officers and enlisted men of the Army “on duty,” and, 
after 1907, specifically prohibiting the use of such funds for the treat- 
ment of officers and enlisted men in private hospitals or by civilian 
physicians “while on furlough.” The same rules were applied to other 
personnel by analogy, on the basis of the general legislative policy 
exemplified by such statutory provisions. See the discussion of 
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the matter in decision of June 27, 1944, 28 Comp. Gen. 980. However, 
as pointed out in that decision, any substantial basis for the rules 
applied to other personnel in the prior decisions has been negatived 
by the change in legislative policy clearly shown by the act of April 
28, 1942, 56 Stat. 228, and later Army appropriation acts, expressly 
making appropriations available for necessary medical care and treat- 
ment in private hospitals of military personnel “whether on duty or 
on furlough or leave of absence”, except when “elective” medical treat- 
ment has been obtained. Recognizing that such change in legislative 
policy required a modification of the rules theretofore applied in the 
cases of Navy enlisted men, it was held in the said decision of June 27, 
1944, quoting the syllabus, that: 


Prior decisions of the accounting officers negativing the allowance of the cost 
of civilian medical care and treatment of Navy enlisted men solely because they 
were on leave or liberty at the time—which decisions were based on the general 
legislative policy exemplified by provisions in annual Army appropriation acts 
prohibiting allowance of such expenses incurred by Army officers or enlisted 
men—are not to be regarded as applicable or controlling subsequent to the 
enactment of the act of April 28, 1942, which marked a reversal of such legis- 
lative policy by authorizing payment for medical care or treatment of Army 
personnel “whether on duty or on furlough or leave of absence.” 


It was said in the decision: 


The legislative history of the said act of April 28, 1942, does not disclose the 
reasons for the change in language to permit the payment of medical expenses 
in private hospitals of military personnel, “whether on duty or on furlough or 
leave of absence,” but it may be viewed as a legislative recognition that, at 
least during the present war, with millions of persons in the armed forces 
removed from their homes and normal civilian pursuits, usually with no resources 
beyond that part of their military pay not allotted for the support of dependents, 
with leaves of absence and furloughs, where feasible, permitted and encouraged 
to maintain morale, and with the interests of the nation vitally and immediately 
concerned in maintaining and restoring their health, their emergency treatment 
for injuries sustained or sickness encountered while temporarily absent from 
their stations should not be left to chance or charity. Cf. 12 Comp. Dec. 562. 
However that may be, and while such specific authorization for the payment of 
costs of necessary medical care and treatment of Army personnel on furlough 
or leave of absence may not be viewed, of course, as repealing the express pro- 
hibition in section 1586, Revised Statutes, supra, with respect to officers of the 
Navy, it does remove any substantial basis for the rules heretofore applied to 
Navy enlisted men by analogy to Army personnel, or based on the legislative 
policy shown by the prohibitions included for so many years in the Army 
appropriation acts. * * * 

In view of the above considerations, I have to advise that prior decisions of the 
accounting officers negativing the allowance of the cost of medical treatment 
by civilian physicians or in private hospitals of Navy enlisted men solely because 
they were oh leave or liberty when such treatment became necessary, are not to 
be regarded as applicable or controlling subsequent to the enactment of the said 
act of April 28, 1942. There would be no authority, of course, to pay for such 
treatment in any case where for personal reasons an enlisted man elects to obtain 
civilian treatment when facilities of the Navy are available. 


I perceive no compelling reason requiring the application of a differ- 
ent rule to enlisted men of the Coast Guard serving as a part of the 


Navy during the present war. The act of August 29, 1916, 39 Stat. 
600, provides that : 
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Whenever, in time of war, the Coast Guard operates as a part of the Navy in 
accordance with law, the personnel of that service shall be subject to the laws 
prescribed for the government of the Navy * * *. 


Following the said decision of June 27, 1944, the Secretary of the 
Navy issued ALNAV #175, September 9, 1944, as follows: 


Under decision Assistant Comptroller General United States 27 June 1944 Navy 
Department may now defray expenses emergency medical and hospital treatment 
enlisted personnel Navy and Marine Corps obtained from civilian sources while 
on leave or liberty where it is impracticable to obtain treatment from Naval or 
other Government facilities. Decision is retroactive to 26 April 1942. Claims 
for such expenses may be submitted accordance paragraphs 3162 and 3167 
BUMED Manual and should be limited strictly to emergency medical or hospital 
care as distinguished from elective treatment. Decision does not include officers 
in view Article 1189 (1) NAVREGS. 


That was followed by ALCOAST #75, September 23, 1944, as 


follows: : 


Alnav 175 is applicable to enlisted men of the Coast Guard while the Coast 
Guard is operating as part of the Navy. 


Thus, the Coast Guard administrative view seems clear that enlisted 
men of the Coast Guard, operating during the war as a part of the 
Navy, come within the scope of the said decision on a parity with 
enlisted men of the Navy and Marine Corps. 

Provisions for the medical care of Coast Guard personnel, as well 
as Navy personnel, are traced back to a provision made in the act of 
July 16, 1798, 1 Stat. 605, for the deduction of 20 cents per month from 
the pay of every seaman to create a fund out of which the President 
was authorized “to provide for the temporary relief and maintenance 
of sick and disabled seamen,” the surplus of the fund to be used to 
establish hospitals for the accommodation of sick and disabled sea- 
men. In decision of December 24, 1920, 27 Comp. Dec. 573, it was 
stated. 


Medical attendance is an allowance, 25 Comp. Dec., 665, which officers and 
men of the Coast Guard are entitled to be furnished by the Public Health Service 
without expense to themselves, paragraphs 390 et seq. of the regulations govern- 
ing the hospitals and relief stations of the United States Public Health Service, 
1920, and 21 Op. Att. Gen., 365, and by virtue of the provision in the act of May 
18, 1920, it would seem to follow that they may be furnished same under the 
same general conditions that officers and men of the United States Navy are fur- 
nished medical attendance or treatment by the Medical Corps of the United 
States Navy. It is in this way that officers and men of the Coast Guard will 
receive the same allowances as officers and men in the Navy which the law of 
May 18 gives them. 


However, in decision of April 23, 1930, A-30514, it was said: 


It is proper to observe that except as the laws make provision for medical and 
hospital care and treatment of members of the Coast Guard by or under the 
control of the United States Public Health Service, no medical service is author- 
ized for the Coast Guard. While the pay and allowances of members of the 
Coast Guard were assimilated to the pay and allowances of officers and enlisted 
men of the Navy of the same rank or grade and length of service, section 8, 
act of May 18, 1920, 41 Stat. 608 (probably superseded by reason of the specific 
provisions of the act of June 10, 1922, 42 Stat. 625), and a medical service and 
a hospital fund have been established in the Navy, such medical service is sub- 
stantially limited to officers and men on duty (7 Comp. Gen. 314; Morrow v 
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The United States, 65 Ct. Cls. 835) ; and whatever rights officers or enlisted men 
of the Navy may have to medical and hospital treatment, the necessary effect 
of the decision of the Supreme Court in United States vy. Jones, 18 How. 92, is 
that such rights do not constitute an allowance. Whatever rights to medical and 
hospital treatment members of the Coast Guard may have are those given spe- 
cifically by the laws applicable to that service or the services from which the 
Coast Guard was derived and not by assimilation to the Navy. 


s 7 o * = + * 


It must be accepted as a general rule that where an officer or man of the Coast 
Guard leaves his place of duty, whether on leave of absence or on sick leave of 
absence, goes toa place where facilities of the U. S. Public Health Service are 
not available, there is no authority of law for payment of the cost of his further 
medical and hospital treatment by the United States, and the fact that an 
officer of the Public Health Service may be available at the place to which he 
goes, gives that officer no right to direct his admission to a private hospital at 
the cost of the United States. Paragraph 623 of the Public Health Service Regu- 
lations correctly states the rights of the members of the Coast Guard to medical 
and hospital treatment when on authorized leave or sick leave. When on duty 
at places where no United States Public Health Service facilities are available, 
section 620 makes provision for emergency treatment similar to the provision 
made in paragraphs 653 and 654 for American seamen who may secure emergency 
treatment on application to authorized customs officers. No more may be author- 
ized for members of the Coast Guard. * * * 


It will be noted that the latter decision was rendered while the 
nation was at peace and did not purport to determine what the situa- 
tion of Coast Guard personnel in such respects would be while operat- 
ing as a part of the Navy during war. While the provision in the act 
of August 29, 1916, supra, generally has not been regarded as affecting 
the pay and allowances of Coast Guard personnel, separately provided 
for, while serving as a part of the Navy, except where statutory pro- 
visions for the Navy may be viewed as broadly inclusive of the Coast 
Guard while so serving (22 Comp. Gen. 723), the duty of providing 
for all necessary care of injured and sick members of the armed forces, 
particularly during war, is a matter of basic administration, to be 
regarded as primarily in the interests of the Government, rather than 
as an “allowance” for the benefit of such personnel. Persons in the 
armed services are required to undergo such medical treatment as may 
be prescribed and are subject to disciplinary action for refusal or fail- 
ure to submit to such treatment. In view of such circumstances, the 
said provision in the act of August 29, 1916, properly may be viewed 
as extending to the furnishing of medical and hospital care for Coast 
Guard personnel on a parity with Navy personnel, while the Coast 
Guard is operating in time of war as a part of the Navy, and as war- 
ranting the administrative determination, shown by ALCOAST #75, 
supra, that the decision of June 27, 1944, with respect to enlisted men 
of the Navy, applies, likewise, to enlisted men of the Coast Guard 
while the Coast Guard is so operating. In that connection, it is under- 
stood that during the present war Navy medical facilities and Public 
Health Service facilities are utilized interchangeably for both Navy 
and Coast Guard personnel and it is noted that the Labor-Federal 
Security Appropriation Act of June 28, 1944, 58 Stat. 558, Public Law 
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373, specifically makes the Public Health Service appropriation for 
pay of personnel and maintenance of hospitals available for furnishing 
medical and hospital treatment to Navy and Marine Corps personnel. 

Some doubt in the matter arises from the preexisting provisions of 
Public Health Service and Coast Guard regulations, which—although 
authorizing emergency civilian medical attention and hospital care for 
personnel on duty—provide that personnel on authorized leave may 
receive medical and surgical relief only at regularly established relief 
stations of the Public Health Service. 

Section 2 of the act of July 30, 1937, 50 Stat. 548, provides, in part, 
as follows: 


The Act entitled “An Act extending the benefits of the Marine hospitals to the 
keepers and crews of life saving stations”, approved August 4, 1894, as amended 
(28 Stat. 229; U. S. C., 1934 edition, title 24, sec. 8), is hereby further amended 
to read as follows: 

“(a) Under such regulations as may be prescribed by the President, upon the 
recommendation of the Surgeon General with the approval of the Secretary of the 
Treasury, all commissioned officers, chief warrant officers, warrant officers, cadets, 
and enlisted men of the Coast Guard, including those on short duty and those 
on detached duty, whether on active duty or retired, shall be entitled to medical, 
surgical, and dental treatment and hospitalization by the Public Health 
Service * * *%,” 


Pursuant to such provisions, certain changes in the Public Health 
Service Regulations of 1931 were approved by the President December 


28, 1937, 3 Fed. Reg. 25. Paragraph 636 of the regulations, as so 
changed, provided : 

Officers, cadets, and enlisted men of the United States Coast Guard, including 
those on shore duty and those on detached duty, while on authorized leave or 
sick leave may receive medical and surgical relief only at regularly established 
relief stations of the Public Health Service. 

Except for the interpolation of the word “cadets” and the phrase 
“including those on shore duty and those on detached duty,” such 
paragraph is the same as paragraph 623 of the 1926 regulations, re- 
ferred to in the decision of April 23, 1930, supra, which was repeated 
as paragraph 637 of the said 1931 regulations. Similar provisions have 
been repeated in the Coast Guard regulations. There is little doubt 
that such provisions in the regulations, from their inception, have 
rested on the prior decisions of this office holding, as a matter of law, 
that service personnel were not entitled to civilian medical and hospital 
care at Government expense while away from their stations on author- 
ized leave or furlough. However, as discussed above, such decisions 
have now lost their force, at least temporarily, by virtue of the counter- 
vailing provisions in the act of April 28, 1942, and subsequent enact- 
ments; and, hence, the regulations stating the rule adduced from such 
decisions are not necessarily to be viewed as controlling in that respect, 
subsequent to the modification in the law. Moreover, the said Public 
Health Service regulations containing such provision were issued 
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during peace, the last one more than four years before the United 
States entered the present war, and there appears no basis for treating 
such peacetime provision as having been intended to preclude the 
medical care of Coast Guard personnel on a parity with naval personnel 
while the Coast Guard operated as a part of the Navy during war and 
under war statutes. I think what doubt there may be in the matter 
should be resolved in favor of such wartime parity and in accordance 
with the administrative view of the matter shown by the issuance of 
the said ALCOAST #75. 

In the four cases here involved, it sufficiently appears that the civil- 
ian medical treatment and hospitalization were furnished in emer- 
gencies and were not elective. Such services were rendered subsequent 
to April 28, 1942, and under conditions where the only administrative 
doubt as to the propriety of payment appears to be based on rules which 
are not to be regarded as controlling after that date. Accordingly, the 
claims submitted in such cases will be allowed in due course, in con- 
formity with the action taken pursuant to the said decision of June 
27, 1944, in the similar cases of enlisted men of the Navy. 


(B-48144) 


WAR SERVICE APPOINTEES—WITHIN-GRADE PROMOTION RIGHTS 
AFTER MILITARY SERVICE; ETC. 


The holding in decision of January 3, 1945, 24 Comp. Gen. 491, to the effect that 
war service appointees who enter upon active military duty and who sub- 
sequently are reemployed in civilian positions are not entitled to count the 
period of military service for within-grade promotion purposes under the act 
of August 1, 1941, need not be applied retroactively to require adjustments in 
the compensation of such employees-reinstated prior to the date of that 
decision. 

In the case of war service appointees who have entered upon active military duty 
and subsequently have been restored to civilian positions, the period of 
military service is a break in service, and where the break in service is more 
than 30 days (section 2 (c) of the Executive regulations respecting within- 
grade promotions under the act of August 1, 1941), the time such employees 
served in their civilian positions prior to entering the military service may 
not be counted toward within-grade promotions. 

Decision of January 3, 1945, 24 Comp. Gen. 491, respecting the reemployment rights, 
etc., of war service appointees who enter upon military duty, in the light of 
the Attorney General's opinion of May 26, 1943, requires no change in existing 
administrative procedure regarding the granting of military furlough to such 
appointees; however, since the placing of employees upon military furlough 
can have no legal force and effect to preserve a civilian status after the effec- 
tive date of the furlough, it would seem that the proper procedure would be 
to separate war service appointees from their civilian positions upon entry 
into the armed forces. 


Comptroller General Warren to the Secretary of the Treasury, March 16, 1945: 
I have your letter of February 26, 1945, as follows: 


In your decision of January 3, 1945 (B-46335) it was held that a War Serv- 
ice appointee who returns to his position from military or naval service is not 
entitled to have included in the time required for within-grade salary advance- 
ment the time that he has spent in active military or naval service. 
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The Treasury Department has restored former employees holding War Serv- 
ice appointments to their original positions upon their return from military 
service, with automatic increases in those cases where the waiting period has 
elapsed, including the time in the military service. The following questions are, 
therefore, submitted for your decision: 

1. Must the Treasury Department amend its action in all such cases of 
returned veterans to reduce the salary in each case to the step that the employee 
received when he went into the military service? 

2. If the answer to question No. 1 is “Yes”, must the action be made retro- 
active to the date of the return of the employee to duty from military service? 

3. For such employees, is the period of military service considered a break 
in service, so that the time served in his position prior to entering the military 
service may not be counted in the waiting period for an automatic promotion? 

4. In view of the opinion of the Attorney General dated May 26, 1943, and 
your decision of January 3, 1945, may War Service appointees be carried on 
military furlough? 

5. If your answer to question No. 4 is “No”, is it required that the Treasury 
Department terminate the services of all War Service appointees who are now in 
the military service and carried on military furlough? 


The decision of January 3, 1945, B-46335, 24 Comp. Gen. 491, to 
which you refer held as follows: 

In view of the Attorney General’s opinion of May 26, 1943, that war service 
appointees hold ‘“‘temporary” positions within the meaning of section 8 of the 
Selective Training and Service Act of 1940 and, hence, are not entitled to reem- 
ployment thereunder after military service, section 5 of Executive Order No. 
8882, authorizing the counting of military service toward automatic promotion 
under the act of August 1, 1941, in the case of employees restored to civilian 
positions pursuant to the Selective Training and Service Act, has no applica- 
tion to war service appointees restored to civilian positions after military service 
under authority of War Service Regulation XIII. 

Ordinarily an original construction of a statute, or of a regulation 
having the force and effect of law, is effective from the date of the 
statute or regulation (which regulation involved here is section 5 of 
Executive Order No. 8882 of September 3, 1941, issued by the Presi- 
dent. pursuant to the authority vested in him by the provisions of the 
within-grade promotion law of August 1, 1941, 55 Stat. 613). How- 
ever, in the present instance there was issued by the Civil Service 
Commission—apparently as a result of a misunderstanding as to the 
effect of the Attorney General’s opinion of May 26, 1943—an amend- 
ment to War Service Regulation XIII which was susceptible of the 
interpretation that war service appointees were entitled to the same 
reemployment benefits upon reinstatement in the Federal service by 
administrative action after military service, as are granted by law and 
regulation to permanent employees who are restored to civilian posi- 
tions under the terms and conditions of the Selective Training and 
Service Act, 54 Stat. 885. While the law does not vest in the Civil 
Service Commission authority to issue a regulation either granting or 
denying credit for military service in computing within-grade pro- 
motions, nevertheless, the referred-to amendment to the regulation 
was misleading to the administrative offices and apparently is the 
reason for the action taken by the Treasury Department in the cases 
here involved. In view of that situation, and as war service ap- 
pointees are regarded as “occupying permanent positions within the 
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scope of the compensation schedules fixed by this act” within the 
meaning of section 7 of the Classification Act, as amended by section 
2 of the act of August 1, 1941, 55 Stat. 613, and receive within-grade 
promotions based upon length of service in such civilian positions as do 
permanent employees who hold other than war services appointments, 
question 1 is answered in the negative making it unnecessary to answer 
question 2. That is to say, the rule stated in the decision of January 3, 
1945, need not be applied retroactively to require adjustments in the 
compensation of war service appointees reinstated prior to the date of 
that decision in civilian positions after release from military service. 

Under the existing law and regulations, and in the light of the 
opinion of the Attorney General and decisions of this office, question 
3 must be answered in the affirmative, provided the break in service 
is more than 30 days. See section 2 (c) of Executive Order No. 8882. 

Referring to questions 4 and 5, this office does not require any change 
in existing administrative procedure regarding the granting of mili- 
tary furlough to war service appointees. But, in any event, the placing 
of such employees upon military furlough can have no legal force and 
effect to preserve a civilian status after the effective date of the military 
furlough granted to any civilian employee. See decision of January 
30, 1945, B-46952, 24 Comp. Gen. 573. Consequently, it would seem 
that the proper procedure would be to separate war service appointees 
from their civilian positions upon entry into the armed forces. 


(B-47237) 
MANIFOLD FORMS—APPROPRIATION AVAILABILITY 


Manifold forms, referred to in the act of June 28, 1902, requiring no printing 
or binding to fit them for the official use of the ordering department or 
establishment, hereafter will not be considered or classified as printing and 
binding, and the cost of their procurement may be charged to an appropria- 
tion available for stationery or other miscellaneous supplies rather than to 
one for printing and binding, irrespective of whether procured from the 
Government Printing Office or elsewhere. 22 Comp. Gen. 801; 24 id. 588, 
overruled in part. 


Comptroller General Warren to the Secretary of War, March 22, 1945: 


There has been considered your letter of February 15, 1945, as 
follows: 


Your decision dated February 3, 1945, (B-47287) [24 Comp. Gen. 588] in 
response to my submission dated January 22, 1945, regarding appropriations 
properly chargeable in the procurement of certain items, has been received. 

While items listed in the submission as Exhibits A and B are manifold blanks 
within the purview of the Act of June 28, 1902, 32 Stat. 481, they may, as stated 
in the decision, be procured from commercial sources inasmuch as they require 
no printing operation to fit them for the use of the War Department. In cases 
where printing is required to meet the needs of the ordering office, blank forms 
come within the purview of both the Acts of June 28, 1902, and March 1, 1919, 
40 Stat. 1270, requiring their procurement through the Government Printing 
Office and the entire cost to be charged to printing and binding appropriations, 
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as stated in 22 Comp. Gen. 801. In decision of August 13, 1914, (21 Comp. Dec. 
63) it was held that loose-leaf binding devices which do not require any printing 
at the instance of the procuring office come within the purview of the Act of 
June 28, 1902, and the cost thereof is properly chargeable to appropriations for 
stationery. In the rule announced in decision of March 31, 1928, (A-21519) 
as quoted in decision of May 10, 1928, (7 Comp. Gen. 712) it is stated that the 
decision, 21 Comp. Dec. 63, is still applicable and in amplification of the rules 
and decision cited that generally items coming within the provisions of the Act 
of June 28, 1902, may be included in General Supply Schedules. 

Reconsideration is therefore requested as to whether continuous blanks, flat- 
folded, with interleaved carbon paper, marginally punched, which are stocked 
by manufacturers and dealers for sale to the public, and which require no changes 
to meet the needs of the Department, may not properly be charged to appro- 
priations available for supplies rather than to printing and binding appro- 
priations. 


In view of the matter set forth in your letter, supra, the applicable 
statutes and decisions have been further examined with the view to 
determining what effect, if any, the change from the appropriation 
status obtaining at the time of the 1902 statute to that now obtaining— 
hereinafter set out—had upon the decisions heretofore rendered in 
respect of the purchase of the two items here involved. 

The act of June 28, 1902, 32 Stat. 481, provides: 


The Public Printer is authorized hereafter to procure and supply, on the requi- 
sition of the head of any Executive Department or other Government establish- 
ment, complete manifold blanks, books, and forms, required in duplicating proc- 
esses ; also complete patented devices with which to file money-order statements, 
or other uniform official papers, and to charge such supplies to the allotment for 
printing and binding of the Department or Government establishment requiring 
the same. 


With respect to that act it was held in 21 Comp. Dec. 63, at page 64: 


It is stated that the loose-leaf binding devices in question are “staple com- 
modities such as are usually carried in stock by dealers in stationery, for sale 
to the general public as stationery as distinguished from being designed espe- 
cially for the departments,” and that they “contain no printing and no printing is 
required to be placed on them.” Such being the case, I think it is clear that 
said binding devices are articles of stationery, and need not be obtained from the 
Public Printer. When not obtained from the Public Printer, the cost of such 
devices is a proper charge against the regular appropriation for stationery. 
(54 MS. Comp. Dec., 138, July 15, 1910.) 

When, however, such devices are procured through requisition on the Public 
Printer—as they may be under authority of the act of June 28, 1902, supra— 
the Public Printer has no option in the matter of charging the cost thereof, and 
must, as directed by law, charge the departmental allotment for printing and 
binding with such cost. 

Answering your question specifically, you are advised that if, incident to print- 
ing or otherwise, binding devices are secured from the Public Printer, there is 
but one appropriation, that for printing and binding, available for meeting the 
cost thereof. If procured through the regular general supply contractor, then 
the appropriation for stationery for your department is properly chargeable 
with the cost thereof. 


In decision of March 31, 1928, A-21519, to the Secretary of Labor, 
it was stated: 


The test set forth in the decision referred to in your letter, 21 Comp. Dec. 68, 
that if the article was ordered from the Government Printing Office the appro- 
priation for printing and binding should be used and that for stationery charged 
when purchases were made from private dealers is no longer applicable since 
the enactment of 1919, and the law of June 7, 1924, 43 Stat. 592, requiring paper 
and envelopes to be obtained from the Public Printer and the act of May 13, 
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1926, 44 Stat. 551, requiring the purchase from the Government Printing Office 
of supplies manufactured by it in connection with its work. Thus the holding 
in the decision cited has been modified and superseded by subsequent legislation 
and decisions of this office. 

The general rule which has been adopted and which must prevail under the 
present law may be stated briefly as follows: 

Where the article needed requires printing or binding at the instance of the 
procuring department or office, it must be obtained exclusively from the Govern- 
ment Printing Office under the act of 1919. The same rule applies in connection 
with all blank book work. As to the latter class, the Joint Committee on Printing 
has decided under the authority conferred upon it by section 11 of the act of 
1919, that books which require printing, binding or ruling operations, for their 
manufacture are blank books within the meaning of the act of 1919, and they 
must, therefore, be procured from the Government Printing Office. 7 Comp. Gen, 
411. 

As to articles which do not require printing and binding, and are not blank 
books within the meaning of the act of 1919, there is no requirement under that 
law that they be procured from the Government Printing Office. In cases of 
loose leaf binding devices where they are staple commodities such as are usually 
carried in stock by dealers in stationery, for sale to the general public, and do not 
require any printing or binding operation in their manufacture, they are not blank 
books within the meaning of that term as used in the act of 1919, and the deci- 
sion, 21 Comp. Dec. 63, is still applicable to their procurement, but if the article 
falls within the classes covered by the act of 1919, or is paper within the meaning 
of the act of 1924, it is for procurement exclusively from the Government Printing 


Office. 
That decision was followed by one of May 10, 1928, A~22657, published 
in 7 Comp. Gen. 712, which, while it quoted with approval the last two 
paragraphs quoted above from the decision of March 31, 1928, A-21519, 
did not pass upon the question of the appropriation to be charged, 
but considered only the question of what supplies properly were for 
procuring from the Government Printing Office, and held that the 
supplies named in the act of June 28, 1902, could be, but were not 
required to be, procured from the Government Printing Office—the 
source of purchase being optional with the procuring agency. In 22 
Comp. Gen. 801, question 2 and answer thereto were stated as follows: 
2. Is it necessary to charge, in whole or in part, the cost of fanfold forms 


inter-leaved with carbon paper, which require some printing for our use, to the 
Printing and Binding limitation? 


* 








* * * 


In the decision 7 Comp. Gen. 712, it was held: 
“Manifold blanks, books, and forms and patented filing devices or loose-leaf 
binders coming within the purview of the act of June 28, 1902, 32 Stat. 481, may 
be procured either from the contractors on the General Supply Schedule or from 
the Government Printing Office, at the option of the procuring service.” 

Therefore, as to question 2, assuming that fanfold forms are manifold forms 
as referred to in the act of June 28, 1902, supra, the entire cost of the forms, 
including any printing thereon—which is required to be done at the Government 
Printing Office unless proper clearance is obtained—is chargeable to your printing 
and binding limitation as required by the 1902 act. 


That conclusion would appear to have been a proper one under the 
ordinary rules of statutory construction were it not for the appropria- 
tion procedures existing at the time of the passage of the act of June 
28, 1902, with respect to printing and binding which conditions it may 
be assumed the Congress had in mind when passing that legislation. 
The act of June 28, 1902, in- which the provision here in question 
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appears, contained, also, the appropriation for the fiscal year 1903 to 
the Public Printer of designated amounts for printing and binding 
for the various executive departments and establishments—the 
charges against such appropriations being made by the Public Printer 
upon receipt of the requisition for printing and binding for the vari- 
ous Government agencies—with the result that the cost of any supplies 
which Government agencies lawfully might procure elsewhere than 
from the Government Printing Office could not at that time be charged 
to the agencies’ printing and binding allotment but necessarily had 
to be charged to an available appropriation under the administrative 
control of the procuring agency. Accordingly, it having been repeat- 
edly held that the particular provision of the act of June 28, 1902, was 
not mandatory but vested in the procuring agency an option to procure 
the manifold forms, etc., either from the Government Printing Office 
or elsewhere, the conclusion is inescapable that the cost of the supplies 
named in that act, when procured elsewhere than from the Govern- 
ment Printing Office, was required at that time to be charged to an 
available appropriation under the administrative control of the pro- 
curing agency. Also, it would appear that the authorization to the 
Public Printer in the act of 1902 to charge the cost of such supplies to 
the printing and binding allotment of the department or Government 
establishment ordering the same, when ordered from the Government 
Printing Office, was in recognition of the then existing practice of 
charging printing and binding orders to the printing and binding 
allotments of the ordering department or establishment, but did not 
necessarily constitute a determination by the Congress that such 
manifold forms, etc., should be at all times classified as printing and 
binding. Had the action of the Congress been so construed, there 
would have been no authority to have procured such supplies else- 
where than from the Government Printing Office as authorized in 
21 Comp. Dec. 63. Compare 2 Comp. Gen. 700. 

A change in the practice of making appropriations to the Govern- 
ment Printing Office for the printing work of the varicus departments 
and establishments was necessitated by the Budget and Accounting Act 
of June 10, 1921, 42 Stat. 20, and, accordingly, beginning with the 
fiscal year 1923 printing and binding appropriations have been made 
directly to, and placed under control of, the several Government 
departments and agencies, and the authorization in the act of 1902 
for the “Public Printer * * * to charge such supplies to the al- 
lotment for printing and binding of the Department or Government 
establishment requiring the same” no longer has any force or effect 
as the Public Printer no longer controls the printing and binding 
appropriations for the various departments and establishments and 
can make no charge against such appropriations under the current 
practice. 
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It is a well established rule that a specific appropriation for a par- 
ticular class of expenditures is available therefor to the exclusion of 
a more general appropriation. 19 Comp. Gen. 324. Accordingly, 
manifold blanks of the class covered by items (a) and (b) required 
in duplicating processes, when requiring no printing or binding to fit 
them for official use of the ordering department or establishment, 
will not hereafter be considered or classified as printing and binding 
and the cost of their procurement may be charged under appropria- 
tions available for stationery or other miscellaneous supplies irre- 
spective of whether procured from the Government Printing Office 
or elsewhere. Any decisions to the contrary are not to be followed 
hereafter. 


(B-44556) 







































TRANSPORTATION OF DEPENDENTS OF MARINE CORPS RESERVE 
OFFICER HAVING NO PERMANENT STATION PRIOR TO SEA DUTY 
ASSIGNMENT 


Under the act of November 28, 1943, authorizing transportation of Marine Corps 
Reserve officers’ dependents “from their stations” to selected locations 
when assigned to sea duty, and in view of section 12 of the Pay Readjust- 
ment Act of 1942, regarding the change from an officer's home to first perma- 
nent station as a change of station for purposes of transportation of depend- 
ents, a Reserve officer whose first permanent assignment was sea duty may 
be allowed, in connection with travel of his wife from his last temporary 
station to a selected place, not to exceed what the cost of transportation 
similar to that actually used would have been from his home. 


Assistant Comptroller General Yates to Capt. John F. Pearce, U. S. Marine 
Corps, March 24, 1945: 


Reference is made to your letter of September 13, 1944, requesting 
decision as to whether payment is authorized on a voucher transmitted 
therewith constituting the claim of Second Lieutenant Ingram R. 
Henry, Jr., USMCR, for reimbursement of the cost of transportation 
of his dependent wife for travel performed January 1 to 3, 1944, from 
his temporary station, New River, North Carolina, to Cleburne, Texas, 
incident to orders of December 27, 1943, which assigned him to sea 
duty or to a place where his dependents were not permitted to go. 

Section 1 of the act of November 28, 1943, 57 Stat. 593, provides: 


That officers and enlisted men of the Navy, Marine Corps, and Coast Guard, 
and the reserve components thereof when on active duty, of grades entitling them 
to transportation of dependents and household effects on change of station (a) 
when on duty at places designated by the Secretary of the Navy as within zones 
from which their dependents should be evacuated for military reasons or for 
the purpose of relieving congestion in the vicinity of naval activities or where 
Government quarters for their dependents are not available; (b) or upon trans- 
fer or assignment of such officers and enlisted men to sea duty, as such duty may 
be defined by the Secretary of the Navy; (c) or upon transfer or assignment of 
such officers and enlisted men to duty at places where their dependents for 
military reasons are not permitted to join them or where Government quarters 
for their dependents are not available, may, upon application of such personnel 
or their dependents, be allowed, subject to such regulations as the Secretary of 
the Navy may prescribe, transportation for their dependents and household 
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effects, including packing, crating, and unpacking thereof, from their stations 
or places of storage in the United States to any other point in the United States, 
and from such points to new stations in the United States to which such per- 
sonnel may be subsequently ordered for duty, and at which their dependants are 
not — from joining them or Government quarters for their dependents are 
available. 


You state that— 


Records of this headquarters show that the claimant first attained a rank 
entitling him to transportation of dependents at Quantico, Virginia on 28 June, 
1943 and that he was married at Quantico, Virginia on 21 August, 1943. The 
records further show that the claimant was detached from Quantico, Virginia on 
6 October, 1943 and ordered to Camp Lejeune, North Carolina for further duty 
under instruction. The records also show that the claimant was ordered from 
temporary duty at Camp Lejeune, North Carolina to sea duty by orders dated 


27 December 1943, certificate in lieu of which is enclosed. 

Inasmuch as the above-mentioned duty at Quantico, Virginia and at New River, 
North Carolina was temporary duty the first permanent duty station of the 
claimant other than his home of record was the sea duty station the claimant 
was ordered to proceed to as evidenced by the enclosed certificate. The records 
further show that the official residence of record of the claimant on assignment 
to active duty was Ardmore, Oklahoma. 


Regulations issued December 23, 1943, by the Secretary of the Navy 
pursuant to the above cited act of November 28, 1943, and published 
in Navy Department Bulletin of December 31, 1943, R-1725, provide 
that personnel of the Marine Corps, among others,.entitled to trans- 
portation for dependents on a permanent change of station, may, 
when assigned to sea duty, “upon application of such personnel or 
their dependents, be allowed transportation for their dependents 
from their permanent duty stations in continental United States to 
any other points in continental United States.” It will be noted that 
these regulations do not authorize allowance of transportation for 
dependents from a temporary duty station. However, since the 
officer here involved did not at any time have a permanent station 
prior to the date of the order assigning him to sea duty; and since 
under paragraph 6 of section 12 of the Pay Readjustment Act of 1942, 
56 Stat. 364, 366, a change from the officer’s home to first permanent 
station may be regarded as a “permanent change of station” for pur- 
poses of transportation of dependents, there may be allowed in this 
case no more than the cost that would have been incurred if the depend- 
ent had been transported from the officer’s home of record to the 
point in the United States to which he elected to have her go at the 
time of his assignment to sea duty. 

Accordingly, Lieutenant Henry is entitled to reimbursement of the 
cost of transportation actually utilized by his dependent wife in 
travelling from New River, North Carolina, to Cleburne, Texas, not to 
exceed the cost of transportation similar to that used, from Ardmore, 
Oklahoma, his home of record, to Cleburne, Texas. 

The voucher is returned herewith and should be completed to show 
the cost of the transportation for the travel as actually performed and 
the means of transportation utilized. Then, if otherwise correct, pay- 
ment thereon may be made on the basis hereinabove indicated. 
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(B-47661) 


FEDERAL TRANSPORTATION TAX—NAVY OFFICERS—TRAVEL IN 
OTHER THAN MILEAGE STATUS; TRANSPORTATION OF DEPEND- 
ENTS 


While the conditions under which the transportation tax imposed by section 
3469 of the Internal Revenue Code may be reimbursed to Navy officers who 
procure transportation with private funds when traveling pursuant to orders 
under which they are entitled to transportation in kind, as distinguished 
from mileage, and the evidence necessary to support a claim therefor, pri- 
marily is an administrative matter, it would seem that reimbursement should 
be conditioned upon a clear showing that Government transportation re- 
quests, in connection with which no tax is imposed, were unavailable. 

A Navy officer’s rights under section 12 of the Pay Readjustment Act of 1942, 
and regulations pursuant thereto, with respect to transportation of depend- 
ents upon permanent change of station do not include the right to reimburse- 
ment of the transportation tax imposed by section 3469 of the Internal 
Revenue Code which he is required to pay in connection with the purchase 
of transportation for his dependents, and neither may the transportation tax 
be included as a part of the commercial transportation costs authorized 
to be paid under said act. 


Assistant Comptroller General Yates to the Secretary of the Navy, March 24, 
1945: 


Reference is made to your letter of February 7, 1945, requesting 
decision on two questions hereinafter quoted, based on facts and cir- 
cumstances stated in a letter, from the Assistant Chief of Naval Per- 
sonnel, dated December 13, 1944, as follows: 


Subj: Transportation tax—reimbursement of. 
Ref. (a) Section 307, Revenue Act of 1943, Public Law 235. 
(b) Order of the Secretary of the Treasury, 29 April 1944, F. R. D. 44-6128. 
(c) Comptroller General Decision B-36378, 13 September 1943. 
(d) Comptroller General Decision B-38666, 4 January 1944. 
(e) ALNAV 100 of 1 June 1944. 


1. It will be noted from the enclosure that Lieutenant Commander Thomas A. 
Allen, USNR, is requesting reimbursement in the sum of $19.21, representing 
the amount expended as tax on transportation of his dependents from Los Angeles, 
California, to Chicago, Illinois, incident to being ordered to active duty from his 
home in Los Angeles and assignment to permanent duty at Chicago. The basic 
claim did not include items covering tax expenditures, and reimbursement was 
made on the basis of commercial costs of transportation as provided by existing 
law and regulations. 

2. Reference (b) authorizes exemption from payment of tax on transportation 
of persons furnished to the United States upon Government transportation re- 
quests, effective June 1, 1944, and requires discontinuance of the use of tax 
exemption certificates, T. D. Form 731, effective the same date. References (c) 
and (d) authorize reimbursement of tax expenditures under conditions cited 
therein, which indicated that a showing that transportation requests or exemp- 
tion certificates were not available was necessary. Reference (e), based on 
provisions of References (a) and (b), also on the provisions of References (c) 
and (d), provides that reimbursement may be made for the amount of tax paid 
by the traveler under per diem orders when transportation requests were not 
available. 

8. Normally, it is considered that transportation requests are available for all 
official travel of personnel and dependents under orders entitling them to trans- 
portation in kind, as distinguished from mileage. Notwithstanding this fact, 
however, occasions arise where, through lack of knowledge of proper procedure, 
personal preference or convenience, or desire to travel by circuitous routes, trans- 
portation requests are not obtained. This is particularly true with respect to 
travel of dependents, and occasionally with officers under per diem orders with 
delay enroute. 


The first question stated in your letter is as follows: 
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(a) Whether, under the provisions of section 307 of the Revenue Act of 1943 
(Public Law 235—78th Congress) and the order of the Secretary of the Treasury, 
dated April 29, 1944, Federal Register Document 44-6128, a showing that trans- 
portation requests were actually not available is a requisite to reimbursement 
for amount of tax paid by personnel traveling under orders other than mileage, 


or whether a mere showing that transportation requests were not used is all 
that is sufficient. 


It is understood that the question relates to officer personnel who 
are traveling under orders which entitle them to transportation in 
kind as distinguished from mileage. 

Section 3469, chapter 30, of the Internal Revenue Code, as added 
by section 554 of the Revenue Act of 1941, 55 Stat. 721, and amended 
by section 609 of the Revenue Act of 1942, 56 Stat. 977, and section 
302 of the Revenue Act of 1943, enacted February 25, 1944 (26 U.S.C. 
3469 (a) and (c)), provides that there shall be imposed upon the 
amount paid within the United States for transportation of persons 
by rail, motor vehicle, water or air, within or without the United 
States, and for seating or sleeping accommodations in connection with 
such transportation, a tax equal to 15 per centum of the amount so 
paid. Section 307 (c) of said Revenue Act of 1943, 58 Stat. 66, 
empowered the Secretary of the Treasury, under conditions therein 
stated, to authorize exemption from the tax imposed by chapters 19, 
29 or 30 of the Internal Revenue Code; and, by virtue of this au- 
thority, the Acting Secretary of the Treasury on April 29, 1944, au- 
thorized exemption “from the tax imposed by Section 3469 of the 
Internal Revenue Code (26 U. S. C. 3469) as to any payment for 
transportation of persons furnished to the United States upon a United 
States Government transportation request.” See Federal Register of 
May 2, 1944, page 4615. 

The first and second paragraphs of section 12 of the Pay Readjust- 
ment Act of 1942, 56 Stat. 364, as amended by section 9 of the act of 
September 7, 1944, 58 Stat. 730, provide, in part, as follows: 


Officers * * * when traveling under competent orders without troops shall 
receive a mileage allowance at the rate of 8 cents per mile * * * but in cases 
when orders are given for travel to be performed repeatedly between two or more 
places in the same vicinity, as determined by the head of the executive depart- 
ment concerned, he may, in his -iliscretion, direct that actual and necessary 
expenses only be allowed. * 

Unless otherwise expressly provided by law, no officer of the services men- 
tioned in the title of this Act shall be allowed or paid any sum in excess of 
expenses actually incurred for subsistence while traveling on duty away from 
his designated post of duty, nor any sum for such expenses actually incurred in 
excess of $7 per day. The heads of the executive departments concerned are 
authorized to prescribe per diem rates of allowance, not exceeding $6, in lieu 
of subsistence to officers traveling on official business and away from their 
designated posts of duty * * *. 


In the Naval Appropriation Act, 1944, 57 Stat. 203, and the Naval 
Appropriation Act, 1945, 58 Stat. 308, making appropriations for the 
naval service for the years ending June 30, 1944, and June 30, 1945, 
under the heading “Transportation and recruiting” provision is made 
as follows: 


654881™—46——_46 
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For mileage and actual and necessary expenses and per diem in lieu of sub- 
sistence as authorized by law to officers and nurses while traveling under orders, 
including expenses when on duty with traveling recruiting parties * * *. 


* * * That the Secretary, in prescribing per diem rates of allowance in 
accordance with the law, is hereby authorized to prescribe such per diem, whether 
or not orders are given to officers for travel to be performed repeatedly between 
two or more places in the same vicinity and without regard to the oo of time 
away from their designated posts of duty under such orders * * 

It has been recognized that for travel under competent orders under 
circumstances which do not permit payment of an allowance for trans- 
portation expenses, an officer of the Navy is entitled to reimbursement 
of the actual and necessary transportation expenses incurred by him 
incident to the travel directed, the amount of such reimbursement not 
to exceed what it would have cost the Government had transportation 
been furnished in kind by means of a transportation request. In that 
connection the following provisions appear in the United States Navy 
Travel Instructions: 


Paragraph 2, Article 2500— 


2. Manner of furnishing travel expenses.—Transportation may be furnished 
in kind, or reimbursement may be made for expenses of travel on the basis of 
actual expenses incurred or on a per diem or mileage allowance, depending on 
the circumstances and the personnel concerned. 


Paragraph 1 (b), Article 2509— 


(b) As reimbursement for travel expenses of all except dependents can be 
made only for the amount the Government would have paid had the transporta- 
tion been officially requested, transportation requests will be used whenever prac- 

ticable for officers, midshipmen, enlisted personnel, nurses, Naval Reserves, and 
civilians traveling on official business, except as provided in art. 2503-5 (a). 


Paragraph 5, Article 2511— 


5. Payment of claim for reimbursement.— 
(a) Officers.— 


. * * *” . * * 

(4) When travel orders authorize per diem in lieu of subsistence or actual 
expenses, travel claims may be presented to any disbursing officer for payment. 
Reimbursement for transportation paid for by officers shall be on the basis of 
what it would have cost the Government if transportation had been performed on 
transportation request via the shortest usually traveled route (see art. 2509-1 
(b)). These fares will be supplied on request to the Bureau of Supplies and 
Accounts or the Disbursing Transportation Office, Twelfth Naval District, San 
Francisco, Calif. Pullman receipts or passenger identification checks are required 
if Pullman fares are paid for in cash. 

Article 2503-5 (a) cited above, relates to travel by enlisted men and 
is not material here. 

In decision of this office dated September 13, 1943, 23 Comp. Gen. 
188, cited by the Assistant Chief of Naval Personnel, there was con- 
sidered the question whether a civilian employee of the Government 
traveling on official business was entitled to reimbursement for the 
transportation tax paid by him in connection with the purchase of a 
bus ticket which cost him less than $1. The Standardized Government 


Travel Regulations do not contemplate the use of transportation re- 





DECISIONS OF THE COMPTROLLER GENERAL 699 


quests to obtain transportation where the cost thereof is less than $1, 
and, hence, it was held that the employee was entitled to be reim- 
bursed for the transportation tax paid by him. Also, in decision of 
this office dated January 4, 1944, 23 Comp. Gen. 484, there was con- 
sidered an employee’s right to reimbursement of transportation tax 
paid by him for transportation for which no transportation request 
was available and it was held that the traveler should be reimbursed 
for the amount of the transportation tax paid by him. However, both 
of the cited decisions involved an employee’s rights under the provi- 
sions of the Standardized Government Travel Regulations and are 
not for application here, the rights of officers traveling under compe- 
tent orders being governed by different statutory provisions. 

The question you present appears to have been considered admin- 
istratively some time ago and instructions were issued on June 1, 1944, 
with respect to the conditions which must exist to entitle an officer to 
reimbursement of transportation tax. ALNAV-100, June 1, 1944, 
contains the following provision: 


When transportation requests are not available and travel is performed on 
orders authorizing per diem, reimbursement for the amount of tax paid by 
traveler on authorized transportation purchased will be made provided claimant 
submits receipts or certifies on claim that transportation requests were not 
available when tickets were purchased. Reimbursement for tax paid on sleep- 
ing and parlor car accommodation will not be made unless claim is supported 
by identification stubs or receipts. 


If an officer traveling under conditions entitling him to transporta- 
tion in kind as distinguished from mileage, obtains the necessary 
transportation by use of a transportation request no transportation tax 
is paid. If the same officer, traveling under like conditions, had pro- 
cured transportation at his own expense, he would be entitled to reim- 
bursement in an amount it would have cost the Government to furnish 
transportation in kind. In other words, the cost to the Government 
in either case would be the same. However, in the latter case the 
officer would have been required to pay the transportation tax imposed 
by the laws indicated above, and the Government would have received 
the benefit of that tax. If it was necessary for the officer to pay the 
tax incident to the procurement of transportation for official travel, 
no objection is perceived to reimbursing him the amount of that tax. 
However, the conditions under which an officer may be reimbursed 
the amount of said tax and the evidence necessary to support a claim 
therefor primarily is an administrative matter. If reimbursement is 
to be made it must be made from funds available to the Navy Depart- 
ment—such funds are not credited with the amount of the tax paid 
by an officer—and from an administrative standpoint it would seem 
desirable to require not only a showing that the tax actually was paid 
but that the necessary transportation could not be obtained without 
payment of the tax; that is, that the use of a transportation request 
was not practicable. Not to require such a showing would seem to 
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result in an unnecessary depletion of appropriated funds available 
to the Navy Department merely because for personal reasons or other- 
wise the officer concerned did not choose to use a transportation request. 
Accordingly, you are advised that in my opinion, officers who pur- 
chase transportation with private funds when traveling under orders 
entitling them.to transportation in kind, as distinguished from mile- 
age, should not be reimbursed for the amount of the transportation 
tax paid by them, except upon a clear showing that transportation 
requests were not available. 
Your second question is as follows: 


(b) Whether, under conditions similar to those applicable to travel of per- 
sonnel, reimbursement may be made for tax expenditures in travel of dependents, 
or whether the term, “amounts equal to such commercial transportation costs”, 
as uSed in the fifth paragraph of Section 12 of the Pay Readjustment Act of 1942 
(56 Stat. 365), should be interpreted to include the transportation tax similar to 
the payment of mileage. 


The said question is understood to have reference to the benefits 
conferred by the fifth paragraph of section 12 of the Pay Readjust- 
ment Act of 1942, 56 Stat. 364, 365, as follows: 


When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4, hereof, is ordered to make a permanent 
change of station, the United States shall furnish transportation in kind from 
funds appropriated for the transportation of the Army, the Navy, the Marine 
Corps, the Coast Guard, the Coast and Geodetic Survey, and the Public Health 
Service to his new station for such dependents * * * Provided further, That 
the personnel of all the services mentioned in the title of this Act shall have 
the benefit of all existing laws applying to the Army and Marine Corps for 
the transportation of household effects: And provided further, That in lieu of 
transportation in kind authorized by this section for dependents, the President 
may authorize the payment in money of amounts equal to such commercial 
transportation costs for the whole or such part of the travel for which trans- 
portation in kind is not furnished when such travel shall have been completed. 


Executive Order 9222, dated August 15, 1942, provides as follows: 


1. The heads of the respective departments and establishments concerned are 
hereby authorized, in lieu of transportation in kind for travel of dependents of 
officers, warrant officers, and enlisted men above the fourth grade of the Army, 
Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and Public 
Health Service authorized by the fifth paragraph of the said section 12 upon 
permanent change of station, to make payment in money of amounts equal to 
commercial transportation costs for the whole or such part of the travel of 
such dependents for which transportation in kind is not furnished when such 
travel shall have been completed. 

2. The heads of the respective departments and establishments concerned 
may prescribe additional regulations not inconsistent herewith or with the terms 


of the said section 12 as may be necessary for carrying out the provisions of 
this order. 


Article 2505, United States Navy Travel Instructions, paragraph 
3 (b) (1), provides as follows: 


(b) Maximum allowance for transportation at Government expense.— 

(1) Under each permanent change of station transportation for the depend- 
ents of officers and men entitled thereto is authorized from the permanent 
duty station from which detached to the permanent duty station to which 
ordered via a direct, usually traveled route. When the authorized itravel is 
by rail, dependents are entitled to first class transportation and the authorized 
Pullman accommodations. When the authorized travel is by water they are 
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entitled to minimum first class accommodations, including stateroom, by the 
steamer authorized to be used. The maximum allowance, therefore, is the 
commercial cost of the transportation indicated above between the old and new 
stations. In lieu of furnishing of transportation, sec. 12, Act of June 16, 1942 
(56 Stat. 364) permits the prepayment by the officer or man of the transporta- 
tion expenses of his dependents with subsequent payment in money to the 
officer or man concerned, in amounts equal to such commercial transportation 
costs when travel shall have been completed. This is accomplished by the sub- 
mission of a claim under art. 2513, under which it is particularly to be noted 
that where overseas or coast to coast travel is involved, advance authority of 
the Bureau of Naval Personnel is required. Other cases where such advance 
authority is necessary appear hereinafter. 


The above-quoted law and regulations appear to leave to the listed 
personnel the right to choose the means by which they will transport 
their dependents upon permanent change of station. They may either 
request that transportation in kind be furnished at Government ex- 
pense or they may procure transportation with private funds or make 
such other arrangements as they see fit for such transportation. 
Where transportation in kind is not furnished by the Government, 
the military personnel concerned are entitled—after completion of 
the travel—to payment of amounts equal to the commercial trans- 
portation costs between the points involved. It has been held that 
the term “commercial transportation costs,” within the meaning of 
the above-quoted act, means the regular tariff rates applicable to 
the general public. See A-26674, April 23, 1929; A-88144, August 
12, 1937. The right to such payment is not conditioned upon the 
utilization of commercial transportation by the dependents and is 
based solely upon commercial transportation costs. Hence, the amount 
payable under the statute is in the nature of an allowance for travel 
of dependents payable without regard to the traveling expenses 
actually incurred. 

It has been held that an officer of the Navy travelling under cir- 
cumstances entitling him to a mileage allowance is not entitled to reim- 
bursement of transportation tax paid by him. 23 Comp. Gen. 891. 
Also, it has been held that the transportation tax levied by section 
3469, chapter 30, of the Internal Revenue Code, does not represent a 
part of the charge for the transportation furnished. See 23 Comp. 
Gen. 898. To hold that the term “commercial transportation costs” 
used in the said section of the Pay Readjustment Act of 1942 includes— 
in addition to the actual cost of the fare involved—the transporta- 
tion tax imposed on that cost, would increase the amount payable 
under the statute by the amount of the tax imposed; and, since the 
statute authorizes payment on but one basis, such a holding would 
appear to result in payment of the amount of tax involved as a part. 
of commercial transportation costs in any case whether a payment of 
tax was actually made or not. The inclusion in the amount author- 
ized by the statute of an item representing tax on commercial fares 
in cases where no tax actually is paid clearly is not authorized and, 
therefore, in the absence of a statutory provision to the contrary, I 
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am constrained to hold that the term “commercial transportation 
costs” does not include transportation tax. 

Accordingly, you are advised that the benefits authorized ly sec- 
tion 12 of the Pay Readjustment Act of 1942, do not include the right 
to reimbursement of the amount of transportation tax paid by mili- 
tary personnel in purchasing transportation for their dependents 
upon permanent change of station and neither may the amount of the 
transportation tax be included as a part of the commercial transpor: 
tation costs authorized to be paid under that statute. 

The letter of Lieutenant Commander Thomas A. Allen, USNR, 
dated July 18, 1944, is returned herewith, as requested. 


(B-48289) 


LEAVES OF ABSENCE; LUMP-SUM LEAVE PAYMENTS—TEMPORARY 
EMPLOYEES 


Even though the exact date of termination be not stated in employees’ appoint- 
ments, where a limitation of “not to exceed one year” is included, the em- 
ployees are to be regarded as “temporary” within the meaning of section 
1.1 (c) of the Annual and Sick Leave Regulations, which defines “tempo- 
rary employees” as those appointed for definite periods of time not exceeding 
1 year. 

The provisions of section 1 of the act of December 21, 1944, requiring lump-sum 
leave payments to “any civilian officer or employee of the Federal Gov- 
ernment” upon separation from service are applicable to employees entitled 
to leave regardless of the tenure of appointment, including temporary 
employees. 

In view of the requirements of section 1 of the act of December 21, 1944, respect- 
ing lump-sum payments for leave upon separation from service, a temporary 
employee appointed for a period of two months may no longer be granted 
terminal annual leave of five days immediately prior to the end of the 
second month of service, as authorized by prior decisions; rather, in order 
to receive credit for five days’ annual leave under section 2.1 (b) of the 
Annual Leave Regulations, the employee must render a full two-month 
period of service, upon completion of which a lump-sum payment for his 
accrued leave becomes payable. Cf. 23 Comp. Gen. 732. 

The definition of “temporary employees” (those appointed for definite periods 
of time not exceeding 1 year) appearing in section 1.1 (c) of the Annual 
and Sick Leave Regulations is determinative, also, of whether employees 
are to be classed as “temporary employees engaged on construction work 
at hourly rates” within the meaning of section 1 of the annual leave 
statute of March 14, 1936, which excludes such employees from the leave 
benefits provided thereby, and, therefore, hourly rate construction em- 
ployees appointed for the season or duration of the job are or are not 
entitled to leave depending upon whether their appointments are without 
limitation or are limited to not to exceed one year. 


Comptroller General Warren to the Secretary of Agriculture, March 24, 1945: 
I have your letter of March 3, 1945, as follows: 


Reference is made to Decision 16 Comp. Gen. 934 holding that the “temporary” 
classification for leave purposes would include employees whose appointments 
were for a period “not to exceed six months” even though the exact date of 
termination is not stated. At that time there were only two classes under the 
leave regulations, permanent and temporary, and the regulations defined as 
“temporary” persons appointed for definite periods of time not exceeding six 
months. 

The regulations later were amended by addition of an “indefinite” class, which 
includes those employed for the “duration of the job”. Decision 23 Comp. Gen. 
782 held that the last five days of a sixty-day appointment could be covered by 
leave, and stated that the prohibition against earning of leave during a terminal 
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leave period applies to employees whose tenure of service is indefinite and “whose 
termination of service must be fixed after service has been rendered”. Apparently 
the conclusion was based on the premise that temporary employees, as defined 
by the leave regulations, are those employed for definite, predetermined periods, 
the termination date being fixed at time of appointment. This would indicate 
that employees could not now be classed as “temporary” for leave purposes under 
appointment fixing a period “not to exceed one year”, but indefinite as to the 
actual period. I should appreciate your decision as to whether the term “tempo- 
rary employees” now is to be considered as including only those employed for 
a definitely stated period and excluding those appointed for a period “not to 
exceed one year” whose termination of service must be fixed after the service 
has been rendered. 

Decision is desired also as to the effect, if any, of the Act of December 21, 1944 
(Public 525) on leave earned by persons appointed for a definite period of one 
year or less. Specifically, could a person employed for a period of two months 
who takes no leave during his active service be separated at the close of one 
month and twenty-five days and then be paid in a lump-sum for the equivalent 
of five days’ leave? 

An indication of the types of employees affected may clarify somewhat the 
reasons for the above questions. Many seasonal employees are engaged each 
year for work that continues for several months, but for which the actual period 
cannot be predetermined, depending largely upon the weather or other conditions. 
It may be known that a particular employment will not extend beyond six months, 
nine months, or one year, but an appointment for “not to exceed nine months”, 
for example, may be terminated at the expiration of 6, 7 or 8 months because 
of weather conditions or other circumstances rendering further employment 
unnecessary. 

Both the law and the regulations exclude “temporary employees engaged on 
construction work at hourly rates”. Many construction employees are temporary 
in that they are employed only for the field season or for a job that will be 
completed within a few months. The employment contract may or may not con- 
tain the limitation “not to exceed one year”, or a shorter period. Decision is 
desired as to whether the word “temporary” with respect to hourly rate construc- 
tion employees has the same definition as for other purposes under the leave act; 
that is, “those appointed for definite periods of time not exceeding one year”. 
Would these employees be entitled to leave as “indefinite” employees if appointed 
for the season or duration of the job (a) with a limitation “not to exceed one 
year” or (b) without a limitation? 

It may be well to mention also that if appointments fixing the period of employ- 
ment at not to exceed one year, without fixing the exact period or date of termi- 
nation, may be considered as “temporary” all seasonal employees could be so 
classified for leave purposes by including a one year limitation in the appointment 
or employment contract, leaving the final termination date to be fixed later when 
the work is completed or is discontinued because of weather or other conditions. 
In some lines of work and throughout some bureaus this would result in only 
two. classes for leave purposes, permanent and temporary. It would remove any 
confusion caused by the “temporary” and “indefinite” classifications, but would 
deprive hourly rate construction employees of all leave privileges if in answering 
the fifth paragraph hereof it is held that such employees are entitled to leave as 
being “indefinite” rather than “temporary”. 


Section 1.1 of the current leave regulations, effective January 1, 
1945, contain definitions as follows: 


(b) “Permanent employees” are those appointed without limitation as to 
length of service or for definite periods in excess of 1 year, or for the duration 
of the present war and for 6 months thereafter. 

(c) “Temporary employees” are those appointed for definite periods of time 
not exceeding 1 year. 

(d) “Indefinite employees” are those appointed for the “duration of the job” 
and those who, although paid only when actually employed, are continuously 
employed or required to be available for duty for a period of not less than 1 
month, as distinguished from part-time or intermittent employees. 


Any employee who is appointed for a period “not to exceed one 
year,” whose termination of service must be fixed after the service 
has been rendered, is not a “permanent” employee for leave pur- 
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poses for the reason that the appointment is limited to a period of 
one year. There is nothing in the definition. supra, of the term “in- 
definite employees” that may be regarded as applicable in the instant 
case if a maximum period of “not to exceed one year” appears in 
the appointment. That is to say, service under such an appointment 
could not, in any event, extend beyond one year for the reason that 
reappointment would be required at the end of one year of service if 
service beyond that time were required. 20 Comp. Gen. 332. Hence, 
it is concluded that an employee serving under an appointment for 
a definite maximum period of one year—under an appointment in- 
cluding a limitation therein of “not to exceed one year”—is a tem- 
porary employee for leave purposes. The question presented in the 
second paragraph of your letter is answered accordingly. 

Section 1 of the act of December 21, 1944, 58 Stat. 845, Public Law 
525, authorizing payment of a lump sum for accumulated and current 
accrued annual or vacation leave, is applicable to “any civilian 
officer or employee of the Federal Government,” which class of em- 
ployees would include any employee who is entitled to leave regardless 
of the tenure of his appointment, including temporary employees. 
Hence, an employee who is appointed for a period of two months 
could no longer be granted terminal annual leave of five days immedi- 
ately prior to the end of the second month of service, as authorized 
in prior decisions, but the employee must continue to work the full 
two months in order to receive credit for five days annual leave (sec- 
tion 2.1 (b) of the leave regulations), and such an employee would 
be entitled to receive a lump-sum payment computed over a maximum 
period of five days annual leave accrued at the end of the second 
month of service. Accordingly, the question in the third paragraph 
of your letter is answered in the negative. 

Section 1 of the Annual Leave Act of March 14, 1936, 49 Stat. 1161, 
contains the following sentence : 


* * * Temporary employees, except temporary employees engaged on con- 


struction work at hourly rates Shall be entitled to two and one-half days leave 
for each month of service. * * 


In decision of October 29, 1940, 20 Comp. Gen. 223, it was held 
that the definition of “temporary employees” appearing in the leave 
regulations then current was determinative, also, of whether employees 
are to be classed as “temporary employees engaged on construction 
work at hourly rates” (quoting from the statute, swpra). The same 
would be true regarding the definitions appearing in the leave regula- 
tions now current. Accordingly, question (a) in the fifth paragraph 
of your letter is answered in the negative for the reason that the em- 
ployees are “temporary” (see answer to the first question supra), and 
question (b) is answered in the affirmative for the reason that the 
employees are “permanent” (see definition of “permanent employees” 
quoted above from the regulations). 
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(B-47952) 


SUBSISTENCE—PER DIEM AT TEMPORARY STATION TO WHICH 
TRAVEL PERFORMED ON GOVERNMENT-OWNED VESSEL 


The provisions of section 12 of the Pay Readjustment Act of 1942, limiting offi- 
cers performing travel on Government-owned vessels for which no transpor- 
tation fare is charged to reimbursement of actual and necessary expenses, do 
not preclude payment of per diem in lieu of subsistence to an Army warrant 
officer for a period of temporary duty ashore in connection with the repair, 
etc., of a Government-owned crash boat to which he was attached and in 
which he traveled between the place of temporary Guty and his proper duty 
station. 24 Comp. Gen. 362, distinguished. 


Assistant Comptroller General Yates to Lt. Col. R. C. Horne, U. S. Army, March 
30, 1945: 


By second indorsement of February 20, 1945, there was transmitted 
to this office your letter of December 23, 1944, as follows: 


1. Transmitted herewith is a voucher, Standard Form 1012, and supporting 
papers, presented to the undersigned, a disbursing officer, for payment. 

2. It is requested that the question presented be submitted to the Comptroller 
General of the United States for advance decision. 

3. The claimant, WOJG Marvin M. O’Haver, is skipper and engineer aboard 
U. S. Army Crash Boat No. P-69, home port at Venice Army Air Field, Venice, 
Florida. 

4. There are no adequate facilities for messing, cooking, or sleeping aboard 
this type of boat. 

5. Due to the fact that the type of travel authorized by paragraph 1, S. O. 159, 
Hgs. Venice AAF, Venice, Florida, dated 4 September 1944, is being performed 
frequently by crash boats assigned to this Headquarters, it is requested that the 
following specific questions be presented for advance decision : 

a. What travel allowances, if any, are payable for the period of absence from 
the home station. 

b. In the event travel allowances are payable for the travel period only, is 
reimbursement to be made on a per diem or on a necessary and actual expense 
basis. 

c. In the event travel allowances are not payable for the period of travel, is 
per diem payable for the period of temporary duty only. 


The voucher submitted with your letter is stated in favor of Marvin 
M. O’Haver, warrant officer (jg), United States Army, and covers a 
per diem allowance incident to the performance of temporary duty at 
Tampa, Florida, during the period September 5 to 10, 1944, pursuant 
to paragraph 1, Special Orders No. 159, Headquarters, Venice Army 
Air Field, Venice, Florida, dated September 4, 1944, as follows: 

1. The following named Warrant Officer and EM, Sq A, 337th AAF Base Unit 
(RTU F), on SD with Venice Crash Boat, will proceed from this sta 0/a 5 Sep- 
tember 44 to River Heights Boat Yard, Tampa, Florida, for the purpose of taking 
U. 8S. Army Crash Boat No. P-69 thereto, where emergency repairs and painting 
of the bottom will be done, and upon completion of this temporary duty not to 


exceed five (5) days will return to their proper station, Venice Crash Boat, 
Venice, Florida. 


WOJG MARVIN M. O'HAVER, W2121480, USA 
. * 


» > 
WD Cir 260, cs, will apply for warrant officer. 


Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, 365, 
provides— 
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Unless otherwise expressly provided by law, no officer of the services men- 
tioned in the title of this Act shall be allowed or paid any sum in excess of ex- 
penses actually incurred for subsistence while traveling on duty away from his 
designated post of duty, nor any sum for such expenses actually incurred in 
excess of $7 per day. The heads of the executive departments concerned are 
authorized to prescribe per diem rates of allowance, not exceeding $6 [increased 
to $7 by the provisions of section 211 of the Independent Offices Appropriation 
Act, 1945, 58 Stat. 361, 387], in lieu of subsistence to officers traveling on official 
business and away from their designated posts of duty * * *. 


The Military Appropriation Act, 1945, 58 Stat. 573, 577, contains 
a proviso as follows: 

* * * That the Secretary of War, in prescribing per diem rates of allow- 
ance in accordance with law for officers and warrant officers of the Army of the 
United States traveling on official business and away from their designated posts 
of duty, is hereby authorized to prescribe such per diem rates of allowance, 
whether or not orders are given to such officers for travel to be performed 
repeatedly between two or more places in the same vicinity, and without regard 


to the length of time away from their designated posts of duty under such 
orders * * 


War Department Circular No. 260, dated June 26, 1944, which 
circular was in effect at the time of the travel and temporary duty 
herein involved, provides, insofar as pertinent herein, as follows: 


1. Orders.—Orders issued on and after 15 July 1944 directing travel and 
temporary duty of commissioned officers * * * and warrant officers of the 
Army within the continental limits of the United States will not * * * 
specify the method or rate of reimbursement to be used in making payment under 
such orders. * * * The duty enjoined and the conditions of travel stated 
in the order will determine the method and rate of payment as hereinafter 
prescribed. 


a * * * e 2 


3. Temporary duty travel.—Payment of a flat per diem is the only authorized 
method of reimbursing officers for subsistence expenses incurred in connection 
with temporary duty travel directed in orders issued on and after 15 July 1944. 
The following rates of per diem are prescribed for all such travel and temporary 
duty away from permanent stations: 


a. $7 per day while traveling except when the order includes the words “travel 
with troops” or the abbreviation “TT.” * * 

b. Officers will be reimbursed for subsistence expenses incurred in connection 
with travel and temporary duty performed within the United States at the rate 
of $7 per day not exceeding 30 days at any one point * * *. 


In performing the travel and temporary duty directed by the order 
of September 4, 1944, supra, it appears that Mr. O’Haver necessarily 
traveled in a Government-owned boat from Venice Army Air Field, 
Venice, Florida, to Tampa, Florida, and return. He arrived at Tampa 
on September 5, 1944, at 8:08 p. m. and departed therefrom on 
September 10, 1944, at 1:44 p. m. and, hence, was at his temporary 
duty station for a period of 5 days (14 day on September 5; 4 days, 
September 6 to 9; and 34 of a day on September 10). 

While the voucher covers per diem for only the period the officer 
was at the temporary duty station, your doubt in the matter appears 
to arise because of the provisions of paragraph 7 of section 12 of the 
Pay Readjustment Act of 1942, 56 Stat. 364, 365, which is as follows: 

Personnel of any of the services mentioned in the title of this Act performing 


travel on Government-owned vessels for which no transportation fare is charged 
shall be entitled only to reimbursement of actual and necessary expenses incurred. 
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In a decision of November 7, 1944, 24 Comp. Gen. 362, involving 
officers of the Navy engaged in ferrying vessels or small surface craft 
owned by the Government, which lacked messing and sheltering 
facilities, making it necessary for the vessel to dock and the personnel 
to go ashore to secure lodging and subsistence, it was held that pay- 
ment of per diem to such officers, while so traveling, was precluded by 
the provisions of the said section 12 of the Pay Readjustment Act of 
1942. The said statute was viewed as applicable to all Government- 
owned vessels of every class and it was held that the officers involved 
were traveling on Government-owned vessels. 

An earlier statutory provision essentially the same as that appear- 
ing in the said section 12 of the Pay Readjustment Act of 1942, was 
considered in a decision of July 9, 1931, A-386993, and it was held that 
an officer of the Army ordered to proceed by an Army transport from 
Honolulu, T. H., to New York, New York, was traveling on a Govern- 
ment-owned vessel within the meaning of the statute during a sched- 
uled stop at San Francisco from November 4 to 8, 1930, at which time 
he was required to disembark. Hence, it was held that the oflicer 
was entitled “only to reimbursement of actual and necessary expenses 
incurred” during the period he was at San Francisco and that pay- 
meat of the per diem allowance claimed was not authorized. 

However, where, as here, an officer is ordered to travel on a Govern- 
ment-owned vessel from his proper duty station to a temporary duty 
station and there is required to perform temporary duties ashore, 
payment to the officer of a per diem allowance for the period of au- 
thorized temporary duty is not prohibited merely because travel to 
and from such duty was performed by Government-owned vessel. 
Accordingly, payment of a per diem allowance to the officer here in- 
volved is authorized for the period of his temporary duty at Tampa 
in connection with the repair, etc., of the crash boat. 

Payment on the voucher returned herewith, is authorized, if other- 
wise correct. 

Since your questions relating to the traveling expenses authorized 
for the period of actual travel to and from the officer’s temporary duty 
station are not involved in the present voucher, no decision with re- 
spect thereto is proper at this time. However, it seems apparent that 
such travel falls within the express provisions of the statute authoriz- 
ing reimbursement of only actual and necessary expenses incurred for 
travel on Government-owned vessels. 


(A-92119) 


PAY—ACTIVE DUTY—RETIRED PERSONNEL 


Under section 15 of the Pay Readjustment Act of 1942—effective June 1, 1942— 
authorizing full pay and allowances of the grade or rank in which retired 
personnel are serving on active duty, a Navy enlisted man advanced in rating 
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between the date he would have been retired but for the uniform retirement 
date statute of April 23, 1930, and the date of retirement under said statute is 
entitled, when serving on active duty in the rating to which so advanced, to 
the pay and allowances of such rating, notwithstanding the holding to the 
contrary in 21 Comp. Gen. 564, under statutes in effect prior to June 1, 1942. 


Assistant Comptroller General Yates to Lt. Com. Seymour DeLong, U. S. Navy, 
March 31, 1945: 

Reference is made to your letter of October 20, 1944, relative to 
Notice of Exception dated August 8, 1944, withholding credit on 
voucher C-1267, in your March 1943 accounts, of payment to Thomas 
Burke, chief machinist’s mate, permanent appointment, retired, of 
the difference between the active duty pay and allowances authorized 
for machinist’s mate, first class, and those authorized for chief ma- 
chinist’s mate, acting appointment, for the period July 21, 1941, 
through March 31, 1943. 

The audit action was based upon the decision of this office dated 
December 13, 1941, 21 Comp. Gen. 564, copy herewith, which was ren- 
dered at the request of the Secretary of the Navy for a determination 
of the active duty pay legally authorized to be paid Burke, a retired 
enlisted man, upon his recall to active duty on July 21, 1941. In that 
decision it was held that Burke was entitled, while on such active duty, 
to the full pay and allowances of a machinist’s mate, first class—the 
pay grade which he held on the retired list. See also 24 Comp. Dec. 
79, and the act of August 29, 1916, 39 Stat. 591, 34 U.S. C. 433. 

The records disclose that on November 29, 1937, Burke, while serv- 
ing as machinist’s mate, first class, made application for retirement 
under the provisions of the act of March 2, 1907, 34 Stat. 1217, having 
completed, at that. time, over 30 years’ service; that on December 7, 
1937, his advancement to chief machinist’s mate, acting appointment, 
was authorized to be effective December 31, 1937; that on December 
13, 1937, orders were issued directing his transfer to the retired list 
effective the first day of the month following receipt of such orders; 
that on January 1, 1938—pursuant to the provisions of the uniform 
retirement date act of April 23, 1930, 46 Stat. 253—Burke was trans- 
ferred to the retired list of the Navy; and that on July 21, 1941, he was 
recalled to active duty. 

The said decision of December 13, 1941, considered the effect of 
Burke’s advancement between the date he made application for retire- 
ment and the effective date of his retirement under the provisions of 
the said uniform retirement date act upon his active duty pay status 
upon recall to active duty, and it was held that such advancement was 
not effective to change his pay status in any way and that his active 
duty pay as a retired enlisted man was required to be computed as 
though such advancement had not been made. 

However, section 15 of the Pay Readjustment Act of 1942, 56 Stat. 
367, which was enacted subsequent to the date of the said decision of 
December 13, 1941, provides that— 
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* * * Retired officers of the Army, Navy, Marine Corps, Coast Guard, Coast 
and Geodetic Survey, and Public Health Service and retired warrant officers, 
nurses, and enlisted men of those services, shall, when on active duty, receive 
full pay and allowances of the grade or rank in which they serve on such active 
duty ° 


In accordance with that provision, effective June 1, 1942, retired per- 
sonnel therein mentioned, when on active duty, are entitled to “the 
full pay and allowances of the grade or rank in which they serve on 
such active duty,” and, since Burke was recalled to active duty as 
a chief machinist’s mate, acting appointment, he is entitled, on and 
after June 1, 1942, to the full pay and allowances authorized for the 
rating of chief machinist’s mate when on active duty. 

Accordingly, the Notice of Exception will be restated to cover only 
the difference in pay between that authorized for machinist’s mate, 
first class, and chief machinist’s mate, acting appointment, for the 
period July 21, 1941, through May 31, 1942. 


(B-48158) 


REDUCTION IN RANK OR COMPENSATION OF VETERANS— 
ADEQUACY OF ADVANCE NOTICE 


The adequacy of a 30-day advance notice given to a veteran, pursuant to section 
14 of the Veterans’ Preference Act of 1944, and regulations of the Civil 
Service Commission thereunder, prior to a reduction in rank or compensa- 
tion primarily is a matter for consideration and determination by the admin- 
istrative office and, upon review, by the Civil Service Commission, rather 
than by this office. 


Comptroller General Warren to Col. Herbert Baldwin, U. S. Army, April 2, 1945: 


By first indorsement of February 28, 1945, the Fiscal Director, 
Army Service Forces, forwarded here for consideration your letter of 
December 29, 1944, reading as follows: 


1. There has been presented to the undersigned, a Disbursing Officer of the 
United States Army, the attached voucher, in the case of Rhea W. Stringer, 
employee of The Southwestern Division Engineer Office, Dallas 2, Texas, in the 
amount of $31.59. ; 

2. The claim represents the difference in pay between $5,600 per annum, the 
minimum authorized by Grade CAF-13 and $4,600 per annum, the minimum 
authorized by Grade CAF-12, for the period 16 September 1944 to 30 September 
1944, inclusive. 

3. The above claim is being submitted in accordance with AR 35-730, para- 
graph 1 (b). 

4. No action has been or will be taken by this office to effect payment of the 
within claim pending the decision of your office. 


Mr. Stringer, in 1st indorsement of August 18, 1944, states his case, 
as follows: 


1. Teletype from the Office, Chief of Engineers dated 17 August 1944 indi- 
cates that I should be given 30 days’ notice in writing of the proposed reduction 
in rank and compensation in accordance with the provisions of Public Law 359, 
known as the ‘Veterans’ Preference Act of 1944.” 

2. For the reasons hereinafter stated I must respectfully decline to accept the 
basic communication as notification of the action set forth therein, since the other 
requirements of the “‘Veterans’ Preference Act of 1944” have not been met. 
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3. Further, request is made that the stated effective date of the reduction in 
salary be advanced to at least 30 days from the date I am furnished in writing the 
‘cause as will promote the efficiency of the service,’’ as contemplated by Section 
14 of the “‘Veterans’ Preference Act of 1944.” 

4. The lst indorsement, Office, Chief of Engineers, dated 11 August 1944, 
reference SPEPV, directed that the position now held by me be allocated to Grade 
12 and my salary be reduced immediately to $4600 per annum. The “Veterans’ 
Preference Act of 1944” provides in pertinent part as follows: 

“Section 14, * * * and the person whose * * * reduction in rank or com- 
pensation is sought shall have at least 30 days advance written notice (except 
where there is reasonable cause to believe the employee to be guilty of a crime for 
which a sentence of imprisonment can be imposed), stating any and all reasons 
specifically and in detail for any such proposed action * * *,” 

Numerous of my fellow employees know that I am a disabled veteran of World 
War I and they are acquainted with the provisions of the ‘Veterans’ Preference 
Act of 1944.” Those fellow employees, had my salary been reduced immediately 
in accordance with lst indorsement, Office, Chief of Engineers, dated 11 August 
1944, would rightly have presumed me to be guilty of a crime which, in the opinion 
of the Office, Chief of Engineers, would warrant the imposition of a sentence of 
imprisonment. 

5. I did not desire to have my character defamed, and during a telephone call 
to the Industrial Personnel Branch, Office, Chief of Engineers, by the Chief, Per- 
sonnel Branch of this Office, I discussed the directive contained in 1st indorsement 
Office, Chief of Engineers, dated 11 August 1944, with Mr. Justin Downs, be- 
lieved to be in charge of the Civilian Classification Section of the Industrial 
Personnel Branch. I asked Mr. Downs to cite the crime which the Office, Chief 
of Engineers deemed me guilty of and was informed by him that I was not con- 
sidered guilty of any crime. I therefore asked Mr. Downs whether it was the 
desire of the Chief of Engineers that I be reduced immediately and he informed me 
that it was; that my position was believed to be over-allocated. Whereupon, I 
invited Mr. Downs’ attention to the provisions of Public Law 359, 78th Congress 
and advised him that I could get only one interpretation from the directive that 
I be immediately reduced in rank and compensation and that was that the Office, 
Chief of Engineers deemed me guilty of a crime. I informed Mr. Downs that in 
order to protect my character, it would be necessary for me to bring suit against 
the proper parties for libel or defamation of character. 

6. Mr. Downs then suggested to the Chief of the Personnel Branch of this 
office that action on the lst indorsement, Office, Chief of Engineers, dated 11 
August 1944, be deferred until such time as he had had an opportunity to check 
with the legal branch of the Office, Chief of Engineers, and that he would call 
back upon completion of his conference with the legal branch and advise the 
action to be taken, which he stated would be confirmed by teletype. The teletype 
dated 17 August 1944, and identified as SPEPV 8-174, is unquestionably the 
teletype to which Mr. Downs referred during his telephone conversation. 

7. In view of the fact that I have been given the 30 days notice in writing con- 
templated by Public Law 359, 78th Congress, it will not, of course, be necessary 
for me to take legal action to protect my character, but as pointed out above, the 
notification is not in conformity with the requirements of Public Law 359, 78th 
Congress in that it is not a notice in writing “stating any and all reasons specifi- 
cally and in detail for any such proposed action,’ as contemplated by the law. 
Further, Section 14 provides as follows: 

“Section 14. No permanent * * * preference eligible * * * shall 
be * * * reduced in rank or compensation * * * except for such cause 
as will promote the efficiency of the service and for reasons given in writing 7 

In order to protect myself, request is made that the notice in writing be prepared 
in accordance with the above-quoted portions of Public Law 359. It should show 
“such cause as will promote the efficiency of the service,” and show “specifically 
and in detail [all reasons] for any such proposed action” (the quoted portions of 
this paragraph are extracted from Public Law 359, 78th Congress). 

8. Obviously, without the information requested in the preceding paragraph, 
it would be impossible for me to, at this time, answer the charges or refute the 
contention that the proposed reduction would promote the efficiency of the 
service as contemplated by the act. Since I do not know the cause, I could not 
be expected to obtain and furnish affidavits in support of my contention and in 
refutation of the charges raised. 

9. Sections 11 and 19 of the Act referred to herein prescribes that the Civil 
Service Commission promulgate appropriate rules and regulations for the admin- 
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istration of the act. U.S. Civil Service Commission Departmental Circular 493 
dated 3 July 1944 is presumed to be the regulations issued by the U. S. Civil 
Service Commission pursuant to the directive contained in the act. Nothing is 
contained in Departmental Circular 493 which nullifies my interpretation of the 
application of Section 14 of the act. 


Section 14 of the act of June 27, 1944, 58 Stat. 390, Public Law 359, 
provides as follows: 


Sec. 14. No permanent or indefinite preference eligible, who has completed a 
probationary or trial period employed in the civil service, or in any establishment, 
agency, bureau, administration, project, or department, hereinbefore referred to 
shall be discharged, suspended for more than thirty days, furloughed without pay, 
reduced in rank or compensation, or debarred for future appointment except for 
such cause as will promote the efficiency of the service and for reasons given in writing, 
and the person whose discharge, suspension for more than thirty days, furlough 
without pay, or reduction in rank or compensation is sought shall have at least 
thirty days’ advance written notice (except where there is reasonable cause to 
believe the employee to be guilty of a crime for which a sentence of imprisonment 
can be imposed), stating any and all reasons, specifically and in detail, for any 
such proposed action; such preference eligible shall be allowed a reasonable time 
for answering the same personally and in writing, and for furnishing affidavits in 
support of such answer, and shall have the right to appeal to the Civil Service 
Commission from an adverse decision of the administrative officer so acting, such 
appeal to be made in writing within a reasonable length of time after the date of 
receipt of notice of such adverse decision: Provided, That such preference eligible 
shall have the right to make a personal appearance, or an appearance through a 
designated representative, in accordance with such reasonable rules and regula- 
tions as may issued by the Civil Service Commission; after investigation and 
consideration of the evidence submitted, the Civil Service Commission shall 
submit its findings and recommendations to the proper administrative officer 
and shall send copies of same to the appellant or to his designated representative: 
Provided further, That the Civil Service Commission may declare any such pref- 
erence eligible who may have been dismissed or furloughed without pay to be 
eligible for the provisions of section 15 hereof. [Italics supplied.] 


At the time here involved, August and September, 1944, the United 
States Civil Service Commission had not issued its regulations in 
furtherance of the above-quoted section of the statute. Depart- 
mental Circular No. 493 of the Commission, dated July 3, 1944, cited 
by the claimant, contains regulations in respect of other provisions 
of the statute not here involved. However, under date of November 
4, 1944, Departmental Circular No. 507 was issued by the Commission 
covering regulations to carry out the statutory provisions above 
quoted. See, also, Supplement No. 1, dated December 26, 1944, and 
Supplement No. 2, dated February 23, 1945. The regulations con- 
tained in the said circular of November 4, 1944, were made retroac- 
tively effective to the date of the statute. 

There is nothing in any of the regulations issued by the Commis- 
sion under the statute which may be said to relate specifically to the 
administrative reallocation downward of a field position occupied by a 
veteran, but note particularly section 3 of Regulation I of the circular 
dated November 4, 1944, providing: 


Sec. 3. These regulations are not applicable to decisions of the Civil Service 
Commission relative to applications, examinations, promotions, transfers, rein- 
statements, reappointments, classifications and other civil service proceedings, 
nor to actions of administrative officers which are taken under instructions from 
the Civil Service Commission in cases in which the Commission has jurisdiction. 
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Appeals in such cases will continue to be entertained by the Commission in ac- 
cordance with its established administrative procedures. 


While allocations or reallocations of field positions have been vested 
by section 2 of the act of July 3, 1930, 46 Stat. 1005, exclusively in 
the particular administrative office concerned (10 Comp. Gen. 20; id. 
216; id. 349; 14 ad. 448; 16 id. 1107), which administrative action is 
not subject to review or revision by the Civil Service Commission 
within the meaning of the above-quoted regulation, nevertheless 
there is, at least, a serious doubt whether, as a matter of law, a 
veteran whose field position is reallocated downward by administrative 
action—which action is based solely upon the duties and responsibility 
of the position and which has nothing to do with the ability, efficiency, 
character, or conduct of the particular employee who happens to be 
holding the position at the time—has been “reduced in rank or com- 
pensation” within the meaning and intent of section 14 of the act of 
June 27, 1944, supra. When the term, “reduced in rank or compen- 
sation,’ is considered in connection with the context of the entire 
section of the statute in which it appears—particularly the category 
of actions mentioned therein, of which a reduction in rank or compensa- 
tion is one, and the stated requirements in taking such actions—it 
would seem difficult to conclude that the word “reduced”’ as used in 
the statute has application to other than an administrative action 
personal to the employee because of something he has done or has 
failed to do. However, it is unnecessary to determine that point at 
this time, because the case properly is for disposition upon other 
grounds. 

The employee in this instance states that he had 30-day advance 
notice of the proposed administrative action to reallocate his field 
position from grade CAF-13, $5,600 per annum, to grade CAF-12, 
$4,600 per annum, and the record shows that the effective date of 
the decrease in compensation pursuant to such reallocation was not 
made effective administratively until the termination of such 30-day 
advance notice. 

The employee’s contention appears to be that the notice he received 
was inadequate and did not comply with the statute for the reason 
that the notice did not show “such cause as will promote the efficiency 
of the service” and did not state the reasons “‘specifically and in detail, 
for any such proposed action.” (Quoting from the statute and the 
regulations of the Civil Service Commission). 

Even if it could be held that the provisions of the statute with 
respect to notice were applicable to such a case as this, the adequacy 
of a notice given to a veteran pursuant to section 14 of the act of 
June 27, 1944, and the regulations of the Civil Service Commission 
thereunder, primarily is a matter for consideration and determina- 
tion by the administrative office concerned and, upon review, by the 
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United States Civil Service Commission pursuant to the procedure 
established by the Commission, rather than for the consideration of 
this office. That is, in the absence of clear and definite evidence of 
an arbitrary or capricious administrative action in the matter, this 
office will accept as adequate a timely notice given by an adminis- 
trative office to a veteran; and the date of reduction in rank or com- 
pensation of a veteran as administratively fixed ordinarily will not 
be questioned by this office where it is shown, as here, that the veteran 
has had the 30-day advance notice. 

The papers forwarded with your letter show that by letter dated 
September 15, 1944, claimant appealed the matter of the adequacy 
of his notice to a representative of the United States Civil Service 
Commission and, in reply to him dated September 22, 1944, the repre- 
sentative of the United States Civil Service Commission concluded: 


* * * that your agency has complied with the Civil Service rules and 
regulations promulgated as a result of the Veterans Preference Act of 1944. 
While it is true the regulations of November 4, 1944, had not then 
been issued, nevertheless the matter was passed upon by a representa- 
tive of the Civil Service Commission, who, it is presumed, was duly 
qualified to do so. No appeal lies to this office from the action taken 
by the administrative office and the Civil Service Commission regard- 
ing the adequacy of the notice to the veteran in this case. 

Accordingly, payment on the voucher is not authorized. 

The voucher and supporting papers will be retained in the files of 
this office. 


(B-48337) 
COMPENSATION—POSTMASTERS AT FOURTH-CLASS OFFICES 


Where a post office of the fourth class is discontinued and then reestablished in 
the same community during the same calendar year, the postmaster’s com- 
pensation may be fixed under section 2 of the act of March 29, 1944, at the 
rate justified by the known gross postal receipts of such office for the preced- 
ing calendar year, rather than at the rate provided by said act for post- 
masters at newly established offices of the fourth class. 

In fixing the annual salary of a postmaster of the fourth class under the act of 
March 29, 1944, on the basis of the gross postal receipts ‘‘for the calendar 
year immediately preceding the adjustment,”’ where the office was discon- 
tinued and then reetablished during the preceding calendar year, the con- 
structed gross postal receipts for that year should be based upon the receipts 
over the number of days the office actually was open during the entire year, 
rather than upon the receipts over the portion of the year remaining after 
reestablishment of the office. 


Comptroller General Warren to the Postmaster General, April 2, 1945: 


There has been considered your letter of March 7, 1945, reference 
15, as follows: 


This has reference to —- several decisions rendered concerning Public Law 


No. 271, approved March 29, 1944, which Act provides for a change in the pro- 
cedure previously followed in fixing the salaries of postmasters at fourth-class 
offices. 


654881™—46—-47 
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A ruling is requested with respect tc the fixing of the salary of a postmaster at 
a reestablished post office which had beca open for business the preceding calendar 
year. 


An example is the case of the Ulysses, Kentucky, post office. This office was 
open for the entire calendar year 1943, with receipts in an amount that would 
have warranted an annual salary of $432 effective July 1, 1944. However the 
office was discontinued June 2, 1944, and reestablished October 1, 1944, in the 
same community. In view of the fact that the receipts for the preceding calendar 
year are known and that Public Law No. 271 uses the term “newly established” 
in referring to new post offices, may we fix the salary upon establishment of this 
office at the rate justified by the receipts for the calendar year preceding its 
reestablishment? 


A further decision is requested concerning the setting of the salary for the post- 
master at this office July 1, 1945. Should the receipts be projected for the entire 
calendar year 1944 on the basis of the number of days the office was open during 
the entire year or should such receipts be projected on the basis of the number of 
days open subsequent to its reestablishment until December 31, 1944? 

The act of March 29, 1944, 58 Stat. 130, Public Law 271, effective 
July 1, 1944, provides, in pertinent part, as follows: 


Sec. 2. The compensation of postmasters of the fourth class shall be annual 
salaries, graded in even dollars, and payable in semi-monthly payments, to be 
ascertained and fixed by the Postmaster General from their respective quarterly 
returns to the General Accounting Office, or copies or duplicates thereof to the 
First Assistant Postmaster General, for the calendar year immediately preceding 
the adjustment, based on gross postal receipts at the following rates, namely: 

* * * * * * * 


Provided, That at seasonal offices of the fourth class, the Postmaster General 
may authorize the payment of the fixed annual salary prorated over the months 
such office is open for business during a fiscal year: Provided further, That the 
salaries of the postmasters at newly established offices of the fourth class shall be 
fixed at the lowest salary rate, except that whenever unusual conditions prevail 
at such an office the Postmaster General, in his discretion, may advance any such 
office to the appropriate salary rate indicated by the receipts of the preceding 


quarter. 

Thus, the compensation of postmasters of the fourth class is based 
upon gross postal receipts ascertained from quarterly returns “for 
the calendar year immediately preceding the adjustment.” The 
necessity for some provision for the fixing of salaries of postmasters 
at newly established offices of the fourth class obviously arises from 
nonexistence of an established gross postal receipt basis upon which 
the compensation of the postmaster can be ascertained and fixed. 
However, where, as here, a post office is reestablished in the same 
community, and the receipts for the preceding calendar year of the 
reestablished post office are known, the compensation of the post- 
master properly may be fixed at the rate justified by such gross postal 
receipts. Hence, the question posed in the third paragraph of your 
letter is answered in the affirmative. 

Referring to the question raised in the concluding paragraph of 
your letter, covering a situation where the post office was in operation 
not for the entire calendar year 1944 but for only two portions thereof, 
namely, from January 1 to June 2, 1944, (the date of discontinuance), 
and from October 1 (the date of reestablishment) to December 31, 
1944—a situation not expressly provided for in the statute under 
consideration—and an adjustment of salary will be required July 1, 
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1945, there properly may be used as a basis for such adjustment a 
constructed gross postal receipts for the calendar year 1944. 24 Comp. 
Gen. 146. Any such constructed gross postal receipts for the calendar 
year 1944 must be upon a basis which reasonably would reflect the 
true gross postal receipts for that year had the post office been open 
during the entire year. Accordingly, in the present case, the receipts 
should be projected for the entire calendar year 1944 upon the basis 
of the number of days the office actually was open during the entire 
year. 


(B-48355) 


APPROPRIATIONS—AVAILABILITY—LODGING AND MEALS FURNISHED 
NAVY ENLISTED MEN CONFINED IN CIVIL JAILS 


Where the confinement of Navy enlisted men in civil jails is not requested or 
arranged for in advance by competent naval authorities, but, instead, is only 
incidental to the law enforcement duties of the civil authorities, the current 
appropriation ‘Pay, Subsistence, and Transportation, Navy’? may not be 
charged with the cost of furnishing lodging and meals to such men while so 
confined, even though the men may subsequently be released to the custody 
of naval authorities for trial and punishment for offenses against naval dis- 
cipline. 24 Comp. Gen. 229, amplified. 


Assistant Comptroller General Yates to the Secretary of the Navy, April 2, 1945: 


Reference is made to your letter of March 9, 1945 (JAG: II:WJG:z 
L16-8/P13-10), as follows: 

There is forwarded herewith a letter from the Disbursing Officer, Navy Yard, 
Philadelphia, Pennsylvania, dated January 30, 1945, with enclosures therein 
listed and accompanying endorsements, relative to the payment of certain bills 
for lodging and subsistence furnished naval personnel while confined in city jails 
under the conditions therein set forth. 

Your decision is requested as to whether payment of the enclosed bills is author- 
ized from the current appropriation ‘‘Pay, Subsistence, and Transportation, 
Navy,” provided checkages are initiated against the respective accounts of those 
individuals in confinement, if still in service, as an overpayment in their re- 
spective accounts, and that, if separated from the service, the amounts involved 
be collected from the individuals concerned where possible to do so. This 
procedure would appear to conform with that contemplated by the Comptroller 
General’s decision of September 20, 1944, B-40670. 

The record shows that during the period August, 1943, to October, 
1944, various enlisted men of the Navy—stated to have been absent 
without leave, absent over leave, prisoners at large, or guilty of dis- 
orderly conduct—were confined for short intervals in the prison of 
Dauphin County, Pennsylvania, and in the jail of Lycoming County, 
Pennsylvania, and that some of the men so confined were apprehended 
by the shore patrol and others by the civil authorities. 

The record further shows that certain of the individuals concerned 
cannot be identified by the Bureau of Personnel and that, in those 
instances where the men were apprehended by the civil authorities, 
it is not clear whether the expense for which reimbursement is sought 


resulted from a request of competent naval authorities for the arrest 
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and confinement of the individuals or whether the civil authorities 
acted on their own initiative. 

The type of case considered in the decision of September 20, 1944, 
24 Comp. Gen. 229, involved reimbursement for lodging and meals 
where the apprehension and confinement in the city jail was made by 
or at the request of the shore patrol, or other members of the Navy; 
and, in authorizing payment in that case, you were advised that if 
governmental necessity was shown for the arrest and confinement of 
naval personnel in city jails as a temporary expedient pending proper 
disposition, there was no objection to charging, in the first instance, 
the cost of the enlisted man’s keep to the appropriation ‘Pay, Sub- 
sistence and Transportation of Naval Personnel,’’ in the nature of an 
advance with a corresponding checkage against the man’s pay account 
for the purpose of recrediting such appropriation. | Accordingly, 
where the amounts stated in the bills here involved represent reim- 
bursement for lodging and meals furnished, on request of competent 
naval authorities, to properly identified naval personnel whether or 
not such personnel are still in the service, your question is answered in 
the affirmative. But, if in any instance the lodging and meals were 
furnished merely as an incident to the arrest and confinement by 
local enforcement officers for violation of local ordinances, payment 
therefor would not be authorized. 

The decision of September 20, 1944, was not intended to and did 
not authorize payment of the enlisted men’s keep in those cases where 
their confinement was not requested or arranged for in advance by the 
naval authorities but was only incidental to the law enforcement 
duties of the civil authorities. The fact that the civil authorities 
subsequently release the person so confined to the custody of the naval 
authorities for trial and punishment for an offense against naval 
discipline does not operate to render the United States liable for any 
expense incurred prior to the time that the enlisted man is returned to 
the control of the naval authorities. 

The enclosures transmitted with your letter are returned herewith. 


(B-48221) 
CONTRACTS—DISCOUNTS—COMMENCEMENT OF DISCOUNT PERIOD 


Under a contract providing for inspection and acceptance at destination of coal 
purchased f. o. b. point of origin at a stipulated price, less discount of ‘'10¢ 
per net ton if paid within 15 days from date of invoice,” the discount period 
must be regarded as beginning to run from the date of the invoice and not 
from the date of delivery of the coal at destination, assuming that the invoice 
is dated on or after the day of shipment and is received prior to delivery of 
the coal. 14 Comp. Gen. 721, distinguished. 


Acting Comptroller General Yates to the Secretary of War, April 3, 1945: 
There has been considered your letter of March 3, 1945, as follows: 


An extremely critical situation has arisen as result of the demand of the Army 
Audit Branch, General Accounting Office in New York City that the paying 
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finance officer deduct discounts in apparent arbitrary disregard of terms of the 
discount offer shown on the face of contracts. 

The situation is precipitated by what appears to be an illogical and erroneous 
interpretation, not only of the terms of the offer of discount, but of the very 
decision upon which the demand of the Army Audit Branch, General Accounting 
Office is based. 

The situation has assumed such extremely grave proportions that coal ship- 
ments will be seriously jeopardized unless the Government ceases and desists 
from its present requirements, and unless the Government refunds to the con- 
tractor the deductions which have been and are being made from monies due 
them on said contracts. 

The Quartermaster General advises me as follows: 

(1) Contracts were issued for the purchase of various types and sizes of anthra- 
cite coal at the maximum unit price per ton allowed by the. Office of Price Ad- 
ministration, which is authorized procedure for the procurement of coal. 

(2) Contracts were based on bids submitted by the contractors, solicited by 
the Government and such bids quoted the discount applicable (in accordance 
with the Maximum Price Regulation) to the particular type and size of coal pur- 
chased on said contracts. 

(3) The applicable Maximum Price Regulation is as follows: 

‘* Appendix A, Sec. 1340.200, Sub-paragraph (c):—Cash discounts, credit terms 
and special services. (1) There shall be deducted from the maximum prices 
established in paragraphs (a) and (b) of this section the cash discounts on all 
sales and quantity discounts, or rebates, f. 0. b. trucks at mines or preparation 
plants operated as an adjunct to a mine or mines, in effect during the period 
October 1-15, 1941, inclusive. ((1) as amended February 12, 1943.)” 

In accordance with the aforesaid Maximum Price Regulation, the particular 
contractor involved, in the instant case, Thorne, Neale & Co., Inc., offered a dis- 
count in one instance under Contract No. W 28-021-QM-12235, Purchase Order 
No. 4617-E, dated May 6, 1944, as follows: ‘‘ Discount: 10¢ Per Net Ton If Paid 
Within 15 Days From Date of Invoice.’’ Contract calls for inspection and accept- 
ance at destination. 

(4) The Fiscal Division of the Jersey City Quartermaster Depot and the paying 
finance officer made payment in accordance with the discount offer as shown on 
the face of the contract; i. e., that since payment was made after the expiration of 
the fifteen days from the date of invoice, the discount was not applicable, and, 
therefore, not taken. This same procedure was followed on other contracts carry- 
ing similar discount offers with the same result: That subsequent to payment, 
memoranda of exception were received from the Army Audit Branch, General 
Accounting Office, New York City, to the effect that discounts should have been 
taken since payment was made within fifteen days of the date of delivery of the 
item and the date of receipt of the invoice in the office designated for payment. 
a epanEnee of exception, in the instant case, cited as basis for issue, 14 Comp. 

en. 721. 

In the case which gave rise to the above decision, the bid contained a space for 
the indication of discount. In said space was indicated a discount of 2% for ten 
calendar days. Payment could not bave been made within ten calendar days 
since the goods could not have been received and accepted within ten days from 
the date of invoice. Therefore, the question arose as to whether the Government 
might take the discount when the discount period was insufficient during which to 
receive and accept the goods. The decision placed considerable importance on 
the necessity for the Government’s inspection and acceptance of the goods prior 
to payment, stating in effect that if the Government cannot inspect and accept 
the goods within the discount period, if computed from date of invoice, the dis- 
count period must be considered as beginning to run from the date of delivery to 
the purchaser; otherwise, in order to obtain the discount, the Government would 
be forced to pay before it knew whether the goods were acceptable, and before they 
were, in fact, accepted. The decision states that time must be allowed to receive 
the articles and examine them and states that if payments were made, and it were 
later determined that the goods were not in accordance with the terms of the 
contract, it might be impossible for the Government to recover payments by suit 
or to sustain a counterclaim. 

That argument is based entirely upon an erroneous premise as applied to the 
instant case. No place in the contract under discussion is there any statement 
made or any condition set forth that requires the Government to make payment 
before the goods are inspected and accepted. Contract calls for inspection and 
acceptance at destination. Therefore, the Government may make its inspection 
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and duly accept the goods before payment. The fact that the discount period 
would then have expired means just one thing, that the Government is not 
entitled to the discount. The discount is purely a gratuity for prompt payment. 
It would appear that the Government is in the same position as any other con- 
tractor, and if it cannot make prompt payment in accordance with contract 
terms, it is definitely not entitled to a discount. 


In arriving at the decision cited in 14 Comp. Gen. 721, the Comptroller General 
states as follows: 

“Generally and in the absence of specific stipulations otherwise, a discount 
period is to be considered as beginning to run from date the purchased articles 
are in fact delivered to the purchaser as distinguished from constructive delivery 
by delivery to a carrier, * * 


The discount terms appearing on the face of the contract in question, Contract 
No. W 28-021-QM-12235, Purchase Order No. 4617-E, dated May 6, 1944, 
Thorne, Neale & Co., Inc., is a specific stipulation otherwise. 

The situation brought about by the Government's actions in demanding that 
discount be taken on all payments now due the contractor, in order to recoup 
discounts which were not taken when payments were made under various con- 
tracts is an extremely grave one because it threatens to result in the Govern- 
ment’s inability to obtain delivery of anthracite coal. 

It is, therefore, urgently requested that you review the action of the Army 
Audit Branch, General Accounting Office, New York City in the instant cases 
with a view toward removing the suspensions resulting therefrom. 

Under the terms of contract No. W 28-021-—qm-—12235, referred to 
in your letter, the contractor agreed to furnish 3,000 net tons of an- 
thracite buckwheat coal, f. o. b. cars at certain designated mines 
located in Pennsylvania, at $4.80 per net ton, less discount of ‘10¢ 
per net ton if paid within 15 days from date of invoice.” 

The cash discount provisions of the contract here involved are 
clear and unambiguous and are not subject to construction. The 
situation here is wholly unlike that considered in 14 Comp. Gen. 721, 
and what was there held is not for application here. Clearly, the 
Government’s right to the cash discount can be asserted only upon 
paying the invoice “within 15 days from date” thereof. It is to be 
assumed, of course, that in no case is an invoice to be antedated. 

The contract provided that inspection and acceptance of the coal 
were to be made by the Government at destination, the Rome Army 
Airfield, Rome, New York, and that the contractor was to submit 
invoices for payment thereof to the Jersey City Quartermaster 
Depot, Jersey City, New Jersey. By agreeing to make payment 
within a discount period commencing from date of invoice—which 
date properly might be represented by the contractor as the date of 
shipment at point of origin—the Government must be regarded as 
having considered that the discount period would include the time 
normally consumed in delivery and acceptance of the coal at destina- 
tion. To hold otherwise would be repugnant to the discount pro- 
vision here involved, and would be reading into the contract words 
which are not there. 

In view of the foregoing, and assuming that invoices are dated on 
or after the day of shipment and are received by the Government 
before delivery of the coal at destination—thus indicating that there 
has been no undue delay in mailing of said invoices—the Government 
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is entitled to discount only when payment of the invoice is made 
within 15 days from the date thereof. Audit action will be accordingly. 
The papers forwarded with your letter are returned herewith. 


(B-43217) 


MILEAGE—MARINE CORPS OFFICERS—TRAVEL TO, FROM, OR 
BETWEEN HOSPITALS 


Marine Corps officers traveling under orders to, from, or between hospitals—other 
than as patients on hospital trains or when provided subsistence facilities 
by the Government—for medical treatment or observation may be regarded 
as traveling on official business under competent orders within the meaning 
of the mileage laws so as to be entitled to the payment of mileage, irrespective 
of whether such officers are accompanied by medical attendants or are directed 
to travel in charge of attendants. 24 Comp. Gen. 115, modified. 


Assistant Comptroller General Yates to the Secretary of the Navy, April 5, 1945: 


Reference is made to your letter of October 5, 1944, transmitting 
a letter addressed to you by the Commandant of the Marine Corps, 
September 25, 1944, and requesting a reconsideration of decision 
dated August 12, 1944, 24 Comp. Gen. 115, holding that two Marine 
Corps officers—Second Lieutenant Bernard Poliakoff and First Lieu- 
tenant James D. Smith—were not entitled to mileage under their 
travel orders of July 23, 1943, and September 22, 1943, respectively, 
transferring them from the Naval Hospital, San Diego, California, 
to the Naval Hospital, Bethesda, Maryland. 

The letter from the Commandant of the Marine Corps is as follows: 


1. The Assistant Comptroller General of the United States, in his decision 
B-43217, dated 12 August, 1944, denied the payment of mileage in the cases of 
Second Lieutenant Bernard Poliakoff, U. S. Marine Corps, and First Lieutenant 
James D. Smith, U. 8. Marine Corps Reserve, for travel performed from the 
Naval Hospital, San Diego, California, to the Naval Medical Center, Bethesda 
Maryland, pursuant to dispatch orders of this Headquarters of July 1943, and 
September 1943, respectively. The right to mileage was denied in these cases on 
the grounds ‘‘that officers traveling as patients from one hospital to another are 
not traveling on official business under competent orders entitling them to pay- 
ment of mileage within the meaning of the mileage laws.’’ And further, that 
“‘No duty is required of the officer when so transferred, and while it may be said 
that the travel involved is in some respects in the public interests, it seems evident 
that travel under such circumstances, primarily, is for the benefit of the officer 
and is not travel properly to be considered as travel on official business under 
competent orders entitling the officer to payment of mileage.” Decisions A-98567, 
dated 21 October, 1938, and 25 Comp. Dec. 97, were cited in support of this 
ruling. However, these decisions did not affect the right of an officer of the 
Marine Corps to mileage, since they were based solely upon the provisions of the 
statutes applicable to the payment of mileage to officers of the Army which provide 
for the payment of mileage only when traveling “on duty.” It is therefore 
recommended that the Soames General be requested to review his decision 
on the basis of the facts and laws hereafter set forth. 

2. The records show that pursuant to dispatch orders of this Headquarters 
(dispatch number 172038 of July 1943), the Medical Officer in Command, U. 8. 
Naval Hospital, San Diego, California, under date of 23 July, 1943 (copy at- 
tached), issued orders to Second Lieutenant Bernard Poliakoff, U. S. Marine 
Corps, transferring him from the Naval Hospital, San Diego, California, to the 
Naval Medical Center, Bethesda, Maryland. The pertinent part of the dis- 
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patch orders of this Headquarters is quoted in paragraph one of the orders dated 
23 July, 1943. The endorsements on the attached copy of orders, dated 23 July, 
1943, show that Lieutenant Poliakoff reported and was admitted for treatment at 
the Naval Medical Center, Bethesda, Maryland, on 27 July, 1943; that he was 
furnished transportation from San Diego, California, to Washington, D. C., on 
transportation request No. N-2,250,108, and that he was furnished pullman 
accommodations on transportation request No. N-2,250,111. 

3. The records show that pursuant to dispatch orders of this Headquarters 
(dispatch number 062107 of September 1943) the Medical Officer in Command, 
Naval Hospital, San Diego, California, under date of 22 September, 1943 (copy 
attached), issued orders to First Lieutenant James D. Smith, U. 8. Marine 
Corps Reserve, transferring him from the Naval Hospital, San Diego, California, 
to the Navai Medical Center, Bethesda, Maryland. The pertinent part of the 
dispatch orders of this Headquarters is quoted in paragraph one of the orders 
dated 22 September, 1943. The endorsement on the attached copy of orders, 
dated 22 September, 1943, shows that First Lieutenant Smith reported ana was 
admitted to the Naval Medical Center, Bethesda, Maryland, on 26 September, 
1943. While the attached copies of orders are not so endorsed, the records show 
that First Lieutenant Smith was furnished transportation from San Diego, 
California, to Bethesda, Maryland, on transportation request number N-2,845,277, 
and that he was furnished pullman accommodations on transportation request 
number N-2,845,278. 

4. As shown by the attached copies of correspondence, two enlisted hospital 
corpsmen were assigned as attendants to each of the officers referred to herein. 
It is further shown that Second Lieutenant Poliakoff left San Diego, California, 
on 23 July, 1943, and that on this trip nine hospital corpsmen (including the two 
attendants assigned to Lieutenant Poliakoff) were also transferred. It is further 
shown that Lieutenant Smith left San Diego, California, on 22 September, 1943, 
and on this latter trip thirteen hospital corpsmen (including the two attendants 
assigned to Lieutenant Smith) were transferred. But there is no available evi- 
dence indicating that either Second Lieutenant Poliakoff or First Lieutenant 
Smith were traveling with other than the two hospital corpsmen who were assigned 
to each of these officers as attendants. It would appear, therefore, that the 
remaining hospital corpsmen who were transferred East on each of the trips 
involved had no connection with, and, therefore, may not be considered as 
traveling on the same orders as the officers concerned so as to constitute travel 
“with troops” within the meaning of the mileage laws. 

5. The act entitled “An Act making appropriations for the naval service for 
the fiscal year ending June thirtieth, eighteen hundred and ninety-seven, and for 
other purposes,” approved 10 June, 1896, 29 Stat. 361, at page 376, provides, in 
so far as here material, that: 

“And hereafter officers of the Marine Corps traveling under orders without 
troops shall be allowed the same mileage as is now allowed officers of the Navy 
traveling without troops.” 

Under section 1612, Revised Statutes, officers of the Marine Corps received the 
same pay and allowances at the same rates and under the same conditions as 
officers of the Army. But by the Act of 10 June, 1896, supra, officers of the Marine 
Corps were placed on the same basis as officers of the Navy with respect to mile- 
age, and section 1612 was, by implication, repealed so far as it related to mileage. 
Thus the conditions under which mileage is payable to officers of the Marine Corps 
traveling under orders without troops is governed by the basic Act of 10 June 
1896, applicable only to officers of the Marine Corps; officers of the Marine Corps 
traveling with troops are governed by the provisions of section 1612, Revised 
Statutes, and the Army Act of 12 June, 1906, 34 Stat. 246, 247. In other words, 
an officer of the Marine Corps traveling under orders without troops is entitled 
to the same mileage as is allowed an officer of the Navy; but when traveling under 
orders with troops, an officer of the Marine Corps is entitled to the same travel 
allowance as an officer of the Army traveling with troops. Decision Comptroller 
of the Treasury, dated 7 March, 1907; 13 Comp. Dec. 332. 

6. With respect to the Statutes applicable to the payment of mileage to officers 
of the Navy, the Act of 7 June, 1900, 31 Stat. 685, provides: 

“That in lieu of traveling expenses and all allowances whatsoever connected 
therewith, including transportation of baggage, officers of the Navy traveling 
from point to point within the United States under orders shall hereafter receive 
mileage at the rate of eight cents per mile, distance to be computed by the shortest 
usually traveled route; ” 
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The foregoing provision of law was re-enacted in identical language in"the Act 
of 3 March, 1901, 31 Stat. 1029. It appears clear, therefore, that officers of the 
Marine Corps are entitled to the payment of mileage when ‘traveling from point 
to point within the United States under orders,’’ the Act of 30 June, 1876, 19 Stat. 
65, restricting the payment of mileage to travel "while engaged on public business,’ 
and Section 12, Act of 10 June, 1922, 42 Stat. 631, as re-enacted by Section 12, 
Act of 16 June, 1942, 56 Stat. 364, 365, further restricting the payment of mileage 
to travel “without troops.” Travel under orders to, from, and between hospitals 
has heretofore been considered as travel “while engaged on public business’ 
within the meaning of the mileage laws applicable to officers of the Navy and 
Marine Corps, and the payment of mileage under such circumstances has never 
been questioned in the audit by the General Accounting Office. 

7. In connection with the denial of the right to mileage in these cases attention 
is invited to the decision of the Comptroller of the Treasury, dated 8 October, 
1918, 8 Bu. Memo. 4674, in the case of Major Paul E. Chamberlin, U. S. Marine 
Corps, wherein mileage was allowed between the Navy Yard, Mare Island, 
California, and Washington, D. C., under orders, dated 17 June, 1918, directing 
Major Chamberlin, then a patient at the U. §. Naval Hospital, Mare Island, Cali- 
fornia, to proceed by rail, accompanied by a medical officer and two marines as 

uards, for treatment at the Naval Hospital at the latter place. See also 8 Comp. 

ec. 123, and Dec. Comp. Gen. B-14776, dated 29 October, 1926, published 
in 13 Bu. Memo. 9863. 

8. In further support of the contention contained herein attention is invited 
to the decision of the Comptroller General of the United States, dated 9 June, 
1930, 9 Comp. Gen. 505, wherein it was held, quoting from the concluding para- 
graph thereof, that: 

‘*What is a competent order for the payment of mileage in any of the six services 
included in the joint pay act must be determined by the laws applicable to each 
service. Section 12 [Sec. 12, Act of 10 June, 1922, 42 Stat., 631] by its own 
force, applies to all the services included in the act and does not assimilate 
any of the various services to the Army except for the issuance of transportation 
as a charge against mileage accounts. The restrictions on the payment of mileage 
in the Army, therefore, do not apply to the other services, and where such services 
have not similar restrictions the rule in this respect under section 12 as to 'such service 
necessarily is different than the rule in the Army. Decisions in cases arising in 
the Navy are cited. Prior to the act of June 10, 1922, mileage for officers of the 
Navy, act of March 3, 1901, 31 Stat. 1029, was payable when ‘traveling from 
point ‘to point within the United States under orders,’ the act of June 30, 1876, 
19 Stat. 65, restricting the payment of mileage to travel ‘while engaged on "public 
business.’ This greater latitude for the payment of mileage in the Navy was 
probably due to the nature of naval activities and the limited transportation 
facilities the Navy has ashore, just as the nature of Army activities and the 
transportation facilities it has on land were probably the basis for the restric- 
tion in payment of mileage inthe Army. The fact that under section 12 the basic 
naval laws and the annual mileage appropriation permit payment of mileage to 
officers of the Navy traveling to, from, and between naval hospitals furnishes 
no ground for modifying the rule ‘followed in the Army which is based on Army 
laws still in effect and on the annual Army appropriation acts. * ” 
[Italics supplied.] 


As pointed out by the Commandant, the decision of August 12, 
1944, applied to the Marine Corps officers the long established rule 
theretofore applied in similar Army cases, to the effect that travel 
to, from, and between hospitals for medical treatment was not within 
the purview of the statutes authorizing the payment of mileage. For 
the reasons discussed in the decision of June 9, 1930, 9 Comp. Gen. 
505, quoted, in part, in the Commandant’s letter, supra, such rule 
was never held applicable to Navy officers, they being allowed mileage 
for such travel under the same conditions as in the case of other 
official travel, the difference between the Army and the Navy in 
that respect being traced back to differences in prior statutes affecting 
the payment of mileage in the respective services. However, subse- 
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quent to the decision of August 12, 1944—in effect applying the prior 
Army rule to the travel of the Marine Corps officers there involved— 
the question arose, in connection with the audit of Army mileage 
vouchers, as to whether current statutory provisions for the payment 
of mileage and the administrative definitions prescribed thereunder 
have modified the rule theretofore applied. 

The first paragraph of section 12 of the Pay Readjustment Act of 
1942, 56 Stat. 364, provides for the payment of a mileage allowance 
at the rate of 8 cents per mile to officers of the various armed forces 
when “traveling under competent orders without troops,’’ and the 
last paragraph of the section provides that the head of the depart- 
ment concerned “‘may determine what shall constitute a travel status 
and travel without troops within the meaning of the laws governing 
the payment of mileage or other travel expenses.’’ Pursuant to such 
statutory authority the Secretary of War has defined “travel status’’ 
specifically as including “travel to and from a hospital for observa- 
tion and treatment.”” See Army Regulations 35-4820, Changes No. 2, 
September 13, 1943. Such statutory provisions and the administrative 
definitions thereunder having negatived the basis for the prior rule, 
it now has been determined that Army officers, the same as Navy 
officers, properly are to be regarded as in a travel status, within 
the meaning of the laws governing the payment of mileage, while 
proceeding under orders to, from, or between hospitals for observa- 
tion and treatment. Those considerations remove any substantial 
basis for the conclusion theretofore reached in the decision of August 
12, 1944, with respect to similar travel performed by Marine Corps 
officers. See McCauley v. United States, 50 C. Cls. 105. Cf. United 
States v. Phisterer, 94 U.S. 219. 

The further question arises with respect to the proposed payments 
to Lieutenant Poliakoff and Lieutenant Smith as to whether an 
officer’s right to mileage in cases of that character is affected by the 
circumstance that he was accompanied on the journey by medical 
attendants or was directed to travel in charge of attendants. There 
appears nothing in the statute or regulations requiring a different 
rule in such cases. Prior decisions cited in the Commandant’s letter 
have allowed mileage without regard to the fact that the officer 
traveled in charge of an attendant. In decision of May 26, 1919, 
25-Comp. Dec. 902, reaffirming the rule denying mileage to Army 
officers for travel between hospitals, it was held that officers per- 
forming such travel alone were not entitled to reimbursement for the 
cost of subsistence en route, but that officers traveling in charge of 
Medical Department attendants might be reimbursed their costs of 
subsistence, subject to deduction of the regulation amount charged 
officers when subsistence is furnished by the Government. There 
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appears to be no reason for any such difference, however, with respect 
to travel for which mileage is otherwise authorized. Mileage is a 
commuted allowance for all expenses of travel, including Pullman 
accommodations, increased costs of subsistence and all incidental 
expenses of travel, as well as direct transportation costs, whether 
such expenses actually be more or less than the allowance. Such 
expenses for the officer himself generally would be the same whether 
he travels alone or in charge of an attendant, and no cause is per- 
ceived for applying a different basis of allowance on that account. 
The necessity for attendants and the expenses of their travel are 
collateral administrative matters, independent of the officer’s right to 
reimbursement for the travel which he officially is directed and re- 
quired to perform; and there would appear to be no legal ground 
for charging his mileage with any part of their expenses. Accordingly, 
it is concluded that no different rule applies and that an officer’s right 
to mileage under orders directing travel to, from, or between hospitals, 
is the same whether he travels alone or is accompanied by attendants. 
It is to be understood, of course, that what is said herein has no appli- 
cation to the transportation of patients on hospital trains or otherwise 
where facilities for subsistence by the Government are provided, but 
only to cases where officers are directed by competent orders to per- 


form travel to, from, or between hospitals under the same general 
conditions as other travel on a mileage basis properly may be author- 
ized. 

The decision of August 12, 1944, is modified accordingly, and the 
two vouchers there involved are returned herewith. If otherwise 
correct, payment on the two vouchers in accordance with the con- 
clusions herein stated will not be questioned by this office. 


(B-48339) 


CONTRACTS—MODIFICATION TO FACILITATE PROSECUTION 
OF WAR—AFTER CONTRACT TERMINATION 


The authority of the Civil Aeronautics Administration under section 201 of the 
First War Powers Act, 1941, and Executive orders issued pursuant thereto, 
to amend or modify contracts “‘heretofore or hereafter made,’’ without regard 
to the provisions of law relating to the amendment, modification, etc., of 
contracts, to facilitate prosecution of the war, does not include authority to 
modify a contract after it has been terminated because of the contractor’s 
default, and, therefore, such a contract may not be modified to relieve the 
contractor of its contractual liability for excess costs incurred by the Govern- 
ment in procuring the contract supplies elsewhere. 


Acting Comptroller General Yates to the Secretary of Commerce, April 7, 1945: 


I have your letter of March 3, 1945, with enclosures, wherein you 
request a decision as to the legal validity of a proposed modification, 
under authority contained in Executive Order 9116, of contract No. 
Cca-16804, dated June 18, 1942, with the Quality Electric Company, 
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Ltd., to relieve the contractor of excess costs incurred by the Govern- 
ment as a result of its default under the said contract. 

The essential facts of the matter, as disclosed by the record, appear 
to be these: Under the terms of the contract, the Quality Electric 
Company agreed to furnish a quantity of motor alternator sets in 
compliance with designated specifications and in accordance with a 
specified delivery schedule. Article 5 of the contract is, in pertinent 
part, as follows: 


Delays—Damages.—If the contractor refuses or fails to make deliveries of the 
materials or supplies within the time specified in Article 1, or any extension 
thereof, the Government may by written notice terminate the right of the con- 
tractor to proceed with deliveries or such part or parts thereof as to which there 
has been delay. In such event, the Government may purchase similar materials 
or supplies in the open market or secure the manufacture and delivery of the 
materials and supplies by contract or otherwise, and the contractor and his sure- 
ties shall be liable to the Government for any excess cost occasioned the Govern- 
ment thereby * * *. 

Due to the failure of the contractor to deliver any of the sets as 
specified, the contracting officer, by telegram dated February 22, 1944, 
terminated its right to proceed (later confirmed by letter dated April 
7, 1944). By letters of May 12 and May 24, 1944, the contractor 
appealed the action taken by the contracting officer in declaring the 
company in default and terminating its right to proceed and, upon 
review, the Deputy Administrator, Civil Aeronautics Administration, 
found no evidence which would justify any change in the action taken 
and concluded that ‘Cancellation or amendment of the action taken 
would be in direct conflict with the facts and the Government’s 
interests.” In your letter you state that a contract has been nego- 
tiated with the Continental Electric Company, Inc., for the furnish- 
ing. of the motor alternator sets and that the indicated excess cost to 
the Government is $65,231.25. 

From the representations set forth in your letter and the attach- 
ments thereto, it is understood that the present financial structure of 
the Quality Electric Company is such that collection by the Govern- 
ment of the excess cost involved might jeopardize the continued 
existence of the company. In this connection, the Chief, Advance 
Payment and Loan Branch, Special Financial Services Division, War 
Department, in a letter dated February 10, 1945, to the Civil Aero- 
nautics Administration, states: 


Reference is made to a letter from this office dated August 18, 1944 concerning 
urchase order contract CCA-16804 with Quality Electric Company, Ltd., 
os Angeles, California, which has a substantial loan guaranteed by the War 

Department. 

n arrangement is currently in progress whereby another small concern, which 
is reported to have a good production record and more orders in prospect than it 
can process with its own facilities, is buying control of the subject. This purchase 
includes a small addition to capital, a compromise and standby agreement with 
respect to delinquent trade debts, a change in the active management of produc- 
tion, and an agreement to supply the subject with appropriate subcontracts and 
to process certain claims arising-from cancellations for the convenience of the 
Government. 
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In addition to the above, the company has recently been granted a refund of 
income and excess profits taxes because of substantial operating losses. 

These recent developments are regarded as providing an opportunity for the 
company to work out of the unfavorable position it reached by reason of having 
engaged in war production of a type and on a scale for which it was not equipped. 
As the specific improvements thus far have not significantly strengthened its 
financial position, it is expected that a substantial loss on the guaranteed loan 
to this borrower will be sustained by the War Department. 

There is, however, some possibility that the new management will be able to 
rehabilitate the company, and it is desired to encourage this possibility and avoid 
action which would impair the prospects. It is believed that action at this time 
to collect damages resulting from the cancellation for fault referred to in the first 
paragraph would not only impair prospects of recovery for the company and on 
the guaranteed loan but would make it impossible to conclude the current favor- 
able arrangements. 

Accordingly, the continued cooperation of your office in refraining from the 
institution of a suit for damages will be appreciated. 


On the basis of the foregoing, it is stated as your opinion that the 
war effort may best be served by relieving the Quality Electric Com- 
pany of the excess cost involved. 

Title II, section 201 of the First War Pcwers Act, 1941, approved 
December 18, 1941, 55 Stat. 838, 839, provides: 


The President may authorize any department or agency of the Government 
exercising functions in connection with the prosecution, of the war effort, in 
accordance with regulations prescribed by the President for the protection of the 
interests of the Government, to enter into contracts and into amendments or 
modifications of contracts heretofore or hereafter made and to make advance, 
progress and other payments thereon, without regard to the provisions of law 
relating to the making, performance, amendment, or modification of contracts 
whenever he deems such action would facilitate the prosecution of the war: 
Provided, That nothing herein shall be construed to authorize the use of the cost- 
plus-a-percentage-of-cost system of contracting: Provided further, That nothing 
herein shall be construed to authorize any contracts in violation of existing law 
relating to limitation of profits: Provided further, That all acts under the authority 
of this section shall be made a matter of public record under regulations prescribed 
by the President and when deemed by him not'to be incompatible with the public 
interest. 


Pursuant thereto, under date of December 27, 1941, the President 
issued Executive Order 9001, authorizing the War and Navy Depart- 
ments and the United States Maritime Commission, with respect to 
“agreements of all kinds” covering “all types and kinds of things and 
services necessary, appropriate or convenient for the prosecution of 
war’ to: 


* * * enter into contracts and into amendments or modifications of contracts 
heretofore or hereafter made, and to niake advance, progress, and other payments 
thereon, without regard to the provisions of law relating to the making, perform- 
ance, amendment, or modification of contracts. * * * 


By Executive Order No. 9116 of March 30, 1942, the provisions of 
Executive Order No. 9001 were extended to the Civil Acronautics 
Administration. 

However, it clearly is within the jurisdiction of the General Account- 
ing Office to determine whether the facts of a particular case are such as 
to bring it within the scope of the First War Powers Act and the Execu- 
tive orders issued pursuant thereto. 
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In the present case you state that it was decided to terminate the 
contract only after it clearly appeared that satisfactory performance 
by the Quality Electric Company no longer could be expected. 
Hence, there is no room for doubt that under the terms of article 5 of 
the contract, supra, upon such termination there became vested in the 
Governinent the right to secure the supplies from another source and 
hold the contractor liable for any excess costs occasioned the Govern- 
ment thereby. 

This office consistently has held that the provisions of the First War 
Powers Act have no application to a contract which has been fully 
completed—that is to say, where the work has been performed and final 
payment made therefor. The basis for such holding is that after com- 
pletion there ceases to exist a contract upon which the provisions of 
the act and Executive orders issued pursuant thereto legally can 
operate. Likewise, and for the same reason, the said act and Execu- 
tive orders are not applicable to a case where, as here, the contract has 
been terminated due to the contractorc’s failure to perform in accord- 
ance with the terms thereof. Termination or cancellation of a con- 
tract means to abrogate so much of it as remains unperformed, doing 
away with the existing agreement upon the terms and with the conse- 
quences mentioned in the writing. Sanborn v. Ballanfonie, 277 P. 
152, 155. 

Accordingly, on the basis of the foregoing, I am constrained to hold 
that the granting of relief such as proposed in this case does not fall 
within the contemplation of the provisions of the First War Powers 
Act and Executive Order No. 9116 issued pursuant thereto and, 
therefore, would be unauthorized. 

In reaching the conclusion stated above, I am, of course, mindful 
of the desire of your Department to refrain from such collection pro- 
ceedings as might jeopardize other contracts currently being performed 
by the Quality Electric Company for the War and Navy Departments. 
Accordingly, I might suggest that, rather than institute steps at this 
time to collect the entire amount determined to be due the Govern- 
ment as a result of the default, the debtor be permitted to liquidate its 
indebtedness by making payments thereon in monthly installments in 
an amount sufficient to liquidate the entire indebtedness within 
twelve to eighteen months, 


(B-48666) 


LUMP-SUM LEAVE PAYMENTS—TRANSFERS FROM PERMANENT TO 
TEMPORARY POSITIONS 


Under section 3 of the act of December 21, 1944, providing for lump-sum payments 

for employees’ leave aon transfer between di ferent leave systems, an 
employee who transfers from a permanent to a temporary position in another 
agency—both positions falling within the purview of the annual leave statute 
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of March 14, 1936, providing for one leave system—is not entitled to payment 
for the annual leave to his credit at the date of transfer, even though, under 
section 4.9 (b) of the Annual and Sick Leave Regulations, it is not mandatory 
that his leave credit be transferred. 


Acting Comptroller General Yates to the National Housing Administration, 
April 7, 1945: 


I am in receipt of a letter dated March 22, 1945, from the Com- 
missioner, Federal Public Housing Authority, reading as follows: 


Your opinion is requested on the application of the Lane Act, Public Law No. 
525, 78th Congress, to the accrued leave of a permanent or indefinite employee 
who transfers to a temporary position in another agency. 

Under this law, a lump-sum payment for current and accumulated annual 
leave is required (1) when a federal employee is “separated from the service,”’ 
and (2) “in cases involving transfer to agencies under different leave systems.” 

Section 4.9 (b) of the Regulations Relating to Annual and Sick Leave provides 
that when an employee is transferred from a permanent or indefinite — to 
a temporary position in another agency, it is within the discretion of the latter 
agency to disallow credit for leave theretofore accrued in the permanent position. 

Does the Lane Act affect the operation of Section 4.9 (b) as to annual leave? 
Unless it does, an agency could refuse to credit accumulated annual leave to an 
employee in the case covered by that Section, and could refuse ater to include 
such leave in computing the Lane Act lump-sum payment due him if he should 
at the expiration of his temporary appointment be separated from the service. 
This result does not appear to be within the Congressional purpose to prevent 
forfeiture of the monetary value of annual leave accrued but not taken by an 
employee at the time of leaving the service. 

he Lane Act further — that in the event a lump-sum payment for 
accrued leave is made, and the employee is thereafter re-employed by a Federal 
agency within the period for which the leave payment was made, the employee 


must refund to the new agency the amount aoe to the unexpired period. 


In that case, it is required that “the amount of leave requested by such refund 
shall be credited to him in the employing agency.’”’ Thus, in the case of an 
employee who is separated from a permanent position and is then reappointed 
to a temporary position within the specified period, the new agency appears to 
have no option but to allow credit. It may reasonably be assumed that Congress 
did not intend to grant a lesser right to an employee who makes a change by 
transfer instead of by separation and reappointment. 

The statute is, however, not explicit on the point and your interpretation will 


be helpful. 

Section 1 of the act of December 21, 1944, 58 Stat. 845, Public Law 
525, is not applicable to the case of an employee who is transferred 
from one position to another without a break in service because in 
such a situation there would be no separation from the service. Section 
3 of the same statute, 58 Stat. 846, is not applicable to the case of an 
employee who is transferred from one position to another position 
under the same leave system—the employee being entitled to leave 
in both positions under the same leave law—regardless of the provi- 
sions of the regulations controlling the transfer of leave credits. 
Hence, an employee transferred from a permanent to a temporary 
position, as defined for leave purposes, both positions falling within 
the purview of the Annual Leave Act of March 14, 1936, 49 Stat. 
1161, providing for one leave system, is not entitled to be paid in a 
lump sum under section 3 of the act of December 21, 1944, for the 
annual leave to his credit at the date of transfer even though such 
leave credit is not transferable from the permanent to the temporary 
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position. Section 3 of the statute specifically is applicable to transfers 
between different leave systems, only, and this office may not, by 
construction along the line suggested in your letter, authorize a 
lump-sum payment for leave when such payment is not authorized 
by the statute. 

Accordingly, the question presented is answered in the negative. 


(B-48739) 


LUMP-SUM LEAVE PAYMENTS—RATE AT WHICH PAYABLE 


The proper salary rate to be used in computing the lump-sum payment for an 
employee’s leave under the act of December 21, 1944, upon separation from 
service is that payable under the laws and regulations in effect on the date of 
separation, including any prorated overtime compensation authorized by the 
War Overtime Pay Act of 1943, and the regulations thereunder, regardless of 
the fact that the leave period over which the lump sum is computed extends 
beyond June 30, 1945, the date said overtime pay act expires. 


Acting Comptroller General Yates to Lester H. Thompson, National Housing 
Agency, April 7, 1945: 


Reference is made to your letter of March 26, 1945, as follows: 


There is presented for your consideration as to the propriety of payment the 
accompanying supplemental pay roll voucher which has been presented to me for 
certification as Authorized Certifying Officer. 

The voucher includes regular salary and overtime compensation through the 
last working day, less lump-sum payment for accrued annual leave of one em- 
ployee resigning from this administration, and only the lump-sum payment for two 
employees previously compensated for regular and overtime pay through their 
last working day. The computation in each instance as regards the lump-sum 
annual leave payment has been made on the basis of present overtime and regular 
salary rates, although the periods over which the leave is computed extend beyond 
June 30, 1945, the date on which the present overtime law expires. 

Inasmuch as Public Law 525—78th Congress, specified that ‘‘Such lump-sum 
payment shall equal the compensation that such employee would have received 
had he remained in the service until the expiration of the period of such annual or 
vacational leave’”’ and no overtime compensation is, under existing law, provided 
for beyond June 30, 1945, as Certifying Officer I deem it advisable to respectfully 
request your decision as to whether I am authorized to certify the voucher in its 
present form. 

If your answer is in the negative, will you kindly advise as to the method of 
computation to be followed? 

Inasmuch as no pay rolls in which lump-sum payments are to be made for a 
period extending beyond June 30, 1945 will be certified prior to your decision in 
the matter, your early consideration will be appreciated. 


In decision of January 13, 1945, B-46790, 24 Comp. Gen. 526, it 
was stated in answer to question (1), after quoting that portion of 
section 1 of the act of December 21, 1944, 58 Stat. 845, Public Law 
525, which is quoted in the third paragraph of your letter, as follows: 


That provision serves only as a formula or rule for computing the amount of the 
lump-sum payment under that statute for annual or vacation leave of absence with 
pay (including Sundays and holidays). There is manifested no purpose or intent 
to extend to such period the provisions of any other law upon the basis that the 
employee would have remained in the service. * 


Also, see answer to question 5, decision of January 11, 1945, B-46683, 
24 Comp. Gen. 511; and answer to question 5 (b), decision of January 
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17, 1945, B-46891, 24 Comp. Gen. 532. Reference is made, also, to 
the answer to question 9, decision of January 30, 1945, B-47256, 24 
Comp. Gen. 578, as follows: 


As the period over which the lump-sum payment is to be computed is not to be 
regarded as a period of service and as the right to such lump-sum payment accrues 
on the last day of active service, the fiscal year appropriation available for pay- 
ment of the salary of an employee upon the date of separation from the service— 
last day of active duty—is the only appropriation available for payment of the 
lump sum for leave authorized by the statute, regardless of the fact that the period 
over which the leave is computed includes a portion of the next fiscal year. 


Furthermore, in decision of March 7, 1945, B-48070, 24 Comp. Gen. 
659, in answer to questions 1, 2 and 3, it was stated, in part: 


* %* * Hence, an employee who is separated from the service December 31, 
or whose last day of active civilian duty prior to entrance into the armed forces is 
December 31, could have to his credit a maximum of 116 days of annual leave—90 
days accumulated up to the end of the preceding year and 26 days current accrued 
leave earned during the year on the last day of which his active service terminated— 
for which a lump-sum payment would be payable representing the compensation 
at the salary rate received as of December 31, computed over the period beginning Janu- 
ary 1 of the next year. * * * [Italics supplied] 


Hence, in the cases presented the salary rate properly payable under 
the laws and regulations in effect on date of separation of the em- 
ployees from the service, including any prorated overtime compensa- 
tion due under the War Overtime Pay Act of 1943, 57 Stat. 75, and the 
regulations issued pursuant thereto, is the proper rate to be used in 
computing the lump-sum payment for leave, regardless of the fact 


that the period of leave over which the lump-sum payment is computed 
extends beyond June 30, 1945, when the War Overtime Pay Act of 
1943 may not be in force. 

Accordingly, the submitted voucher, if otherwise correct, may be 
certified for payment. 


(B-48455) 


OFFICERS AND EMPLOYEES—REINSTATEMENT AFTER MILITARY 
DUTY; ETC. 


An employee who had a permanent status—as distinguished from a war service 
status—when promoted temporarily to perform the duties of another em- 
ployee during the latter’s absence in the armed forces, and who himself 
entered the armed forces while holding such temporary status, is entitled, 
under the Selective Training and Service Act of 1940 and statutes in part 
materia, to be restored with reemployment benefits in his original permanent 
position, but not in the position temporarily held when he entered the 
armed forces. 

A permanent employee who had been promoted temporarily to perform the duties 
of another employee during the latter’s absence in the armed forces, and 
who himself entered the armed forces while holding such temporary status, 
not being entitled as a matter of right, under the Selective Training and 
Service Act of 1940 and statutes in part materia, to reemployment benefits 
in the position temporarily held, may not count military service toward 
a within-grade promotion in such temporarily held position upon reemploy- 
ment therein; however, that rule need not be retroactively applied to require 
adjustments in the compensation of employees who have been so restored 
and granted within-grade promotions. 


654881™—46——48 
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In the case of a permanent employee who, at the time of his entry into the armed 
forces, was temporarily performing the duties of a position to which he 
had been promoted for the period of another employee’s absence in the 
armed forces, and who subsequently has been restored to such temporarily 
held ition, the time — therein prior to the break in civilian service 
occasioned by his entry into the armed forces may not be counted toward 
. within-grade promotion, under the rule stated in decision in 24 Comp. 

en. 688. 

An employee who, after military duty, is restored to a position to which he 
previously had been promoted from a permanent position temporarily to 
perform the duties of another employee absent on military duty, in which 
position he had no statutory reemployment rights, is entitled to be recredited 
with previously accrued sick leave to the extent of any such leave that 
was transferable under the leave regulations from the permanent position 
originally held to the position he held when he entered the armed forces 
and which was to his credit at that time. 

As War Service Regulation IX authorizes transfers between Government agencies 
with reemployment benefits, a permanent employee who was transferred 
to another agency temporarily to perform the duties of another employee 
on military furlough prior to his own entry into the armed forces has the 
same standing, insofar as concerns his reemployment rights under the 
Selective Training and Service Act of 1940 or statutes in pari materia, as 
employees similarly promoted within the same agency before entry into the 
armed forces and, therefore, is subject to the same rules, as stated herein, 
respecting restoration after military duty, service credit for within-grade 
promotion purposes, and recrediting of previously accrued sick leave. 

There is no authority of law to grant administrative promotions to civilian 
employees from grade to grade under the Classification Act while on military 
Ralerah, during which period the employees are not in their civilian 
positions. 

There is no authority of law for promotion of employees from grade to grade 
under the Classification Act based upon seniority, such promotions being 
made by selection of individual employees. 

In the case of a permanent employee entitled to reemployment rights under 
the Selective Training and Service Act of 1940 upon release from military 
service, the date of a record or paper promotion, based upon “‘seniority,” 
from one Classification Act grade to another while the employee was absent 
from his civilian position on military duty may not be recognized as the 
date from which the waiting period begins to run for a within-grade pro- 
motion under the act of August 1, 1941, in the higher grade in which employed 
after military service. 

A permanent employee who was promoted temporarily to perform the duties of 
another employee on military furlough, and who, after entry into the armed 
forces during the calendar year 1942, was demoted to his former grade 
while on properly applied for and granted terminal leave from the position 
temporarily held, was entitled under the act of August 1, 1941, as amended, 
to be paid for the entire period of terminal annual leave at the salary rate 
of the position from which granted the terminal] leave, rather than at the 
rate of his permanent position subsequent to demotion; and the adminis- 
trative error may be corrected at this time without further claim by the 
employee. 


Acting Comptroller General Yates to the Federal Security Administrator, April 
9, 1945: 


I have your letter of March 15, 1945, as follows: 


Note has been taken of your Decision B—46335 dated January 3, 1945, which 
states that while an employee restored through operation of section 8 of the 
Selective Training and Service Act is entitled to count his military service toward 
within- e salary advancement, an employee restored solely through the opera- 
tion of War Service Regulation XIII is not. 

This Agency is uncertain whether certain employees who have returned from 
military service and are now on our rolls are entitled to credit their military 
service toward within-grade pay increases in the positions to which they were 
returned. The answer to this question would apparently rest on whether these 
employees were restored to such positions through the operation of the Selective 
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Training and Service Act of 1940 or parallel acts. We are also not sure whether 
we have acted properly in recrediting balances of sick leave to these employees. 

The following situations are actual cases from our records. Each of the em- 
ployees cited in cases 1, 2, and 3 was honorably discharged from military service 
applied for restoration within the period specified by law, was found to be qualified 
and was reemployed within 30 days after his application. The employee cited 
in case 4 is still in military service. All these employees held permanent positions 
before the war and have had no break in service since leaving these permanent 
positions. 

Case I: Employee ‘‘A” was promoted to a permanent position as Grade 
CAF-3, $1,620, on May 5, 1942. On February 7, 1943, he was promoted to Grade 
CAF-4, $1,800, in a temporary identical-additional position to perform duty 
during the absence of “B’’ who had entered the military service. On November 
20, 1943, ‘‘A” himself entered military service and was carried on military furlough 
from the CAF-4 position. He was returned to the CAF-4 civilian position on 
December 19, 1944. His military service was counted toward within-grade pay 
increases, and pursuant to War Service Regulation XIII he was returned at a 
salary of $1,860, since he would have attained that salary on October 1, 1944, if 
he had not been in the military service. 

Questions: (a) Was ‘‘A’s” salary upon return to civilian duty properly set 
at $1,860? 

(b) If your answer to question (a) is in the negative, what action is this Agency 
required to take? 

tc) If your answer to question (a) is in the negative, is employee “A’”’ entitled 
to count service in the CAF-4 pee prior to his military furlough toward his 
next within-grade pay increase 

(d) Employee ‘‘A”’ was recredited upon return to civilian duty with his sick 
leave accrued prior to his military service. Was he entitled to such credit? 

(e) We have employees who have transferred to this Agency under War Service 
Regulation IX, have later entered military service, and upon termination of such 
service, have been reemployed by this Agency. If ‘‘A’s” permanent position had 
been in another agency, and his transfer to this Agency made under War Service 
Regulation IX, would your answers to the foregoing questions be different? 

ASE 2: Employee ‘“C’” was promoted to a permanent position at CAF-9, 
$3,200 on December 24, 1941. On October 24, 1942, he was promoted to a 
temporary identical-additional position at CAF-11, $3,800 to perform the duties 
of “D” who was in military service. On May 1, 1943, “C” having himself 
entered military service, was placed on military furlough. He was simultaneously 
demoted to his last permanent position in Grade CAF-9, $3,200 since prior to the 
promulgation of War Service Regulation XXII on July 19, 1943, we did not think 
that an employee would have reemployment rights in a military duration position. 
On October 23, 1944, ‘“‘C’’ returned from military service. On that same day his 
demotion was canceled and ‘‘C” was accordingly restored at CAF-11, $3,800, 
as required by War Service Regulation XIII. 

Questions: (a) When will “‘C’”’ be entitled to a within-grade pay increase? 

(b) ‘*C”’ was credited with his,sick leave accrued prior to military service. 
Was he entitled to such credit? 

Cass 3: On December 1, 1942, ‘‘E’’ entered military service from a permanent 
CAF-8 position. On September 22, 1944, he returned from military service and 
was simultaneously promoted, on a permanent basis, to Grade CAF-9, $3,200. 
Our records show that if he had not been absent for military service, we would 
have taken action to promote him to the CAF-9 position on March 7, 1944. 

QuEstTIons: (a) From what date should “‘E’s” waiting period for within-grade 
pay increase be counted? 

(b) We have a similar case where the employee was promoted to a military 
duration position rather than a permanent position upon his return. Would 
your answer to question (a) above be different in such a case? 

Casr 4: Employee “F” was promoted to a permanent CAF-5 position on 
June 1, 1940, and received a periodic pay increase to $2,100 per annum on January 
1, 1942. On March 1, 1942, he was promoted to a temporary identical-additional 
position in Grade CAF-6, $2,300, to perform the duties of “‘G” who was in military 
service. On November 9, 1942, ‘‘F” himself entered on active duty with the 
United States Army. On December 26, 1942, ‘‘F’’ was demoted back to his last 
— position at CAF-5, $2,100, because we did not at that time think that 

e would have reemployment rights to the CAF-6 position. ‘‘F’s’’ annual leave 
expired at 12:15 p. m. on February 5, 1943, and he was placed on military furlough 
from the CAF-5 position effective at that date and time. As can be seen from 
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the foregoing dates, he was paid part of his terminal annual leave concurrent with 
military service at the salary of $2,300, and the remainder of such leave at the 
salary of $2,100. The case was subsequently reviewed, and it was decided that 
under War Service Regulation XIII he had reemployment rights to the CAF-6 
position. Accordingly, the demotion of December 26, 1942, was canceled by 
journal action dated January 10, 1945. Simultaneously, another journal action 
was taken to correct his military furlough to show him on furlough from the 
CAF-6 position at $2,300, rather than from the CAF-—5 position at $2,100. 

Questions: (a) Is employee “F’”’ entitled to the difference in salary between 
$2,100 and $2,300 per annum for the period from December 26, 1942, to 12:15 
p. m. on February 5, 1943, inclusive? 

(b) If your-answer to question (a) is in the affirmative, should ‘‘F”’ be paid the 
difference in salary at this time, or should such payment await his restoration to 
duty, or, must ‘“F”’’ file a claim for the difference with your office? 

In consideration of the foregoing questions, we have considered the Attorney 
General’s Opinion of May 26, 1943, particularly with respect to his concern with 
a construction of section 8 of the Selective Training and Service Act that would 
require “‘the reinstatement in many cases of both the original and the interim 
employee to the same position.” There is also for consideration the following 
language of the Director of Selective Service: 

“Generally speaking, one who is employed to fill the place made vacant by a 
person entering service occupies a temporary status and has no reemployment 
rights even though he subsequently enters service. There may be exceptions to 
this, however. For example, suppose that A, a permanent employee, enters 
service and B, also a permanent employee is upgraded or transferred into A’s 

lace and then enters service; if they return, they are entitled to reinstatement 
in their original permanent positions. It is the character of relationship between 
the employer and employee, whether ‘temporary’ or ‘permanent,’ that should 
govern rather than the particular assignment being carried out at the time of 
entry into service.””’ (Source: Pamphlet—Information Concerning the Veterans’ 
Assistance Program of the Selective Service System, November 24, 1944, p. 40.) 


So far as I am aware, no decision has been rendered by competent 
authority upon the question whether an employee who had a perma- 
nent classified civil service status with the Government, as distin- 
guished from a status under a war service appointment, and who was 
promoted administratively prior to the time he entered the armed 
forces to a so-called temporary position .as described in the cases pre- 
sented in your letter—which position he held at the time he entered 
the armed forces—is entitled to restoration to a civilian position 
under the terms and conditions of the Selective Training and Service 
Act and statutes in pari materia as having left “a position, other than 
a temporary position” (quoting from section 8 (b) of the Selective 
Training and Service Act, approved September 16, 1940, 54 Stat. 890, 
as amended by the act of July 28, 1942, 56 Stat. 724). The opinion of 
the Attorney General of May 26, 1943, 40 Op. Atty. Gen. —— No. 66, to 
which you refer, holding that war service appointees are “temporary”’ 
within the meaning of the Selective Training and Service Act and, 
therefore, not entitled to restoration as a matter of law, gave no con- 
sideration to the question above stated. See, in that connection, 
decision of January 3, 1945, B-46335, 24 Comp. Gen. 491, to which 
you refer, based upon the opinion of the Attorney General, holding 
that war service appointees are not entitled to count military serv- 
ice toward within-grade promotions upon reemploynient in civilian 
positions, and, also, the decision of March 16, 1945, B-48144, 24 
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Comp. Gen. 688, holding that the decision of January 3, 1945, supra, 
need not be applied retroactively effective to disturb the salary rates 
fixed for such employees with credit for military service toward 
within-grade promotions pursuant to the misleading provisions of 
War Service Regulation XIII. 

In the absence of any decision to the contrary, so far as the present 
matter is concerned it appears reasonable to conclude that the Con- 
gress did not intend to deny the right of restoration with reemploy- 
ment benefits under the Selective Training and Service Act and stat- 
utes in pari materia to an employee having a permanent status with 
the Government simply because at the time of his entry into the 
armed forces he had been promoted temporarily to perform the work 
of another employee during the latter’s absence in the armed forces. 
On the contrary, since War Service Regulation IX, issued by the 
Civil Service Commission pursuant to law, provides reemployment 
benefits to employees leaving permanent positions to occupy other 
positions temporarily because of the war, it is reasonable to conclude 
that such an employee having a permanent status does not lose re- 
employment benefits provided by the Selective Training and Service 
Act and statutes in pari materia when he enters the armed forces 
from a position temporarily held rather than from his original perma- 
nent position. However, the right of such an employee to restora- 
tion with reemployment benefits relates to his original permanent 
position rather than to the position of some other employee absent 
in the military service which he held temporarily at the time he entered 
the armed forces. This office is in agreement with the views ex- 
pressed by the Director of Selective Service quoted in the last para- 
graph of your letter. 

Accordingly, in CASE 1, employee“ A” was not entitled as a matter 
of right to be restored to the temporary position created in grade 
CAF-4 based upon the duties of employee “B,” and was not entitled 
to count military service toward a within-grade promotion upon 
reemployment in that position. Question (a) is answered in the 
negative. Referring to question (b), in line with the decision of 
March 16, 1945, B-48144, relating to war service appointees, no 
adjustment in the present salary of employee “‘A’’ is required. How- 
ever, question (c) must be, and is, answered in the negative. See 
answer to question 3 in decision of March 16, 1945, B-48144. Ques- 
tion (d) is answered in the affirmative to the extent of any sick leave 
that was transferable under the leave regulations from the position 
employee “‘A’”’ originally held to the position he held at the time he 
entered the armed forces and which was to his credit at that time. 
Compare 24 Comp. Gen. 410. As War Service Regulation IX 
authorizes transfers between agencies of the Government with reem- 
ployment benefits, question (e) is answered in the negative, 
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Referring to CASE 2, in line with the decision of March 16, 1945, 
B-48144, the administrative action taken need not be disturbed. 
However, the waiting period of 30 months in grade CAF-11 began to 
run October 23, 1944, when the employee was reemployed in that 
grade and will expire April 23, 1947, making him eligible under exist- 
ing law, so far as longevity is concerned, for a within-grade promotion 
effective July 1, 1947. See the answer to question (c) under case 1. 
Question (b), the answer to question (d) under case 1 answers this 
question, also. 

Referring to CASE 8, there is no authority of law to grant admin- 
istrative promotions to-civilian employees from grade to grade under 
the Classification Act while on so-called military furlough during 
which period the employees ‘are not in their civilian positions. Com- 
pare decision of January 30, 1945, B-46952, 24 Comp. Gen. 573. 
The Selective Training and Service Act, 54 Stat. 890, authorizes 
restoration to the same civilian position or “‘to a position of like 
seniority, status and pay.” ‘There does not exist any authority of 
law for promotion of employees from grade to grade under the Classi- 
fication Act based upon seniority, similar to the laws, or regulations 
having the force and effect of law, applicable to the Postal Service, 
but such promotions under the Classification Act are made by selec- 
tion of individual employees. Hence, “‘seniority’’ may not be recog- 
nized as a right for advancement from grade to grade under the Classi- 
fication Act and, accordingly, a record or paper promotion of a former 
civilian employee from grade to grade under the Classification Act 
when he was out of his civilian position during service in the armed 
forces may not be recognized as having any legal force or effect for 
the purpose of granting within-grade promotions in the higher grade 
upon reemployment after discharge from the armed forces. There- 
fore, in CASE 8, the date of March 7, 1944, may not be recognized as 
the date employee “E’’ was promoted from grade CAF-8 to grade 
CAF-9. You do not state the salary rate received by the employee 
in the grade CAF-8 at the time he entered the armed forces. His 
military service and prior civilian service in grade CAF-8 could 
be counted in determining what salary rate he would have received 
in grade CAF-8 had he been restored in that grade; and as the salary 
ranges of grades CAF-8 and CAF-9 overlap in part, such salary 
rate may have a bearing upon the salary rate the employee may be 
paid in grade CAF-9 in which he was reemployed. Questions (a) 
and (b) may not be answered more specifically. 

It is understood that employee “F” in CASE 4, is still in the military 
service. If so, the record should be adjusted to show him on military 
furlough or as having been separated from his permanent position in 
grade CAF-5 effective at the expiration of his terminal annual leave 
at 12:15 p. m. on February 5, 1943. Payment for terminal annual 
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leave was authorized to be paid under the act of August 1, 1941, as 
amended by the act of April 7, 1942, 56 Stat. 200, at the rate received 
in the position employee “F’’ occupied when he entered the armed 
forces, November 9, 1942, which is understood to have been grade 
CAF-6, $2,300 per annum. Regardless of the effect of War Service 
Regulation XIII upon right to restoration, and the granting of reem- 
ployment benefits, there was no requirement to deny payment to 
employee “F” at the rate of $2,300 per annum in grade CAF-6 for 
the entire period of this terminal annual leave concurrently with 
military service by demoting him December 26, 1942, while he was 
on his terminal annual leave. Question (a) is answered in the affirma- 
tive. Referring to question (b), if the employee’s present where- 
abouts can be ascertained, it is not improper to correct the adminis- 
trative error by making payment to him for the entire period of his 
terminal annual leave at the rate of $2,300 per annum, provided such 
leave was applied for and administratively granted. 


(B-48611) 


LUMP-SUM LEAVE PAYMENTS—EFFECTIVE DATE OF SEPARATION 
FROM SERVICE 


Where an employee, without giving advance notice or returning to duty, resigns 
or applies for retirement while on sick or annual leave, the separation date 
may be fixed, in the light of the lump-sum leave payment statute of December 
21, 1944, to coincide with the termination date of the pay-roll period current 
when notice is received in the administrative office, so as not to require pay- 
roll adjustments; however, adjustment of leave on leave should be made in 
accordance with section 4.2 (b) of the Annual and Sick Leave Regulations. 
24 Comp. Gen. 659, amplified. 


Acting Comptroller General Yates to the Secretary of Agriculture, April 9, 1945: 
I have your letter of March 20, 1945, as follows: 


In order that the Department may be informed as to the necessary action with 
respect to various classes of separations your interpretation of the words ‘‘active 
duty” as used in various decisions is desired. To illustrate this question the facts 
in a specific case of probable or possible retirement within the next few months are 
stated. An employee who had a heart attack about the middle of January and 
is now on sick leave is eligible for optional retirement by reason of length of 
service. His sick leave will extend to early May unless in the meantime he re- 
covers sufficiently to return to duty. It is conceivable that he may utilize all sick 
leave to his credit and, still hopeful of sufficient recovery to resume active duty, 
enter upon annual leave. On the other hand, at the expiration of his sick leave 
or some time thereafter while on annual leave or leave without pay he may choose 
to retire optionally, or his physician may suggest retirement for disability. Ques- 
tion arises as to the last date of “active duty.” Decision B-47112 of January 23 
states that the “last day of active duty * * * is the date of separation from 
the service.’’ Obviously in the case used in this illustration, should the employee 
apply for retirement, the date of separation would be several months subsequent 
to his last day of actual work. It seems to the Department that in such cases 
the date of separation should not be prior to the date that the employee submits 
application for retirement at which time, whether on sick or annual leave, he should 
be separated and paid in a lump sum for any annual leave remaining to his credit. 
As a practical matter it may be assumed that no incapacitated employee would 
desire or expect to be separated prior to the exhaustion of his sick leave and if 
necessary to accomplish that would withhold any notice of intention to retire 
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until after the sick leave is exhausted. It is assumed that there was no intention 
to decide that an employee must be separated under such circumstances on the 
last day of actual work when as a matter of fact he has been continued on the rolls 
and paid for a substantial period subsequent to his last actual work day. 

Somewhat similar cases also probably will arise with respect both to retirement 
and separation without retirement. An employee may be in annual leave status 
from March 6 to 21, for example; while on annual leave he may seek and obtain 
employment outside the Government which requires that his services begin 
March 19. Having been paid for annual leave to March 15, should he be sep- 
arated as of that date and paid in a lump sum for all additional annual leave due 
him (a) when separated upon resignation without retirement eligibility, and (b) 
when being eligible for retirement he submits his application for retirement as of 
April 17 

“Amather case may be that of an employee unavoidably on leave with or without 
pay during the last few days of a month who decides to apply for retirement ef- 
fective the first of the following month in order to administer an estate, manage 
a business, or for other reason. Numerous other conditions may also arise but 
these will serve for illustration. Some decisions have stated that an individual 
must perform active service to the last day of the month preceding his retire- 
ment (B-46790, January 13, B-46946, January 18, and B-47256, January 30). 
It seems that considerable confusion could be avoided if the last date of “active 
duty” for the purpose of separation in such cases could be considered (a) as the 
date that the Department receives the employee’s resignation or application for 
retirement if subsequent to the last date that the employee performs actual 
work or (b) the last preceding date to which salary has been paid if on annual or 
sick leave immediately prior to resignation or applying for retirement. It may be 
mentioned incidentally that in most cases an employee could meet a requirement 
that he be in active work status the last work day of a month preceding retirement 
by taking all his annual leave earlier and returning to duty the last day or two of 
the month. 


It is understood that all of the situations presented in your letter 
relate to employees who apply for retirement or resign while on annual 
or sick leave without returning to active duty, the administrative 
office having no advance knowledge of such a contingency. 

Question and answer 9, in decision of March 7, 1945, B-48070, 
24 Comp. Gen. 659, were stated as follows: 


9. An employee. tenders his resignation during a period of annual leave, or 
after he has exhausted his annual leave, and the administrative office had no 
knowledge when the leave was granted that the employee would not return to 
duty. What is the effective date of termination: (a) the last day of actual duty, 
(b) the date of the resignation notice, (c) the date the resignation notice is received 
in the administrative office, or (d) the date of acceptance of the resignation by 
the proper administrative authority. 

In decision of January 11, 1945, B-46683, it was held, in answer to question 2 
therein, that “terminal annual or vacation leave may not be granted immediately 
prior to separation from the service in any case where it is known in advance that 
the emiployee is to be separated from the service.’’ [Italics supplied.] Where 
annual leave is granted in accordance with the usual procedure without knowledge 
by the administrative office that the employee is to resign, but the employee does 
resign during or after the period of the annual leave already properly granted, 
the date of separation based upon the resignation may be fixed administratively 
so as not to require adjustments in pay rolls. Hence, in such cases the date of 
separation from the service may be fixed administratively to coincide with the 
termination date of the pay roll period current when notice of the resignation is 
received in the administrative office, and a lump-sum payment made for any 
leave extending beyond that date. However, in that connection reference is 
made to the following rule stated in decision of February 29, 1944, 23 Comp. 
Gen. 638 [quoting from the syllabus]: 

“Under the Annual and Sick Leave Regulations effective January 1, 1944, an 
employee does not in any case earn leave on leave granted over a period immedi- 
ately preceding separation from the service, and if leave on leave has been granted 
erroneously because of the fact that the administrative office had no advance 
information that the employeé¢ intended to resign at the termination of his leave, 
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a charge properly is for asserting against the employee for the overdrawn leave 
representing the amount of compensation which actually was paid for the period 
of leave on leave.” 

That rule still is in effect (see section 4.2 (b) of the current leave regulations 
effective January 1, 1945), and would require a charge to be raised against any 
employee whose separation date based upon a resignation is fixed as above author- 
ized after all his leave had expired. Also, in making a lump-sum payment for the 
remainder of the leave running after the expiration date as above authorize 
there should be withheld any payment for leave which would have accrued after 
the last day of active duty (leave on leave). 


The rationale of that decision applies regardless of whether the 
separation be by resignation, or retirement of which the administra- 
tive office has no advance knowledge, or whether the employee be on 
sick leave or annual leave when notice of the resignation or applica- 
tion for retirement is received in the administrative office. I believe 
this answers the questions arising from the several situations presented. 


(B-48616) 


OVERTIME COMPENSATION UNDER ACT OF DECEMBER 22, 1942— 
PAYMENTS IN EXCESS OF STATUTORY LIMITATION—RELIEF 
ACT SCOPE 


Under the act of December 7, 1944, relieving employees or former employees 
from liability to repay excess overtime compensation received as a result of 
application of the $5,000 per annum salary rate limitation prescribed by the 
overtime and additional compensation act of December 22, 1942, on a pay- 
period basis rather than on a daily basis, contrary to the holding in decision 
in 22 Comp. Gen. 953, and authorizing refunds of amounts already repaid to 
the United States, there is no authority to make additional payments at this 
time to employees heretofore correctly paid pursuant to the holding in said 
decision. 


Acting Comptroller General Yates to the Postmaster General, April 9, 1945: 


I have your letter of March 20, 1945, reference 50, as follows: 


Pursuant to the enactment of Public Law 466, approved December 7, 1944, 
instructions were published in the Postal Bulletin of December 26, 1944 for the 
guidance of postmasters in making and accounting for payments within the pur- 
view of the Act. 

Since publication of these instructions inquiries have been received from post- 
masters as to whether payments can now be made to employees for overtime service 
rendered between December 1, 1942 and April 30, 1943, for which payment has 
heretofore not been made for the reason that the amounts involved would cause 
the daily rate to exceed $13.88, or $208.33 for a semimonthly pay period. 

Postmasters making such inquiries have been informed that such payments 
could be made to employees, provided the amount involved would not cause the 
employee’s aggregate adjusted earnings for the period to exceed 5/12 of $5,000, 
or $2,083.33. The inquiries have been answered in this manner under the assump- 
tion that it was the intent of Congress to permit payment to employees for over- 
time service rendered between December 1, 1942 and April 30, 1943, provided the 
total earnings during such period did not exceed $2,083.33. It is felt that it will 
be discriminatory to deny payments of this character to employees who have 
heretofore not been paid and relieve employees who were paid of liability to repay 
the amounts to the United States. . While the Act does not specifically refer to 
payments which have not heretofore been made, it appears that the transactions 
would automatically fall within the purview of the Act at the time of making 
payment as the employees involved would then be relieved of liability to repay 
the amounts received by them. 
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During an informal discussion of this matter between the Assistant Comp- 
troller of this Department and the Chief of the Postal Accounts Division of the 
General Accounting Office, it was learned that there is a difference of opinion with 
respect to the propriety of making payments within the limitation prescribed in 
Public Law 466 to employees who have heretofore not been paid. It is under- 
stood that credit for payments of this character will be disallowed in the audit 
of postmaster’s accounts by the Postal Accounts Division of the General Account- 
ing Office. It was mutually agreed that the question would be submitted to your 
office for consideration. ; 

It will be appreciated if you will consider this matter and advise me whether 
postmasters may properly pay for overtime service rendered between December 
1, 1942 and April 30, 1943, for which payment has not yet been made and in 
amounts which will not cause the aggregate compensation to exceed 5/12 of 
$5,000 for the period involved. 


The referred-to act of December 7, 1944, 58 Stat. 796, Public Law 
466, provides: 


That employees or former employees of the United States who were in the 
purview of Public Law 821, Seventy-seventh Congress, approved December 22, 
1942, which law was in effect from December 1, 1942, to April 30, 1943, and which 
limited the overtime compensation of any employee to an amount which ‘‘will 
not cause his aggregate compensation to exceed a rate of $5,000 per annum,” 
(1) are hereby relieved of liability to repay to the United States any amounts 
received by them for any pay period which were in excess of the maximum compen- 
sation to which they were entitled for such period under the provisions of said 
Public Law 821 and (2) shall be entitled to refunds of any such amounts that 
they have repaid to the United States: Provided, That in no case shall there be 
validated aggregate payment to an employee in excess of five-twelfths of $5,000. 

In decision of April 12, 1943, 22 Comp. Gen. 953, the following 


rule was stated (quoting from the syllabus): 


The day, rather than the week or pay period, is to be regarded as the pooper 
basis for applying the $5,000 per annum salary rate limitation prescribed by the 
overtime and additional compensation act of December 22, 1942, to full time 
employees paid on a time basis, so that increased compensation on an overtime 
basis—whether prorated overtime for work during the regularly established 
workweek or extra overtime on an actual basis for work in addition to such regular 
workweek—may not be paid to such an employee to an extent that would increase 
his aggregate compensation to more than $13.88 (1/360 of $5,000) for any one day. 

However, it appears that prior to receipt of notice of that rule, 
certain agencies of the Government applied the limitation of $5,000 
per annum appearing in the overtime law then in effect upon a pay 
period basis, rather than upon a daily basis, and the above-quoted 
statute of December 7, 1944, which clearly is a relief measure, only, 
was enacted solely for the benefit of employees who already had 
been paid upon the basis that the $5,000 limitation applied to the 
pay period rather than to the day. The statute does not authorize 
payments of additional compensation to anyone except as a refund of 
amounts that they have refunded to the United States because of the 
application of the rule stated by this office. Certainly, if the em- 
ployees were paid correctly, pursuant to the rules stated by this 
office, there is nothing in the act of December 7, 1944, which would 
authorize payment to them of any additional compensation because of 
the fact that the Congress saw fit to relieve those who were paid 
incorrectly. 

Accordingly, the question presented in the concluding paragraph 
of your letter is answered in the negative. 
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(B-46317) 


SAVED PAY AND ALLOWANCES—WARRANT OFFICERS TEMPORARILY 
COMMISSIONED IN ARMY OF THE UNITED STATES 


Under the provisions of the act of September 22, 1941, as amended, saving to 
warrant officers appointed as temporary commissioned officers in the Army 
of the United States under the authority thereof the pay and allowances to 
which entitled “at the time of such temporary appointment,” a chief warrant 
officer with less than 3 years’ service whose base pay pursuant to section 8 
of the Pay Readjustment Act of 1942 at the rate of $2,100 per annum was 
saved to him when temporarily appointed as second lieutenant is not saved 
the right to a 5 percent increase in such base pay upon completion of 3 years’ 
service. 

Under the provisions of the act of September 22, 1941, as amended, saving to 
warrant officers appointed as temporary commissioned officers in the Army 
of the United States under the authority thereof the pay and allowances to 
which entitled ‘“‘at the time of such temporary appointment,” the right to 
rental allowance applicable to officers of the second pay period which would 
have been payable to a chief warrant officer had he not been furnished 
Government quarters at the time of his temporary appointment as second 
lieutenant is saved to him when serving in his temporary rank under con- 
ditions entitling him to rental allowance. 


Assistant Comptroller General Yates to Capt. T. E. Klemens, Army of the 
United States, April 10, 1945: 

There has been considered your letter of November 11, 1944, 
requesting decision whether you are authorized to make payment on 
a voucher transmitted therewith in favor of Robert A. Obrist, second 
lieutenant, FD, AUS, for $137 representing the difference between the 


pay of a chief warrant: officer with less than three years’ service and 
of a chief warrant officer with over three years’ service for the period 
March 7 to November 30, 1944, and rental allowance applicable to 
an officer of the second pay period, without dependents, for the period 
November 1 to 30, 1944. 

It is understood that Robert A. Obrist enlisted March 7, 1941; 
that he was appointed a chief warrant officer October 1, 1942, and 
temporarily appointed a second lieutenant May 23, 1943, under the 
provisions of the Joint Resolution of September 22, 1941, 55 Stat. 
728. 

The act of July 7, 1943, 57 Stat. 380, amended the said Joint 
Resolution by adding a proviso as follows: 


Provided further, That no warrant officer temporarily appointed as a com- 
missioned officer under the authority of this Act shall suffer any reduction in 
pay and allowances to which he was entitled at the time of such temporary 
appointment. 


Senate Report No. 368, on H. R. 2349, which became Public Law 
114, 78th Congress, 1st Session, is in part as follows: 


Under existing law, a chief warrant officer, or warrant officer (junior grade), 
upon being appointed an officer in the Army of the United States under the 
provisions of the joint resolution of September 22, 1941 (55 Stat. 728), is entitled 
to receive only the pay of the grade to which he is appointed while serving therein, 
The pay of the lower commissioned grades is less in some instances than the pay 
the warrant officer concerned is entitled to receive in the warrant officer grade in 
which he serves immediately prior to being appointed to a commissioned grade. 
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Accordingly, in such a case, the person concerned suffers a reduction in pay upon 
the acceptance of appointment as an officer. 

The bill would amend the above-mentioned statute so as to prevent any warrant 
officer, chief or junior grade, from incurring a reduction in pay by reason of his 
appointment as a commissioned officer thereunder. Personnel of the Navy are 
thus protected under existing law by a similar prov (sec. 7, act July 24, 1941, 
55 Stat. 604, as amended by the act of November 30, 1942, Public Law 777, 77th 
Cong.), and. your committee consider that military personnel should likewise be 
protected. 


The effect of the provision contained in the act of November 30, 
1942, 56 Stat. 1023, amending section 7(a) of the act of July 24, 1941, 
applicable to personnel of the Navy, Marine Corps, and Coast Guard, 
was considered in decision of this office dated July 14, 1943, 23 Comp. 
Gen. 21, 24, and it was held inter alia (page 23) that: 


* * * the amended proviso saves from reduction by reason of the temporary 
appointment only the pay and allowances to which he was entitled at the time of 
his temporary appointment, that is, it does not save a right to further or increased 
pay and allowances which otherwise might have accrued to him under his perma- 
nent status subsequent to the date he was so temporarily appointed. * * 


The saving clause contained in the act of July 7, 1943, supra, like 
that in the act of November 30, 1942, does not authorize the payment 
of the pay and allowances in the warrant officer grade which might 
otherwise have accrued but for the promotion to a commissioned grade, 
but specifically saves the pay and allowances “to which he was en- 
titled at the time of such temporary appointment.” On May 23, 
1943, Chief Warrant Officer Obrist had less than 3 years of service. 


The pay to which he then was entitled was fixed by paragraph 3, 
section 8, of the Pay Readjustment Act of 1942, 56 Stat. 362, 363, at 
$2,100 per annum, plus the money allowances for subsistence and 
rental of quarters as established by sections 5 and 6 of that act for an 
officer receiving pay of the second period. 

Accordingly, the completion of three years’ service subsequent 
to the appointment as second lieutenant forms no legal basis for adding 
a five percent increase to the saved pay of a chief warrant officer 
under the act of July 7, 1943. 

It appears that at the time of his appointment as second lieutenant, 
he occupied Government quarters and therefore was not in receipt 
of rental allowance, but had the officer at that time not been furnished 
quarters, he would have been entitled, under the saving clause 
contained in the July 7, 1943, act which by section 2 was retroactively 
effective to December 7, 1941, to rental allowance as provided for 
officers receiving the pay of the second period and such benefit was 
saved to him when serving under conditions which entitled him to 
rental allowance. 

Chief Warrant Officer Obrist was not entitled to an increase of 
five per centum of the base pay of his period for 3 years’ service on 
the date of his appointment as second lieutenant and the right to 
such increase while serving as such second lieutenant was not a 
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benefit “saved” to him. Accordingly, you are not authorized to 
make payment on the voucher of longevity increase for the period 
March 7 to November 30, 1944. Payment of so much of the voucher, 
returned herewith, as covers rental allowance for the period November 
1 to 30, 1944, is authorized when the voucher shall have been adjusted 
to include that item only. 


(B-48715) 


TRANSPORTATION—DEPENDENTS—RETURN TO U.S. FROM FOREIGN 
POSTS—PRIOR TO CHANGE OF STATION ORDERS 


Under the current statutory provisions authorizing the Office of Inter-American 
Affairs to pay the transportation expenses of employees’ dependents in 
returning to their homes in the United States from foreign posts, there is no 
authority for the transportation of an employee’s dependents except as 
incidental to the transportation of the employee himself, and, therefore, an 
employee’s dependents may not at this time be returned to their home in the 
United States at Government expense for personal reasoris when there is no 
present administrative intent or desire to return the employee. 


Acting Comptroller General Yates to the Director, Office of Inter-American 
Affairs, April 10, 1945: 


I have your letter of March 22, 1945, as follows: 


Reference is made to the National War Agency Appropriation Act, 1945, Public 
Law 372, approved June 28, 1944, wherein is found the following: 


“OFFICE OF THE COORDINATOR OF INTER-AMERICAN AFFAIRS 


“Salaries and expenses: For all necessary expenses of the Office of the Co- 
ordinator of Inter-American Affairs, including * * *; expenses of transporting 
employees of the Office of the Coordinator and their effects from their homes to 
their places of employment in the other American republics, or from their homes 
in the other American republics to their places of employment, and return, when 
specifically authorized by the Coordinator; travel expenses of dependents and 
transportation of personal effects, from their places of employment to their homes in 
the United States or in the possessions of the United States or in the other 
American republics, of employees-for whom such erpenses were paid by the Gov- 
ernment on their assignment to posts in foreign countries; * * *.’’ [Italics 
onpgnet.t 

learly this Office is authorized to pay the expenses of transporting employees 
and their effects from their homes to their foreign posts, and return, when specifi- 
cally authorized by the Coordinator, and to pay the expenses of dependents 
returning to the United States where such expenses were paid by the Government 
when the employee was assigned to a foreign post. However, when the dependents 
may be returned to their homes is not indicated, and it is this point which prompts 
this submission. 

This Office is now confronted with this situation: In May, 1943, one of our 
employees, Mr. Ralph Hilton, was transferred to Lima, Peru for duty, and his 
expenses and the expenses of his wife and small daughter were authorized and paid 
in accordance with the provisions of the First Supplemental! National Defense 
Appropriation Act, 1943, Public Law 678. At that time Mr. Hilton was informed 
that subject to the availability of subsequent appropriations the expenses of 
returning his dependents to the United States would be borne by the Govern- 
ment. It now appears that the climate at Lima is having a deleterious effect 
upon the health of Mr. Hilton’s six-year old daughter and it is highly desirable to 
remove the child and its mother to a more’salubrious climate’in the United States. 

Administratively it is not intended or desired at this time to transfer the 
employee back to the United States but it is desired to exercise the authority 
granted in the act above-quoted and authorize and pay the expenses of the family 





742 DECISIONS OF THE COMPTROLLER GENERAL 


in returning to this country as soon as possible. In this connection, the question 
has arisen as to whether this office enjoys sufficient authority to return Mrs. 
Hilton and her daughter at Government expense. I am not aware of any statutory 
provision which would restrict the plain terms of the quoted portion of the Act 
of June 28, 1944 by requiring that the authorization and payment of such expenses 
be predicated upon the transfer of the employee back to the United States, and in 
the absence thereof, I assume that no question would be raised by your Office 
in the event Mrs. Hilton and her daughter are returned prior to completion of 
Mr. Hilton’s foreign assignment. 

It is believed that the question here presented may arise in other and different 
cases, and your advice is requested in order that there may be no doubt that 
the Office of the Coordinator may in any case authorize and pay the expenses 
of returning families to their homes at any time it is administratively deemed 
necessary or desirable so to do. It is understood, of course, that no such action 
will be taken in those instances where the traveling expenses of dependents were 
not paid by the Government upon assignment of the employee to a foreign post. 


In decision of October 24, 1932, A-45077, to the Secretary of 
Commerce, it was held: 


* %* * The appropriation for the transportation of families of foreign service 
officers clearly contemplates reimbursement for such expenses only when necessary 
in connection with the travel of the officer or employee himself in going to and 
returning from his post, and, of course, contemplates that the officer or employee 
perform such travel under conditions entitling him to reimbursement from public 
funds. Where the officer actually performs the travel under conditions entitling 
him to reimbursement therefor, no objection will be made by this office to the 
family preceding, accompanying or following him but I find no authority for the 
transportation of the family when the officer or employee does not intend to 
and/or cannot make the trip himself. Accordingly, in answer to question 1 it 
must be held that the family of an officer or employee of the Bureau of Foreign 
and Domestic Commerce may travel from and to his post of duty at Government 
expense only in connection with authorized transportation at Government 
expense of the officer or employee himself. 

Also, see decision A~89110, dated September 27, 1937; and 16 Comp. 
Gen. 228. 

The transportation of dependents and personal effects of officers 
or employees of the United States at Government expense is not 
authorized or permitted under ordinary circumstances except as 
incidental to the transportation of the officer or employee. When the 
Congress has considered the transportation of dependents of civilians 
or military officers or employees of the Government necessary or 
desirable separate and apart from the transportation of the officer or 
employee, it has so provided in express terms. See act of June 5, 
1942, 56 Stat. 314, with respect to the transportation of dependents 
of personnel of the War Department assigned to duty in restricted 
zones. 

In the light of the foregoing, I have to advise that if, as stated in 
your submission, it is not intended or desired to return the employee 
to the United States at this time, there is no authority to return his 
dependents to the United States at Government expense under the 
circumstances stated. 
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(B-45982) 


PAY AND ALLOWANCES DURING PERIODS OF HOSPITALIZATION 
OF FORMER WOMEN’S ARMY AUXILIARY CORPS MEMBERS 
Under section 11 of the act of May 14, 1942, the period during which former 
members of the Women’s Army Auxiliary Corps are entitled to pay and 
allowances while hospitalized or rehospitalized for injury suffered or disease 
contracted in line of duty, ‘‘but not for more than an aggregate of six months 
after termination of service,” is not limited to the six months immediately 
following termination of service, but may be any subsequent six-month 

riod; and there is no requirement that the former member shall have been 
ospitalized at the time of termination of service. 


Assistant Comptroller General Yates to the Secretary of War, April 12, 1945: 


There has been considered your letter of November 24, 1944, re- 
questing decision relative to certain questions which have arisen 
respecting the rights of former members of the Women’s Army 
Auxiliary Corps to pay and allowances under the provisions of section 
11 of the act of May 14, 1942, 56 Stat. 280, 281, while hospitalized 
for injury suffered or disease contracted in line of duty. 

The said section 11 of the act of May 14, 1942, provides as follows: 


If any member of the corps is physically injured or otherwise incapacitated in 
line of a while on active duty, while engaged in authorized training without 
pay or while engaged in authorized travel with or without pay, or if any member 


dies as the result of such physical injury or other incapacity, she or her beneficiary 
shall be entitled to all the benefits prescribed by law for civilian employees of 
the United States who are physically ag while in the performance of duty 


or who die as a result thereof, and the United States Employees’ Compensation 
Commission shall have jurisdiction in such cases and shall perform the same 
duties with reference thereto as in the cases of other civilian employees of the 
United States so injured or otherwise incapacitated: Provided, That the benefits 
shall accrue to any such member or her beneficiary whether the disability or 
death is the result of sickness or disease contracted in line of duty, while on active 
duty, when such sickness or disease is proximately caused by service on active 
duty: Provided further, That employees’ compensation under this Act shall 
not be paid concurrently with active-duty pay or pension based upon active 
service: And provided further, That for the purpose of determining the benefits 
to which they are entitled under the provisions of this Act, members of the corps 
physically injured or otherwise incapacitated when engaged in authorized train- 
ing without pay will be held and considered as receiving the pay and allowances 
they would have received if in a pay status. 

The Secretary, under such regulations as he may prescribe, may authorize and 
require the hospitalization, medical and surgical treatment, and domiciliary care 
so long as any or all are necessary of members of the corps injured as hereinabove 
set out and the Secretary is authorized to incur obligations with respect thereto 
without reference to their line of duty status: Provided, That this shall not apply 
to members of the corps who are treated in private hospitals or by civilian _v 
cians while on furloughs or leaves of absence in excess of twenty-four hours. Mem- 
bers of the corps who suffer injury or’‘contract disease in line of duty while on active 
duty or while engaged in authorized training without pay shall, under such regu- 
lations as the Secretary may prescribe, be entitled at Government expense to such 
hospitalization, rehospitalization, medical and surgical care in hospital and at 
their homes as is necessary for the appropriate treatment of such injury or disease 
until discharged from service, released from active duty, or released from author- 
ized training without pay and during such time the period of such hospitalization 
or rehospitalization, but not for more than an aggregate of six months after the 
termination of service if on active duty with pay, to the pay and allowances, 
whether in money or in kind, that they were entitled to receive at the time such 
injury was suffered or disease contracted and to the necessary transportation 
incident to such hospitalization, nee iea. and return to their homes 
when discharged from hospital and such pay and allowances shall be in lieu of 
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monthly compensation payable under the first ogee of this section, during 
the period covered thereby; and for any period of hospitalization or rehospital- 
ization when they are not entitled to pay and allowances under the preceding pro- 
vision they shall be entitled to subsistence at Government expense. In the event 
any member of the corps dies during her period of enlistment or appointment 
the necessary expense for the recovery of the body, its preparation for burial, 
including the use of such of the uniform and articles of clothing issued to her as 
may be required, interment or cremation, and transportation of remains, includ- 
ing round-trip transportation and subsistence of an escort to her home or the place 
where she received orders or enrolled or was appointed, or to such other piace as 
her relatives may designate provided the distance to such other place be not 
greater than the distance to her home, shall be paid by the Uuited States: Pro- 
vided, further, That if the death of the member occurs as a result of an injury in 
line of duty while on active duty, while engaged in authorized training without 
pay, or while engaged in authorized travel with or without pay, and while such 
member is entitled to receive the benefits of the act of September 7, 1916, the fu- 
neral and burial expenses shall, be provided by the United States Employees’ Com- 
nsation Commission under the provisions of section 11 of the Act of September 
, 1916, as amended (5 U. S. C. 761), and in addition to the authority contained 
in that section, the Commission may embalm and transport the body, in a her- 
metically sealed casket if necessary, to the home of the member. 


The questions involved are stated in your letter as follows: 


1. Does “the period of such hospitalization or rehospitalization, but not for 
more than an aggregate of six months after the termination of service if on active 
duty with pay” have reference to the six months immediately following termina- 
tion of service, or does it have reference to any six months subsequent to termina- 
tion of service, comprising one or more periods of hospitalization or rehospitaliza- 
tion, regardless of when such hospitalization is undergone? 

2. Are such payments authorized for former members of the Women’s Army 
Auxiliary Corps who were not hospitalized at the time of termination of service, 
but who subsequently required hospitalization or rehospitalization for an injury 
or disease suffered or contracted in line of duty while on active duty, as well as 
for those in hospital when service was terminated? 

Before considering the specific questions presented a brief discussion 
of the various provisions of section 11, supra, appears necessary. It 
will be noted that the first paragraph of the said section provides that, 
basically, any member of the corps who is incapacitated in line of duty 
while on active duty, while engaged in authorized training without 
pay, or while engaged in authorized travel with or without pay, shall 
be entitled to all the benefits prescribed by law for civilian employees 
of the United States under similar circumstances and that the Em- 
ployees’ Compensation Commission shall have jurisdiction over and 
shall perform the same duties with respect to such members as in the 
cases of other civilian employees of the United States so incapacitated. 

The first sentence of the second paragraph of section 11 provides 
that the Secretary of War may authorize and require the hospitaliza- 
tion, medical and surgical treatment, etc., for members of the corps— 
with certain exceptions not here material—incapacitated by injury 
and without reference to their line of duty status so long as any or all 
are necessary, and the second sentence of said paragraph provides that 
members of the corps incapacitated in line of duty while on active 
duty with pay or while engaged in authorized training without pay 
shall be entitled, at Government expense, to such hospitalization, 
rehospitalization, medical and surgical care in hospital and at their 
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homes as is necessary for the appropriate treatment of the disease or 
injury ‘“‘until discharged from service, released from active duty, or 
released from authorized training without pay” with the further 
provision that during ‘“‘the period of such hospitalization or rehospitali- 
zation, but not for more than an aggregate of six months after the 
termination of service if on active duty with pay’’ members so in- 
capacitated shall be entitled to the pay and allowances that they were 
entitled to receive at the time of incapacitation. 

The language of section 11, supra, is similar, in some respects, to 
that contained in the act of June 15, 1936, 49 Stat. 1507, authorizing 
hospitalization, medical care and treatment, etc., at Government 
expense, for members of the National Guard, the Organized Reserves, 
the Reserve Officers’ Training Corps, and the Citizens’ Military 
Training Corps, who are incapacitated in line of duty in time of peace. 
The said act of June 15, 1936, provides, in pertinent part, as follows: 

That officers, warrant officers, and enlisted men of the National Guard who 
suffer personal injury or contract disease in line of duty while en route to or from 
or during their attendance at encampments, maneuvers, or other exercises, or at 
service schools, under the provisions of sections 94, 97, and 99 of the National 
Defense Act of June 3, 1916, as amended; members of the Officers’ Reserve 
Corps and of the Enlisted Reserve Corps of the Army and members of the National 
Guard of the United States who suffer injury or contract disease in line of duty 
while on active duty under proper orders in time of peace; and persons herein- 
before described who may now be undergoing hospital treatment at Government 
expense for injuries so sustained; shall, under such regulations as the President 
may prescribe, be entitled, at Government expense, to such hospitalization, re- 
hospitalization, medical and surgical care, in hospital and at their homes, as is 
necessary for the appropriate treatment of such injury or disease, until the disabil- 
ity resulting from such injury or disease cannot be materially improved by further 
hospitalization or treatment, and during the period of such hospitalization or 
rehospitalization, but not for more than an aggregate of six months after the 
termination of the prescribed tour of active duty or training in any case to the 
pay and allowances, whether in money or in kind, that they were entitled to 
receive at the time such injury was suffered or disease contracted, and to the 
necessary transportation incident to such hospitalization and rehospitalization 
and return to their homes when discharged from hospital; and for any period of 


hospitalization or rehospitalization when they are not entitled to pay and allow- 


ances under the preceding provision, they shall be entitled to subsistence at 
Government expense. * 


The only material difference between the pertinent parts of the two 
statutes appears in the language used in defining the period during 
which members incapacitated in line of duty while on active duty are 
entitled to hospitalization, rehospitalization, medical and surgical 
care, etc., under regulations prescribed by the Secretary of War. 
Under the 1936 act such benefits are authorized “until the disability 
resulting from such injury or disease cannot be materially improved 
by further hospitalization or treatment,” whereas under the 1942 act, 
such benefits are authorized “until discharged from service. released 
from active duty, or released from authorized training without pay.” 
Eaca statute provides that members so incapacitated shall be entitled 
during “‘the period of such hospitalization or rehospitalization” to 
receive the pay and allowances that they were entitled to receive a 
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the time the injury was suffered or the disease was contracted, such 
right to continue for a period of not more than an aggregate of six 
months “after the termination of service if on active duty with pay” 
under the 1942 act, and “after the termination of the prescribed tour 
of active duty or training in any case’’ under the 1936 statute. 

As above stated, the 1942 act limits the continuance of pay and 
allowances to the period of “such hospitalization or rehospitalization”’ 
and, if the quoted words be viewed as referring only to the hospitali- 
zation mentioned in the immediately preceding phrase, that is, hospi- 
talization “under such regulations as the Secretary may prescribe,” 
it would seem to follow that the authorized period for continuance 
of pay and allowances is, at most, coextensive with the period of 
hospitalization—until discharge or release from service. However, 
it is further provided that such pay and allowances shall continue 
during hospitalization “but not for more than an aggregate of six 
months after the termination of service if on active duty with pay,” 
and this is followed by a provision that such pay and allowances 
shall be in lieu of monthly compensation payable under the first 
paragraph of the section. 

No provision of law has been found which expressly denies to 
members of the corps, incapacitated in line of duty while on active 
duty, the right to receive full pay and allowances while hospitalized 
at Government expense up to the time of discharge or release from 
active duty. Hence, since the provision for the continuation of pay 
and allowances ‘‘but not for more than an aggregate of six months 
after termination of service if on active duty with pay” was intended 
to confer upon such members pay and allowances additional to those 
accruing prior to ‘termination of service,” proper effect can be given 
to said provision only if its application is directed to the period 
subsequent to such discharge or release from active duty. Therefore, 
giving the phrase “after termination of service’ its usual meaning 
of ‘“‘discharge”’ or “‘release,’”’ the provisions respecting continuance of 
pay and allowances may be harmonized to provide, in effect, an 
authorization for the continuance of pay and allowances not only 
during the period of hospitalization or rehospitalization up to date 
of discharge or release but, also, for not more than an aggregate of 
six months after date of discharge, if otherwise authorized under 
the statute. 

With respect to the first question presented in your letter as to 
whether the phrase “but not for more than an aggregate of six months 
after the termination of service’”’ refers to the six months immediately 
following termination of service or to one or more periods of hospital- 
ization at any time thereafter, it may be stated that since, in the 
light of the foregoing discussion of the provisions of section 11, the 
benefits therein authorized’ respecting pay and allowances while 








to 
ths 
ely 
bal- 
the 
the 
hile 





DECISIONS OF THE COMPTROLLER GENERAL 747 


hospitalized are practically identical with the benefits provided under 
the said 1936 act, it would appear that the quoted words—which 
appear in the 1936 act, also—should be given the same interpretation, 
that is, that hospitalization or rehospitalization, if procured in accord- 
ance with applicable regulations of the Secretary of War, entitling a 
former member of the Women’s Army Auxiliary Corps to pay and 
allowances is not limited to the six months’ period immediately 
following termination of service. Compare 16 Comp. Gen. 289; 
A-99249, January 26, 1939, similarly construing the said 1936 act. 

In view of the answer to question 1, and since the said section 11 
contains no provision that, as a prerequisite to the right of a member 
of the corps incapacitated in line of duty while on active duty to 
hospitalization at Government expense, such incapacity must have 
required hospitalization prior to termination of service, question 2 is 
answered in the affirmative. 


. 











(B-48901) 


TRAVELING EXPENSES; TRANSPORTATION OF HOUSEHOLD EFFECTS— 
STATION CHANGE UPON RESTORATION AFTER WAR INDUSTRY 
SERVICE 


Where, under authority of section 5 of War Service Regulation IX, it is ad- 
ministratively determined to restore an employee after war industry service 
in a position at a new official station rather than in his former position at his 
old station, which is still in being although occupied by another employee, 
the employee may be restored at his old station solely for the purpose of 
authorizing his transfer to the new station with right to reimbursement of 
traveling expenses and transfer of household effects incident to such transfer. 
22 Comp. Gen. 825, amplified. 


Acting Comptroller General Yates to the Chairman, War Manpower Commission, 
April 13, 1945: 


I have your undated letter, received here April 3, 1945, as follows: 


Section 5 of War Service Regulation IX provides in part: 

“Any person, except one holding a temporary position, transferred under this 
regulation under such conditions as to entitle him to reemployment benefits, who 
is subsequently involuntarily furloughed or terminated without cause such as 
would reflect on his suitability for reemployment in the Federal service, shall be 
entitled to the rights specified below, provided he is still qualified to perform the 
duties of his position and that he makes application for reinstatement within 
forty days after the termination of his services, but in no event later than six 
months after the end of the war . . . He shall be reinstated within thirty days 
of his application in the same department or agency and to the maximum extent 
practicable, in the same locality, in his former position, or in a position of like 
seniority, status, and pay, in such manner, to the extent consistent with law, that 
he does not lose any of the rights or benefits to which he would have been entitled 
had he not been transferred or released, provided that such a position then 
exists. 

The War Manpower Commission has received several applications for rein 
statement under this section from persons who were transferred to private in- 
dustry with reemployment rights. The employees involved in these cases have 
returned themselves to their official stations at their personal expense but they 
have not been restored to duty status in the former positions. The positions 
which they occupied before transferring to private industry are now being filled 
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by other Government employees. In the interests of sound administration it has, 
in some of these cases, been determined to be more advisable and mutually 
beneficial both for the Government and the employee to maintain the status quo 
and merely fill existing similar vacancies in other localities with the returning 
applicant, provided, of course, that the applicant is willing to accept the employ- 
ment offered. Since reinstatement of these employees to their former positions 
would necessitate removing the present incumbent and probably transferring 
that incumbent to the vacant position referred to above, or may well require in- 
voking the prescribed reduction in foree procedure which could necessitate the 
shifting of several others from positions which they now occupy, the War Man- 
power Commission would prefer in such case*to restore the returning applicant 
to duty status in the vacant position and pay their traveling expenses to their new 
official station. , 

In 21 Comp. Gen. 398 the Comptroller held: 

“An employee inducted into the military forces under either the Selective 
Training and Service Act of 1940 or Publie Resolution No. 96 of August 27, 1940, 
whose position has been abolished during a period of furlough for such duty but 
who is offered a position of like seniority, status, and pay at a different location is 
required to bear the expense of traveling to such point.” 

However, that decision turned on the fact that the position which the employee 
had previously occupied had been abolished and that, therefore, he had no official 
station to return to. 

In 22 Comp. Gen. 825 the Comptroller held, quoting from syllabus: 

“A civilian employee who, upon his return from active military service, was 
assigned as a matter of administrative convenience to a new official station, rather 
than restored to his position at the old station, which is still in being although the 
position is occupied by another employee, may be paid the expenses of such travel 
and transportation of household effects incurred in connection with the transfer 
from the old to the new station.” 

However, in that case the employee involved had been restored to duty status 
at his former official station. 

In the cases now for consideration before the War Manpower Commission the 
positions have not been abolished and while the employees have returned them- 
selves to their old official stations they have not been returned to duty status. 
The plan is to return them to duty status in similar positions which are located 
at another locality. 

Accordingly, where it has been administratively determined to be in the best 
interests of the Government to reinstate an employee claiming reemployment 
rights under Section 5 of War Service Regulation IX to a position other than the 
position which he previously occupied and located at another locality and the 
employee acquiesces, may the Government pay the traveling expenses and the 
expense for the transportation of household effects incident to this change of 
official station under such circumstances. Since the War Manpower Commission 
is now considering the reinstatement of several returning applicants, I would 
appreciate your early reply. 


Apparently, the purpose or intent of the war service regulation 
quoted in your letter is to grant employees who are reinstated to their 
former civilian positions or positions of like seniority, status, and pay 
after service in public or private war industry, the same reemployment 
benefits—so far as is consistent with existing law—as are enjoyed 
pursuant to law by employees returning to civilian positions from 
active service in the armed forces. Hence, the rule stated in the decision 
of February 20, 1943, 22 Comp. Gen. 825, the syllabus of which is 
quoted in your letter, may be regarded an equally applicable in the 
instant case. The employee considered in that decision was not 
actually restored at his old station for duty—his former position then 
being occupied by another—but was restored only for the purpose of 
authorizing his transfer to a new duty station with right to reimburse- 
ment of traveling expenses and transfer of household goods incident 
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to such transfer in the usual manner. 

ized in the instant case. 
Accordingly, the question presented in the concluding paragraph of 

your letter is answered in the affirmative. 


Similar action appears author- 


(B-48780) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—E. O. GRADE 
EMPLOYEES—SERVICE CREDIT FOR NON-PAY PERIODS 


In the absence of specific provision in Executive Order No. 8842 for the counting 
of non-pay periods as service toward within-grade promotions in the case of 
employees whose positions are classified in accordance with the salary sched- 
ule of Executive Order No. 6746, non-pay periods may not be included in the 
computation of service for within-grade promotion of such employees. 


Acting Comptroller General Yates to the National Heusing Administrator, 
April 14, 1945: 


I have your letter of March 27, 1945, as follows: 


Your decision is respectfully requested regarding a question which has arisen 
in the Federal Home Loan Bank Administration in connection with the applica- 
tion of Executive Order No. 8842 of August 1, 1941 (regulations pertaining to 
within-grade salary advancements for employees classified under the salary schedule 
of Executive Order No. 6746 of June 21, 1934). 

The question is whether an employee in a position classified in accordance with 
the salary schedule contained in Executive Order No. 6746 who has not received 
the maximum rate of compensation to which the position is allocated is entitled 
to be advanced in compensation one increment within the grade within the next 
quarter following the completion of eighteen or thirty months’ service, as the case 
may be, if the employee during said period of eighteen or thirty months was in a 
non-pay status (a) for a period exceeding thirty days or (b) for a period not ex- 
ceeding thirty days. The Federal Home Loan Bank Administration has a case 
of an employee falling in category (a), and it is anticipated that cases will arise 
in category (b). 

It is noted that Executive Order No. 8882 of September 3, 1941, governing with- 
in-grade salary advancements fot employees whose positions are within the scope 
of the compensation schedules fixed by the Classification Act of 1923, as amended, 
states that in computing the periods of service required for within-grade advance- 
ments there shall be credited to such service, ‘‘Time elapsing in a non-pay status 
(including break in service) not exceeding thirty days within any one time period 
of eighteen or thirty months, as the case may be” (section 2(c)). No similar 
provision is found in Executive Order No. 8842. 


The term, “service”, as used in Executive Order 8842 and, also, in 
the act of August 1, 1941, 55 Stat. 613, amending the Classification 
Act to provide for within-grade promotions upon the basis of length 
of service, efficiency, and satisfactory service and conduct, normally 
means service exclusive of periods in a non-pay status. It is only 
where a statute, or regulation having the force and effect of law, 
specifically includes periods in a non-pay status as “service” that 
such periods may be included in computing longevity. Section 2 (c) 
of Executive Order 8882 constitutes such a regulation. See, also, 
section 5 of the Civil Service Retirement Act, as amended 54 Stat. 
1116. However, unlike Executive Order 8882, Executive Order 8842 
does not contain any specific authority to count as service any period 
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an employee is in a non-pay status for the purpose of granting within- 
grade promotions. The reason for the action of the President in 
making a distinction between the two Executive orders is not apparent 
but, however that may be, this office has no alternative but to apply 
Executive Order 8842 as written. In other words, said Executive 
order may not be enlarged by construction. To allow the counting of 
any period in a non-pay status in computing the service required for ad- 
vancement under that order would be tantamount to putting words 
in said order that are not there. That, of course, may not be done— 
it being possible to give full effect to the order as written without sup- 
plying a provision such as appears in Executive Order 8882 respecting 
the counting of 30 days in a non-pay status. 

Accordingly, both questions (a) and (b) are answered in the negative. 













(B-44576) 


TRANSPORTATION OF DEPENDENTS—PLACE FROM WHICH ENTITLED 
WHERE PERSONNEL BECOME ELIGIBLE WHILE OVERSEAS 


Under the wartime acts of October 14, 1942, and November 28, 1943, respecting 
the transportation of dependents of naval personnel in connection with as- 
signments to restricted areas and later assignments to unrestricted areas, 
ete., a Marine Corps enlisted man promoted while overseas to a grade en- 
titling him to transportation of dependents is entitled, upon return to a 
permanent station in the United States, to transportation of his dependent 
wife to such station from the place where she had been left or sent when he 
was ordered overseas, although she had not been transported thereto at 
Government expense pursuant to those acts at that time. 

Under the wartime acts of October 14, 1942, and November 28, 1943, respecting 
the transportation of dependents of naval personne] in connection with assign- 
ments to restricted areas and later assignments to unrestricted areas, etc., 
reimbursement is limited to the cost of the transportation actually used, 
not to exceed what it would have cost the Government to have furnished 
transportation. 






























Assistant Comptroller General Yates to Capt. John F. Pearce, U. S. Marine 
Corps, April 16, 1945: 

Reference is made to your letter of September 15, 1944, requesting 
decision whether you are authorized to make payment on a voucher, 
submitted therewith, in favor of Warrant Officer Warren B. Jones, 
U. S. Marine Corps, whose address stated on the voucher is care 
B. H. Millard, 1117 West Boone Street, Marshalltown, Iowa, for the 
cost of commercial transportation of his dependent wife from Mar- 
shalltown, Iowa, to San Diego, California, for travel performed March 
13-16, 1944. 

A certificate dated March 27, 1944, issued under the provisions of 
the act of October 14, 1942, 56 Stat. 786, in lieu of secret or confi- 
dential orders of January 29, 1944, shows that Warrant Officer Jones 
was detached from permanent duty outside the continental limits 
of the United States and permanently assigned to Fleet Marine Force, 
San Diego Area, Camp Elliott, San Diego, California. The officer 
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certifies on the voucher “that Marshalltown, Iowa, was the point 
selected for my dependent’s transportation and dependent did actually 
travel to that point. No reimbursement or government expense was 
involved in this travel.” You state that the records of Marine Corps 
Headquarters show that the claimant was ordered to duty beyond 
seas from the Marine Corps Base, San Diego, California, as a sergeant, 
a grade not entitling him to transportation of dependents at the 
time of such assignment; that he was promoted to the rank of warrant 
officer and, at the time of receipt of his permanent assignment back 
in the United States, he was an officer entitled to transportation of 
dependents. It appears that his dependent was then located at 
Marshalltown, Iowa. 

Reference is made to decisions, B—26966, dated September 5, 1942, 
and March 12, 1943; B-40174, dated April 11, 1944, and B-43120, 
dated August 24, 1944, as creating an element of doubt as to the 
propriety of the payment claimed. You state that a number of 
similar claims are pending and, in connection with the request for 
decision as to whether the payment here involved is authorized, you 
request information as to whether or not the cost or the distance 
from the overseas station are elements for consideration in determining 
the amount of allowance for travel performed by the. officer’s depend- 
ents from the place where located to the officer’s new permanent 
station in the United States. 

In the decision B-26966, dated September 5, 1942, it was held 
that an officer ordered from Parris Island, South Carolina, to a station 
outside the limits of the United States was entitled to reimbursement 
for travel performed by his dependents from Parris Island to Los 
Angeles, California, under section 12 of the act of June 10, 1922, 
42 Stat. 631, not to exceed the cost of commercial transportation 
from Parris Island to Norfolk, Virginia, the port from which the 
officer sailed. On reconsideration of the question the conclusion 
reached was adhered to in the decision of March 12, 1943. 

In the decision B-40174, dated April 11, 1944, it was held that 
an officer in the Marine Corps, detached from a permanent duty 
station outside the continental limits of the United States and directed 
to proceed to the U. S. Naval Hospital, San Diego, California, who 
was married while there assigned and was thereafter assigned to 
permanent duty at the Naval Air Station, Jacksonville, Florida, was 
entitled under the provisions of section 12 of the act of June 16, 
1942, 56 Stat. 364, to reimbursement of the cost of commercial 
transportation of his dependent wife from the place where she was 
located when the permanent change of station order was received to 
his new station not to exceed the cost from the old to the new station. 

The decision of August 24, 1944, B-43120, held that two Marine 
Corps enlisted men who were promoted while serving at temporary 
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duty stations to a grade entitling them to transportation for de- 
pendents were entitled to reimbursement of the cost of transportation 
of their dependents from the places where they were located on the 
date of their receipt of the orders directing permanent changes of 
station within the United States, not to exceed the cost of transpor- 
tation from their last permanent stations to their new stations. 

None of these decisions involved a situation like the one in the 
present case. It will be noted, however, that none of the said decisions 
authorized payment for the transportation of dependents within the 
United States on the basis of what either the distance or cost of travel 
outside the United States would have been in proceeding to, or return- 
ing from, the person’s overseas station. Paragraph 5 of section 12 of 
the Pay Readjustment Act of 1942, 56 Stat. 359, 366 (the permanent 
statutory provision for the transportation of dependents of personnel 
of the armed forces), expressly provides that transportation furnished 
dependents to or from stations beyond the continental limits of the 
United States shall not be other than by Government transport, if 
such transportation is available. Moreover, as dependents are not 
permitted to go to overseas stations under existing wartime restric- 
tions, there would be no reason or basis for using the distance or 
constructive cost of such prohibited travel as a measure for paying 
the cost of actual travel of the dependents within the United States. 
See the decision of March 12, 1943, B-26966, supra. In the present 
case, since the officer’s wife was not, and was not permitted to be, 
at his pefmanent duty station overseas, the amount it would have 
cost to have transported her to the United States from such overseas 
station is not for consideration, even though it were shown—which it 
is not—that no Government transportation would have been available 
to return her to the United States had she been at such overseas 
station. As it does not appear that the officer’s change of station to 
San Diego involved any necessary land travel in the United States, 
there appears no basis under the said permanent provisions of section 
12 of the Pay Readjustment Act of 1942 to pay him for any part of 
the travel performed by his wife to San Diego, that place having been, 
also, his last permanent station before going overseas. 

While transportation of dependents of naval personnel under 
normal conditions is provided for by the said section 12 of the Pay 
Readjustment Act of 1942, further provisions for their transportation 
during the present wars and for six months after the termination of 
such wars are contained in the act of October 14, 1942, 56 Stat. 786, 
and the act of November 28, 1943, 57 Stat. 593. The first-mentioned 
of these wartime acts provides: 


That officers and enlisted men of the Navy, Marine Corps, and Coast Guard, 
and the reserve components thereof when on active duty, of grades entitling them 
to transportation of dependents and household effects on change of stations, 
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ordered to or from duty under secret or confidential orders or orders from which 
the names or locations of the ships or stations involved are omitted for reasons 
of security shall, upon application of such personnel or their dependents, be en- 
titled to transportation for their dependents and household effects, including 
packing, crating, and unpacking thereof, from their stations or places of storage 
in the United States to any other points in the United States, and from such points 
to new stations in the United States to which such personnel may be subsequently 
ordered for duty, under such regulations as the Secretary of the Navy may pre- 
scribe: Provided, That the wives of such personnel, or such other responsible 
persons as may be designated by the officials named in the next following proviso, 
may execute such certificates as may be required and which are filed with, and 
relate to, vouchers in connection with the transportation of dependents or house- 
hold effects: Provided further, That in lieu of copies of orders to or from duty 
under secret or confidential orders or orders from which the names or locations 
of the ships or stations involved are omitted for reasons of security, a certification 
of the Chief of Naval Personnel, Commandant of the Marine Corps, Commandant 
of the Coast Guard, or such subordinates as they may designate, that the person- 
nel concerned have been so ordered shall constitute authority for the payment of 
mileage and for the transportation of dependents and household effects authorized 
herein, and any certificate or certification authorized by this Act shall be final and 
conclusive upon the accounting officers of the Government: And provided further, 
That under such regulations as the Secretary of the Navy may prescribe, claims 
for reimbursement may be submitted by and payments made to personnel con- 
cerned or their dependents for any authorized travel performed by dependents at 
their own expense. 

Sec. 2. This Act shall be effective from October 1, 1940, and shall remain in 
force during the continuance of the present war and for six months after the ter- 
mination of the war, or until such earlier time as the Congress by concurrent reso- 
lution or the President by proclamation may designate. 

Sec. 3. That the provisions of this Act shall apply to personnel of the Coast 
and Geodetic Survey in like manner and to the same extent as to personnel of the 
Navy under such regulations as the Secretary of Commerce may prescribe: 
Provided, That the duties and obligations imposed by this Act upon the Chief of 
Naval Personnel in respect to personnel of the Navy shall devolve upon the Di- 
rector of the Coast and Geodetic Survey in respect to personnel of the Coast and 
Geodetic Survey. 


The act of November 28, 1943, supra, provides: 


That officers and enlisted men of thg Navy, Marine Corps, and Coast Guard, 
and the reserve components thereof when on active duty, of grades entitling them 
to transportation of dependents and household effects on change of station (a) when, 
on duty at places designated by the Secretary of the Navy as within zones from 
which their dependents should be evacuated for military reasons or for the pur- 
pose of relieving congestion in the vicinity of naval activities or where Government 
quarters for their dependents are not available; (b) or upon transfer or assign- 
ment of such officers and enlisted men to sea duty, as such duty may be defined by 
the Secretary of the Navy; (c) or upon transfer or assignment of such officers and 
enlisted men to duty at places where their dependents for military reasons are not 
permitted to join them or where Government quarters for their dependents are not 
available, may, upon application of such personnel or their dependents, be allowed, 
subject to such regulations as the Secretary of the Navy may prescribe, transporta- 
tion for their dependents and household effects, including packing, crating, and 
unpacking thereof, from their stations or places of storage in the United States to 
any other points in the United States, and from such points to new stations in the 
United States to which such personnel may be subsequently ordered for duty, 
and at which their dependents are not restricted from joining them or Govern- 
ment quarters for their dependents are available. 

Sec. 2. Whenever the Chief of Naval Personnel, Commandant of the Marine 
Corps, Commandant of the Coast Guard, or such subordinates as they may des- 
ignate, certify that the personnel included in (b) and (c) of section 1 hereof have 
been transferred to sea duty or to duty at places beyond the continental limits of 
the United States where their dependents for military reasons are not permitted to 
join them, the wives of such personnel, or such other responsible persons as may 
be designated by the officials named above in this section, may execute such certifi- 
cates as may be required and which are filed with, and relate to, vouchers in con- 
nection with the transportation of dependents or household effects: Provided, 
That in lieu of copies of orders of such personnel, the certificate above provided 
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for shall constitute authority for such transportation of dependents, and house- 
hold effects as may be authorized hereunder and any certificate or certification 
authorized by this Act shall be final and conclusive upon the accounting officers 
of the Government: And provided further, That, under such regulations as the 
Secretary of the Navy may prescribe, claims for reimbursement may be submitted 
by and payments made to personnel concerned or their dependents for any 
authorized travel performed by dependents at their own expense. 

Sxc. 3. The Comptroller General of the United States is hereby authorized 
and directed to allow credit in the accounts of disbursing officers in cases where 
such dependents would have been entitled to transportation if the provisions of 
section 1 hereof had been in effect on the date of payment for otherwise proper 
payments heretofore made to transportation of dependents, or reimbursement 
therefor, under orders issued prior to the effective date of this Act, to the extent of 
the commercial cost of transportation of the dependents from the old duty station 
to the new duty station. Such cost of transportation shall be computed from the 
last available published rates on the date the orders involved were issued. 

Sec. 4. Transportation of household effects of naval and civilian personnel of 
the Naval Establishment, as now or hereafter authorized by law, may, under 
such regulations as the Secretary of the Navy shall prescribe, be by means of rail, 
water, or van, without regard to comparative costs. 

Sec. 5. This Act shall be effective as of December 7, 1941, and shall remain in 
effect for the duration of the present wars and for six months after the termina- 
tion of such wars or until such earlier time as the Congress by concurrent resolu- 
tion of the President by proclamation may designate. 

Neither of such wartime statutes specifically covers the situation 
of personnel who may be promoted, while serving overseas, to grades 
entitled to transportation of dependents. However, such statutes 
reasonably may not be viewed as intending that such personnel upon 
return to permanent duty in the United States, and being then other- 
wise entitled to transportation of their dependents, should be accorded 
different treatment in having their dependents transported to their 
permanent stations in this country than provided in like situations 
for personnel who were already serving in such grades before leaving 
the country. The disjunctive phrase “ordered to or from duty” under 
secret or confidential orders, etc., in section 1 of the act of October 
14, 1942, supra, connotes that benefits were intended in cases of such 
orders “from duty” even though no benefits accrued under prior 
secret orders to duty. Section 1 of the act of November 28, 1943, 
supra, provides, inter alia, that where officers or enlisted men of 
grades entitled to transportation of dependents are transferred or 
assigned to duty at places where their dependents for military reasons 
are not permitted to join them, they may be allowed transportation 
for their dependents from their stations to any other point in the 
United States and from such points to new stations in the United 
States to which such personnel subsequently may be ordered to duty 
and at which their dependents are not restricted from joining them. 
Essentially the same provisions are contained in section 4 (b) of the 
act of June 5, 1942, 56 Stat. 315, with respect to Army personnel; 
and it was held in decision of August 9, 1944, 24 Comp. Gen. 9], that 
an Army officer returning from duty overseas was entitled under such 
provisions to reimbursement of the cost of transportation of his 


dependents to his new permanent station in the United States from 
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the place he had elected to leave them when he was ordered overseas. 
That is, it was recognized that the right to transportation under the * 
act upon return to the United States was not dependent on having 
obtained transportation under the act when he went overseas. While 
the situation involved in the present case is not wholly analogous—the 
officer in that case being entitled to transportation of his dependents 
when he was ordered overseas, whereas the officer in this case was 
not-—the conclusion appears warranted, in view of the general purpose 
of the said wartime acts of October 14, 1942, and November 28, 1943, 
that personnel promoted while serving overseas to grades entitling 
them to transportation of dependents likewise are entitled thereunder, 
upon return to the United States, to transportation of their dependents 
to their permanent stations from the places where they had been 
left or sent when such personnel were ordered overseas, although they 
had not been transported to some point in the United States at 
Government expense under those acts at that time. 

The voucher submitted does not show the means of transportation 
used by the officer’s wife in traveling from Marshalltown to San Diego 
or the cost of such transportation. If that be shown, reimbursement 
of such costs would be authorized in an amount not to exceed what it 
would have cost the Government to have furnished transportation. 
See decision of March 24, 1945, B-44556, 24 Comp. Gen. 694, ad- 


dressed to you in the case of Second Lieutenant Ingram R. Henry, 
Jr., USMCR. Cf. 23 Comp. Gen. 875. 


The voucher is returned herewith. 


(B-45494) 


LODGING AND SUBSISTENCE FURNISHED COAST GUARD 
ENLISTED MEN CONFINED IN CIVIL JAILS 


Where Coast Guard enlisted men are confined in civil jails at the request of 
naval authorities for “security reasons” pending disposition of their cases, 
the cost of lodging and subsistence furnished during such period of confine- 
ment is required to be checked against the man’s pay account and recredited 
to the appropriation originally charged with such cost. 24 Comp. Gen. 
229, amplified. 

Where adequate Government brig or prison facilities are not available at partic- 
ular Coast Guard units, local civil authorities may be paid for furnishing 
lodging and subsistence in civil jails to Coast Guard enlisted personnel who 
have been returned to their units—or to units designated by competent 
authority—and are awaiting trial by court-martial, or are serving minor 
court-martial sentences of confinement, and such payments may be charged 
to otherwise proper appropriations without checking the amount against 
the man’s pay account. 


Assistant Comptroller General Yates to the Secretary of the Navy, April 18, 1945: 
There has been considered your letter of October 27, 1944, with 


enclosure from the Commandant, United States Coast Guard, re- 
questing decision as to whether the rule set forth in the decision of 
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September 20, 1944, 24 Comp. Gen. 229, is applicable to enlisted - 
¢ men of the Coast Guard under circumstances similar to those con- agt 

sidered in the said decision, that is, whether the cost of lodging and 

subsistence furnished enlisted men of the Coast Guard who are con- he 


fined in county or municipal jails “for security reasons” at the request Gy 
of naval authorities should be checked against the pay accounts of 


re 
such men and recredited to the appropriation originally charged with di 
such expense. is 
The enclosure from the Commandant, addressed to the Secretary ot 
of the Navy, is in pertinent part as follows: oh 
2. It does not seem clear, however, whether said decision is also applicable ay 
to Coast Guard personnel under similar conditions, and it is requested that 
decision be obtained from the Comptroller General on this question. The decision el 
in question involved construction of the Act of January 30, 1885 (23 Stat. 291, ti 
34 U.S. C. 901), which provides that: 
“all enlisted men and boys attached to any United States vessel or station tl 
and doing duty thereon [italics supplied], and midshipmen, shall be allowed a Vv 


ration or commutation thereof in money under such limitations and regulations 
as the Secretary of the Navy may prescribe.” st 


It seems doubtful if the foregoing statute, which was enacted for the Navy 


is applicable to Coast Guard personnel even when the Coast Guard is operating - 
as a part of the Navy, in view of special statutory provision for their subsistence tl 
and rationing contained in the Act of June 6, 1940 (54 Stat. 248, 14 U. 8. C. a 
135), reading (in part) as follows: 

“Enlisted men of the Coast Guard, and civilian officers and civilian crews 2 
of lightships and tenders shall be allowed a ration, or commutation thereof in S| 
money, in such an amount and under such limitations and regulations as the 
Secretary of the Treasury may prescribe.” 1 

In the statute last quoted it will be noted that there is no requirement that S 
the personnel shall be “on duty’’, in view of which it would seem that there is 
sufficient authority, in the absence of other statutory provision or regulation J 
to the contrary, for furnishing rations or commutation thereof to any enlisted i 
person of the Coast Guard, whether confined in a civil prison or in a Naval or 
Coast Guard brig. b 

3. Under existing conditions there are some units of the Coast Guard which 1 


have inadequate brig facilities. At these units arrangements have been made with 

local civil authorities for the confinement for safe keeping of Coast Guard service 

personnel awaiting trial by court martial and, in some cases, while serving minor c 

sentences of confinement by sentence of court martial. It is believed that the i 

cost of lodging and subsistence so incurred is a proper expense of the Government, ‘ 

since such confinements are at the direct request of Coast Guard authorities. i 
4. Under the provisions of section 4, act of May 26, 1906, as amended (14 i 

U. 8. C. 146), the Secretary of the Treasury is authorized to designate, as the 1 

place of execution of the sentence of a Coast Guard Court involving imprison- ( 

ment, any prison or penitentiary that receives Federal prisoners. While the i 

Coast Guard is operating as part of the Navy it appears that this statutory pro- 

vision may be invoked and executed by the Secretary of the Navy. Pursuant to 


said statute there was issued Executive Order 4352, of December 5, 1925, amended 
by Executive Order 4697 of July 28, 1927, quoted in inclosed copy of Coast Guard 
Circular No. 48, dated 29 December, 1925. Circular No. 48 was amended in part 


by Coast Guard Headquarters Circular No. 205, dated 11 December, 1942 (copy 
inclosed), but otherwise remaining in effect. The provisions of cited Executive 
Orders and Coast Guard circulars cover confinement in prisons pending final dis- 
ciplinary action as well as the execution of sentences of Coast Guard courts and 
include provision for confinement in civil jails where there is no naval prison, brig 
or receiving ship in the immediate vicinity. Coast Guard Circular No. 205 makes 
specific provision for the expense incident to the lodging and/or subsistence of 
personnel confined in accordance with the authority granted therein to be paid 
out of Pay and Allowances. 

5. It is Coast Guard’s view that under the above described provisions of law, 
Executive Orders, and Coast Guard directives the expense for lodging and sub- 
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sistence of personnel confined in civil jails, where such confinement is necessary 
is an official expense chargeable to Coast Guard appropriations and not for checking 
against the pay accounts of the individuals so confined. 


In the decision of September 20, 1944, it was concluded, on the 
basis of the facts presented, that the status of naval personnel con- 
fined in civil jails at the request of naval authorities for “security 
reasons” pending proper disposition of their cases, is not materially 
different from that of a straggler and, hence, that the cost of lodging 
and subsistence furnished such personnel may be charged initially to 
otherwise proper naval appropriations but that the amount so charged 
should be checked against the man’s pay account and recredited to the 
appropriation involved. The requirement for checking the pay of 
enlisted men of the Navy not in a duty status is contained in regula- 
tions applicable to the Navy and is predicated upon the provision of 
the act of January 30, 1885, 23 Stat. 291, 34 U. S. C. 901, which pro- 
vides that all enlisted men attached to any United States vessel or 
station and “doing duty thereon” shall be allowed a ration, or com- 
mutation thereof in money, under such limitations and regulations as 
the Secretary of the Navy may prescribe. Presumably, the doubt 
as to the applicability of the rule stated in the decision of September 
20, 1944, to enlisted men of the Coast Guard under similar circum- 
stances, arises by reason of the fact that the said act of January 30, 
1885, specifically refers to enlisted men “doing duty” on a United 
States vessel or at a station, whereas section 10 (a) of the act of 
June 6, 1940, authorizing a ration, or commutation thereof, for en- 
listed men of the Coast Guard, contains no requirement that the men 
be “doing duty” in order to be entitled to a ration. The said section 
10 (a) of the act of June 6, 1940, 54 Stat. 248, reads as follows: 


Sec. 10 (a) Enlisted men of the Coast Guard, and civilian officers and civilian 
crews of lightships and tenders shall be allowed a ration, or commutation thereof 
in money, in such an amount and under such limitations and regulations as the 
Secretary of the Tressury may prescribe. Money for commuted rations author- 
ized herein shall, in the discretion of the Secretary of the Treasury, and subject 
to such rules and regulations as he may prescribe, be paid on proper vouchers or 
pay rolls to persons entitled to receive it, or to the officers designated by the 
Commandant of the Coast Guard to administer the financial affairs of the messes 
in which such persons may be subsisted. 

In the present case—like that considered in 24 Comp. Gen. 229— 
the circumstances under which enlisted men of the Coast Guard have 
been, or will be, placed in civil jails have not been indicated—except 
as hereinafter noted—and no information has been furnished as to 
whether in any or all the cases they are in the same category as 
stragglers or deserters. However, the practice and procedure with 
respect to checking the pay accounts of deserters in the former Reve- 
nue Cutter Service and the regulations applicable to deserters and 
stragglers in the Coast Guard appear to be substantially the same 
as those followed in the Navy. 
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The act of May 26, 1906, 34 Stat. 201, governing punishments in 
the Revenue Cutter Service, authorized the commanding officer of a 
Revenue Cutter vessel to offer a reward of $15 for the apprehension 
and delivery of a deserter to his vessel and required the amount of 
such reward to be deducted from the man’s pay account. See Article 
1171-3 (b), Rules and Regulations of the Revenue Cutter Service, 
providing that the sentence in the case of a deserter should provide 
for forfeiture of an amount at least equal to the expense incurred in 
his apprehension, and all charges incident to the apprehension and 
arrest of a deserter were authorized to be paid on public vouchers. 
Article 585 of the Revenue Cutter Regulations. By section 2 of the 
act of January 28, 1915, 38 Stat. 800, 801, creating the Coast Guard 
by combining therein the Revenue Cutter Service and Lighthouse 
Service, the provisions of the said act of May 26, 1906, supra, were 
made applicable to the Coast Guard. 

The fact that the act of June 6, 1940, does not expressly require 
that an enlisted man of the Coast Guard be “doing duty” on board 
a United States vessel or at a station in order to be entitled to a ration 
may not le regarded as authorizing a ration under all circumstances 
without regard to the man’s duty or non-duty status. The ration is 
not a part of the pay but is a limited allowance by the Government 
under certain conditions defined by law and regulations. Neither the 
said act of June 6, 1940, nor the regulations issued pursuant thereto, 
purport to authorize the payment of commuted rations during 
the period a man is absent from his ship or station in a non-duty 
status, except when on authorized leave of absence when a leave 
ration may be authorized. See Article 222, 227, et seg., Coast Guard 
Pay and Supply Instructions 1939. Article 222 (5) of the same instruc- 
tions provides that leave rations are not payable, if leave is overstayed, 
either for the period of the authorized leave or unauthorized leave, 
which clearly indicates that commuted rations are not regarded as 
payable during periods an enlisted man is in a non-duty or unauthor- 
ized leave status away from his ship or station. 

In view of the foregoing, in cases where enlisted men of the Coast 
Guard are placed in civil jails at the request of naval authorities 
for “‘security reasons’ under circumstances similar to those considered 
in the decision of September 20, 1944, there would appear to be 
no legal basis for applying a rule different than that applied in the 
said decision to enlisted men of the Navy. 

However, the rule set forth in that decision had reference to ‘the 
confinement of naval personnel in city jails pending proper disposi- 
tion” of their cases, and was not intended to apply to cases such as 
those described in the third paragraph of the Commandant’s enclosure, 
supra, that is, to cases where the enlisted man has been returned to 
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his proper unit, or to a unit designated by proper authority, and, due 
to inadequate brig facilities, is placed in a civil jail for safekeeping 
awaiting trial by court-martial, or for the purpose of serving minor 
court-martial sentences of confinement. As early as 1907 (13 Comp. 
Dec. 481), it appears to have been recognized that personnel of the 
Revenue Cutter Service who were sentenced by Revenue Cutter 
Service courts to confinement for short periods could be placed in 
civil jails—apparently no Government facilities being available—and 
the cost of their lodging and subsistence paid from otherwise proper 
appropriations. After the man is returned to his proper unit, or to 
a unit designated by proper authority, the Government is required to 
provide him with lodging and rations, and the fact that he may be 
awaiting trial by court-martial or serving a minor sentence pursuant 
to a court-martial sentence, would not operate to deprive him of his 
right to lodging and subsistence at Government expense, merely 
because no adequate Government brig facilities were available. 
Accordingly in such cases, if it be administratively determined that 
adequate Government brig or prison facilities are not available at 
particular Coast Guard units, there would appear to be no legal 
objection to paying local civil authorities for furnishing lodging and 
subsistence to enlisted personnel who have been returned to their 


units—or to units designated by competent authority—and are 
awaiting ftial by court-martial, or in the case of personnel serving 
minor sentences of confinement pursuant to court-martial sentences, 
and charging such expense to otherwise proper appropriations without 
checking the amount against the man’s pay account. 


(B-48595) 


LEAVES OF ABSENCE—ANNUAL—COMPENSATION EQUIVALENT 


PAYMENTS UPON SEPARATION FROM SERVICE—ADMINISTRA- 
TIVE ADJUSTMENT OF ERRORS 


While section 2.4 of the Annual Leave Regulations, in effect during the calendar 
year 1944 prior to the lump-sum leave payment statute of December 21, 
1944, provided that an employee could not be separated prior to expiration 
of his accrued annual leave, administrative adjustments of underpayments of 
annual leave compensation equivalent payments resulting from erroneous 
computations of the amount of terminal leave due, without claim therefor 
being filed by the employee, should not be made in the case of employees 
separated prior to July 1, 1944—there being involved appropriations other 
than for the current fiscal year; but any such claims received should be for- 
warded to the General Accounting Office for settlement. 

Where underpayments for the terminal annual leave due employees under section 
2.4 of the leave regulations prescribed by Executive Order No. 9414, upon 
separation from service during the period between June 30, 1944, and the 
date of the lump-sum leave payment statute of December 21, 1944, have 
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resulted from errors in computation of the leave, administrative action to 
correct the errors, without claim by the employees, is not required but may 
be taken—current fiscal year appropriations being involved. 


Comptroller General Warren to the Federal Security Administrator, April 19, 1945: 
I have your letter of March 19, 1945, as follows: 


There are a smal] number of individuals who have been separated from the 
rolls of this Agency during the calendar year 1944, and who for various reasons 
were not granted all the terminal annual leave to which they were entitled under 
section 2.4 of Executive Order 9414. These cases fall into two types. The first 
type is the case where a clerical or arithmetical error was made in computation 
of the individual’s leave. The second case is that in which the amount of leave 
to which the individual] would be entitled is affected by a ruling issued subsequent 
to the date of the employee’s separation. An instance of the second type of case 
occurring in this Agency is that of an employee who is on terminal leave at the 
end of a calendar quarter. It had previously been our understanding that such 
an employee would not be entitled to the quarterly credit of 4 hours annual leave. 
This understanding was, however, reversed by your decision B—45517 of November 
11, 1944. [24 Comp. Gen. 373.] 

This Agency is uncertain as to whether administrative offices may take the 
initiative in correcting the separation dates of employees who did not receive 
all the terminal annual leave to which they were entitled, and restoring them to 
the pay rolls for the payment of such incremental leave. Question and Answer 
No. 6 in 23 Comp. Gen. 638, and Question and Answer No. 5 in 23 Comp. Gen. 
677 would seem to indicate that the administrative office should correct such 
separation dates upon becoming aware of the error. However, the language con- 
tained in 23 Comp. Gen. 398, 24 Comp. Gen. 9, and 21 Comp. Gen. 871 leave us 
in doubt as to the correct procedure in the two types of cases above described. 

We are, therefore, requesting your advice as to whether the Agency may and 
if so whether it is required to make payment to the individuals involved irre- 
spective of whether they make claim for the amounts due them. 


Sectfon 2.4 of Executive Order 9414, in effect during the calendar 
year 1944 prior to December 21, 1944, provided that an employee 
could not be separated from the service prior to expiration of all of 
his accrued annual leave; and the decisions generally have recognized 
that administrative action could be taken to correct any administra- 
tive error in computing the amount of terminal annual leave by 
restoring the employee to the roll for the purpose of fixing the proper 
separation date and paying the employee the balance of the compen- 
sation due without the necessity of the employee filing a claim. 
However, it was not contemplated that other than the current fiscal 
year appropriation would be involved in the correction of such errors. 
Furthermore, there is no requirement that such error now be corrected 
even as to cases arising during the current fiscal year prior to Decem- 
ber 21, 1944, where the former employee has not filed a claim, but it 
is within your administrative authority to adjust your records to show 
the correct separation date of such employee. 

Accordingly, referring to the concluding paragraph of your letter 
you are advised (1) that no adjustment should be made administra- 
tively involving the 1944 fiscal year appropriation—that is, in the 
case of employees separated from the service prior to July 1, 1944— 
but any such claims, if received, should be forwarded to the General 
Accounting Office for settlement, and (2) that you are authorized 
but are not required, to make corrections in cases of employees 
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separated during the period between June 30, 1944, and December 21, 
1944, date of the approval of Public Law 525, 58 Stat. 845. 


(B-48866) 


SAVED PAY AND ALLOWANCES—TEMPORARILY PROMOTED NAVY 
OFFICERS—RETENTION OF PAY AS CHIEF OF BUREAU 


Under the saving provisions of section 7 (a) of the act of July 24, 1941, as amended, 
a Navy officer receiving the pay and allowances of a rear admiral (upper 
half) as a chief of bureau for a four-year term, as provided by the act of July 
1, 1918, when temporarily appointed, in relation to his lower permanent 
grade on the active list, to the grade of pay director with the rank of rear 
admiral and relieved of his assignment as chief of bureau for a special assign- 
ment may continue to receive such pay and allowances for the remainder of 
the four-year period he would otherwise have served as chief of bureau. 


Assistant Comptroller General Yates to the Secretary of the Navy. April 19, 1945: 

There has been considered your letter of March 31, 1945 (reference 
JAG:II:WJG:z 00-Young, W. B./L16-4), requesting a decision as to 
the right of Rear Admiral W. B. Young, Supply Corps, USN, to the 
active duty pay and allowances of a rear admiral (upper half) through 
May 31, 1946, if otherwise entitled, under the conditions set forth in 
an enclosed letter dated March 27, 1945, from the Chief of the Bureau 
of Supplies and Accounts, as follows: 


Reference: (a) Act of 24 July 1941 as amended (56 Stat. 1023). 
(b) Act of 1 July 1918, 40 Stat. 717 (5 U.S. C. 441). 


1. On 15 February 1945 the President, pursuant to the provisions of reference 
(a), and by and with the advice and consent of the Senate, appointed Rear 
Admiral William B. Young a Pay Director in the Navy with the rank of Rear 
Admiral, for temporary service, to rank from the Ist day of June 1942. At the 
time of this appointment Rear Admiral Young was serving as Chief of the Bureau 
of Supplies and Accounts and, while so serving, was entitled, pursuant to the 
provisions of reference (b), to the rank and pay of a rear admiral, upper half. 

2. On 8 March 1945 Rear Admiral Young was detached from duty as Chief of 
the Bureau of Supplies and Accounts and assigned to duty as Assistant Commis- 
sioner in the office of the Army-Navy Liquidation Commission. 

3. The question has now arisen whether, as a result of Rear Admiral Young’s 
detachment from duty as Chief of the Bureau of Supplies and Accounts, he is still 
entitled to the pay of a rear admiral, upper half. 

4. That he would seem to be so entitled is indicated by section 7 (a) of reference 
(a) which reads in part as follows: 

‘“‘* * * no person temporarily appointed under the authority of this Act 
shall suffer any reduction in pay and allowances to which he was entitled at the 
time of such temporary appointment nor shall he suffer any reduction in pay and 
allowances to which he was entitled under a prior temporary appointment in a 
lower rank or grade.” 

5. Inasmuch as Admiral Young, at the time of his appointment pursuant to 
reference (a), was receiving the pay of a rear admiral, upper half, it would seem 
that the effect of the above-quoted provision would be to preserve that pay status 
for him through 31 May, 1946, the date on which his four-year term as Chief of 
the Bureau of Supplies and Accounts would normally have expired. 

6. It is requested that a decision be obtained from the Comptroller General as to 
whether, under the above-quoted savings clause of reference (a), Admiral Young 
is entitled to the pay of a rear admiral, upper half, through 31 May 1946. 


Section 3 of the act of July 24, 1941, 55 Stat. 603, authorizes, inter 
alia, the temporary appointment of officers on the active list of the 
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Regular Navy to higher ranks or grades during the existence of a state 
of war or national emergency determined by the President. 

The situation in the present case is unusual, in that the temporary 
appointment of Admiral Young, under the authority of the act of 
July 24, 1941, to the grade of a pay director in the Navy, with the 
rank of rear admiral, apparently was in relation to his lower perma- 
nent grade on the active list of the Navy, although, at the time, he 
actually was not serving in such lower permanent grade but in the 
grade of chief of bureau for a four-year term. While that situation 
may not have been particularly contemplated when the statute was 
enacted, the temporary appointment so made by the President, by 
and with the advice and consent of the Senate, appears to be within the 
terms and general purposes of the act, and cannot be said to have 
been unauthorized thereunder. 

Section 7 (a) of the act, as amended by the act of November 30, 
1942, 56 Stat. 1023, provides, in pertinent part, that: 


The permanent, probationary, or acting appointments, of those persons tem- 
orarily appointed in accordance with the provisions of this Act shall not be vacated 
- reason of such temporary appointments, such persons shall not be prejudiced 
thereby in regard to promotion, advancement, or appointment in accordance 
with laws relating to the Regular Navy or Marine Corps, and their rights, benefits, 
privileges, and gratuities shal] not be lost or abridged in any respect whatever by 
their acceptance of commissions or warrants hereunder * * * Provided further, 
that no person temporarily appointed under the authority of this Act shall suf- 
fer any reduction in pay and allow ances to which he was entitled at the time of 
such temporary appointment * * 

The quoted proviso in said section 7 (a) of the act, if applied liter- 
ally, would operate to save indefinitely to a person temporarily ap- 
pointed under the authority of the act the pay and allowances “to 
which he was entitled at the time of such temporary appointment,” 
which, in the case of Admiral Young, would be the pay and allowances 
of a rear admiral (upper half), that being the pay and allowances to 
which he was entitled as Chief of the Bureau of Supplies and Accounts, 
pursuant to the act of July 1, 1918, 40 Stat. 716, 717, at the time of his 
temporary appointment to the grade of pay director in the Navy, 
with the rank of rear admiral, under the authority of the said act of 
July 24, 1941. However, such saving clause in section 7 (a) of the 
act has not been applied as contemplating the indefinite continuation 
of items of pay and allowances which would not have continued in- 
definitely in the grade held at the time of the temporary appointment. 
The matter was discussed in decision of July 14, 1943, 23 Comp. Gen. 
21, in part as follows: 

* * * Moreover, while the previous pay and allowances of a person 
temporarily appointed to a higher grade are saved from reduction due to the 
penne appointment, they are not saved from reduction due to other changes 
in the conditions affecting such pay and allowances. A person entitled to in- 
creased rental and subsistence allowance on account of dependents when tempo- 
rarily appointed to a higher grade, although entitled to continue to receive such 


increased allowances after such appointment as a part of his “saved” pay and 
allowances, clearly would not be entitled to continue to receive such additional 
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allowances as part of his saved pay and allowances if his dependents died or 
after they otherwise ceased being dependents. The reduction in such a case 
would not be due to the temporary appointment but to the death or loss of the 
dependents. Likewise, so far as rental or quarters allowance for dependents is 
concerned, it would not be “saved” for periods when the dependents occupied 
public quarters, nor would rental or quarters allowance for the man himself be 
“saved” for periods when he was furnished quarters, the quarters being in lieu 
of the allowance, or vice versa, and the elimination of the allowance not being due 
to the temporary appointment, but to the occupancy of quarters. Likewise, 
flying pay would not be saved for periods after the temporary appointment 
when the person was not on flying duty, the reduction not being due to the 
temporary appointment but to being relieved from flying duty. Nor would 
foreign service or sea pay be saved after return to the United States because such 
reduction would not be caused by the temporary appointment but to being 
transferred to a location where such additional pay was not payable. The same 
would appear to be true of any pay or allowances not primarily dependent on the 
grade or rank or prior service but to the circumstances and conditions under 
which service actually is performed. Such application of the statutory provision 
operates to save a person temporarily appointed to a higher grade from any 
reduction in the items of pay and allowances to which he actually was entitled 
at the time of the temporary appointment to the extent he would have received 
such pay and allowances in his permanent grade under the conditions of his 
actual subsequent service. * * * [Italics supplied.] 


Admiral Young actually was serving in the grade of chief of bureau 
at the time he was temporarily appointed a pay director with the 
rank of rear admiral under the authority of the act of July 24, 1941. 
Hence, under the express provisions of the saving clause in section 7 (a) 
of such act, as amended, the pay and allowances of that grade to 
which he was then entitled were saved to him while serving under 


such temporary appointment. Otherwise, he would suffer a reduction 
in the pay and allowances to which he was entitled at the time of the 
temporary appointment, contrary to the express terms of the statute 
and its evident purpose. Cf. 31 Op. Atty. Gen. 505; Remey v. United 
States, 33 C. Cls. 218; 27 Comp. Dec. 227. On the other hand, the 
pay and allowances of a rear admiral (upper half) to which he was 
then entitled as Chief of the Bureau of Supplies and Accounts would 
have terminated at the expiration of his four-year term in that office, 
irrespective of the temporary appointment under the act of July 24, 
1941, and, consequently, the saving clause in that act reasonably may 
not be viewed as saving to bim the pay and allowances of that grade 
beyond the time they would have been so terminated by legal limita- 
tions extraneous to such act. 23 Comp. Gen. 21, supra. 

Accordingly, on the premises set forth in the letter from the present 
Chief of the Bureau of Supplies and ‘Accounts, quoted above, the 
question stated in the last paragraph thereof is answered in the 
affirmative. 


(B-46655) 


TRAVELING EXPENSES—NAVAL PERSONNEL—TAXICAB FARES 
BETWEEN HOME AND RAIL OR AIR TERMINAL 
Reimbursement to naval officers for taxicab fares between their homes and the 


rail or air terminal serving the area in which they are stationed is authorized 
only to the extent that the fares do not exceed the maximum fares usually 
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charged between the rail or air terminal and any point within the established 
boundaries of the official station; however, reasonable administrative regu- 
lations defining the boundaries of an official station for such purposes—not 
necessarily limited to the corporate limits of the city or town in which 
stationed—would not be objectionable. 20 Comp. Gen. 315, amplified. 
Administrative regulations may define the boundaries of the official station of 
naval personnel stationed in Washington, D. C., at the Arlington Annex, 
Arlington County, Virginia, or at the Naval Medical Center, Bethesda, 
Maryland, for the purpose of reimbursement of taxicab fares incurred for 
travel between home and the rail or air terminal, to include, in addition to 
the District of Columbia, areas contiguous thereto in which are located 


naval installations normally operating in close conjunction with offices in 
Washington. 





Assistant Comptroller General Yates to the Secretary of the Navy, April 20, 1945: 


There has been considered your letter of December 30, 1944, as 
follows: 


There is enclosed herewith a letter from Lieutenant W. T. Jessup, USNR, 
Naval Research Laboratory, Anacostia Station, Washington 20, D. C., with 
enclosures and accompanying endorsements, relative to the question of reimburse- 
ment for taxicab fares paid by this officer incident to official trave jfrom Union 
Station, Washington, D. C., to his home in Arlington, Virginia. 

In your decision to the Chairman, United States Maritime Commission, 
December 16, 1940 (20 Comp. Gen. 315), on a similar question, it was held 
(syllabus) : 

“An employee with official headquarters in Washington, D. C., who resides 
outside the District of Columbia, is entitled to reimbursement only for such 
part of the taxicab fare at the beginning or end of an official trip, from, or to, his 
place of abode, to, or from, Union Station, Washington, D. C., as equals the 
established maximum taxicab fare between any point in the District of Columbia 
and the Union Station, but such an employee authorized to travel by air may be 
reimbursed not to exceed the higher maximum taxicab fare established for trips 
between points in the District of Columbia and the Washington Airport.” 

Since it appears that the above cited decision is based to a large extent on the 
Standardized Government Travel Regulations, applicable only to civilian per- 
sonnel, the Navy Department is in doubt as to whether such decision has any 
application to travel by naval personnel. 

In view of the above, your decision is requested as to the proper basis for allow- 
ing taxicab fares between home and Union Station incident to official travel of 
naval personnel stationed in Washington but living outside the corporate limits 
thereof. 

In the event it is held that your decision of December 16, 1940 (20 Comp. Gen. 
315) is controlling in this matter, your further decision is requested as to the 
application of the cited decision to naval personnel on duty at the Arlington 
Annex or the National;Naval Medical Center who reside in Arlington and Bethesda, 


respectively. 

The decision of December 16, 1940, 20 Comp. Gen. 315, to which 
you refer, considered the right of a civilian employee of the Govern- 
ment stationed in Washington, D. C., but residing outside the limits 
of the District of Columbia, to reimbursement of expenses incurred 
for taxicab hire between the Union Station at Washington and his 
home incident to the performance of official travel. In the course 
of that decision it was pointed out that an official trip is presumed to 
start from and end at the employee’s official station and that if he 
elects to reside beyond the limits of the area gomprising his official 
station, he must bear the excess transportation costs occasioned by 
such election. Hence, the conclusion limiting reimbursement for 
expenses of taxicab hire incurred in the case therein considered to the 
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maximum established fare between a point in the District of Colum- 
bia and the rail terminal serving Washington, D. C. was required in 
view of the provisions in the Standardized Government Travel Regu- 
lations defining the limitations of an employee’s official station or 
post of duty to be_the corporate limits of the city or town in which 
he is stationed. The question now presented is whether that decision 
is for application in connection with the performance of official travel 
by naval personnel—not civilian employees—stationed in Washing- 
ton, D. C.; at the Arlington Annex, Arlington County, Virginia; or 
at the Naval Medical Center, Bethesda, Maryland. 

While the conclusion in the decision of December 16, 1940, was 
based upon a consideration of the provisions of regulations governing 
civilian travel and, therefore, is not necessarily applicable to naval 
personnel, the apes principle stated therein that official travel 
commences and ehds at the traveler’s station or post of duty and 
that the Government’s obligation to furnish transportation incident 
to the performance of official travel extends no further than from 
and to that station, is applicable to both military and civilian per- 
sonnel. Consequently, expenses incurred by naval personnel for 
taxicab or other public conveyance fares in excess of those necessary 
in connection with travel to and from their official station are a per- 
sonal obligation not chargeable to the Government. 

However, as indicated above, the limitation with respect to reim- 
bursement to a civilian employee for taxicab fares incurred incident 
to the performance of official travel is based upon regulations defining 
the boundaries of his official station. While that definition is not 
applicable to naval personnel, it is understood that officers have been 
reimbursed for taxicab fares on the basis thereof and that no com- 
parable regulations applicable to naval personnel have been promul- 
gated. No objection is perceived to such administrative adoption 
of that definition. However, in the absence of a statutory provision 
to the contrary, a determination as to what constitutes an officer’s 
station or post of duty for the purposes herein considered would 
appear to be a matter primarily for administrative determination 
rather than for determination by this office and, therefore, you are 
advised that it is considered that reimbursement to naval officers 
for expenses incurred for taxicab hire between their homes and the 
rail or air terminal serving the area in which they are stationed is 
authorized—in otherwise proper cases—only to the extent that they 
do not exceed the maximum fares usually charged between the rail 
or air terminal and any point within the established boundaries of 
their post of duty, but that this office would not be required to object 
to reasonable administrative regulations defining the boundaries of 
an official station for such purposes. It is a matter of common 
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knowledge that the various activities normally maintained by the 
Navy Department at Washington, D. C., have been expanded and 
augmented by reason of wartime conditions, necessitating the estab- 
lishment in the nearby areas of Maryland and Virginia of naval 
installations which, though lying beyond the .boundaries of the 
District of Columbia, are functionally a part of the Naval Establish- 
ment centered in Washington, D. C. Accordingly, it would appear 
reasonable to include within the area constituting the official station 
of naval personnel stationed in Washington; at the Arlington Annex; 
or at the Naval Medical Center at Bethesda—in addition to the 
District of Columbia—areas contiguous thereto in which naval in- 
stallations normally operating in close conjunction with offices in 
Washington, D. C., are located. Your questions are answered 
accordingly. 


(B-47275) 


TRAVELING EXPENSES—REGIONAL WAR LABOR BOARD MEMBERS— 
TRAVEL BETWEEN HOME AND OFFICIAL STATION 


Members of Regional War Labor Boards compensated on a per diem ‘when 
actually employed” basis, who are employed to perform the duties imposed 
by law upon the National War Labor Board rather than in an advisory 
capacity, may not be regarded as “‘consultants” within the purview of the 
current National War Agency Appropriation Act so as to be entitled there- 
under to transportation expenses and per diem in lieu of subsistence for travel 
between their homes and official stations. 24 Comp. Gen. 631, amplified. 


Comptroller General Warren to the Chairman, National War Labor Board, 
April 20, 1945: 


There was received April 2 your letter of March 28, 1945, as follows: 


Reference is made to your decision B-47275 of February 22, 1945, in which you 
ruled that an industry member of a Regional War Labor Board who is paid salary 
on a per diem “when actually employed basis” is not a “consultant” as that term 
is used in section 201 of the National War Agency Appropriation Act, 1945, and 
is, therefore, not entitled to reimbursement of travel expense and per diem in lieu 
of subsistence for travel between his home and official station. 

Your review of this decision is requested in the light of the following consider- 
ations: 

This decision casts doubt on the right to reimbursement for travel expense of 
all the persons employed by the Board on a when actually employed basis, about 
5,000 in number. If this decision is extended to all, or even part, of these em- 
ployees, it would seriously impair the operations of the Board since it will ma- 
terially increase the financial burden already incurred by individuals who are 
serving the Board at considerable personal sacrifice. They will consequently 
be deterred from making available to the Board services which are essential to its 
functioning as an arbiter of wartime labor disputes. 

Your conclusion that the industry member involved in your decision of February 
22, was not a “consultant”’ appears to be supported only by reference to the pro- 
visions of Section 7 (b) of the War Labor Disputes Act authorizing the Chairman 
of the National War Labor Board to issue subpoenas, which authority is assumed 
by you to have been delegated to the Regional Boards. Thus, you state: 

“That Industry members of the Regional Boards are not serving in an advisory 
capacity is substantiated by reference to section 7 (b) of the Act of June 25, 1943, 
57 Stat. 166, which sets forth some of the powers of the National War Labor Board 
in the following terms, assuming that the authority delegated to the Regional Boards 
carried with it the same powers: 
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“The Board, by its Chairman, shall have power to issue subpoenas requiring 
the attendance and testimony of witnesses, and the production of any books, papers 
records, or other documents, material to any inquiry or hearing before the Board 
or any designated member or agent thereof. * * *” [Italics ours.} 

Contrary to the assumption stated above, the Rules of Organization and Pro- 
cedure of the National War Labor Board expressly provide for the issuance of 
subpoenas only by the Chairman of the National War Labor Board (Section 802.27 
of the Rules; 8 F. R. 16711). In no case have subpoenas been issued by anyone 
other than the Chairman. Moreover, under the decision of the Supreme Court of 
the United States, in the case of Cudahy Packing Company v. Fleming, 315 U. 8S. 
785, containing statutory language similar to that contained in Section 7 (b), it 
is clear that the power to issue subpoenas may not effectively be delegated. 

In your decision of January 7, 1944, 23 Comptroller General 497, the Term 
“consultant’’ is defined as follows: 

“The term ‘consultant,’ appearing in statutes authorizing payment of travel 
expenses to and from their homes or regular places of business of persons employed 
intermittently away therefrom as consultants and paid on a per diem ‘when actu- 
ally ‘employed’ basis, denoted one who serves in an advisory capacity to an 
administrative officer of the Government, as distinguished from one who serves 
as an administrative officer or employee in the performance of duties and 
responsibilitites ‘imposed by law fupon the agency in which employed—that 
is, one who gives his opinion regarding a problem or question presented to him 
by the administrative officers, but does not perform or supervise performance of 
such duties and responsibilities. 

“The question whether an officer or employee is a ‘consultant,’ within the 
meaning of statutes authorizing payment of travel expenses to and from their 
homes, etc., while employed intermittently away therefrom on a per diem ‘when 
actually employed’ basis, is, generally, one of fact, rather than one of law, and as 
such, is for determination primarily by the administrative authority on the basis 
of the functions assigned and the duties performed, and, therefore, the titie ‘con- 
sultant’ administratively ascribed to one holding an office or position may be re- 
garded, generally, as prima facie evidence that the incumbent is a consultant and, 
in the absence of evidence to the contrary, this office is not disposed to question 
such administrative certification.” 

Applying the foregoing definition of a ‘‘consultant” it has been administratively 
determined by the National War Labor Board that all persons employed inter- 
mittently by it or its agencies and receiving compensation on a per diem when 
actually employed basis, who serve as members of Regional War Labor Boards, 
Industry Commissions, Standing Industry Panels or of any committees of such 
Boards, Commissions or Panels, or of the National War Labor Board, or who serve 
as hearing officers or members of ad hoe panels in dispute cases, are “consultants” 
in the sense that their function is to express views or give opinions regarding 
questions or problems presented to them by an administrative officer. 

Members of the National Board itself are not the subject of this submission and 
their functions are, therefore, not discussed therein. 

Pursuant to the suggestion in your decision of January 5, 1945, B—46471, that 
the matter be presented to Congress, we are requesting with the consent of the 
Bureau of the Budget the inclusion of the following language in our Appropriation 
Act for the fiscal year 1946: 

‘Provided, That those provisions of section 201 of the Independent Offices 
Appropriation Act, 1946, making appropriations available for travel and sub- 
sistence of persons employed or serving intermittently or without other com- 
pensation while away from their homes or regular places of business shall apply to 
public, labor, or industry members of the regional boards, committees, commis- 
sions, or panels, or public hearings officers of the National War Labor Board, and 
the term ‘consultants’ as used in section 201, National War Agencies Appropria- 
tion Act, 1945, and paragraph (a), general provisions, National War Agencies 
Appropriation Act, 1944, shall be construed to include such persons.” 

It is hoped, however, that pending the adoption of such provision you will 
reconsider the decision referred to above. 

We would be glad to supply any further information that you may require. 


This office cannot agree that: , 


* %* * all persons employed intermittently by it [National War Labor 


Board] or its agencies and receiving compensation on a per diem when actually 
employed basis, who ser've as members of Regional War Labor Boards, Industry 
Commissions, Standing Industry Panels or of any committees of such Boards, 
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Commissions or panels, or of the National War Labor Board, or who serve as 
hearing officers or members of ad hoc panels in dispute cases, ‘are “consultants” 
in the sense that their function is to express views or give opinions regarding ques- 
tions or problems presented to them by an administrative officer. [Quoting from 
the seventh paragraph of your letter.] 


On the contrary, such officers or employees clearly are employed to 
perform the duties imposed by law upon the Board. Nothing has been 
presented in your letter to justify any modification in the decision of 
February 22, 1945, B-47275, 24 Comp. Gen. 631, which decision must 
be, and is, sustained. 


While it is true, as stated in the decision of January 7, 1944, 23 
Comp. Gen. 497, quoted in your letter, that this office is not disposed 
to question an administrative certification that a person is a “consul- 
tant’ for the purpose of paying him traveling expenses for travel 
between his home and his official station when no facts are known 
tending to controvert such certification, nevertheless, in this instance, 
this office is unable to accept an administrative certification that the 
National War Labor Board employs 5,000 consultants of the classes of 
officers and employees mentioned in your letter. The authority con- 
tained in the National War Agency Appropriation Act for payment of 
traveling expenses of consultants for travel between their homes and 
their official stations is intended to apply to persons who occasionally 
are requested by the head of an agency or other responsible adminis- 
trative official to give counsel or advice regarding some administra- 
tive problem arising in the agency and does not apply broadly—as you 
suggest—to include all classes of personnel employed intermittently 
and paid on a per-diem-when-actually-employed basis. 

This office has no authority to change or extend the terms of the 
appropriation act here involved by construction, nor to afford any 
relief in the matter pending enactment of the proposed legislation 
mentioned in your letter broadening the authority to pay traveling 
expenses of intermittent officers and employees of the National War 
Labor Board generally. It is suggested that in submitting your request 
for proposed legislation, the attention of the Congress be called to the 
present situation to the end that the Congress may validate past 
payments made contrary to law if it so desires. 


(B-48972) 
LUMP-SUM LEAVE PAYMENTS 


Payment for annual leave in a lump sum pursuant to the provisions of the act of 
December 21, 1944, is required to be made at the rate of compensation 
properly received by the employee at date of separation, death, or transfer 
to a position under another leave system, and, therefore, a compensation 
differential received by an employee for overseas service at date of separation 
should be included in computing the lump-sum leave payment for leave which 
accrued over a prior period during which no differential was received, as 
well as that which accrued when the differential was received. 
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Under the act of December 21, 1944, authorizing payment in a lump sum when 
an employee “elects to be paid compensation for leave in accordance with 
the Act of August 1,194],asamended * * *,’’ anemployee may not elect 
to receive a lump sum for part of his leave and permit the balance to remain 
to his credit. 

Where, pending action on an employee’s application for disability retirement, 
the administrative office is not certain that the employee, who is on sick 
leave, is to be retired, the lump-sum leave payment requirements of the act 
of December 21, 1944, do not preclude the granting of annual leave, at the 
expiration of sick leave, through the pay roll period current when notice is 
received that the employee is to be retired; however, adjustment should be 
made for leave on leave granted during terminal annual or sick leave, as 
required by decisions in 24 Comp. Gen. 659; id. 735. 

Where the transfer of a per annum employee from one agency to another under 
the same leave system is not accomplished without loss of pay for an inter- 
vening non-workday, the resulting break in service for such non-workday 
need not be regarded as requiring a lump-sum leave payment under the act 
of December 21, 1944, but the employee’s leave may be transferred in accord- 
ance with the leave regulations. 24 Comp. Gen. 532, amplified. 


Comptroller General Warren to the Attorney General, April 20, 1945: 


I have your letter of March 27, 1945 (reference A3-5), received 
here April 7, as follows: 


The Department of Justice is confronted with the need for determinations on 
the following questions relating to Public Law 525 of the last Congress: 

1. Employees of the Department have been transferred from the mainland to 
Hawaii with accumulated leave to their credit. After a period of service in Hawaii, 
they have accumulated additional leave. Upon separation from the service, the 
question arises as to the method of computing their lump-sum payment under the 
law, in view of the fact that at the time of separation, they are drawing their basic 
compensation, plus a twenty-five per cent differential for service outside the 
continental limits of the United States. Is the lump-sum payment to be computed 
on the basis of the regular salary, plus differential received on the last active duty 
day for all leave to their credit or for only that part of the leave which accrued 
in Hawaii? 

2. Due to pressure of work during the emergency, a number of our employees 
have been able to take very little, if any, annual leave and as a result have to 
their credit as of January 1, 1945, the maximum of ninety days accrued annual 
leave. With the additions accruing during the current year, they will soon have 
sufficient leave in the event they separate from the service, to carry then in a 
leave status beyond the end of the current fiscal year. It israther generally ack- 
nowledged that there will be a change in the pay structure beginning July Ist, 
next, since the current overtime law will expire on June 30. Please advise whether 
or not the Department is authorized to make settlement in a lump-sum payment 
on the basis of employee’s pay status on his last day of active duty, regardless of 
the fact that his annual leave may extend into a period when the pay rates are 
entirely different than on the last active duty date. 

3. Under the Act of August 1, 1941, as amended, a civilian employee may allow 
his annual leave to stand to his credit upon entering the military service or he 
may elect to be paid therefor. Please advise whether such employee may choose 
to receive a lump sum for a part of his annual leave and permit the balance to 
remain to his credit. 

4. Your decisions B—46790, 46946 and 47256 indicate that annual leave may not 
be granted immediately prior to retirement for any reason. ‘The Department has 
this situation in the case of one employee at the present time and similar instances 
are very likely to arise. The employee has become ill and is unable to resume 
work. Her sick leave is nearing exhaustion and action has not been taken on her 
application for disability retirement. Her sick leave will expire March 29. While 
it is anticipated that the application for disability will be approved, there is no 
assurance of that fact. It would seem in the circumstances that since the date 
of retirement is indefinite or uncertain, she should be permitted to utilize her 
annual leave at least to the close of the day on which notice is received from the 
Civil Service Commission of. favorable action on the application. Any leave 
remaining to her credit could then be paid off in a lump sum as in any other 
separation, computing from the day following receipt of notice. Will you advise 
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the Department what action it may properly take as to the allowance of annua 
leave in these retirement cases? 

5. In your decision of January 17, 1945, B-46891, [24 Comp. Gen. 532] you 
decided that breaks of one day or more require lump-sum payments, but did not 
specify whether this has reference to calendar days or work days. Our particular 
problem pertains to certification of pay rolls which include employees whose last 
active duty is on a Saturday or a day followed by a holiday, when the employees 
are considering entrance on duty in other government departments on the following 
work day. It has been the policy of one of our larger bureaus to recommend that 
such employees be removed from the active duty rolls at the close of business on 
the last work day since, for all practical purposes, the employees have severed 
their services at the close of business on the last active duty day. It is contended 
there is no logical reason why they should be retained on the rolls to the close 
of business of the Sunday or holiday preceding the contemplated entrance on 
duty in another agency. Please advise whether under these circumstances the 
Sunday or holiday constitutes a break in services requiring a lump-sum payment 
for leave. 


Your response to the foregoing questions will be appreciated. 

The questions will be answered in the order presented. 

1.. Payment for leave in a lump sum pursuant to the provisions of 
the act of December 21, 1944, 58 Stat. 845, Public Law 525, is re- 
quired to be made at the rate of compensation properly received by 
the employee at date of separation, death, or transfer to a position 
under another leave system, regardless of any different rate that 
might have been payable had the employee remained in the service 
during the period over which the leave is computed. See decision of 
April 7, 1945, B-48739, and the decisions therein cited. According- 
ly, the differential received by the employee whose case is presented 
in question 1 at date of separation should be included in computing 
the lump-sum payment for leave. 

2. This question is similar to that which was answered in the deci- 
sion of April 7, 1945, B-48739, 24 Comp. Gen. 728, as follows: 


Hence, in the cases presented the salary rate properly payable under the laws 
and regulations in effect on date of separation of the employees from the service, 
including any prorated overtime compensation due under the War Overtime 
Pay Act of 1943, and the regulations issued pursuant thereto, is the proper rate 
to be used in computing the lump-sum payment for leave, regardless of the fact 
that the period of leave over which the lump-sum payment is computed extends 


beyond June 30, 1945, when the War Overtime Pay Act of 1943, may not be in 
force. 


























































































































That answer applies with equal force here. 


3. The act of August 1, 1941, 55 Stat. 616, as amended by the act 
of April 7, 1942, 56 Stat. 200, provides: 


That employees of the United States Government, its Territories or posses- 
sions, or the District of Columbia (including employees of any corporation created 
under authority of an Act of Congress which is either wholly controlled or wholly 
owned by the United States Government, or any corporation, all the stock of which 
is owned or controlled by the United States Government, or any department, 
agency, or establishment thereof, whether or not the employees thereof are paid 
from funds appropriated by Congress), who subsequent to May 1, 1940, shall have 
entered upon active military or naval service in the land or naval forces of the 
United States by voluntary enlistment or otherwise, shall be entitled to receive, 
in addition to their military pay, compensation in their civilian positions covering 
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their accumulated or current accrued leave, or to elect to have such leave remain 
to their credit until their return from active military or naval service. 


See, also, section 1 of the act of December 21, 1944, Public Law 525, 
authorizing payment in a lump sum when an employee “elects to be 
paid compensation for leave in accordance with the Act of August 1, 
1941, as amended by the Act of April 7, 1942.” The election author- 
ized by the above-quoted statute relates to “such leave” which, of 
necessity, connotes the entire amount of the annual leave standing to 
the credit of an employee when he enters the armed forces. To permit 
such election to apply to only a part of “such leave” would be tanta- 
mount to reading words in the statute which are not there. Accord- 
ingly, this question is answered in the negative. 

4. The rule to which you refer in the first sentence of this question 
1elates to cases where it is known in advance that an employee is to be 
retired. This office has recognized that in cases where it is not known 
in advance by an administrative office that an employee is to be re- 
tired, leave of absence either annual, sick, or without pay, may be 
granted prior to the end of the pay period current when notice is re- 
ceived that the employee is to be retired. See, for instance, question 
and answer 9 in the decision of March 7, 1945, B-48070, 24 Comp. 
Gen. 659, and, also, the decision of April 9, 1945, B-48611, 24 Comp. 
Gen. 735. If, as is understood, the Department of Justice is not cer- 
tain that the employee whose case is presented in question 4 is to be 
retired for disability, she may be granted annual leave in accordance 
with the rule stated in the cited decisions, subject to an adjustment 
for leave on leave granted during terminal annual or sick leave, as 
required in the cited decisions. 

5. When no work day is to intervene between the time a per annum 
employee leaves the service of one agency and enters the service of 
another agency, there would be no legal objection to the accomplish- 
ment of the transfer without loss of pay; but where, as in the situation 
which you present, that is not done but the break in service (loss of 
pay) is for only a non-workday, theprovisions of the lump-sum law 
of December 21, 1944, need not be applied, and leave may be trans- 
ferred in accordance with the leave regulations—provided, of course, 
the employee is being transferred or reappointed to a position under the 
same leave system. 


(B-48550) 


COMPENSATION—DOUBLE—RETIRED OFFICERS EMPLOYED BY 
ARMY POST EXCHANGES 


A person employed by an Afmy post exchange is to be regarded as “‘holding a civ il- 
ian office or position * * * under the United States Government”’ 
within the meaning of section 212 of the act of June 30, 1932, limiting to 
$3,000 per annum the combined rate of retired pay and civilian compensa- 
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tion, and, therefore, a retired officer—not otherwise excepted from operation 
of the statute—receiving retired pay and also civilian compensation as an 
Army post exchange employee is subject to the restrictions of the statute. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, April 
21, 1945: 

Reference is made to your letter of March 17, 1945, requesting 
“further advice’, in the light of the disclosures therein made, con- 
cerning the applicability of section 212 of the act of June 30, 1932, 
47 Stat. 406, to retired officers employed in civilian positions by 
Army post exchanges, the effect of the statute being, in general, to 
limit to $3,000 per annum the total compensation which may be 
received at one time by any person in the dual status of (1) a retired 
officer (with certain exceptions) of one of the services mentioned in 
the Pay Readjustment Act of 1922, 42 Stat. 625 (title 37, U. S. Code), 
and (2) “holding a civilian office or position, appointive or elective, 
under the United States Government or the municipal government 
of the District of Columbia or under any corporation, the majority 
of the stock of which is owned by the United States.”’ You refer to 
a decision of this office of August 2, 1940, B-10668, holding that an 
employee of a post exchange is covered by the act of 1932, and to a 
contrary conclusion reached in 1941 by the Solicitor, Veterans’ 
Administration, based upon certain early opinions of the Judge 
Advocate General reported in the 1929 edition of Army Regulations 
210-65 and upon certain decisions of this office concerning collateral 
matters. The full facts of the matter now before you are not stated; 
consequently, what is here said is limited to the single aspect stated, 
namely, whether the civilian employment of a retired officer in an 
Army post exchange comes within the purview of section 212 of the 
act of June 30, 1932, as amended, 5 U. S. Code 59a. 

In the decision of August 2, 1940, B—10668, after reviewing, among 
other authorities, opinions of the Court of Claims holding that post 
exchanges are an enterprise of the Government established and 
maintained by it, that an exchange is not a voluntary association 
but a governmental agency, and that its operations are under the 
control of the Government (Dugan v. United States, 34 C. Cls. 458, 
468; Woog, Adm. v. United States, 48 C. Cls. 80, 88), it was concluded— 


In view of the uniform and consistent holding of the courts, the Attorneys 
General, and the accounting officers of the Government that post exchanges are 
instrumentalities of the Government, the conclusion appears to be inescapable 
that a civilian employed to assist in the conduct and operation of such exchanges 
is a “‘person holding a civilian office or position * * * under the United 
States Government,” as contemplated by section 212 of the act of June 30, 1932, 
supra, and if such person be a retired officer who was not retired for disability 
incurred in combat with an enemy of the United States and his combined civilian 
and retired pay aggregates more than $3,000 per annum, his retired pay is required 
to be adjusted so that the total amount thereof shall not exceed $3,000 per annum. 
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Subsequent developments affecting the subject of that determina- 
tion are reviewed briefly, as follows: 

(1) In 1940, an employee of the Naval Academy Laundry was 
held subject to the restriction of section 212 upon persons holding a 
position ‘under the United States Government,” notwithstanding 
the fund from which he was paid was derived from the prices coltected 
from individuals for services rendered, the fund was not accounted for 
to this office, and the plaintiff was not subject to the Civil Service 
Retirement or Compensation Acts. Sullivan v. United States, 92 C. 
Cls. 154. 

(2) According to the Digest, Opinions of the Judge Advocate 
General (1940), post exchanges are Government agencies or instru- 
mentalities, expressly recognized by the Congress, designed to carry 
out a Government purpose, and their emplovees are subject to the 
Articles of War and to trial by court martial (pp. 2, 167). The 1941 
edition of Army Regulations 210-65 reperts (a) a further opinion of 
the same officer that an exchange exists at the pleasure of the Govern- 
ment, while its property is owned by the officers of the Army (in 
their official capacity) comprising the exchange council: and (b) a 
ruling of the Commissioner of Internal Revenue exempting exchanges 
from the social security tax on the basis that they are Government 
instrumentalities “wholly owned by the United States” (pars. 7 (b) 
and 43). 

(3) In 1941, two district courts held exchanges to be Government 
instrumentalities (as used in a statute regulating State taxation in 
Federal areas), the one upon the view that the exchange is not a 
purely voluntary organization, but an integral part of an Army 
organization, ‘‘a subordinate or auxiliary agency”, and the other 
citing the annual appropriations (since 1903) for post exchange 
buildings and equipment as evidence of congressional validation of 
the administrative action setting up the exchanges. Falls City Brewing 
Co. v. Reeves (D. C., Ky.), 40 F. Supp. 35; United States v. Query 
(D. C., S. C.), 37 F. Supp. 972, affd. (C. C. A. 4) 121 F. 2d 631; 
Query v. United States, 316 U.S. 486. 

(4) In 1942, the Supreme Court, considering the effect of a State 
tax statute exempting sales to the United States or any department 
thereof, reviewed the background of the organization of post ex- 
changes under War Department regulations of 1895, noted that the 
authority to maintain exchanges is in the commanding officer, their 
supervision is under a council of officers, Government officers are 
responsible for exchange funds, and profits from the operations do 
not go to individuals, and concluded that “post exchanges as now 
operated are arms of the Government deemed by it essential for the 


’ 
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performance of governmental functions. They are integral parts of 
the War Department, share in fulfilling the duties entrusted to it, 
and partake of whatever immunities it may have under the Consti- 
tution and federal statutes.”” Standard Oil Co. v. Johnson, 316 U. S. 
481. 

(5) *In 1943, the Supreme Court of Alabama denied a claim for 
workmen’s compensation filed against a post exchange and its in- 
surance carrier under State law. The court overruled the plaintiff’s 
claim that the decedent was not an employee of the United States 
(based upon a certificate of the United States Employees Compen- 
sation Commisssion to that effect), saying, “If decedent was an 
employee of the Post Exchange, and- the Post Exchange is an integral 
part of the War Department, it is difficult to understand why he 
should not be considered a civil employee of the United States 
whether appearing upon the payroll or not.” Humphrey v. Poss, 
15 So. 2d 732. 

(6) Later revisions of: the Army Regulations tend to confirm the 
foregoing. In the 1943 edition of AR 210-65, the exchange was 
defined as “‘a military organization established as a part of the Army” 
and “operated by civilian employees, with Army officers in executive 
control.” (Pars. 2 and 15-a (1).) The current (1944) regulation 
defines the exchange as an adjunct of the Army, requires that any 
dividends be turned over to the post trust funds, notes that, as 
Government instrumentalities recognized (and regulated—see 58 Stat. 
593) by Congress in the annual appropriation acts, they are exempt 
from Federal income, social security, and excise taxes, provides that 
their profits shall be used for the promotion of the physical and 
spiritual welfare of military personnel (in terms comparable to those 
of the annual appropriation item for “‘ Welfare of enlisted men’’), that 
Government-owned quarters and certain utilities may be furnished 
without charge, Government financing is available, and that, upon 
liquidation, the balances are paid not to individuals but to the Army 
exchange fund for disposal according to War Department policy. 
AR 210-65, pars. 2, 15, 34, 3, 9, 6 and 7. 

The act of 1932, limiting the combined rates of compensation to 
$3,000, speaks of persons holding positions under the United States 
Government—a phrase much broader than employee of the United 
States (Commonwealth v. Rouse (Va. 1935), 178 S. E. 37). Its purpose 
as a part of the Economy Act, equally is served whether the civilian 
employment be payable from appropriations or from other funds, since 
section 214 primarily operates to reduce expenditures from the appro- 
priation for retired pay. The fact that the funds available for pay- 
ment of these civilian employees are limited to certain particular 
sources (the receipts from sales), or that the balances of such funds 
are set aside and devoted to a particular public use (Army welfare) 
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does not make the employment any the less public when it is in a 
Government enterprise or establishment, under the complete domi- 
nation, direction and control of Government officers acting in their 
official capacity. Neither would the fact that the civilian employees 
of post exchanges “‘are not now subject either to the Civil Service 
Retirement Act or the Classification Act’’, as stated in your letter to 
have been reported by the Civil Service Commission, have any 
bearing whatever upon the situation. 

Accordingly, in the light of the foregoing, I agree with the conclusion 
in the decision of Acting Comptroller General Elliott rendered August 
2, 1940, B—10668, to the effect that the provisions of section 212 of 
the act of June 30, 1932, 47 Stat. 406, are applicable to post exchange 
employees. 


(B-48904) 


DETAILS—INTER-OFFICE—ANNUAL LEAVE COMPENSATION 
EQUIVALENT PAYMENTS 


The fact that, because of immediate detail on a reimbursable basis back to the 
agency from which transferred and induction into military service while 
still on detail, an employee never rendered any services for the agency to 
which transferred had no effect upon the requirement of the Annual and 
Sick Leave Regulations for the transfer of his leave credit, so that the lending 
agency is not entitled to reimbursement for the compensation equivalent of 


all the employee’s accrued leave, for which he has received a lump-sum pay- 
ment pursuant to the act of December 21, 1944, but only for that representing 
leave accrued during the detail. 


Comptroller General Warren to the Petroleum Administrator, Petroleum Admin 
istration for War, April 21, 1945: 


There has been received a letter dated April 3, 1945, from the ex- 
ecutive officer of the Petroleum Administration for War, as follows: 


Attached is Voucher for Adjustment between Appropriations, Form 1080, 
submitted to the Office of Price Administration covering the payment of salary 
plus terminal leave of Robert Rudolph Burkhardt, a former employee of that 
agency. 

The employee in question transferred to the Petroleum Administration for 
War on October 26, 1944. Simultaneously, the personnel division of the Office of 
Price Administration requested that the employee be detailed to them for a period 
of thirty (30) days on a reimbursable basis. The Office of Price Administration 
requested a further extension of the detail for a period not to exceed January 25, 
1945, to which this Office agreed. See copies of correspondence attached. 

Telephone contact was made with the personnel division of that agency at the 
time, inquiring with respect to the necessity of Budget Bureau approval on Form 
397, and after several days, we were informed that the appropriation act of Office 
of Price Administration did not require execution of this form. Upon presenta- 
tion of our bill for payment, we were informed that Budget Bureau approval is 
required. 

n January 25, 1945 Mr. Burkhardt was inducted into the armed forces of the 
United States, consequently, this agency received no benefits from his tenure in 
office. At the time the employee was transferred to this agency, he had accrued 
and credited to him a total of 524 hours of annual leave and during the time he 
was on the rolls of this agency, he accrued 34 hours, making a total of 558 hours 
of annual leave for which he was paid under the terms of Public Law 525. 

Under the agreement above explained, the Office of Price Administration agreed 
to reimburse this agency on the basis of the employee’s current salary, however, it 
is believed that this agency is entitled to reimbursement for all terminal leave for 
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the reason that we did not receive any service from this employee. The Office of 
Price Administration disagrees and has refused to reimburse this agency for any 
amount other than the salary for the period October 26, 1944 to January 25, 1945 
plus the leave accrued for that period. 

A ruling in this matter is respectfully requested as to whether or not it is neces- 
sary for this agency to pay for leave accrued in the prior agency when this agency 
received no benefits from the employee. 

If, as is understood from your letter, the employee involved was 
transferred from the Office of Price Administration to the Petroleum 
Administration for War, October 26, 1944, the leave then to his credit 
as an employee of the Office of Price Administration was required to 
be transferred to his credit as an employee of the Petroleum Adminis- 
tration for War. See section 4.9 (a) of the leave regulations then in 
effect, Executive Order 9414. The fact that the employee simul- 
taneously was detailed upon a reimbursable basis back to the Office 
of Price Administration and never actually served with the Petroleum 
Administration for War has no bearing upon the question presented. 
Accordingly, under the provisions of the act of August 1, 1941, as 
amended by the act of April 7, 1942, 56 Stat. 200, and the act of 
December 21, 1944, 58 Stat. 845, Public Law 525, the appropriation 
of the Petroleum Administration for War available for the payment of 
the employee’s salary is obligated for payment in a lump sum for the 
annual leave standing to the credit of the employee when he entered 
the armed forces, subject to reimbursement from the Office of Price 
Administration for the time which accrued during the period of the 
detail, only. 17 Comp. Gen. 571. It is understood the Office of Price 
Administration agrees to make such reimbursement. 

Accordingly, the question posed in the concluding paragraph 
of your letter is answered in the affirmative. 


The voucher, together with supporting papers, is returned herewith. 


(B-46583) 


MILEAGE—ARMY OFFICERS—RETURN FROM PLACE OF LEAVE; 
TRAVEL TO HOSPITAL 


The general rule that an Army officer ordered to return to his station from a place 
of leave prior to expiration of his leave must bear the expense of return is 
not for application to deny payment of mileage from an officer’s home to 
which he had been ordered in connection with his release from active duty, 
where amending orders continuing his active duty status for purposes of 
further hospitalization and cancelling the unexpired portion of leave originally 
granted were not received until after expiration of the leave period. 

In view of the determination of the Secretary of War, under authority of section 
12 of the Pay Readjustment Act of 1942, that an officer traveling to or from 
a hospital for observation and treatment is in a travel status within the 

meaning of the mileage laws, and since existing administrative regulations 

do not prescribe per diem allowances incident to travel of that nature, an 
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Army officer is not entitled to a per diem allowance and reimbursement 
of the cost of transportation incident to travel to a hospital but, instead, is 
entitled to mileage. 


Assistant Comptroller General Yates to Col. Alfred N. Taylor, U. S. Army, 
April 23, 1945: 

There has been considered your letter of December 14, 1944, 
requesting decision whether payment is authorized on a voucher, 
submitted therewith, stated in favor of John D. Norton, first lieu- 
tenant, AUS, for reimbursement of the cost of rail and bus fare and 
for a per diem allowance incident to travel performed from Palestine, 
Texas, to Butler, Pennsylvania, pursuant to the provisions of Special 
Order No. 198, Headquarters, Third Service Command, Baltimore, 
Maryland, dated August 18, 1944. ® 

The evidence presented discloses that Lieutenant Norton appeared 
before an Army retiring board convened at the Deshon General 
Hospital, Butler, Pennsylvania, on July 29, 1944, and was found to 
be physically incapacitated for active military service. On the basis 
of that finding the following orders—paragraph 12, Special Orders 
No. 182, Headquarters, Third Service Command, Baltimore, Mary- 
land, dated July 31, 1944—-were issued: 


12. Ea of the following officers, now at Deshon GH, Butler, Pa., is granted lv 
of absence for the period indicated eff 5 Aug 44. Ea off WP his home, as shown 
so as to arrive thereat not Jater than date specified below, upon which date he is 
DP reld fr further AD and will revert to inactive status: 

* * * * * * *~ 


Name and asgmt Leave Date of relief | Home address 


CH (1ST LT) JOHN D NORTON | Fifteen days. | 22 Aug. 44 | Palestine, 
0541186 AUS, Ch CORP, NYPE, | Tex. 
Brooklyn, NY. 


* * * * * * + 

WP. TDN. TPA. PCS. 501-31 P 431-02, 03, 07, 08 212/50425. Temp apmt in 
AUS of off will continue in force during the period of the present emergency and 
for six months thereafter unless sooner terminated DP. Ea off is entitled to WD 
AGO Form 280 Cert of Sv and will be furnished same by appropriate CO upon 
relief fr AD. Relief fr AD is by reason of physical disability. Auth: Par 4, 
Cir 217, WD, 1941, as amended, and Sec III, Cir 206, WD, 1944. 


Paragraphs 6 and 7 of the said orders of August 18, 1944, under 
which the travel now in question was performed, provide: 


6. The unexpired portion of lv granted Ch (IST LT) JOHN D NORTON, 
0541186 AUS, Ch C. ORP, NYPE, Brooklyn, NY, by Par 12, SO 182, this hq, 
cs, is revoked. So much of Par 12, SO, 182, this hq, es, as reads, ““WP his home, 
Palestine, Texas, so as to arrive thereat not later than 22 Aug 44, upon which 
date he is DP reld fr further AD and will revert to inactive status, ’’is amended to 
read: “WP his home Palestine, Texas, to await further orders.’ Auth: WD 
Msgfm AGPO-S-201-—Norton, John Donaid 14, Aug 44. 

7. CH (1ST LT) JOHN D NORTON 0541186 AUS, CH C ORP, NYPE, 
Brooklyn, NY, now at Palestine, Texas, WP Deshon GH, Butler, Pa. rptg upon 


654881"—46——-51 
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arrival to CO for further obsn and treatment. TDN. 501-6 P 432-02 212/50425. 
Auth: WD Msgfm AGPO-S-201—Norton, John Donald, 14 Aug 44. (210.8x 
705.1) 


The dates on which travel was accomplished from the Deshon 
General Hospital to the officer’s home at Palestine under the orders 
of July 31, 1944, are not shown. However, it is shown that the travel 
performed pursuant to the orders of August 18, 1944, was commenced 
at Palestine on August 23, 1944, and paragraph 7 of the orders of 
August 18, 1944, states that the officer is “now at Palestine, Texas.” 
You express doubt as to the propriety of the proposed payment in 
view of the following provisions of paragraphs 26 and ¢ of Army 
Regulations 35-4840: 


b. An officer of the Armygwho, while on a leave of absence, was required by an 
imperative public emergency to return to his station is not entitled to mileage for 
travel performed in returning to his station, nor to mileage for travel in returning 
from his station to the place from which he departed for the purpose of resuming 
his leave status. An officer takes his leave of absence at his own risk; and if the 
Government need his services before his leave expires, it must have them, and he 
must bear his own.expenses in returning to his station. 13 Comp. Dec. 294; 16 
Comp. Dec. 445; 2 Comp. Gen. 424. 

c. An officer under orders to change station at a future date was granted a leave 
of absence. During said leave his date of relief from old station was postponed, 
and he was required to return for further duty. He is not entitled to mileage in 
going to or returning from the place of leave although it was on the route to his 
new station. MS. Comp. Dec., Nov. 26, 1906. 


The rule thus expressed has been recognized for many years by 


the courts and in the decisions of the accounting officers of the Gov- 
ernment. Fitzpatrick v. United States, 37 C. Cls. 332; 13 Comp. 
Dec. 292; 2 Comp. Gen. 424. However, that rule is not for applica- 
tion unless orders requiring a return to the officer’s former station are 
received prior to the expiration of the granted leave of absence. The 
orders of July 31, 1944, granted Lieutenant Norton a leave of absence 
of 15 days, effective August 5, 1944. Counting August 5 as the first 
day of leave, the officer would be in a leave status only through 
August 19, 1944. Paragraphs 6 and 7 of Special Order No. 198, pur- 
porting to revoke the unexpired portion of the prior orders and direct 
travel back to the Deshon General Hospital, were issued on August 18, 
1944, at Baltimore, Maryland; and while the date of the receipt 
thereof by the officer is not shown, it seems apparent that in the 
normal course of events said orders could not have reached him prior 
to the expiration of the granted leave of absence. Under such cir- 
cumstances, the rule stated in the quoted regulations is not for 
application. 

Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, 
366, provides, in pertinent part, as follows: 


Officers of any of the services mentioned in the title of this Act, including 
Reserve components thereof and the National Guard, while on active duty in 
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the Federai service, when traveling under competent orders without troops shall 
receive a mileage allowance at the rate of 8 cents per mile, distance to be computed 
by the shortest usually traveled route * * * 

Unless otherwise expressly provided by law, no officer of the services mentioned 
in the title of this Act shall be allowed or paid any sum in excess of expenses 
actually incurred for subsistence while traveling on duty away from his designated 
post of duty, nor any sum for such expenses actualiy incurred in excess of $7 per 
day. The heads of the executive departments concerned are authorized to 
prescribe per diem rates of allowance, not exceeding $6, in lieu of subsistence to 
officers traveling on official business and away from their designated posts of 
duty * * * 

* + * * * * + 


The head of the department concerned may determine what shall constitute 
a travel status and travel without troops within the meaning of the laws governing 
the payment of mileage or other travel expenses. 

The travel directed in paragraph 7 of the orders of August 18, 
1944, was for the stated purpose of returning Lieutenant Norton 
to the Deshon General Hospital for further observation and treat- 
ment. Therefore, in view of the determination made by the Secretary 
of War under authority contained in section 12 of the Pay Readjust- 
ment Act that an officer performing ‘‘travel to and from a hospital for 
observation and treatment” is in a travel status within the mileage 
laws (paragraph 3, AR 35-4820, January 26, 1944), and since existing 
administrative regulations (War Department Circular No. 260, June 
26, 1944) do not prescribe the payment of per diem allowances 
incident to the performance of travel of that nature, it must be 
concluded that Lieutenant Norton properly is not entitled to a per 
diem allowance and reimbursement of the cost of transportation 
incident to the travel performed under the orders of August 15, 1944. 
However, from the facts presented it appears that he would be entitled 
to a mileage allowance for the official travel involved. Cf. B—43217, 
April 5, 1945, 24 Comp. Gen. 719. 

Accordingly, payment on the voucher presented on the basis 
proposed is not authorized. The voucher will be retained in this office. 


(B-42484) 


SAVED PAY AND ALLOWANCES—FORMER LIGHTHOUSE SERVICE 
EMPLOYEES NOW IN COAST GUARD—FAMILY ALLOWANCE 


The Government’s contribution to the family allowance authorized by the Serv- 
icemen’s Dependents Allowance Act of 1942, as amended, for dependents 
of enlisted personnel should be added to the military pay and allowances of 
former Lighthouse Service employees who were enlisted in the Coast Guard 
pursuant to the act of August 5, 1939, to determine whether such pay and 
allowances are greater than the total of the “‘annual compensation and 
allowances” such men were receiving on the date of their enlistment, which 
is saved to them by section 7 of the latter act. 24 Comp. Gen. 192, recon- 
sidered and affirmed. 

The family allowance authorized by the Servicemen’s Dependents Allowance 
Act of 1942, as amended, to be paid to the dependents of enlisted personnel 
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may not be paid to the dependents of former members of the Lighthouse 
Service who were enlisted in the Coast Guard under authority of the act 
of August 5, 1939, and who, pursuant to section 7 thereof, are receiving the 
saved total annual compensation and allowances of their former Lighthouse 
Service positions by reason of the fact that such compensation and allowances 
exceed the military pay and allowances, including the Government’s contri- 
bution to the family allowance. 24 Comp. Gen. 192, amplified. 
Government’s contribution to the family allowance authorized by the Serv- 
icemen’s Dependents Allowance Act of 1942, as amended, for dependents 
of enlisted personnel—which allowance is payable directly to the dependent 
irrespective of whether pay accrues to the enlisted man or his pay is reduced 
or charged with his share of the allowance—constitutes no part of the pay 
and allowances saved to Coast Guard enlisted men by section 7 (a) of the 
act of July 24, 1941, as amended, upon temporary appointment as warrant 
or commissioned officers. 


Assistant Comptroller General Yates to the Secretary of the Navy, April 24, 1945: 


There has been considered your letter of November 13, 1944, as 
follows: 


Reference is made to the Assistant Comptroller General’s decision to the Sec- 
retary of the Navy of September 7, 1944, B—42484, wherein it is held that in the 
case of enlisted military personnel of the Coast Guard inducted from the former 
Lighthouse Service who are in receipt of ‘‘saved’’ pay and allowances under the 
provisions of section 7 of the Act of August 5, 1939 (14 U.S. C. 181), that part 
of the family allowance contributed by the Government, though paid to the 
dependents of such personnel, “should be added to the military pay and allow- 
ances” of such personnel ‘“‘in determining whether such pay and allowances are 
greater than the total of the ‘annual compensation and allowances’ saved to them 
by the said section 7 of the Act of August 5, 1939.” 

In connection with the above cited decision, there is transmitted herewith a 
letter from the Commandant of the Coast Guard, dated October 20, 1944, with 
accompanying endorsement of the Chief of the Bureau of Supplies and Accounts, 
dated November 6, 1944, with request for reconsideration of the decision of 
September 7, 1944, for reasons fully set forth in the enclosure. It is hoped that, 
upon reconsideration of said decision, you may see your way clear to now holding 
that such part of the family allowance contributed by the Government, though 
paid to the dependents of former Lighthouse Service personnel who were inducted 
into the Coast Guard as enlisted military personnel under the Act of August 5, 
1939, supra, is not required to be added to the military pay and allowances of such 
personnel in determining whether such pay and allowances are greater than the 
total of the “compensation and allowances” under the ‘‘saved pay’’ provision in 
question. 

However, in the event that you should, upon reconsideration of the decision 
of September 7, 1944, adhere to the position therein taken, your further decision 
is requested on the following questions: 

(1) What type of pay and allowances (military or saved) should be used in 
carrying an employee of the former Lighthouse Service, now an enlisted man in the 
Coast Guard, where application for family allowance has been made, and where 
the total of his military pay and allowances, including the Government’s contribu- 
tion to the family allowance, does not equal or exceed the total of his saved pay 
and allowances? 

(2) Whether an enlisted man in pay grade 1 or 2 appointed to temporary 
warrant, commissioned warrant, or commissioned rank, effective on and after 
November 1, 1943, under the provisions of the Act of July 24, 1944 [1941] (55 
Stat. 603), as amended, is entitled to include as an item of saved pay and allow- 
ances the family allowance benefits, i. e., the Government’s contributions, which 
his dependents were receiving on effective date of such temporary appointment? 


The several reasons urged by the Coast Guard in its request for 
reconsideration of that portion of the decision of September 7, 1944, 
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24 Comp. Gen. 192, pertaining to question (b), are set forth in the 
Commandant’s letter of October 20, 1944, in pertinent part, as 
follows: 


4. The foregoing quoted sections [1 and 2 of the Servicemen’s Dependents 
Allowance Act of 1942, as amended] comprise the provisions in the Jaw which 
state the basic grant of the allowance. There is here no language indicating or 
suggesting any limitation in respect to the amount of pay or the manner or basis 
of its determination in order to obtain the grant of the family allowance. The 
only qualification is that it is payable only to the dependent or dependents of an 
enlisted man. The personnel under consideration are enlisted men of the Coast 
Guard. The normal inference from such language is that the grant is definitely 
payable according to the stated terms and that any limitations or qualifications 
appearing later in the Act are to be confined to the specific conditions with respect 
to which they are set forth. 

5. In his decision B-42484 the Comptroller General uses the following argument: 

“Tt would appear that the purpose of the saving clause in section 7 of the Act of 
August 5, 1939, supra, would be met so long as the Government continues to pay 
the man involved—or his dependents—a total amount equal to that received by 
him as a former civilian employee of the Lighthouse Service. That view of the 
saving clause would appear to be fair and equitable both to the Government and 
the man, in that the man and his dependants would continue to be entitled to 
receive from the Government at least the same amount of money previously paid 
on account of his service in a civilian position in the former Lighthouse Service.”’ 

It is submitted that this argument has application and weight only on the 
assumption that conditions remained substantially the same as when the Act of 
August 5, 1939, was enacted. At that time the country was at peace, with no 
contemplation of war whatever. It was a month even before war was declared in 
Europe, and two years and four months before this country was formally involved 
in war. The Family Allowance Act of June 23, 1942, as amended, was designedly 
to make additional provision for the classes of personnel designated, by way of 
allowance to their dependents, due to the existence of war and their participation 
init. It was essentially something additional for such personnel (except as other- 
wise expressly provided) and being granted out of special consideration of wartime 
conditions would, so far as the terms of the Act are concerned, appear to be as 
fully available to persons of the classes included who are compensated on a saved- 
pay basis as to any others. 

6. The Comptroller General’s decision lays much stress on the analogy that he 
finds implied in the provisions of section 8 of the amendatory Act of October 23, 
1943, granting enlisted men of the first, second, and third pay grades an election 
to accept the benefits either of the Servicemen’s Dependents Allowance Act or 
the monetary allowances in lieu of quarters authorized for enlisted men, with 
dependents, of the first three pay grades. * * * 

7. It is to be especially noted that the provision in section 8 of the Act of 
October 23, 1943, relates specifically to an allowance for or on account of an en- 
listed man’s dependents, and it is clear that its express purpose was to avoid 
granting to enlisted personnel of the first, second, and third pay grades a palpable 
duplication of allowance for dependents.: Only in this respect and to this extent, 
i. e., where a duplication in allowance would result, did Congress place any limi- 
tation on the grant of the family allowance to enlisted personnel of the pay grades 
included, and it seems clear that its application should be strictly confined to 
cases where such condition obtains. In the pay and allowances of personnel of 
the former Lighthouse Service at the time of induction into the military organi- 
zation of the Coast Guard there was no provision for dependents or amount in- 
cluded on their account. Such personnel received a base pay, and such allowances 
as they received consisted only of subsistence, or commutation thereof, and 
quarters in kind on shipboard for themselves individually. It may not be ef- 
fectively contended that their pay was in contemplation of support of dependents, 
since the incumbents of such positions received the pay fixed therefor irrespective 
of whether they had dependents or not. Accordingly, there appears to be cogent 
reason for holding that section 8, of the Act of October 23, 1943, has no bearing 
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on the question of family allowance for subject personnel compensated on the 
saved pay basis, and that such personnel of the pay grades specified, having pre- 
viously had no provision for dependents, were placed in status to receive some 
provision therefor in virtue of the Family Allowance Act. Such provision, of 
course, would be a nullity if it were not in addition to what they were already 
receiving. 

8. Moreover, the analogy of section 8 of the Act of October 23, 1943, breaks 
down completely when consideration is had of enlisted personnel in the four 
lower grades to whom section 8 does not apply and for whom no provision is made 
for dependents in their regular allowances. In their case there is no question 
that the Government’s contribution to the family allowance amounts to an out- 
right gratuity, and as suggested above, there is no basis in the Act for regarding 
it otherwise in any case except as specifically set forth. While the law uses the 
term ‘family allowance” for this specific grant, it is clearly an allowance of an 
exceptional and extraordinary kind, of temporary application, and essentially of 
the nature of a gratuity; and it seems reasonable to conclude that Congress, in 
the Act of August 5, 1939, contemplated for comparison only the usual, normally- 
continuous, and then existing allowances. It is also pertinent to note that section 
8 of the Act of October 23, 1943, on which cited decision places much reliance, was 
not enacted until more than a year after the date of the basic family allowance 
Act; yet the problem herein considered existed from the enactment of the basic 
Act in the case of enlisted men of the four lower grades, upon which section 8 of 
the amendatory Act had and has no bearing, and thus may not be regarded as 
controlling on the question at issue. 

9. Under the Comptroller General’s ruling enlisted men of the four lower grades, 
whose pay and allowances are on the military basis, may receive this gratuity, but 
enlisted men of the same grades compensated on the saved pay basis may not 
receive the gratuity without surrendering their saved pay and allowances. The 
effect of the ruling is to hold that Congress did not intend this latter group to 
share in the gratuity which it was providing for other personnel of the armed forces 
in the same grades, and that in section 7 of the Act of August 5, 1939, Congress 
virtually barred itself from thereafter granting to the personnel on saved pay any 
additional compensation or provision whatsoever, even as a gratuity. 

10. For the reasons stated above it is submitted that the view of the saving 
clause in section 7 of the Act of August 5, 1939, set forth in the Comptroller 
General’s decision B-42484 does not do adequate justice to the intent of Congress 
in its enactment; that Congress intended thereby to preserve to personnel of the 
former Lighthouse Service inducted into the military establishment of the Coast 
Guard, who elected to retain the saved pay, any benefits or advantages as to pay 
and allowances acquired or possessed by them in their civilian status, according 
to which intent they would be as eligible as any other enlisted personnel to receive 
any extraordinary or additional grants, authorized by Congress, and that the 
military pay or allowances for comparison with the saved pay were those of the 
kind applicable and in existence at the time of induction. 

11. * * * under the ruling in decision B—42484, the entire family allowance 
amounts to nothing more or less than a voluntary allotment by the enlisted man, 
that it comes entirely from his saved pay and allowances, and that in reality 
there is no Government contribution. Where under the provisions ot section 7 
Act of August 5, 1939, such an enlisted man has elected to retain his civilian pay 
and allowances, it would follow that while so electing there is grave question 
whether his saved pay and allowances are subject to any requirements as to 
allotments or allowances for dependents without his consent, if he or they receive 
no actual contribution from the Government. Thus application to him of the 
Family Allowance Act provisions might involve an impairment of his right to 
saved pay and allowances under the Act of August 5, 1939. In this view it would 
seem that effect could not be given to the provision in section 4, Act of June 23, 
1943, as amended (37 U. 8. C. Supp. III, 204) especially where application for 
family allowance might be made by alleged dependents adverse to his personal 
wishes or interests. Thus the canon of statutory construction that statutes 
apparently in conflict are to be harmonized and both given effect, if not clearly 
incompatible, seems to require, as contended for above, that the Government’s 
contribution to the family allowance be regarded as an additional gratuitous grant, 
available to the personnel under consideration over and above their saved pay and 
allowances. 
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Section 7 of the act of August 5, 1939, 53 Stat. 1217, provides as 
follows: 


Sec. 7. No person commissioned, appointed, or enlisted in the Coast Guard 
pursuant to this Act shall suffer any reduction in the total of the annual compensa- 
tion and allowances which he was receiving on the date of his commission, appoint- 
ment, or enlistment. Upon his retirement from active duty in the Coast Guard, 
the retired pay of any person so commissioned, appointed, or enlisted, shall not 
be less than an annuity computed in accordance with the provisions of section 6 
of the Act of June 20, 1918, as amended and supplemented, substituting, however, 
for purposes of such computation, the annual compensation which he was receiv- 
ing on the date of his commission, appointment, or enlistment in the Coast Guard 
for the average annual pay received by him for the last five years of service. 

In the decision of September 7, 1944, it was concluded, in answer to 
question (b), that the purpose and intent of the saving clause in sec- 
tion 7 of the act of August 5, 1939, 53 Stat. 1217, would be met so long 
as the Government continues to pay a former civilian employee of the 
Lighthouse Service, now in the Coast Guard, or his dependents, a 
total amount equal fo that received by him as a former civilian em- 
ployee of the Lighthouse Service, and, therefore, that the Govern- 
ment’s contribution to the family allowance should be added to the 
military pay and allowances, which otherwise would be payable to 
such person were it not for the said saving clause, in determining 
whether such military pay and allowances are greater than the total 
“annual compensation and allowances” saved to him by the said 
section 7 of the 1939 act. 

The original submission in the matter merely presented the question 
of the propriety of including that portion of the family allowance 
contributed by the Government to the dependents of a former Light- 
house Service employee in making the comparison between his military 
pay and allowances and the total annual compensation and allowances 
he was receiving at the time of his enlistment. However, the present 
submission indicates that it is the administrative view that such an 
enlisted man is entitled to receive not only the saved compensation 
and allowances of his former civilian position, if it is greater than the 
combined total of his military pay and allowances including the Govern- 
ment’s contribution to the family allowance, but, also, to have his 
dependents receive the family allowance benefits, notwithstanding 
that the pay and allowances, including the family allowance benefits, 
payable in his enlisted status, exceed the compensation and allow- 
ances he was receiving when he enlisted. 

The only right saved by section 7 of the act of August 5, 1939, to an 
employee of the former Lighthouse Service, now in the Coast Guard, 
under the act of August 5, 1939, is that he shall suffer no reduction “in 
the total of the annual compensation and allowances which he was 
receiving on the date of his commission, appointment, or enlistment.” 
The amount of such saved compensation and allowances became fixed 
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as of the date of his commission, appointment, or enlistment in the 
Coast Guard and thereafter was not subject to variation. 21 Comp. 
Gen.849. The said section 7 merely contemplates the payment by the 
Government of an amount of money equal to that previously paid on 
account of his service in a civilian position in the former Lighthouse 
Service, until the emoluments incident to his enlisted status equal or 
exceed the amount saved to him as a former civilian employee. 

At the time the benefits of section 7 of the 1939 act were bestowed 
upon civilian employees of the former Lighthouse Service voluntarily 
enlisting in the Coast Guard, the base pay of an enlisted man of the 
lowest grade in the Coast Guard was $21 per month; there was no 
provision.for the payment of a quarters allowance for dependents; an 
outfit or clothing allowance was authorized only upon first enlistment, 
with no periodic payments for maintenance and replacement of 
clothing; there was no provision for increase in pay due to service 
at sea or foreign service; and there was no provision for an allowance 
for dependents. Thus, when the pay of other enlisted men was as 
low as $21 per month and none of the above-mentioned monetary 
benefits were authorized, these civilian employees of the former 
Lighthouse Service who entered the Coast Guard were accorded 
preferential treatment in that they were permitted to continue to 
receive the greater compensation and allowances which attached to 
their former civilian Government employment—a benefit not accorded 
other Government employees entering the military or naval service. 
Also, such personnel are not restricted to the “saved” compensation 
and allowances of their former civilian positions, by virtue of their 
enlisted status in the Coast Guard, because when the total of the 
benefits accruing to such a person incident to his enlisted status in 
the Coast Guard exceed the compensation and allowances which 
attached to his employment in the former Lighthouse Service, he 
becomes entitled to the statutory emoluments applicable to his en- 
listed grade in the Coast Guard. Thus, the monetary benefits 
accruing to such a person may exceed those provided for enlisted 
men generally of his grade and length of service, but under no cir- 
cumstance would he be required to accept less than those authorized 
for enlisted men generally. In other words, he receives either the 
civilian compensation and allowances of his former Lighthouse 
Service employment, or the statutory benefits specifically provided 
for enlisted men of the Coast Guard, whichever is greater. But he 
may not, within the reasonable contemplation of the law, receive 
the compensation and allowances of his former Lighthouse Service 
employment plus the additional monetary benefits provided for 
enlisted men generally. 
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An examination of the legislative history of the Servicemen’s 
Dependents Allowance Act of 1942, as amended, 57 Stat. 577, dis- 
closes that the testimony of the various persons appearing before the 
committees—including that of Navy personnel—had reference to 
enlisted personnel receiving the pay and allowances provided for en- 
listed personnel, generally, and no mention appears to have been made 
at such hearings with respect to enlisted men of the Coast Guard re- 
ceiving saved compensation and allowances of their former civilian 
positions in the Lighthouse Service. While the said act is by its pro- 
visions made applicable to the dependent or dependents of “‘any en- 
listed man,”’ within the limitations therein prescribed, it may not be 
assumed that the Congress intended to grant a selected group of en- 
listed men in the Coast Guard the right to receive the higher compen - 
sation and allowances of their former civilian positions in the Light- 
house Service and at the same time to have their dependents receive 
the family allowance benefits. In any event, if it be the view of the 
Coast Guard that present war conditions justify this particular group 
of enlisted men receiving the greater compensation and allowances of 
their civilian Lighthouse Service employment and in addition thereto 
the monetary benefits provided for enlisted men generally, then the 
matter is properly for administrative presentation to the Congress 
for its consideration where the whole subject of ‘“‘saved’’ compensation 
and allowances now authorized for this particular group of men may 
be considered in the light of conditions arising since the passage of the 
1939 statute. 

This matter has been given the most careful consideration in view 
of the representations made in the Commandant’s letter, but I find 
nothing therein which would warrant any change in the conclusion here- 
tofore reached by this office in the decision of September 7, 1944, with 
respect to question (b). 

As to your second question, section 7 (a) of the act of July 24, 1941, 
55 Stat. 603, as amended by the act of November 30, 1942, 56 Stat. 
1023, provides as follows: 


The permanent, probationary, or acting appointments of those persons tempo- 
rarily appointed in accordance with the provisions of this Act shall not be vacated 
by reason of such temporary appointments, such persons shall not be prejudiced 
thereby in regard to promotion, advancement, or appointment in accordance 
with laws relating to the Regular Navy or Marine Corps, and their rights, benefits, 
privileges, and gratuities shall not be lost or abridged in any respect whatever by 
their acceptance of commissions or warrants hereunder: Provided, That except as 
otherwise provided herein no person who shall accept a commission or warrant 
under sections 2 and 3 of this Act shall, while serving thereunder, be entitled to 
pay or allowances except as provided by law for the position temporarily occupied: 
Provided further, That no person temporarily appointed under the authority 
of this Act shall suffer any reduction in pay and allowances to which he was 
entitled at the time of such temporary appointment nor shall he suffer any reduc- 
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tion in pay and allowances to which he was entitled under a prior temporary 
appointment in a lower rank or grade: Provided further, That enlisted men who 
are temporarily appointed to commissioned rank under the authority of this Act 
shall be entitled to the pay and allowances of warrant officers with equivalent 
service or to the pay and allowances provided by law for the position temporarily 
occupied, whichever is greater: And provided further, That the provisions of this 
subsection shall be applicable to all personnel heretofore temporarily appointed 
to any grade or rank except that no back pay or allowances shall accrue prior to 
June 1, 1942. 


In discussing the rights, benefits, etc., saved to enlisted persons 
upon their ‘temporary appointment to warrant or commissioned 
rank, it was stated in decision of May 7, 1942, 21 Comp. Gen. 991, in 
connection with section 7(a) as originally enacted, that— 


The first clause of section 7(a) provides for the saving of the status in the Regu- 
lar Navy or Regular Marine Corps in the permanent, probationary, or acting 
appointment held in the regular establishment, and it saves to such persons their 
right to promotion, advancement, or appointment “in accordance with laws re- 
lating to the Regular Navy or Marine Corps” and further that “their rights, bene- 
fits, privileges, and gratuities shall not be lost or abridged in any respect whatever 
by their acceptance of commissions or warrants” under the act. This last pro- 
vision relates to the rights, benefits, privileges, and gratuities that might have 
accrued or which might thereafter accrue to them in their status in the Regular 
Navy or Regular Marine Corps under their permanent, probationary, or acting 
appointments, but it does not authorize any money benefits to them under their 
permanent, probationary, or acting appointments in the Regular Navy or Marine 
Corps while holding a temporary appointment as authorized in the act. This is 
made clear by the first proviso which denies to them any pay or allowances while 
serving under a temporary appointment except the pay and allowances provided 
by law for the position temporarily occupied. The second proviso is a savings 
clause applying to the pay provisions in the first proviso, that is, the first proviso 
having fixed their pay and allowances under their temporary status, the second 

roviso is: 
, ‘“‘* * * That no person temporarily appointed under the authority of this 
Act shall suffer any reduction in pay and allowances to which he would have been 
entitled had he not been so temporarily appointed.” 

This last proviso of the section negatives any savings of pay or allowances in 
the first part of section 7(a), otherwise, it would be merely a repetition. The 
permanent status with all its rights, benefits, privileges, and gratuities continues, 
except as to pay and allowances; and the pay and allowances accruing under the 
temporary appointment are subject to the savings clause in last proviso of the 
said:section 7(a). Pay, or allowances payable in money, of any kind or character 
which might have accrued under the permanent status do not accrue to the person 
in excess of that provided for his temporary office except as such pay and allow- 
ances may fall within the savings clause in the said last proviso. If the person 
is entitled to promotion or advancement in due course, or to appointment after 
the stipulated legal period, applicable to his permanent status at the time of tem- 
porary appointment he will be entitled to such promotion, advancement, or ap- 
pointment in the permanent service subject to all provisions of law for such 
promotion, advancement, or appointment, but his pay and allowances in his 
temporary status will be governed by the provisions made in the provisos of 
section 7(a). 


Thus, the only ‘money benefits” saved to persons temporarily ap- 
pointed to commissioned or warrant rank under the said act are the 
“pay and allowances” to which they were entitled at the time of such 
temporary appointment. The pay and allowances of enlisted men 
being specifically prescribed by statute, it seems clear that the Gov- 
ernment’s contribution to the family allowance—which is payable 
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directly to the dependent or dependents of an enlisted man irrespective 
of whether pay accrues to him or his pay is reduced or charged with 
his share of the family allowance—constitutes no part of the pay and 
allowances of an enlisted man within the contemplation of section 
7(a) of the act of July 24, 1941, as amended. That this is the correct 
view of the said section appears to have been recognized by the Navy 
Department in ALNAV 183-43, dated November 12, 1943, which 
provides, in pertinent part, as follows: 


* * * On advancement to warrant or commissioned rank * * * fam- 
ily allowance checkages will be stopped * 


- * * * * * x 


5. Dependents of enlisted personnel promoted to warrant or commissioned 
rank not entitled family allowance and such allowance not considered in com- 
puting saved pay. 


Accordingly, question (2) is answered in the negative. 


(B-48665) 


MILEAGE—TRAVEL OF ARMY OFFICERS BY GOVERNMENT AIRPLANE 
IN CONJUNCTION WITH OTHER MEANS 


Where an Army officer, in traveling by circuitous route for personal convenience 
on change of station, travels by rail, etc., to a point from which the distance 
to his new station is equal to or greater than the distance from the old to 
the new station, and thence by Government airplane to a point from which 
he completes the travel to his new station by other means of conveyance, the 
travel by Government airplane is to be regarded as official travel—for which 
no mileage is payable—for the distance between the old and new stations, 
less the distance traveled by other means on the last leg of his journey. 23 
Comp. Gen. 573, amplified. 

Where an Ary officer, in traveling by circuitous route for personal convenience 
on change of station, travels by rail, etc., to a point from which the distance 
to his new station is less than that between the old and new stations, and 
thence by Government airplane to a point from which he completes the travel 
to his new station by other means of conveyance, the travel by Government 
airplane is to be considered official travel—for which no mileage is payable— 
only for the distance between the point at which travel was commenced by 
Government airplane and the new station, less the distance traveled by other 
means on the last leg of his journey. 23 Comp. Gen. 573, amplified. 


Acting Comptroller General McFarland to Lt. Col. J. A. Milton, Army of the 
United States, May 3, 1945: 

There has been received by second indorsement of March 22, 1945, 
from the Fiscal Director, Army Service Forces, your letter dated 
February 23, 1945, requesting decision whether you are authorized to 
make payment on a voucher, submitted therewith, stated in favor of 
First Lieutenant John W. Cunningham, AC, covering mileage for 
travel performed from Camp Atterbury, Indiana, to Santa Ana Army 
Air Base, Santa Ana, California, pursuant to orders dated January 
24, 1945. 

Paragraph 40, Special Orders No. 24, Army Service Forces, Recep- 
tion Station No. 6, Headquarters 1558th Service Unit, Camp Atter- 
bury, Indiana, dated January 24, 1945, is as follows: 
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40. The following named Officers, ACMCOUnkn, having retd to the US and 
having reptd this Sta in comp with 1st Ind Gp Movmt O as indicated. ASF 
NYPE, Camp Kilmer, NJ, dtd 22 Jan 45 are reld fr atchd 1558th SU, this sta and 
are asgd to AAF REDISTRIBUTION STATION NO 4, AAB SANTA ANA, 
CALIF. Officers are granted a delay enroute of twenty-one (21) days, departing 
this Sta 24 Jan 45. (EDCMR 28 Jan 45). Officers will rept to CO Sta indicated 
for processing and reasgmt on 18 Feb 45. 

Rank Name ASN MOS Lv Address 


*. . . oz * * . 


E 118-6 
1st Lt. CUNNINGHAM, JOHN W. O-750071 1035 64SN Mulberry St., Muncie, Ind.. 
o * 7 . o e - 


WP PCS TDN TPA FSA 501-31 P 431-01, 02, 03, 07, 08, 221/50425. (Auth: WD 
AGO Ltr 370.5 dtd 16 Aug 44. Subj: PRI). 






The said orders designate the change of station therein directed 
as a permanent change of station and it is stated on the voucher 
executed by the officer that the travel from Camp Atterbury to Santa 
Ana Army Air Base was performed between January 24, 1945, and 
February 18, 1945, as follows: Camp Atterbury to Muncie, Indiana, 
by rail; Muncie to Indianapolis, Indiana, by privately owned con- 
veyance; Indianapolis to Cincinnati, Ohio, by rail; Cincinnati to At- 
lanta, Georgia, by commercial air; Atlanta to Tampa, Florida, by 
rail; Tampa to Fort Myers, Florida, and return, by highway; Tampa 
to Los Angeles, California, via Houston, Texas, Tucson, Arizona, and 
Fresno, California, by Government plane; Los Angeles to Santa Ana, 
California, by rail; and Santa Ana to Santa Ana Army Air Base by 
Government automobile. It is indicated that no Government trans- 
portation requests were furnished in connection with the above travel. 

It is well established that an officer is not entitled to mileage for 
travel performed by Government aircraft. 8 Comp. Gen. 225; A- 
33221, dated September 18, 1930. War Department Circular No. 260 
dated June 26, 1944, provides that reimbursement will be made on a 
mileage basis for travel performed in connection with a permanent 
change of station except when such travel is performed by Govern- 
ment-owned or Government-operated aircraft. For such air travel 
a per diem at the rate of $7 is prescribed. Those provisions of the 
said circular are based on section 12 of the Pay Readjustment Act 
of 1942, 56 Stat. 364, as amended by section 9 of the act of September 
7, 1944, 58 Stat. 730. 

In the decision of this office dated February 7, 1944, 23 Comp. Gen. 
573, cited in your letter, there was considered the right of officers to 
mileage incident to official travel where that travel was intermingled 
with personal travel; performed by indirect routes; and performed 
in part, by Government aircraft. It was stated in the said decision: 

Where there is an intermingling of official and personal travel by indirect 
routes, complicated by the combined use of Government airplanes and other 
means to make the journey, the varying circumstances would seem to preclude 


any method of adjustment entirely satisfactorily in all cases. However, the 
primary question in all such cases insofar as the adjustment of mileage pay- 
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ments for official travel is concerned, is as to what part of the journey by 
Government airplane properly should be regarded as official travel. Considering 
the different aspects of that problem, it would appear that, as a general rule, 
the travel by Government airplane, irrespective of direction or circuity, reason- 
ably is to be regarded as official travel toward the ordered destination to the 
extent, and only to the extent, that it reduces the distance which the officer 
travels by other means below the official distance of the ordered travel. That is, 
for example, if the official distance of ordered travel for mileage purposes is 
1,000 miles and by traveling part way, circuitously or otherwise, by Government 
airplane, the travel by other means is reduced to 800 miles, 200 miles of the 
airplane travel is to be regarded as official travel by air toward the ordered 
destination, for which no mileage is payable, thus reducing the official distance 
for which mileage is payable to 800 miles. Such method of adjustment appears 
fair both to the Government and to the traveler, in that it allows mileage for 
the distance, but only for the distance—not exceeding the official distance, of 
course—which the officer actually travels by other means in complying with his 
orders, by reason of having made part of his journey in a Government airplane. 

It is to be noted that in the example mentioned in that decision the 
officer began his travel by Government plane at his old station and 
that in the present case, Lieutenant Cunningham began his travel from 
his old station by means other than Government plane. However, as 
stated in the decision of February 7, 1944, the primary question in all 
such cases is as to what part of the journey by Government airplane 
properly should be regarded as official travel. The only reasonable 
approach to that question is to consider travel by Government plane as 
official travel only insofar as such travel makes official travel by other 
means unnecessary. For example, if an officer under orders to make 
a permanent change of station from Chicago, Illinois, to San Fran- 
cisco, California, travels by means other than Government plane to a 
point from which the distance to San Francisco is equal to or greater 
than the distance from Chicago to San Francisco, and from that point 
travels by Government plane to within 100 miles of San Francisco, the 
travel by Government plane—except for that 100 miles—has made all 
travel by other means between Chicago and San Francisco unnecessary 
and the travel by Government plane would be considered official travel 
for the distance between Chicago and San Francisco less 100 miles. 
On the other hand, if the same officer under the same circumstances, 
had performed travel by means other than Government plane to a 
point from which the distance to San Francisco was less than the 
distance from Chicago to San Francisco and from that point had pro- 
ceeded to within 100 miles of San Francisco by Government plane, the 
travel by Government plane would be considered official travel only 
insofar as it made unnecessary travel by other means between the point 
where Government plane travel commenced and the officer’s new sta- 
tion. That is, if the official distance from the point at which Govern- 
ment plane travel was commenced to San Francisco was 1,000 miles 
and travel by Government plane from that point placed the officer 
only 100 miles from San Francisco, the travel by Government plane 
would be considered official travel to the extent of 900 miles and the 
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officer would be entitled to mileage for the official distance between 
Chicago and San Francisco less 900 miles. 
The official distance from Tampa, Florida—the point at which the 


officer commenced travel by Government plane—to Santa Ana Army 
Air Base is greater than is the official distance from Camp Atterbury 


to Santa Ana Army Air Base. Therefore, under the rule mentioned 
above Lieutenant Cunningham is entitled to mileage for only the 
distance from Los Angeles to Santa Ana Army Air Base, all other 
official travel between his old station and his new station being consid- 
ered travel by Government plane. 

Accordingly, mileage at the rate of 8 cents per mile may be paid for 
the official distance from Los Angeles to Santa Ana Army Air Base, 
iess 3 cents per mile for the distance traveled by Government auto- 
mobile from Santa Ana to Santa Ana Army Air Base. On that basis 
payment of the submitted voucher, when properly certified for pay- 
ment, is authorized, if otherwise correct. The voucher is returned 
herewith. 


(B-47363) 


LUMP-SUM PAYMENTS TO AIR CORPS RESERVE OFFICERS TEMPO- 
RARILY APPOINTED TO HIGHER GRADE IN THE ARMY OF THE 
UNITED STATES 


An Air Corps Reserve officer on active duty when temporarily appointed to 
a higher grade in the Army of the United States for duty with the Air Corps 
“without vacating his existing commission in the * * * Officers’ Re- 
serve Corps,” under authority of the act of February 16, 1942, is to be 
regarded as continuing in the status of a reserve officer on active duty while 
serving under the temporary appointment, for the purpose of computing 
the lump-sum payment to which he is entitled under section 6 of the Army 
Aviation Cadet Act of June 3, 1941, for each complete year of service “as 
such officer” (Air Corps Reserve officer), upon release from active duty. 


Assistant Comptroller General Yates to Col. Carl Witcher, U. S. Army, May 4, 
1945: 


By indorsement of January 22, 1945, of the Fiscal Director, Army 
Service Forces, there was transmitted to this office your letter dated 
December 22, 1944, as follows: 


Pay and Allowance Account, W. D. Form 336, covering claim of Lt. Col. Alfred 
S. Koch, A. C. O. 111 122, for lump-sum payment of $500.00 for each complete year 
of active service with the Air Corps, is forwarded requesting advance decision 
as to legality of paying the account as stated. 

It will be noted from correspondence and special orders forwarded in support 
of the above-mentioned voucher that Lt. Col. Koch was ordered to active duty 
on 3 October 1942, in the grade of Captain, Air Corps Reserve, for duty with 
the Air Corps, and was subsequently promoted to the grade of Major, Army 
of the United States, then to the grade of Lieutenant Colonel, Army of the 
United States, being in the latter grade and component at the time of his release 
from active duty on 9 June 1944. Lt. Col. Koch was assigned to duty with the 
Air Corps throughout the period involved. 

Doubt exists as to whether or not an Air Corps Reserve officer ordered to 
active duty as such, and subsequently promoted to a temporary grade in 
the Army of the United States under authority of Public Law 455—77th Congress, 
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would be considered as having performed active duty as an Air Corns Reserve 
officer after being promoted to a temporary grade in the Army of the United 
States. 


The undersigned is a disbursing officer and the voucher in question was 
submitted to me for payment, 


It was held in a decision of this office dated December 5, 1944, 
B-44390, 24 Comp. Gen. 423, to the Secretary of War, that the lump- 
sum payment of $500 for each complete year of active service author- 
ized for Air Corps Reserve officers by the act of June 16, 1936, as 
amended by the Army Aviation Cadet Act of June 3, 1941, 55 Stat. 
240, was not applicable to persons appointed as officers in the Army 
of the United States under the act of September 22, 1941, 55 Stat. 728, 
by virtue of their assignment to duty in the Air Corps. It was pointed 
out in that decision that such lump-sum payments were authorized 
by the Congress primarily to stimulate peacetime commitments for 
aviation training and extended periods of active duty by Air Corps 
Reserve officers. 

The question in the present case is whether a person, who, while 
so serving on active duty as an officer in the Air Corps Reserve is 
temporarily appointed to a higher grade in the Army of the United 
States under the act of February 16, 1942, 56 Stat. 94 (Public Law 
455, 77th Congress), may include his subsequent service in the compu- 
tation of the lump-sum payment. 


Section 2 of the act of June 16, 1936, 49 Stat. 1524, as amended by 


section 6 of the Army Aviation Cadet Act of June 3, 1941, 55 Stat. 240, 
provides as follows: 


Whenever any Air Corps Reserve officer who has not been selected for com- 
mission in the Regular Army is released from active duty that has been con- 
tinuous for one or more years, he shall be paid a lump sum of $500 for each 
complete year of active service as such officer, and if released from active duty 
otherwise than upon his own request, or as a result of inefficient or unsatisfactory 
service as determined by the Secretary of War, such lump-sum payment shall 
be prorated for fractional parts of each year of such active service. The lump- 
sum payments herein authorized shall be in addition to any pay, allowances, 


compensation, or benefits which such officers may otherwise be entitled to receive. 
[Italics supplied.] 


Public Law 455, approved February 16, 1942, 56 Stat. 94, provides: 


That, during any war in which the United States is now engaged, any officer 
of the Regular Army Air Corps, any officer of the Regular Army other than 
Air Corps who is assigned to duty with any tactical unit, or any installation, 
or any staff, of the Air Corps, any officer of the Air Corps Reserve or any other 
section of the Officers’ Reserve Corps assigned to duty with any tactical unit, 
or any installation, or any staff, of the Air Corps, any oflicer of the National 
Guard of the United States ordered into the active military service of the 
United States with an Air Corps unit or assigned to duty with any tactical unit, 
or any installation or any staff, of the Air Corps, and any officer directly com- 
missioned in the Army of the United States and assigned to duty with any 
tactical unit, or any installation, or any staff, of the Air Corps, may be appointed 
to higher temporary grade not above that of colonel, without vacating his exist- 
ing commission in the Regular Army, the Officers’ Reserve Corps, the National 
Guard of the United States, or the Army of the United States, as the case may be. 
The provisions of this Act shall not apply to officers of the arms and services 
other than Air Corps who are assigned to those units or detachments of such 
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arms or services on duty with the Air Corps. Officers so appointed shall be 
appointed and commissioned in the Army of the United States and shall take 
rank in the grade to which appointed from the date stated in their commissions 
or letters of appointment. Such appointments shall continue until six months 
after the termination of any war in which the United States is now engaged 
unless sooner terminated by order of the President, or until relieved from 
assignment to the duty herein described, whichever is the earlier: Provided, 
That the temporary promotion of any officer under the terms of this Act shall 
not prevent his subsequent permanent promotion nor, if eligible therefor, his 
subsequent temporary promotion under section 4 of the Act of June 16, 1936 
(49 Stat. 1525) or under section 127a of the National Defense Act, as amended: 
Provided further, That during the period described herein, and in order to 
preserve relative rank in grade, every Regular Army Air Corps officer shall 
take rank in grade within the Air Corps from the date of the earliest promotion 
to that grade under this or any other provisions of existing law. Officers 
temporarily appointed under this Act shall be entitled to the pay, flying pay, 
and allowances pertaining to the grade to which temporarily appointed. No 
officer holding temporary rank under the provisions of this Act shall be eligible 
to command outside the Air Corps, except by seniority under his permanent 
commission, unless specifically so ordered by competent authority. 

It will be noted that this latter act authorizes, inter alia, the appoint- 
ment of any officer of the Air Corps Reserve “assigned to duty with 
any tactical unit, or any installation, or any staff, of the Air Corps”, 
toa higher temporary grade, not above that of colonel, in the Army 
of the United States, “without vacating his existing commission in 
the * * * Officers’ Reserve Corps * * *.” It is further pro- 
vided that such temporary promotion shall not prevent the officer’s 
permanent promotion or temporary promotion under certain other 
laws if eligible therefor. 

The act of June 16, 1936, as amended, supra, specifically provides 
that Air Corps Reserve officers shall be paid the lump sum therein 
provided for “each complete year of active service as such officer.” 
Hence, the quoted language requires active service as an Air Corps 
Reserve officer as a prerequisite to payment of the lump sum. As 
expressly provided in the said act of February 16, 1942, an Air Corps 
Reserve officer promoted thereunder does not vacate his existing com- 
mission while serving under the appointment to the higher grade in 
the Army of the United States. The question is whether such an 
officer may be regarded as continuing to serve as an Air Corps Reserve 
officer within the scope of the lump-sum payment provisions of the 
said act of June 16, 1936, as amended. 

At the time of the enactment of the said act of February 16, 1942, 
the provisions of law governing promotions of Regular Army officers— 
except permanent promotions prescribed by statute—and promotions 
of members of the Officers’ Reserve Corps, were contained in sections 
37 and 127a of the National Defense Act, as amended, and section 4 
of the act of June 16, 1936, 49 Stat. 1525, which respectively provide 
as follows: 

Seo. 37. Officers’ Reserve Corps.— 

For the purpose of providing a reserve of officers available for military service 
when needed there shall be organized an Officers’ Reserve Corps consisting of 
general officers and officers assigned to sections corresponding to the various 
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branches of the Regular Army and such additional sections as the President 
may direct. The grades in each section and the number in each grade shall be 
as the President may prescribe. All persons appointed in the Officers’ Reserve 
Corps are reserve officers and shall be commissioned in the Army of the United 
States. * * * Promotions in all grades of officers who have established, or 
may hereafter establish, their qualifications for such promotion, and transfer, 
shall be made under such regulations as may be prescribed by the Secretary of 
War .°- 9? &., 


Section 127a. Miscellaneous Provisions: 


In time of war or national emergency determined by the President any officer 
of the Regular Army may be appointed to higher temporary grade without vacat- 
ing his permanent appointment. In time of war any officer of the Regular Army 
appointed to higher temporary grade, and all other persons appointed, as officers, 
shall be appointed and commissioned in the Army of the United States. * * * 


Section 4 of the act of June 16, 1936: 


That the President is authorized to appoint, by and with the advice and con- 
sent of the Senate, to temporary rank in grades of colonel, lieutenant colonel, 
and major, without vacating their permanent commissions, such of officers of 
the Regular Army Air Corps as the Secretary of War, from time to time, may 
determine as necessary to meet the administrative, tactical, technical, and train- 
ing needs of the Air Corps * * *. Provided, That such temporary appoint- 
ments shall be made in order of seniority of the appointees in each grade in 
accordance with their standing on the relative rank list of Air Corps officers in 
their permanent grade * * *, 


There is included in the report of the Senate Committee on Military 
Affairs, Senate Report No. 953, 77th Congress, 2d Session, recom- 
mending passage of S. 2182, which subsequently was enacted into law 


as the said act of February 16, 1942, supra, a letter dated January 7, 
1942, from the Secretary of War, setting forth the administrative 
reasons for recommending enactment of the proposed legislation, the 
letter being in part, as follows: 


At the present time a variety of laws and regulations affect the problem of 
temporary promotion of officers on duty with the Army Air Forces. Regular 
Army officers, whether commissioned in the Air Corps or in other branches, may 
be promoted by selection in the Army of the United States under section 127a 
of the National Defense Act, as amended. Such promotion is available for 
officers of all branches of the Regular Army. It is unfair, however, to officers 
of other branches to give temporary promotion under section 127a to a larger 
proportion of Air Corps officers than the officer strength of the Air Corps bears 
to the officer strength of the other branches. Temporary promotion of Regular 
Army Air Corps officers under section 127a is, therefore, in practice consider- 
ably slower than the needs of the Army Air Forces require. This difficulty can 
in large part be obviated if temporary promotion by selection in the Air Corps 
does not involve command outside the Air Corps. 

Regular Army Air Corps officers may also be temporarily promoted, in order 
of seniority, to the grade of major, lieutenant colonel, and colonel under the act 
of June 16, 1936, (49 Stat. 1525). Such promotion does not involve command 
outside of the Air Corps. It should, however, be extended to all grades below 
that of general oflicer and enlarged to permit promotion by selection in time of 
war or national emergency. 

Reserve officers whether in the Air Corps or other branches, assigned to duty 
with the Air Corps, may be promoted in the Army of the United States under 
section 37 of the National Defense Act. War Department policy at present pro- 
vides for the temporary promotion of this class of officers. Such promotion, 
however, again involves command outside the Air Corps and like promotion 
under section 127a is slower than the occasion requires. It also frequently re- 
sults in complications with respect to relative rank and command functions 
since a reserve oflicer temporarily promoted under section 37 outranks and has 
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wider command than a Regular Army officer temporarily promoted to the same 
grade at an earlier date under the act of June 16, 1936, who subsequently receives 
a permanent promotion to that grade. 

See, also, the report of the House Committee on Military Affairs on 
the said bill, H. R. No. 1737, dated February 3, 1942, to the same effect. 

It thus appears that the act of February 16, 1942, was enacted to 
enable the War Department to accelerate promotions of officers in the 
various components of the Army Air Force as specially required by 
the needs of that branch of the service and, at the same time, to protect 
the seniority rights of officers in other branches of the service—results 
which were not obtainable under the provisions of the then existing 
statutes. In view of such purposes, it is hardly conceivable that the 
Congress intended that such an appointment of an Air Corps Reserve 
officer on active duty to a temporary higher grade in the Army of the 
United States, solely for duty with the Air Corps in such higher 
grade, without vacating his commission in the Air Corps Reserve, 
should have the effect of stopping the accrual of the statutory lump- 
sum payment of $500 a year expressly granted by the act of June 16, 
1936, as amended, to Air Corps Reserve officers upon release from con- 
tinuous active duty as such officers. If such were the case, the result 
in most cases of such temporary appointments to the next higher grade, 
particularly with respect to officers serving in the lower grades, would 
be to take away from the officer practically the equivalent of the in- 
creased pay and allowances of the higher grade, leaving the promotion 
largely bare of benefits. There is nothing in the legislative history 
of the act of February 16, 1942, to suggest that any such anomalous 
results were contemplated. 

The legislative reports and the letter of the Secretary of War, supra, 
read in conjunction with the last sentence of the act, respecting the 
exercise of command by such officers outside the Air Corps, show that 
it was contemplated that officers appointed thereunder to higher tem- 
porary grades in the Army of the United States actually would serve 
in a dual status. The last sentence of the act provides that no officer 
holding temporary rank thereunder shall be eligible to command 
outside the Air Corps, “except by seniority under his permanent com- 
mission”, unless specifically so ordered by competent authority. The 
reason for such provision was explained in the report of the House 
Committee on Military Affairs as follows: 





Your committee believes that the officers of the air forces, who will receive this 
much more rapid promotion, must necessarily be young officers and that their 
training and experience, though qualifying them for command in the Air Corps, 
will not necessarily qualify them for command over officers of greater experience 
in the other arms and services. * * * 

* * = * - * ” 

This provision will prevent the automatic assumption of command under this 
class of temporary commission by the higher grades of air forces officers, but 
with relatively little experience outside of the air forces, over troops of other 
arms or services, unless competent authority shall decide that a specific officer 
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of especially high qualifications is competent to assume such command in a 
specific case. This will prevent discrimination against experienced officers of 
the ground services. 

As it is expressly provided that no officer temporarily appointed 
under the act shall exercise command outside the Air Corps, “except 
by seniority under his permanent commission”, the act clearly con- 
templates that such officers will exercise command outside the Air 
Corps by seniority under their permanent commissions. It neces- 
sarily follows that officers so appointed serve in a dual status, that is, 
they serve in the higher temporary grades and ranks for Air Corps 
purposes, while continuing to serve under their permanent commis- 
sions for purposes of command outside the Air Corps. Hence, an Air 
Corps Reserve officer on active duty, who is appointed to a higher tem- 
porary grade under the said act, continues to serve as an Air Corps 
Reserve officer on active duty under his permanent commission for the 
purpose of command outside the Air Corps. There being no purpose 
whatever shown by the said act of February 16, 1942, or its legislative 
history, that Air Corps Reserve officers on active duty appointed to 
higher temporary grades thereunder should thereby lose their rights 
to the continued accrual of the lump-sum payments granted by the act 
of June 16, 1936, as amended, as an added inducement for Air Corps 
Reserve oflicers to commit themselves to long periods of active duty, 
I think the doubt in the matter properly is to be resolved by regarding 
such officers, so serving in a dual status, as likewise continuing to serve 
on active duty as Air Corps Reserve officers within the provisions of 
the latter act. 

With respect to the proposed payment of the lump sum to Lieu- 
tenant Colonel Kech, it is noted that the voucher transmitted with 
your letter is stated in the amount of $1,000, whereas the papers sub- 
mitted in support thereof disclose that, so far as pertinent to the 
present matter, he had continuous active duty in the status of an Air 
Corps Reserve oflicer, as determined herein, only from October 3, 
1942, to June 9, 1944—a period of approximately one year and eight 
months. Also, it is stated that the officer’s release from active duty 
was granted upon his own request in order that he might return to a 
position with the Civil Aeronautical Commission. 

The said act of June 16, 1936, as amended, authorizes payment of a 
iump sum of $500, under certain conditions, to Air Corps Reserve 
officers “for each complete year of active service as such officer” and 
further provides for the prorating of the said lump sum for fractional 
parts of a year if the officer is “released from active duty otherwise 
than upon his own request, or as a result of ineflicient or unsatisfactory 
service as determined by the Secretary of War.” ‘Therefore, since 
Lieutenant Colonel Koch performed active duty in excess of one year 
but less than two years, and his release was granted upon his own 
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request, he is entitled under the provisions of the said act to a lump- 
sum payment of $500, only, and not to $1,000 as shown on the voucher, 
Payment on the voucher, if corrected to $500, is authorized 
accordingly. 

The voucher and supporting papers are returned herewith. 


(B-48808) 


FEDERAL ALLOTMENTS FOR NURSE TRAINING—ELIGIBILITY OF 
GALLINGER MUNICIPAL HOSPITAL 


The holding in decision of March 18, 1944, 23 Comp. Gen. 694, to the effect that 
Federal institutions operated with appropriated moneys may not be allotted 
funds appropriated to carry out the nurse training program authorized by 
the act of June 15, 1943, as amended, is inapplicable to Gallinger Municipal 
Hospital, which is an instrumentality of the District of Columbia and not a 
Federal institution operated with Federal funds within the meaning of said 
decision. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, May 4, 1945: 


Consideration has been given to your letter of March 29, 1945, as 
follows: 


The Capital City School of Nursing of Gallinger Municipal Hospital is desirous 
of ascertaining whether or not it is entitled to funds from the United States 
Public Health Service for Cadet Nurses under the Boltor Act. 

The following letter, dated November 3, 1944, from the Federal Security Agency 
of the United States Public Health Service, Bethesda Station, Washington 14, 
D. C., was received by the Deputy Superintendent of Gallinger Municipal 
Hospital : 

“Dear MB. BARKER: Your letters of October 20 and 27, 1944, have been received. 

“We have been advised that since your hospital is Federally operated and 
receives its funds from the U. S. Government, by Congressional appropriation, it 
may not be approved for participation unless the appropriation ‘Training for 
Nurses, Public Health Service, National Defense’, is made available for transfer 
to and consolidation with your appropriation. 

“This availability can be obtained by an amendment to our appropriation act. 

“Should the Board of Commissioners of the government of the District of 
Columbia desire participation of Gallinger in the U. 8. Cadet Nurse Corps program, 
a request therefor should be presented by the Board in accordance with the 
established procedures underlying such requests.” 

Attention has been called to your opinion B-39432 of March 18, 1944, concerning 
the application of funds under the Bolton Act for the nursing school of Saint 
Elizabeths Hospital. 

This opinion was based upon the view that a grant of funds to a Federal insti- 
tution is not authorized by the Bolton Act. Gallinger Hospital is not such an 
institution. The funds for its maintenance come from funds deposited in the 
Treasury to the credit of the District of Columbia. 

In view of the fact that there is a denial on the part of a government agency 
of the request by the District of Columbia, it is respectfully requested that an 
interpretation as to the use of funds under the Bolton Act as it applies to the 
Gallinger Municipal Hospital be furnished by your office. 


It is noted that the appropriation “Training for nurses (national 
defense)” included in the Labor-Federal Security Appropriation Act, 
1945, 58 Stat. 557, Public Law 373, 78th Congress, contains the follow- 
ing proviso: 
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* * * Provided, That this appropriation is hereby made available for 

transfer to and consolidation with appropriations of Saint Elizabeths and Freed- 
men’s Hospitals, in such amounts as may be deemed necessary by the Federal 
Security Administrator, to cover the cost of items furnished to student nurses 
in training under plans approved for such hospitals in accordance with the Act 
of June 15, 1948 (Public Law 74), as amended, 
Presumably, inclusion of Gallinger Hospital in the said proviso is 
suggested in the letter of November 3, 1944, from the Federal Security 
Agency, quoted in your letter, as a prerequisite to participation of 
Gallinger Hospital in the nurses’ training program under the Bolton 
Act. 

As suggested in the penultimate paragraph of your above-quoted 
letter, the decision of March 18, 1944, B-39432 (23 Comp. Gen. 694), 
addressed to the Federal Security Administrator with reference to 
Saint Elizabeths Hospital, was, in substance, that funds appropriated 
by the said Bolton Act, 57 Stat. 153, may not be allotted to Federal 
institutions operated with appropriated moneys. In said decision, 
there was expressed the understanding “that St. Elizabeths Hospital 
operates a school of nursing through use of appropriated funds and 
that student nurses or trainees in such school are employees of the 
United States obtained and appointed under regular civil service pro- 
cedures ;” and it was stated further: 

* * * QObviously, there would be no reason, need or sound basis for paying 
a Federal hospital, operated with appropriated moneys, “tuition and fees” for 
training student nurses. In practical effect, an allotment of funds under the 
act here involved to St. Elizabeths Hospital would simply amount to an augmen- 


tation of the appropriation made for maintaining and operating the nursing 
school therein. 


Gallinger Hospital, unlike Saint Elizabeths Hospital and Freed- 
men’s Hospital, is an instrumentality of the District of Columbia and 
not a Federal institution. Its official designation is “Gallinger Munici- 
pal Hospital” and it is under the “complete and exclusive control and 
management” of the District of Columbia Board of Public Welfare. 
See section 3-106, title 3, of the District of Columbia Code, 1940 
edition. 

It long has been recognized that, except as otherwise provided in 
particular statutes, the District of Columbia is a municipal corpo- 
ration with its own powers and functions, its own funds and its own 
obligations and liabilities, separate and distinct from those of the 
Federal Government. See Barnes v. District of Columbia, 91 U. S. 
540; Metropolitan Railroad Company v. District of Columbia, 132 
U. S. 1; District of Columbia v. Woodbury, 136 U. S. 450; 1 Comp. 
Gen. 451; 10 id. 524; 19 id. 16. The act of June 11, 1878, 20 Stat. 102, 
provides for a permanent form of Government for the District of 
Columbia and directs that it “shall remain and continue a municipal 
corporation, as provided in section two of the Revised Statutes relat- 
ing to said District, and the Commissioners herein provided for shall 
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be deeméd and taken as officers of such corporation.” Section 1-102, 
Title 1, District of Columbia Code, 1940 Edition, provides as follows: 


The District is created a government by the name of the “District of Columbia,” 
by which name it is constituted a body-corporate for municipal purposes, and 
may contract and be contracted with, sue and be sued, plead and be impleaded, 
have a seal, and exercise all other powers of a municipal corporation not incon- 
sistent with the Constitution and laws of the United States and the provisions 
of this code. 


In District of Columbia v. Woodbury, 136 U. S. 450, supra, the court 
said : 

* * * That streets, avenues, pavements, sidewalks and sewers in Washington 
are established, repaired and maintained, in part, by appropriations made by 
Congress, and, in part, by taxation upon private property, does not change the fact 
that, by an exress declaration of Congress, the District is created a body corporate 
for municipal purposes. Because it was a municipal corporation proper, as 
distinguished from a corporation established as an agency of the government 
creating it, this court held in the Barnes Case that it was responsible for such 
negligence of its officers having the care of streets, avenues and sidewalks, as 
resulted in personal injuries to individuals. The source from which the District 
obtains the means for maintaining public highways in the city is of no conse- 
quence, so long as Congress has made it, and permits it to remain, a mere munici- 
pal corporation, with such functions as pertain to municipal corporations 
proper. * * * 


Since the enactment of the act of June 7, 1924, 43 Stat. 539, appro- 
priations made for the expeditures of the government of the District 
of Columbia, while made by the Congress of the United States, are 
made from the revenues of the District of Columbia supplemented by 


Federal contributions. See, in this connection, the District of Colum- 
bia Appropriation Act, 1945, 58 Stat. 509, providing: 

That there are appropriated for the District of Columbia for the fiscal year 
ending June 30, 1945, out of (1) the general fund of the District of Columbia, 
hereinafter known as the general fund, such fund being composed of the revenues 
of the District of Columbia other than those applied by law to special funds, 
and $6,000,000, which is hereby appropriated for the purpose out of any money 
in the Treasury not otherwise appropriated (to be advanced July 1, 1944), (2) 
the highway fund, established by law (D. C. Code, title 47, ch. 19), and (3) the 
water fund, established by law (D. C. Code, title 43, ch. 15), sums as follows: 

In view of the foregoing, it seems clear that Gallinger Municipal 
Hospital is not a “Federal institution” and is not operated with Fed- 
eral funds within the meaning of the decision of March 18, 1944, 
above referred to. Accordingly, there is not perceived any objection 
to the participation of the said hospital in the nurses’ training program 
under the Bolton Act on the same basis as any other non-Federal 
institution. 


(B-48882) 
RETIREMENT—DEPOSITS FOR PAST SERVICE CREDIT—REFUND 


Where, pursuant to section 9 of the Civil Service Retirement Act, as amended, 
an employee made a deposit in the civil service retirement and disability 
fund for the purchase of additional annuity for a period of past service 
not within the purview of the act, without being apprised by the Civil 
Service Commission that the deposit would not materially increase his 
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rate of annuity, the making of such deposit need not be regarded as 
constituting an “election” barring compliance with his request, made prior 
to adjudication of his claim, for refund. 


Comptroller General Warren to the President, United States Civil Service 
Commission, May 4, 1945: 

Reference is made to your letter of March 29, 1945 (file CSA-146- 
195), requesting decision as to whether there may be refunded a de- 
posit made by an employee pursuant to section 9 of the Civil Service 
Retirement Act, 5 U.S. C. 736b, for a period of past service not within 
the purview of the said act. The facts of the matter are related in your 
letter as follows: 

Mr. Ambrose E. Daneri executed an application for service credit and re- 
quested the Commission, on June 26, 1944, to furnish the amount he should deposit 
in order to purchase optional service from August 1, 1920 to June 30, 1926. He 
also desired to know what the rate of his annuity would be under the non- 
forfeiture and forfeiture plans and retired with 29 and 35 years’ service. Mr. 
Daneri was informed on July 13, 1944 that the amount of his deposit was 
$1033.81. He was subsequently advised, on August 14, 1944, that from the 
information on hand he was entitled to an annuity under the nonforfeiture plan 
of $1669.56 with the deposit, or $1583.28 without the deposit. An accurate rate 
of annuity could not be furnished him under the forfeiture plan at the time 
because there was not then available to the Commission a record of his service 
and amount of retirement deductions credited to his account. Mr. Daneri mailed 
a check for $1033.81 prior to receiving the Commission's letter of August 14, 
1944, and upon later learning that there was only a difference of $86.26 in the 
rates of annuity, requested the Commission to refund his deposit before the 
adjudication of his application for annuity. He was informed that since the 
amount had already been deposited in the retirement fund, it could not under 
the law be refunded. 

As stated in your letter, the only specific provisions in the Civil 
Service Retirement Act for making refund of deductions are con- 
tained in sections 7 and 12, 46 Stat. 474, 476, thereof and such sections 
apply only to persons who are separated from the service before 
becoming eligible for retirement or who die in the service. Your 
letter seems to suggest the present case is concluded by such lack of 
specific provision authorizing refund under the facts involved. To 
adopt that view would be tantamount to saying that once money has 
been deposited in the civil service retirement and disability fund it 
requires an act of Congress before it may be refunded—unless, of 
course, the situation is covered by said sections 7 or 12—regardless 
of the circumstances attending the deposit. It is to be noted that the 
deposit here involved was not for covering into the general fund of 
the Treasury. 

In 6 Comp. Gen. 95, there was prescribed the proper procedure for 
effecting adjustments where retirement deductions were made from 
employees not subject to the retirement law. Also, in that connection, 
see paragraph 8 of General Regulation No. 54, Supplement No. 2, 8 
Comp. Gen. 685, 686. And in 19 Comp. Gen, 52, it was held that a 
former employee who had retired under a different law was entitled 
to refund of the amount to his credit in the civil service retirement 
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and disability fund. Hence, it must be conceded that in certain situa- 
tions authority to refund amounts erroneously or improperly deposited 
in such fund necessarily is implied in the law, as otherwise there would 
result hardships and injustices which the Congress could not have 
intended. Therefore, the present case will be considered on other 
grounds than the mere lack of a specific section in the statute author- 
izing a refund in such cases. 

Section 9 of the act, as amended, 5 U.S. C. 736b, provides: 


All employees who may be brought within the purview of this chapter by 
legislative enactment, or by appointment, or through classification, or by transfer, 
or reinstatement, or Executive order, or otherwise, shall be required to deposit 
with the Treasurer of the United States to the credit of the “civil-service retire- 
ment and disability fund” a sum equal to 244 per centum of the employee's basic 
salary, pay, or compensation received for services rendered after July 31, 1920, 
and prior to July 1, 1926, and also 3% per centum of the basic salary, pay, or 
compensation for services rendered from and after July 1, 1926, and prior to 
July 1, 1942, and also 5 per centum of such basic pay, salary, or compensation 
for services rendered on and after July 1, 1942 together with interest computed 
at the rate of 4 per centum per annum compounded on June 30 of each fiscal year, 
but such interest shall not be included for any period during which the employee 
was separated from the service. All employees who may hereafter be brought 
within the purview of this chapter may elect to make such deposits in install- 
ments during the continuance of their service. in such amounts and under such 
conditions as may be determined in each instance by the Civil Service Commis- 
sion. The amount so deposited, less $1 for each month, or major fraction thereof, 
of service after July 1, 1930, shall be credited to the employee's individual account: 
Provided, That failure to make such deposit shall not deprive the employee of 
credit for any past service rendered prior to August 1, 1920, to which he or she 
would otherwise be entitled: And provided further, That, notwithstanding the 
failure of an employee to make such deposit, credit shall be allowed for the 
service rendered, but the annuity of such employee shall be reduced by the amount 
such deposit would purchase if made, unless the employee shall elect to eliminate 
such service entirely from credit under this chapter. 


As indicated in your letter the effect of said section 9, as amended, 
is to give an employee the right to elect whether to make deposits 
for past service rendered subsequent to July 31, 1920, in positions 
not covered by the Civil Service Retirement Act. Just what does 
such right entail? The Supreme Court has said: “Election is simply 
what its name imports; a choice, shown by an overt act, between two 
inconsistent rights, either of which may be asserted at the will of the 
chooser alone.” Bierce v. Hutchins, 205 U.S. 340, 346. And the rule 
is that one who makes a settled and deliberate choice of one of two 
inconsistent rights or remedies cannot go back and elect again. H. G. 
Vogel Co. v. Original Cabinet Corporation, 233 N. W. 200; Moseley v. 
Bogy, 198 S. W. 847; Moran v. Union Bank of Chicago, 186 N. E. 182. 
Viewed objectively, at least, the act of the employee here involved in 
sending his deposit to the Commission certainly constituted an overt 
and unequivocal manifestation of a deliberate choice. 

However, there is, also, a subjective side to the right of election. 
In Feinberg v. New England Mutual Life Insurance Co. (168 8S. W. 
2d 141), the court said that the election which an insured was afforded 
in a certain life insurance policy contemplated “a meeting of minds 
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on the matter agreed upon.” And in Dunn v. Vinyard (251 S. W. 
1043, 1046) it was stated: 

In the absence of statutory regulation, it may be generally said that two things 
are necessary in order that acts relied upon will amount to an election: First, 
the party must have had knowledge of his right; that is, he must have had 
knowledge of the condition and extent of the estate, and of his duty to choose 


between the inconsistent rights; second, that he intended to elect, as shown by 
his words and acts, viewed in the light of all the circumstances. * * * 


Also, see Mercantile-Commerce B. & T. Co. v. Equitable Life Assur. 
Soc., 48 F. Supp. 561. 

It is the duty of the Civil Service Commission under section 15 of 
the act, as amended, 5 U.S. C. 727, to keep such records of individual 
service and of other information as may be deemed essential to a 
proper determination of rights under said act. Under section 17, as 
amended, 5 U. S. C. 709, the Commission is authorized and directed 
to perform or cause to be performed all acts and to make such rules 
and regulations as may be necessary in carrying out the purposes of 
said act. There is no specific language either in the above-mentioned 
sections or elsewhere in the act requiring the Commission to furnish 
to an employee requested information concerning matters involving 
his own status and rights under the retirement law. And yet, it is 
not open to serious question that such cooperation on the part of the 
Commission is an essential function as well as an inherent feature of 
the retirement system. 

In fact, section 11 of the Regulations prescribes the conditions under 
which information will be disclosed; on page 20 of the publication 
entitled “The Civil Service Retirement Act with Annotations and 
Regulations” it is stated: “An applicant for retirement should be 
informed of the practical effect of the operation of the two plans of 
annuity—life and forfeiture—since after an annuity is granted, it 
will not be changed to another form”; and your letter of January 31, 
1941 (file CSA-108576), upon which the decision in 20 Comp. Gen. 
474 was based, advised that a certain employee, who had elected to 
receive a forfeiture form of annuity in his application was informed 
by the Civil Service Commission—“In accordance with the Commis- 
sion’s policy in such cases and before adjudicating his claim under 
this election”—of the rate payable under the forfeiture form as 
compared with the rate allowable under the regular life annuity 
option. In other words, it apparently is recognized that an employee 
could not be expected to make an intelligent election in connection 
with any phase of his retirement rights unless he is first apprised of 
all material facts pertaining thereto. 

In the present case, the employee did not know, when he made 
the deposit, the very material—to him—fact of the effect such deposit 
would have in dollars and cents upon the amount of his retirement 
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annuity. Apparently, he mistakenly believed that such deposit would 
increase his annuity to a much greater extent than it actually did. 
Of course, it probably could be said that he did not act under a 

mistake of fact in the usual sense in that he deliberately chose not 

to wait for the information he previously had requested. On the 

other hand, the Commission, in receiving the deposit, knew by virtue 

of the employee’s unanswered request for such information, that the 

election had been made without knowledge of a material fact. And, 

while the Commission’s action in so doing was entirely proper, it is 

clear that the occasion for the employee’s mistake was created by the 

Commission in furnishing only part of the information requested in 

his original letter of July 13, 1944. Finally, it appears that request 

for the refund was timely made, prior to the adjudication of the © 
claim, and that refund of the service credit deposit will result in no 

financial loss to the Government, such deposit being solely for the 

purchase of an additional annuity. 

The case is not entirely free from doubt but in view of all the 
circumstances and in light of the principles set forth above, I have 
to advise that this office will not be required to object to a refund of 
the service credit deposit made by Mr. Daneri. 


(B-49330) 


LUMP-SUM LEAVE PAYMENTS—COOPERATIVE EMPLOYEES 





Where a cooperative employee, whose salary is apportioned between the Federal 
Government and a State, was appointed from a Federally controlled position 
and, hence, within the purview of the annual leave statute of March 14, 1936, 
to a position controlled by the cooperating State and, hence, not within the 
purview of said statute, the employee is to be regarded as having been 
Separated from Federal service so as to be entitled to a lump-sum payment 
for his leave under the act of December 21, 1944, and the entire amount 
of the payment, computed on the total salary rate of the position from which 
separated, is payable from Federal funds. 


Comptroller General Warren to G. O. Lathem, Department of Agriculture, May 
4, 1945: 


Reference is made to your letter of April 23, 1945, as follows: 


Subject: Payroll—Russell B. Alderfer 
There has been submitted to me for certification the attached payroll in the 

sum of $156.33 representing a proposed lump-sum payment to Mr. Russell B. 
Alderfer under Public Law 525, 78th Congress. The facts in this case are that 

by official action dated July 29, 1943, Mr, Alderfer received a change in status 
from Junior Soil Technologist, P—1, $2200 per annum, to Assistant Soil Scientist 
(Agent) “Federally Controlled”, P-2, $600 per annum payable by Soil Conser- 
vation Service. In addition to this salary, $2000 per annum was payable by 

the State of Pennsylvania. His status as a Federally Controlled cooperative em- 
ployee continued until February 1, 1945, when by official action dated January 

31, 1945, he received a pay adjustment from Soil Scientist (Agent) “Federally 
Controlled”, P—2, $600 per annum paid by Soil Conservation Service, and in addi- 

tion $2000 per annum, by the State of Pennsylvania, to Soil Scientist (Agent) 
“Cooperatively Controlled”, Unallocated, $1200 per annum, payable by Soil Con- 
servation Service, and in addition $2250 payable by the State of Pennsylvania. 















































be 
an 


se 


DECISIONS OF THE COMPTROLLER GENERAL 803 


Both of these actions, certified true copies attached, proceed from the authority 
contained in the Cooperative Project Agreement No. A-se-318, dated July 1, 
1937, as amended, and renewed from year to year to and including June 30, 1945 
between the Agricultural Experiment Station of the Pennsylvania State College 
and the Soil Conservation Service. It is believed that the original copy of this 
Agreement is on file in the General Accounting Office. However, for the purpose 
of this presentation, the pertinent Section XIV, AGREEMENTS, Subsection (c) 
Paragraph (1), dealing with cooperative appointments for carrying out the re- 
search program is quoted in full hereafter: 

“(c) It is mutually agreed: 

“(1) That from time to time it may be advisable to establish cooperative ap- 
pointments under which the remuneration of the employee is shared by the two 
agencies cooperating under this cooperative project agreement. In every case 
the proportion of the salary to be borne by each of the agencies will be mutually 
agreed upon. Such appointments will be established in accordance with the 
rules of the Department of Agriculture and the United States Civil Service 
Commission regarding appointments of this kind.” 

The preliminary audit of the voucher indicates that the formula used in arriv- 
ing at the amount of $156.33 combines the Federal and State salaries; that is, 
$600 per annum and $2000 per annum for the period 2/1/45 to 3/19/45 11:00 
A. M., the calendar equivalent of the accumulated and accrued leave of 38 days, 
3 hours standing to Mr. Alderfer’s credit on January 31, ‘1945. It is assumed 
that this method was used in view of decisions 11 C. G. 187 and 17 C. G. 362, the 
syllabus of the latter stating that: 

“employees appointed by the Department of Agriculture in connection with 
cooperative work with States, etc., whose duties and time of work are supervised 
and controlled by Federal officers, are employees of the United States within 
the meaning of the annual and sick leave acts of March 14, 1936, 49 Stat. 1161 
and 1162, regardless of whether a portion or all of their salaries is paid by the 
Federal Government, or otherwise, and should be regarded as in a continuous 
duty status for leave purposes.” 

After Mr. Alderfer entered on the duties of his new position as a Cooperatively 
Controlled employee February 1, 1945, he was, of course, no longer within the 
purview of the Federal leave regulations. It would seem, therefore, that this 
would constitute a “separation” under Public Law 525, 78th Congress, entitling 
him to a “lump sum” payment for leave on the portion of his salary paid by the 
Soil Conservation Service as a “Federally Controlled” employee prior to Febru- 
ary 1, 1945; namely, $600 per annum. I am in doubt, however, as to whether 
the State contribution to his salary at the rate of $2000 per annum should be 
considered in arriving at the amount due. Will you, therefore, advise me whether 
the voucher may be certified as stated or should the “lump sum” payment be 
recomputed on the basis of the Federal portion only of Mr. Alderfer’s salary. 


It is understood from your letter and the enclosed papers that effec- 
tive January 31, 1945, Mr. Alderfer was separated from a Federally 
controlled cooperative position in grade P-2 with salary rate of 
$2,600 per annum, $600 of which was paid by the Federal Government 
and $2,000 of which was paid by the State of Pennsylvania, and that 
effective February 1, 1945, he was appointed to a position the duties 
and responsibilities, and the determination of salary of which are con- 
trolled by the State of Pennsylvania. Upon the basis of those facts, 
the position held prior to February 1, 1945, properly is for viewing 
as a Federal position within the purview of the Annual Leave Act of 
March 14, 1936, 49 Stat. 1161, whereas the position held on and after 
February 1, 1945, is not a Federal position under any Federal leave 
law. Hence, there may be regarded as having been a separation 
from Federal service effective January 31, 1945, within the meaning 
of section 1 of the act of December 21, 1944, 58 Stat. 845, Public Law 
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525. Compare question and answer 7, decision of January 13, 1945, 
B-46726, 24 Comp. Gen. 522. 

Since the employee is entitled to leave of absence as a Federal em- 
ployee under the Federal leave law, and as the Federal law—act of 
December 21, 1944—authorizing a lump-sum payment for leave in 
addition to the salary of the employee up to date of separation, is an 
obligation of the Federal Government rather than of the cooperative, 
which lump sum the State of Pennsylvania did not agree to assume, 
it is proper to compute the lump-sum payment in the case presented 
upon the basis of the total salary rate of $2,600 per annum and to 


charge the entire amount thereof to Federal funds. Cf. 22 Comp. 
Gen. 702, 745. 


Accordingly, the voucher, if otherwise correct, may be certified for 
payment. 
rt . . 
Phe voucher and supporting papers are returned herewith. 


(B-49291) 


LUMP-SUM LEAVE PAYMENTS—STATUTORY OFFICERS 


A Commissioner of the Federal Communications Commission is a civilian officer 
of the United States within the purview of the annual leave statute of 
March 14, 1936, and the lump-sum leave payment statute of December 21, 
1944, and, therefore, is entitled, upon resignation prior to the expiration of 
his seven-year term of office or retirement at the expiration of such term, 
to a lump-sum payment under the latter statute for leave accumulated under 
the former. 

The appointment of a Government employee as a Commissioner of the Federal 

Communications Commission—service in both capacities being under the 

same leave system (act of March 14, 1936)—without a break in service, does 

not operate to authorize a lump-sum payment under the act of December 21, 

1944, for leave earned as an employee. 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, May 5, 1945: 


I have your letter of April 19, 1945, as follows: 


The following data is submitted for your consideration whether under the 
circumstances outlined below (1) an employee covered by the annual leave laws 
and regulations generally applicable to government employees is entitled to a 
lump-sum payment covering accumulated annual leave under provision of Public 
Law 525, 78th Congress, upon appointment as a Commissioner of the Federal 
Communications Commission, and (2) whether a Commissioner of the Federal 
Communications Commission who (a) resigns prior to the expiration of his 
appointment or (b) retires upon expiration of his appointment, is entitled to a 
lump-sum payment at that time for accumulated annual leave. The Commis- 
sioners to whom the above questions have reference are seven in number and 
are appointed by the President, subject to advice and consent of the Senate, to 
fill terms of seven years’ duration (47 USC Sec. 154 (a)). 

With respect to the first question above, we are not clear that one holding an 
appointment of this nature is covered by the leave laws and regulations appli- 
cable generally to federal employees despite the broad language of such laws and 
regulations. Thus, for example, it is our understanding that a Commissioner 
would be entitled to the full remuneration of his oflice by virtue of the appoint- 
ment under which he holds such office regardless of any absence from work. 
Accordingly, question has arisen whether, upon appointment to the position of 
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Commissioner, a person previously employed in a position subject to the leave 
laws and regulations is entitled to a lump sum payment covering accumulated 
finnual leave under terms of Public Law No. 525 referred to above. 

The answer to our second question apparently hinges upon your answer to 
question 1. If it is your determination that the leave laws and regulations 
cover Commissioners of this agency, such Commissioners would seem to be 
entitled to lump sum payments upon resignation or retirement under Public Law 
525 to the same extent as other government employees covered by such law would 
be entitled to lump sum payments. However, as this, too, has been subject to 
some question, your advice on this point will also be appreciated. 

For convenience the second question presented will be considered 
first. 

The Annual Leave Act of March 14, 1936, 49 Stat. 1161, is applicable 
to “all civilian officers and employees of the United States” (italics 
supplied), with certain exceptions not here material. Also, the act 
of December 21, 1944, Public Law 525, is applicable to “any civilian 
officer or employee of the United States” (italics supplied) who is 
entitled to receive leave of absence with pay. Therefore, 1» Commis- 
sioner of the Federal Communications Commission, who is a civilian 
officer of the United States, clearly comes within the purview of both 
statutes. Hence, both parts of question 2 are answered in the 
affirmative. 

Referring to question (1), if there be no break between service as 
an employee and service as a Commissioner—service in both capaci- 
ties being under the same leave system—there is no authority to make 
a lump-sum payment for leave earned as an employee upon appoint- 
ment as Commissioner, for the reason that section 1 of the act of 
December 21, 1944, 58 Stat. 845, would not be for application in such 
a case unless there were a break in service, and section 3 of the same 
statute, 58 Stat. 846, is for application only upon transfer or reap- 
pointment without break in service between agencies having different 
leave systems. See question and answer 6, decision of March 7, 1945, 
B-48039, 24 Comp. Gen. 651. Accordingly, question (1) is answered 
in the negative. 


(B-49482) 


‘DETAILS—INTER-OFFICE—STATION DESIGNATIONS 


In the case of employees on detail from one Federal agency to another for 
service abroad, the designation of official stations for purposes of the 
living and quarters allowances prescribed by Budget Circular A-8, Part IT, 
for employees temporarily stationed abroad should be made by the borrowing 
agency rather than the loaning agency. 24 Comp. Gen. 420, distinguished. 


Comptroller General Warren to the Administrator, Foreign Economic Admin- 
istration, May 5, 1945: 


I have your letter of May 2, 1945, as follows: 


This agency has recently been given the responsibility for recruiting, training 
and sending abroad certain types of specialized personnel for work in con- 
nection with the post-hostilities control of Germany. A large number of these 
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persons are being recruited from other agencies of the Government, and 
arrangements are being made to obtain their services on a reimbursable-detail 
basis. The duration of the assignments will vary, from two to four month? 
and in some instances, possibly will run six months or more. 

For obvious administrative reasons, it is desirable that such persons should 
be treated the same as our regular employees, particularly in regard to such 
matters as travel and living allowances. It is our practice in this respect to 
follow the provisions of the President’s regulations, contained in Part II of 
Budget Circular A-8, dated August 1, 1943, authorizing the payment of living 
and quarter allowances to civilian employees temporarily stationed in foreign 
countries. As you know, such allowances may be paid only when the employees 
are officially stationed abroad. ° 

The question is raised, therefore, as to the method of handling the changes 
of official headquarters which would be involved in the cases of the employees 
detailed from other agencies. Specifically, there has been noted your ruling 
of November 30, 1944, B-45780, published in 24 Comp. Gen. 420, to the effect 
that there is no legal objection to changing the official station of employees 
on such detail, but that the order authorizing such change should be issued 
by the loaning agency. 

This latter apparent requirement would entail serious administrative diff- 
culties in our situation, since the employees’ destinations are not determinable 
at the time of their detail, or even sometimes before their actual departure, 
due to the rapidly changing military and diplomatic situation affecting the 
areas concerned. Also, it may be necessary to make more than one change of 
headquarters during the term of the assignment. 

Therefore, it would be most desirable if the fixing of official headquarters 
abroad of employees on detail could be authorized and directed by this agency 
as in the case of our own employees similarly assigned. This would be par- 
ticularly advantageous since I may, under the authority granted to all war 
agency heads in Public Law 372, 77th [78th] Congress, delegate such authority 
to the chiefs of our field offices abroad. [B-34392, May 18, 1943.] 

I need not impress upon you the vital nature of this work or the importance 
of eliminating every possible administrative difficulty which would hinder its 
swift and efficient execution. I trust, therefore, that we may have your 
favorable consideration of this matter at your very earliest convenience. 


In the decision cited, 24 Comp. Gen. 420, there was considered a 
voucher for reimbursement of the expenses incurred in connection 
with the return to Tennessee of an official of the Tennessee Valley 
Authority, whose services had been made available to the War Pro- 
duction Board in Washington. In view of the duration of the serv- 
ices, a change in station from Chattanooga to Washington had been 
determined upon for the period of the detail. Referring especially 
to the initial change of station when such detail is begun, and the re- 
turn to the location of the lending agency at its conclusion, it was held 
that the appropriate authority to issue the necessary orders to effect 
those changes of station is the lending agency, since the primary and 
permanent station of the employee established in connection with his 
regular work was the one affected in each instance. 

As the present problem is understood, there appears to be in con- 
templation the detail to your agency of certain employees not merely 
under the general basis of section 601 of the act of June 30, 1932, 31 
U. S. C. 606, but under the express authority “for the detail or loan 
of personnel” and within the conditions specified in section 203 of the 
National War Agency Appropriation Act, 1945, 58 Stat. 546, and the 
payment to such persons of the allowance for quarters and living ex- 
penses authorized (for persons temporarily stationed abroad) by sec- 
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tion 209 of the Independent Offices Appropriation Act, 1945, 58 Stat. 
386. The regulations governing that allowance are contained in 
Budget Circular A-8, Part II, in which there are not involved the 
statutory restrictions generally applicable to a permanent change of 
station such as was the subject of 24 Comp. Gen. 420. 

Since, in the matter now presented, the contemplated stations abroad 
are temporary ones, rather than permanent, no question as to perma- 
nent station arises and the designation of temporary stations for the 
purposes of the allowance provided by Budget Circular A-8 quite 
properly is to be made by the appropriate officers in the Foreign 
Economic Administration, in the work of which the detailed 
employees actually would be engaged. 


(B-48875) 


DISABLED VETERANS ASSIGNED TO GOVERNMENT AGENCIES FOR 
TRAINING AND REHABILITATION—APPROPRIATION AVAILABLE 
FOR TRAVELING EXPENSES; ETC. 


Disabled veterans assigned by the Veterans’ Administration, under authority of 
the act of March 24, 1943, to the Forest Service for training and rehabilita- 
tion—any work performed or services rendered being merely incidental to 
the primary object of the assignment—may not be paid travel expenses from 
the Forest Service appropriation, nor may such trainees be considered 
Forest Service employees so as to be entitled to medical treatment under 
section 6 of the act of March 8, 1925, etc.; instead, any expenses of travel 
or medical care must be borne by the Veterans’ Administration appropria- 
tion specifically made available for such purposes. 22 Comp. Gen. 995, 
distinguished. 


Comptroller General Warren to the Secretary of Agriculture, May 8, 1945: 
There has been considered your letter of March 31, 1945, as follows: 


Various decisions, including 15 Comp. Gen. 206 and 21 Comp. Gen. 610, have 
held that travel expenses for persons who are not employees of, but who per- 
form travel for, the Government, could be paid only on actual expense basis in 
the absence of legislation authorizing commutation of expenses. On the other 
hand, 21 Comp. Gen. 29 and 23 Comp. Gen. 447 indicate that per diem in lieu 
of actual expenses may be paid under some circumstances without specific legis- 
lative authorization therefor. Under Public Law 16 approved March 24, 1943 the 
Veterans’ Administration in providing training facilities for disabled veterans 
is authorized by agreement with public or private institutions or establishments 
to provide additional training facilities. It is expected that some of the dis- 
abled veterans will be assigned to bureaus of this Department for training to 
fit them either for work with the Government or for other occupations requiring 
similar qualifications. Some of this training will necessitate travel from place 
to place and when the training bureaus derive commensurate benefit from the 
work performed by the trainees it is reasonable that their travel expenses while 
on such training assignments be paid from appropriations applicable to the work 
on which trained. 

Although these veterans will not be employees of the Department it is desirable 
that their expenses be paid on per diem basis for two reasons. First, the em- 
ployees training the veterans necessarily will instruct them in the preparation 
of their travel expense vouchers. Most field employees are unfamiliar with actual 
expense vouchers, as travel reimbursement on that basis was discontinued some 
years ago. Consequently considerable confusion and error may result from actual 
expense reimbursement for the trainees. Furthermore, it is a reasonable pre- 
sumption that some of the trainees will be employed by the Government after 
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completing their training periods. For such the preparation of per diem expense 
vouchers will constitute part of their training and be of value to them in their 
later employment. While veteran trainees will not be employees of the Depart- 
ment during the training period, their status will be quite similar to that of a 
Government employee in that their income is obtained from the Federal Govern- 
ment and they are under supervision of Government officials. 

I should appreciate your decision whether these trainees may be paid travel 
expenses on per diem basis, in accordance with the Standard Government Travel 
Regulations, from appropriations of the Department applicable to the work on 
which they are being trained. 

Under Section 6 of Act approved March 3, 1925 (16 U. S. C. 557) the Secretary 
is authorized in his discretion to provide out of monies appropriated for the 
general expenses of the Forest Service medical attention for employees of the 
Forest Service located at isolated situations. Your further decision is desired 
as to whether in the case of trainees assigned to the Forest Service medical 
expenses in the event of illness or injury not caused by official work may be paid 
under this authorization when the trainees are located at isolated situations. 
The Forest Service is authorized, under Section 3 of Act approved May 27, 1930 
(16 U. S. C. 575), to transport any person seriously ill, injured, or who may 
die within the National Forest to the nearest place where the sick or injured 
person. may receive medical assistance or the body transferred to interested 
parties or local authorities, but this Act does not authorize furnishing of medical 
assistance. It may be expected of course that first aid supplies furnished to 
camps would be used where needed, but additional medical assistance may be 
required in some instances. In order that there may be no doubt as to the extent 
to which medical attention may be furnished I should be glad to know whether 
such trainees may be treated as employees with respect to Section 6 of the 1925 
Act (16 U. S. C. 557). 

In presenting the above questions there has not been overlooked the fact that 
Section 3 of Public Law 16 makes appropriations of the Veterans’ Administration 
available for medical and travel expenses in connection with training. In this 
respect the situation is somewhat similar to that of conscientious objectors for 
whose expenses (allowances) appropriations for the Selective Service System 
are available, but which are held to be payable also from appropriations ap- 
plicable to the work of agencies to which detailed (22 Comp. Gen. 995). 


The act of March 24, 1943, 57 Stat. 43, authorizes the Administrator 
of Veterans’ Affairs to provide suitable training to certain disabled 
veterans and to utilize, for that purpose, facilities of any governmental 
agency. It empowers him to pay the expenses, including necessary 
medical care, in connection with supplying suitable training under the 
act—and to make such payments directly or by way of reimbursement. 
That would include traveling expenses where travel is required in 
connection with suitable training prescribed by the Administrator. 
Provision is made for training on the job, and where expense to the 
particular governmental agency (to which assigned for training) is 
involved, the Administrator is authorized to make reimbursement from 
the appropriation available for such purposes. 

Where an appropriation is made available for a specific purpose, 
generally other appropriations may not be used in lieu thereof. The 
appropriation for the Veterans’ Administration, “Salaries and ex- 
penses, medical and hospital, and compensation and pensions” is made 
available for necessary expenses and may be used for payment or 
reimbursement of necessary expenses of trainees, including medical 
care, and such expenses should be borne by that appropriation. That 
would include travel expenses necessary in connection with the train- 
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ing prescribed and any medical treatment, or hospital care that may 
be required. 

The policy and procedure to be followed primarily is for considera- 
tion by the Administrator of Veterans’ Affairs. It may be that he 
will issue regulations covering the questions raised in your submission. 

This office is not advised of any legal basis for treating such trainees 
as employees of the Forest Service thereby making them eligible for 
the benefits provided by section 6 of the 1925 act (43 Stat. 1133; 16 
U. S. C. 557). 

The decision, 22 Comp. Gen. 995, referred to in your letter, in which 
this office permitted the use of a departmental appropriation to pay 
expenses necessarily required to utilize the services of conscientious 
objectors assigned to work of national importance, is not controlling 
in this case. While the appropriation for Selective Service was avail- 
able for operation of the program including pay and allowances of 
the workers, the conscientious objectors were assigned to the depart- 
ment as workers to render service and perform important work. In 
the present case the disabled veterans are to be assigned to depart- 
ments for the purpose of training and rehabilitation and any work 
done or services rendered is merely incidental and not the primary 
object of the assignment. The Department of Agriculture Appropria- 


tion Act, 1945, 58 Stat. 425, provides for payment of travel expenses 
and all expenses necessary in performing the work of the Department, 
but no provision is made for paying any of the expense connected with 
the training and rehabilitation of disabled veterans. Accordingly, 
I have to advise that trainees may not be paid travel expenses from 
the appropriations of the Department of Agriculture and that such 
trainees may not be treated as employees for any purpose. 


(B-44525) 


NAVAL RESERVISTS—PROHIBITION AGAINST CONCURRENT MEMBER- 
SHIP IN MILITARY OR NAVAL ORGANIZATIONS AS APPLIED TO 
COMMISSION IN PUBLIC HEALTH SERVICE RESERVE 


A person’s commission in the Public Health Service Reserve did not constitute 
him a member of a “military or naval organization” within the prohibition 
in section 4 of the Naval Reserve Act of 1938 against Naval Reservists being 
members of such organizations, so as to preclude the counting, for pay pur- 
poses under the Pay Readjustment Act of 1942, as amended, of his inactive 
service under a Naval Reserve commission from date of acceptance prior to 
termination of the Public Health Service Reserve commission ; alternatively, 
service in the Public Health Service Reserve prior to termination of com- 
mission, plus Naval Reserve service thereafter, may be counted—double 
credit for concurrent service not being authorized. 23 Comp. Gen. 173, 
distinguished. 


Assistant Comptroller General Yates to the Secretary of the Navy, May 9, 1945: 

There has been considered your letter of September 13, 1944 (file 

JAG: IL: WJG: z/P20-2(4)), requesting a decision as to whether 
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Lieutenant Harry Oliver Copher, DC-V(G), USNR, may count cer- 
tain service for pay purposes in accordance with the views of the 
Acting Chief of the Bureau of Supplies and Accounts, set forth in 
the second paragraph of his letter of September 2, 1944, with reference 
to section 4 of the Naval Reserve Act of 1938, 52 Stat. 1176, and 
decision of September 6, 1943, 23 Comp. Gen. 173, the said paragraph 
being as follows: 

2. Lt. Copher accepted commission in the Naval Reserve on 14 May 1942, 
prior to termination of his commission in the Public Health Service Reserve, 
but in view of the fact that the Public Health Service and its Reserve component 
is not a military or naval organization, but a quasi-military service, it is not 
believed that commission thus accepted was rendered invalid by reason of the 
instructions in reference (a) [section 4 of the Naval Reserve Act of 1938]. Lt. 
Copher is not entitled to count concurrent commissioned service in the Public 
Health Service Reserve and the Naval Reserve, but it is considered that he is 
entitled to count service in the Naval Reserve from date following date of 
termination of service in the Public Health Service Reserve, and that the ruling 
in reference (b) [23 Comp. Gen 173] regarding ratification of a purported accept- 
ance of a Naval Reserve commission by entrance on active duty after removal 
of disqualification to acceptance is not applicable in this case. 

In the decision of September 6, 1943, 28 Comp. Gen. 173, it was held 
(quoting last paragraph of syllabus) : 

The fact that a person while serving as a member of the inactive National 
Guard is disqualified by the provision in the Naval Reserve Act of 1938 from 
accepting a commission in the Naval Reserve while a member of a military 
organization does not operate to invalidate the commission in the Naval Reserve 
nor prevent a valid acceptance thereof upon removal of the disqualification by 
discharge from the inactive National Guard, but, in order for the commission 
to become vested in such a person, there is required some affirmative act subse- 
quent to removal of the disqualification—such as reporting for active duty— 
indicating his intention to accept the commission. 

In the present case it appears that Lieutenant Copher accepted a 
commission as an assistant dental surgeon in the Public Health Serv- 
ice Reserve on January 12, 1941, while serving his dental internship 
under a Civil Service appointment at the United States Marine Hos- 
pital, San Francisco, California; that the said commission was termi- 
nated June 30, 1942, coincident with the termination of his civilian 
appointment upon completion of his internship; and that on May 14, 
1942, while still holding the commission in the Public Health Service 
Reserve, he accepted a commission in the Naval Reserve, under which 
he reported for physical examination on July 20, 1942, and for active 
duty on July 27, 1942. 

Section 4 of the Naval Reserve Act of 1938, 52 Stat. 1176, provides, 
in part: 

* * * That no officer or man of the Naval Reserve shall be a member of any 
other naval or military organization except the Naval Militia * * *. 

The Public Health Service Reserve was established pursuant to 
the joint resolution of October 27, 1918, 40 Stat. 1017 (42 U.S.C. 18), 
which provided : 

That for the purpose of securing a reserve for duty in the Public Health 
Service in time of national emergency there shall be organized, under the direc- 
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tion of the Secretary of the Treasury, under such rules and regulations as the 
President shall prescribe, a reserve of the Public Health Service. The President 
alone shall be authorized to appoint and commission as officers in the said reserve 
such citizens as, upon examination prescribed by the President, shall be found 
physically, mentally, and morally qualified to hold such commissions, and said 
commissions shall be in force for a period of five years, unless sooner terminated 
in the discretion of the President, but commission in said reserve shall not exempt 
the holder from military or naval service: Provided, That the officers commis 
sioned under this Act, none of whom shall have rank above that of assistant 
surgeon general, shall be distributed in the several grades in the same proportion 
as now obtains among the commissioned medical officers of the United States 
Public Health Service and shall at all times be subject to call to active duty by the 
Surgeon General and when on such active duty shall receive the same pay and 
allowances as are now provided by law and regulation for the commissioned 
medical officers in the said regular commissioned medical corps. 


The Public Health Service Act of July 1, 1944, 58 Stat. 682, 714, 
having made substitute provisions, expressly repealed the said joint 
resolution of October 27, 1918, among other prior laws relating to the 
Public Health Service. However, such statutes were in effect during 
the period here involved and, hence, the matters discussed herein are 
based primarily thereon. 

The reserve of the Public Health Service was created during the 
nation-wide influenza epidemic of 1918, and was established primarily 
for the purpose of securing a reserve of physicians, sanitary engineers, 
etc., to meet any national emergency—including war, epidemics, floods, 
etc.—which might require the services of such specially qualified 
personnel. The Public Health Service—now under the Federal Secu- 
rity Agency—is charged by law with the duties of providing medical 
care and treatment for sick and disabled seamen, including seamen 
on Government vessels not in the military and naval service, and for 
personnel of the Coast Guard and Coast and Geodetic Survey. Its 
further duties and functions include research in the cause and methods 
of prevention and control of disease; corporation with State health 
agencies in preventing the spread of disease; enforcement of the 
quarantine laws; dissemination of public health information; and 
other matters relating to the protection and improvement of the public 
health. 

In an opinion dated October 29, 1921 (33 Op. Atty. Gen. 56), the 
Attorney General concluded that the Public Health Service was not 
a part of the military forces of the United States within the meaning 
of the term “military or naval forces of the United States,” appearing 
in section 1 of the Revenue Act of 1918, 40 Stat. 1057, 1058. In that 
opinion it was said: 
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The confusion, if any there be, concerning the status of this body, seems to 
have arisen as a result of our late war. Section 4 of the Act of Congress of 
July 1, 1902 (32 Stat. 713), provides: 

“The President is authorized, in his discretion, to utilize the Public Health 
and Marine Hospital Service in times of threatened or actual war to such extent 
and in such manner as shall in his judgment promote the public interest without, 
however, in any wise impairing the efficiency of the service for the purposes 
for which the same was created and is maintained.” 

An order purporting to have been given pursuant to such Act, issued April 3, 
1917, known as Executive Order No. 2571, reads: 
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“In times of threatened or actual war the Public Health Service shall constitute 
a part of the military forces of the United States.” 

The whole query therefore rests on whether by such Executive order the 
nature of the Public Health Service was changed from nonmilitary to a military 
body. Clearly the affirmative of such question is untenable because the congres- 
sional Act under which the Executive order was issued authorized the President 
to “utilize,” not to convert, and then to leave no doubt as to the extent of his 
power to utilize Congress added the limitation upon the Executive in the follow- 
ing words: “without, however, in anywise impairing the efficiency of the service 
for the purpose for which the same was created and is maintained.” 

The power to create a military force out of a civilian source or from any 
nonmilitary body is clearly a duty residing in Congress alone under the provi- 
sions of our Constitution. No intention to delegate such authority could possibly 
be inferred from the limited wording of the Act (cited supra). The President’s 
authority, therefore, to utilize the Public Health Service within prescribed limits 
being a statutory one, he is in so doing, bound by “the letter of positive enact- 
ment.” (McBlair v. United States, 19 Ct. Cl. 528.) 

I, therefore, conclude that the Public Health Service has at no time since 
its creation performed, nor was it created for the purpose of performing military 
or naval duties nor has it been subject to the authority of or regulated by naval 
or military rules, for which reasons it has always been nonmilitary in character, 
and the Executive Order, No. 2571, stating that it shall constitute a part of the 
military forces of the United States did not in effect convert or change it into a 
military classification within the meaning of the definition of the “military or 
naval forces of the United States.” 


In a decision of this office dated June 14, 1941, 20 Comp. Gen. 885, 
the status of the Public Health Service officers was considered and 
discussed as follows: 


It is clear that prior to the enactment of the 1930 statute quoted above, it had 
not been considered that the Public Health Service was a part of the military 
force, or that its commissioned officers were amenable to military law. As it 
was stated in 3 Comp. Gen. 16, “the Public Health Service is not a part of the 
military forces of the Nation, but is a part of the civil government, 27 Comp. Dec. 
153; 24 id. 98.” Notwithstanding that certain forms of military organization 
have been adopted by the Public Health Service, and that “boards of investiga- 
tion” are convened for the enforcement of discipline—but without power to inflict 
corporal punishment, fines, imprisonment or forfeitures (Regulations of 1931, 
paragraphs 316-389)—the only extent to which the officers of the Service were 
subjected to the rules governing the Army would seem to have been indicated by 
the Joint Resolution of July 9, 1917, 40 Stat. 242 (42 U. 8. C. 20), which reads: 

“That when officers of the United States Public Health Service are serving on 
Coast Guard vessels in time of war, or are detailed in time of war for duty with 
the Army or Navy in accordance with law, they shall be entitled to pensions for 
themselves and widows and children, if any, as are not provided for officers of 
corresponding grade and length of service of the Coast Guard, Army or Navy, as 
the case may be, and shall be subject to the laws prescribed for the government 
of the service to which they are respectively detailed.” 

Thus, the question is whether the words of assimilation in the 1930 statute, 
“shall receive the same pay and allowances,” were intended to alter the civilian 
status of the officers of the Public Health Service, and to subject them to such 
rules of military discipline as might, in the Army, ultimately affect the accrual 
of Army pay and allowances. For purposes intimately connected with such pay- 
ments—as the requirements as to service needed for promotion, mileage and sub- 
sistence for travel, leaves of absence, and the like—the Army Regulations prop- 
erly govern, in view of the language quoted. 12 Comp. Gen. 653; 11 id. 356; 
A-42919, August 17, 1932; A-32607, August 4, 1930; and A-90625, January 24, 
1938. However, as to matters of discipline and status, the legislative history 
of the statute would indicate otherwise. H. R. 8807, which became the act of 
April 9, 1930, was a repetition in substance of H. R. 11026 of the previous (sev- 
entieth) Congress, which had received a Presidential veto, one of the grounds for 
which was stated as follows: 

“* * * there should be eliminated from the legislation any provision which 
gives a military status to officers or employees of the service engaged in scientific 
pursuits.” 








DECISIONS OF THE COMPTROLLER GENERAL 813 


The committee reports on the new bill (House Report 542, Senate Report 101, 
71st Congress) emphasize that— 

“This phase of the measure has been corrected and we believe that all militarism 
has been eliminated from this bill.” 

No contrary suggestion appears and, in view of that background, it may be 
concluded that the act of April 9, 1980, did not contemplate the adoption for the 
Public Health Service of the diverse statutes and regulations governing officers 
of the Army in their purely military status, other than to the limited extent 
above indicated. 

In the hearings held in January, 1943, on the bill H. R. 649, for 
which was substituted S. 400, which became the act of November 11, 
1943, 57 Stat. 587, relating to the organization and functions of tlie 
Public Health Service, the status of commissioned oflicers was dis- 
cussed as follows: 

Mr. Brown. * * * My question is simply this: Does this bill put the United 
States Public Health Service under the military in such a way that it becomes 
a military organization? 

Surgeon General PAarRAN. No, sir; it does not change the administrative control 
of the Public Health Service. 

Mr. Brown. It simply gives you the opportunity to use all of the military aid 
you may need during this emergency, is that it, and then in peacetime it becomes 
more of a peace organization, a civil organization? 

Surgeon General Parran. It simply does that. * * * 

* * * * * * * 


Mr. Brown. This makes it more possible for your department to cooperate 
with the military authorities in time of war, and yet does not make it a military 
organization, strictly speaking, in peacetime, is that correct? 

Surgeon General ParrRAn. That is correct. 

That no part of the Public Health Service is normally a military or 
naval organization clearly appears to have been recognized in section 
216 of the Public Health Service Act of 1944, 58 Stat. 690, which 
authorizes the President, in time of war, by Executive order, to declare 
the commissioned corps of the Public Health Service to be a military 
service, and provides that upon such declaration the commissioned 
corps shall constitute a branch of the land and naval forces of the 
United States. It follows that only under such exceptional circum- 
stances would even the commissioned corps of the Public Health 
Service be regarded as in the military service. 

In the light of the foregoing, it is concluded that Lieutenant Copher’s 
commission in the Public Health Service Reserve did not constitute 
him a member of a military or naval organization within the prohibi- 
tion contained in section 4 of the Naval Reserve Act, supra. 

The rule set forth in the decision of September 6, 1943, 23 Comp. 
Gen. 173, to the effect that in the absence of some affirmative action 
effectively and legally terminating the first office, the appointment 
or acceptance of the second office is without legal effect, is expressly 
stated to be applicable in cases where “there is an express statutory 
provision prohibiting the incumbent of one office from accepting ap- 
pointment to another.” I find no statutory provision, or regulation, 
which prohibits Public Health Service Reserve officers on inactive 
duty from accepting a commission in the Naval Reserve. On the con- 
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trary, the joint resolution of October 27, 1918, expressly provided that 
a commission in the Public Health Service Reserve should not exempt 
the holder from military or naval service. 

Accordingly, on the facts stated in the present case, Lieutenant 
Copher’s commission in the Naval Reserve is regarded as effective 
from the date of its acceptance and, hence, the officer is entitled under 
the provisions of section 3 of the Pay Readjustment Act of 1942, 56 
Stat. 360, as amended, to credit for pay purposes for commissioned 
service in the Naval Reserve from May 14, 1942, the date he accepted 
the said commission, or alternatively, amounting to the same thing, 
to credit for service in the Public Health Service Reserve until June 
30, 1942, when his commission therein terminated, and to credit from 
July 1, 1942, for service in the Naval Reserve, double credit for con- 
current service in the two organizations not being authorized. 


(B-49329) 


FEES—MEMBERSHIP OF GOVERNMENT AGENCY IN PRIVATE 
ASSOCIATIONS 


The inhibition in section 8 of the act of June 26, 1912, against payment from 
appropriated funds of membership fees or dues of “any officer or employee 
of the United States * * *” in any society or association does not pro- 
hibit the use of Veterans’ Administration appropriations for payment of 
fees for membership of its facilities, as such, in the American Hospital 
Association, where the prime purpose of the membership is to acquire services 
administratively deemed necessary to the maintenance of medical, hospital 
and domiciliary services, rather than to enable officials and members of the 
medical staff to obtain personal membership at reduced rates or other benefits 
or advantages. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, May 
10, 1945: 

I have your letter of April 24, 1945, requesting decision as to 
whether, in view of the provisions of section 8 of the act of June 26, 
1912, 37 Stat. 184, 5 U. S. C. 83, the appropriations of the Veterans’ 
Administration are available for the payment of membership fees 
of Veterans’ Administration Facilities in the American Hospital 
Association. It is stated that the dues for active institutional mem- 
bers of “Type I are $25.00 per month, per annum, and for those of 
Types II and IIT are $5.00 per month, per annum,” and that the board 
of trustees of the American Hospital Association may, at its discre- 
tion, vary the schedule to meet special conditions, so that, if it is 
desired, the board of trustees could extend active membership to all 
Veterans’ Administration Facilities and regional offices at any stipu- 
lated combined annual rate the board may fix. Also, membership of 
the facilities would permit executive, administrative, and educational 
officials and members of the medical staff of the facilities to apply for 
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personal membership at $5 per annum so long as they are connected 
with the facilities. 

Section 8 of the act of June 26, 1912, provides as follows: 

No money appropriated by this or any other Act shall be expended for member- 
ship fees or dues of any oflicer or employee of the United States or of the District 
of Columbia in any society or association or for expenses of attendance of any 
person at any meeting or convention of members of any society or association, 
unless such fees, dues, or expenses are authorized to be paid by specific appro- 
priations for such purposes or are provided for in express terms in some general 
appropriation. 

The Solicitor of your Administration, in an opinion quoted in your 
letter, expresses the view that payment of membership fees of the 
Veterans’ Administration Facilities in the American Hospital Asso- 
ciation is authorized, and cites as authority therefor the decision of a 
former Comptroller General of the United States—A-38236, March 
30, 1932—wherein it was stated in material part, as follows: 

The prohibition in the act of June 26, 1912, supra, is against the expenditure of 
appropriated money for membership fees or dues “of any officer or employee of 
the United States.” Accordingly, if membership in the livestock association 
may be entered and exercised in the name of the Veterans’ Administration and 
not in the name of any officer or employee thereof, and no officer or employee 
attends meetings thereof, or otherwise takes any part in the activities of the 
association or derives any benefits therefrom, the prohibition in the statute 
would not be applicable and the fees or dues would be payable from the appro- 
priation for expenses incident to the maintenance and operation of farms, if 
otherwise necessary or incident to the accomplishment of the purposes for which 
said appropriation was made. See my decision to you of September 3, 1931, 
A-38236. Neither would there be any objection to the Veterans’ Administration 
accepting a gratuitous membership in livestock associations. 27 Comp. Dec. 
131; 7 Comp. Gen. 810. 

Based upon said decision, your Solicitor concludes that the appro- 
priation made to your Administration for medical and domiciliary 
care is available for the payment of the cost of the necessary member- 
ship fees of the facilities in the association involved provided it be 
determined that membership in the association is necessary or inci- 
dent to the accomplishment of the objectives for which the appropria- 
tion was made and provided further that “no officer or employee at- 
tends meetings thereof, or otherwise takes part in activities of the as- 
sociation or derives any benefits therefrom.” The Solicitor further 
expresses the view that the opportunity afforded officials and members 
of the medical staff of the facilities to apply for personal membership 
by virtue of facility membership in the association does not constitute 
a direct benefit to the officials such as would preclude payment of 
membership fees of the Veterans’ Administration in the association 
under the holding in the decision of March 30, 1932, supra. 

The prohibition contained in the act of June 26, 1912, supra, is 
against the payment of membership fees or dues of “any officer or 
employee of the United States or of the District of Columbia,” only, 
and does not apply to prohibit the Veterans’ Administration, as a 
Government establishment, from becoming a member of an associa- 
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tion if such a membership would further its authorized activities. And 
the mere fact that an indirect benefit may accrue to officials of your 
Administration because of the membership of your administration 
should not operate to deprive your Administration of such member- 
ship. The sole criterion here is whether membership of the facilities 
in the association is sought because of the services to be furnished to, 
or benefits to be derived therefrom by, the facilities themselves, or 
whether membership in the name of your Administration is sought as 
a prerequisite for admittance of such officials to membership. The 
former would be legal and proper; the latter, by circumvention, would 
do violence to the act of June 26, 1912. 

Accordingly, if, as indicated in your letter, the prime purpose of 
the payment of the membership fees is to make available to the facili- 
ties themselves services offered under the membership administra- 
tively deemed necessary to the maintenance and operation of medical, 
hospital, and domiciliary services of your Administration and not to 
enable officials and members of the medical staff of the facilities to 
obtain personal membership at reduced rates or other benefits or ad- 
vantages, I have to advise that the appropriation made to your Admin- 
istration for medical and domiciliary care is available for the payment 
of such membership fees. However, payment of membership fees of 
the officials and members of the medical staff of the facilities of your 
Administration is prohibited by the act of June 26, 1912, supra. 


(B-48721) 


ALLOCATION OR REALLOCATION OF POSITIONS—EFFECTIVE DATE OF 
COMPENSATION INCREASE 


Where, due to a gradual accretion of duties and responsibilities or a revalua- 
tion of those presently assigned, an employee’s position is allocated to a 
new grade under the Classification Act, the increase in compensation of the 
employee, otherwise eligible, resulting from the reallocation becomes effec- 
tive beginning with the pay period current when notice of the final action 
of the Civil Service Commission is received in the administrative office. 

Where a present employee merely is detailed (formally or informally) to perform 
the duties of a projected new position (whether a new combination of old 
duties or a combination of new duties)—as distinguished from actually 
being appointed or assigned to the position itself—compensation is not sus- 
ceptible of adjustment to accord with the classification as of the beginning 
of the pay period current when notice of final allocation action is received, 
or at any other time until the detail is terminated and the employee is 
given an appointment to the new position. 24 Comp. Gen. 563, amplified. 

If a definite commitment has been made by an authorized administrative officer 
to appoint, not detail, an employee to a new position prior to its allocation, 
a definite acceptance being made by the employee—notwithstanding neither 
party was in a position to be assured what compensation was to be allo- 
ecated—and some definite written evidence being currently recorded to show 
the action taken, the compensation rate allocated may be regarded as effec- 
tive from the beginning of the pay period current when advice of the classi- 
fication is received, but not prior to the date of such definite commitment 
and acceptance. 24 Comp. Gen. 563, distinguished. 
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Normally, when an entirely new position, as distinguished from an additional 
position, is created by an administrative office and an employee already in 
the service is assigned to it pending final allocation action, the assignment 
should be considered as in the nature of a detail, and any increase in com- 
pensation resulting from the allocation would not commence with the begin- 
ning of the pay period current when notice of the final allocation action is 
received in the administrative office but would commence only with the 
effective date of the employee’s appointment to the new position. 


Comptroller General Warren to the Secretary of the Navy, May 14, 1945: 
Consideration has been given your letter of March 24, 1945, as 
follows: 


Your decision of January 27, 1945, B-47029, contains a ruling to the effect that 
your previous rulings on the effective dates of departmental allocation actions 
(4 Comp. Gen. 395; 10 Comp. Gen. 284; 18 Comp. Gen. 794; B—45172 of October 
25, 1944; and others) apply to cases in which there was a gradual growth in the 
duties of a position already held by an employee; and that these rulings do not 
apply to a case in which an employee was detailed out of a position to another 
aggregation of duties. 

In this Department, from time to time, it is necessary to change materially 
or completely the duty assignments of one or more employees. This is usually 
brought about by reorganization, action to attain maximum utilization of em- 
ployee skills, assumption of additional functions, decreases in work, or changes 
in program requirements and policies. Sometimes the employees remain in the 
same organizational unit; at other times, they are assigned to other already 
existing organizational units or to other newly established organizational units. 
Under these circumstances, this Department does not regard the employees as 
being on detail out of their positions to other work or to other positions. It 
regards the employees as being assigned to new positions which have not yet 
been allocated under the Classification Act of 1923, as amended. Classification 
action, of course, is initiated as soon as possible after reassignment. 

Your decision is requested as to whether the rule laid down in B-47029 applies 
to the effective date under the circumstances described, or whether the effective 
date for qualified employees under such circumstances is the beginning of the 
pay period current during which notice of the Civil Service Commission’s 
allocation action is received in the administrative office. 


The decision of January 27, 1945, to be published as 24 Comp. Gen. 
563, held, as appearing in the syllabus: 

Where an employee is on detail from his regular position to a new position 
pending allocation thereof, the higher salary rate of the new position is not 
effective from the beginning of the pay period current when notice of the allo- 
cation is received in the administrative office, under the general rule, but is 
effective only from the date administrative action is taken to terminate the 
detail and transfer or appoint the employee to the new position as allocated. 
18 Comp. Gen. 794, distinguished. 

It is important that care be taken to distinguish the situation where 
the position under consideration is; in essence, the same position pre- 
viously allocated and held by the employee when, due to a gradual 
accretion of duties and responsibilities, or a revaluation of those pres- 
ently assigned, a new allocation under the Classification Act is be- 
lieved to be appropriate and is taken up for consideration and the 
situation where, as in the case of a reorganization within the office 
or the taking up of entirely new responsibilities, there is created an 
entirely new position (whether a new combination of old duties or 
a combination of new duties), resulting in an aggregation of duties 
so distinctly separate from those hitherto performed as to constitute 
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a new position and an entirely separate employment. See 10 Comp. 
Gen. 210 at page 212. In the former situation, that is, the old position 
being reallocated to revaluate its duties or to take into account new 
responsibilities, it is the undoubted rule that an increase for an eligible 
employee resulting from the reallocation of his position becomes effec- 
tive with the beginning of the pay period current when there is re- 
ceived in the administrative office the notice of the final action of the 
Civil Service Commission. 4 Comp. Gen. 280, 24 id. 518. 

However, in the situation where a new position is being created 
either in the same or in a different organizational or appropriation 
unit and a person already employed is in contemplation for the posi- 
tion, the law provides a system for detailing the present employee to 
the duties of the new position for a reasonable period (and perhaps 
while the allocation is being effected) to permit a test whether the 
position as thus planned is practicable in actual operation, whether 
the particular employee is suitable for the position, as well as whether 
the position is suitable to the employee. (Section 166, Rev. Stat., 
5 U.S. C. 38.) When those factors become known, he (or someone 
else) can be appointed to the new position and receive the new salary 
from the effective date of such appointment. With that method avail- 
able, it is not necessary or appropriate to appoint the employee at 
once to the new position and, in one sense, a definite commitment to 
the new position is hardly possible since neither the appointing author- 
ity nor the employee can be aware of the salary range to which it 
finally may be classified. 

When, in fact, the present employee merely is detailed (whether 
formally or informally) to perform the duties of a projected new 
position, as distinguished from an actual appointment or assignment 
to the position itself, it is not possible to adjust the compensation to 
accord with the classification as of the beginning of the pay period 
current when the notice is received or at any other time until the 
detail, as such, is terminated and the employee is given an appoint- 
ment to the new position—the rule being, of course, axiomatic that 
no one is entitled to the salary of a position he does not then hold, 
that is, to which he has not been legally appointed. 6 Comp. Gen. 
133, 10 id. 514, 20 id. 267, 23 id. 145. Rather, the new rate of com- 
pensation begins upon the effective date of his appointment to the 
new position. 

It is not overlooked that in a few cases there have been recognized 
situations in which the employee seemed actually to have been ap- 
pointed to the new position (as distinguished from a detail to perform 
the duties of the position) notwithstanding the lack of a final alloca- 
tion, in connection with which no error was found in the payment of 
the increase for the entire pay period current when the allocation 
notice was received, since the employee actually held the new position 
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during that entire period. If such be the facts with respect to the 
cases the subject of your letter, that is, if a definite commitment has 
been made by an officer of your Department authorized to effect 
appointments and a definite acceptance has been made by the em- 
ployee—notwithstanding neither party is in a position to be assured 
what compensation rate finally will be allocable to the position—and 
some definite, written evidence is recorded currently to show the 
action taken, there would be no objection to recognizing the newly 
allocated compensation rate for the position as of the beginning of the 
pay period current when advice of the classification is received but not 
prior to the date of such definite commitment and acceptance. Com- 
pare 21 Comp. Gen. 947 at page 952. But in the normal and regular 
course, as stated in 9 Comp. Gen. 128: 

* * * when an entirely new position, as distinguished from an additional 
position, is created by an administrative office and an employee already in the 
service is assigned thereto, pending final action of the Personnel Classification 
Board in allocating the new position, the assignment of the employee should be 
considered in the nature of a detail pending receipt of notice of the board’s 
action, which is necessary to determine the proper grade and salary rate for 
the new position. * * * 
and the rule, as recently reemphasized in the decision of January 27, 
1945, applies. 


(B-44556) 


TRANSPORTATION OF DEPENDENTS—DEBARMENT FROM DUTY 
STATION, ETC.—EXPENSE REIMBURSEMENT BASIS 


Under the wartime act of November 28, 1943, respecting the transportation of 
dependents of naval personnel in connection with assignments to restricted 
areas, etc., reimbursement for the expenses of transportation may be made 
on the basis of the cost of transportation actually utilized, only, and not on 
a commercial-cost commutation basis as authorized by section 12 of the Pay 
Readjustment Act of 1942; and regulations issued pursuant to the 1943 act 
may not be amended so as to provide specifically for reimbursement on the 
latter basis. 24 Comp. Gen. 694, amplified. 


Comptroller General Warren to the Secretary of the Navy, May 18, 1945: 

I have your letter of May 7, 1945, referring to that part of the 
decision of March 24, 1945, B-44556, 24 Comp. Gen. 694, which held 
that a Marine Corps Reserve officer having no permanent station prior 
to his assignment to sea duty was entitled under the act of November 
28, 1943, 57 Stat. 593, to reimbursement of the cost of transportation 
actually utilized by his dependent wife in traveling from his tempo- 
rary station to the place in the United States selected by him, not to 
exceed the cost of transportation from his home of record to such 
selected place. You state that claims for transportation of depend- 
ents under this statute theretofore had been paid on the basis of the 
commercial cost of transportation involved rather than: on the basis 
of reimbursement of the actual cost of the transportation used and, 
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in view of the circumstances set forth, you request decision as to the 
correct manner in which claims for reimbursement for the cost of 
transportation utilized by dependents of naval personnel should be 
considered and paid under the provisions of the act of November 28, 
1943. 


The permanent law contained in section 12 of the Pay Readjust- 
ment Act of 1942, 56 Stat. 364, 365, 366, authorized the furnishing of 
transportation in kind for the dependents of the personnel mentioned 
therein when ordered to make a permanent change of station, and it 
further provided— 

* * * That in lieu of transportation in kind authorized by this section for 
dependents, the President may authorize the payment in money of amounts 
equal to such commercial transportation costs for the whole or such part of the 


travel for which transportation in kind is not furnished when such travel shall 
have been completed. 


The act of November 28, 1943, 57 Stat. 593, is in pertinent part 
as follows: 


That officers and enlisted mien of the Navy, Marine Corps, and Coast Guard, 
and the reserve components thereof when on active duty, of grades entitling 
them to transportation of dependents and household effects on change of station 
(a) when on duty at places designated by the Secretary of the Navy as within 
zones from which their dependents should be evacuated for military reasons 
or for the purpose of relieving congestion in the vicinity of naval activities or 
where Government quarters for their dependents are not available; (b) or 
upon transfer or assignment of such officers and enlisted men to sea duty, as 
such duty may be defined by the Secretary of the Navy; (c) or upon transfer 
or assignment of such officers and enlisted men to duty at places where their 
dependents for military reasons are not permitted to join them or where Goy- 
ernment quarters for their dependents are not available, may, upon application 
of such personnel or their dependents, be allowed, subject to such regulations as 
the Secretary of the Navy may prescribe, transportation for their dependents 
and household effects, including packing, crating, and unpacking thereof, from 
their stations or places of storage in the United States to any other points in the 
United States, and from such points to new stations in the United States to 
which such personnel may be subsequently ordered for duty, and at which their 
dependents are not restricted from joining them or Government quarters for 
their dependents are available. 

Sec. 2. Whenever the Chief of Naval Personnel, Commandant of the Marine 
Corps, Commandant of the Coast Guard, or such subordinates as they may 
designate, certify that the personnel included in (b) and (c) of section 1 hereof 
have been transferred to sea duty or to duty at places beyond the continental 
limits of the United States where their dependents for military reasons are 
not permitted to join them, the wives of such personnel, or such other responsible 
persons as may be designated by the officials named above in this section, may 
execute such certificates as may be required and which are filed with, and 
relate to, vouchers in connection with the transportation of dependents or house- 
hold effects: Provided, That in lieu of copies of orders of such personnel, the 
certificate above provided for shall constitute authority for such transportation 
of dependents, and household effects as may be authorized hereunder and any 
certificate or certification authorized by this Act shall be final and conclusive 
upon the accounting officers of the Government: And provided further, That, 
under such regulations as the Secretary of the Navy may prescribe, claims for 
reimbursement may be submitted by and payments made to personnel concerned 
or their dependents for any authorized travel performed by dependents at their 
own expense. 

Sec. 3. The Comptroller General of the United States is hereby authorized 
and directed to allow credit in the accounts of disbursing officers in éases where 
such dependents would have been entitled to transportation if the provisions 
of section 1 hereof had been in effect on the date of payment for otherwise 











DECISIONS OF THE COMPTROLLER GENERAL 821 


proper payments heretofore made to transportation of dependents, or reimburse- 
ment therefor, under orders issued prior to the effective date of this Act, to the 
extent of the commercial cost of transportation of the dependents frem the 
old duty station to the new duty station. Such cost of transportation shall be com- 
puted from the last available published rates on the date the orders involved 
were issued. 

= * - . . * 


Sec. 5. This Act shall be effective as of December 7, 1941, and shall remain in 
effect for the duration of the present wars and for six months after the termina- 
tion of such wars, or until such earlier time as the Congress by concurrent 
resolution or the President by proclamation may designate. 


It is stated in page 4 of your letter— 

* * * subdivisions (b) and (c) of the Act of November 28, 1943, were, and 
are considered to be, amendatory of, or supplementary to, the quoted provisions 
[fifth paragraph] of section 12 of the Pay Readjustment Act of 1942. The regu- 
lations issued pursuant to subdivisions (b) and (¢c) of the Act of November 
28, 1948, do not create any new rights to transportation for dependents, but 
simply set up under existing wartime conditions an additional point to which 
such transportation may be authorized upon making a permanent change of 
station under the basic law. 


Nothing is found in the language of the act, or in the legislative his- 
tory thereof, which would appear to afford a proper basis for so 
construing these provisions of the statute. The act is entitled “An 
Act to authorize the transportation of dependents and household 
effects of personnel of the Navy, Marine Corps, and Coast Guard 
under certain conditions, and for other purposes.” The purpose of 
the bill which became the said act of November 28, 1943, as stated on 
page 1 of the report thereon from the Committee on Naval Affairs, 
“is to authorize the payment by the Government of the cost of trans- 
porting the household effects and dependents of naval personnel under 
certain circumstances arising due to the war conditions and not covered 
by existing laws.” 

Clearly the said act gives a right to transportation of dependents 
under wartime conditions not provided for by the permanent laws. 
It is not by its language an amendatory act, nor does it by any 
reasonable implication amend the Pay Readjustment Act of 1942. 
Section 1 of the 1943 act provides, inter alia, that, upon application 
of the personnel mentioned therein or their dependents, transportation 
for the dependents may be allowed from their stations to any other 
points in the United States under the conditions specified in the stat- 
ute. It contains no authority for a commuted allowance where the 
dependents travel at own expense, and it is well established that in 
the absence of authority by statute commuted allowances for travel 
expenses may not properly be paid. 23 Comp. Gen. 875 and decisions 
cited therein. Furthermore, section 2 of the act expressly provides 
for “reimbursement”—not for an allowance in lieu thereof. Accord- 
ingly, I have to advise that the correct manner in which claims for 
reimbursement for the cost of transportation utilized by dependents 
of naval personnel should be paid under the act of November 28, 1943, 
is as stated in the decision of March 24, 1945, supra. 
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The foregoing requires a negative answer to the question as to 
whether the regulations issued pursuant to the said act may be amended 
so as to provide specifically for reimbursement of travel expenses of 
dependents on a commercial cost basis. 


(B-46799) 


PUBLIC HEALTH SERVICE COMMISSIONED OFFICERS—BURIAL 
EXPENSES 


Burial expenses payable in the case of commissioned Public Health Service 
officers within the purview of the act of November 11, 19438, assimilating 
the military benefits rights of such officers to those of military and naval 
commissioned personnel, and the Public Health Service Act of July 1, 144, 
repealing the 1943 act and thereafter assimilating such rights to those of 
commissioned officers of the Army, only, are those authorized for Army 
officers by the act of March 9, 1928, as amended, and applicable Army 
regulations, and, where inconsistent, Public Health Service regulations, in- 
cluding the expense limitation prescribed therein, no longer are applicable. 


Comptroller General Warren to R. D. Kinsey, Federal Security Agency, May 18, 
1945: 


There has been considered your letter of January 4, 1945, as follows: 


There have been presented to me for certification the enclosed vouchers sum- 
marized below covering burial and funeral expenses for commissioned officers 
of the Public Health Service as indicated. In accordance with the provisions 
of Section 3, Public Law 389, 77th Congress (31 U. S. C. 82d) your decision is 
desired on the questions presented herein in order that I may determine which 
amounts may be correctly certified. 

1. Voucher in amount of $443.45 in favor of Dorothy P. Watson (wife), Bene- 
ficiary of the Estate of Passed Assistant Surgeon Reserve, Lester D. Watson. 
Dr. Watson was detailed under date of October 15, 1943 for duty with the 
Navy Department and in accordance with the provisions of Section 8 (b) (2) 
of Public Law 184, 78th Congress, approved November 11, 1943 he was entitled 
to full military benefits. He died at the U. S. Public Health Service Hospital, 
Sheepshead Bay, Brooklyn, New York, on June 14, 1944. His salary was paid 
from the “Working Fund, Federal Security Agency, P. H. §., 1944, 7545903.004.” 

2. Voucher in amount of $227.25 favor of Joseph Gawler’s Sons, Inc., Washing- 
ton, D. C., covering funeral expenses for Medical Director Edward C. Ernst. 
Dr. Ernst was assigned to the Pan American Sanitary Bureau, Washington, 
D. C. at the time of his demise on November 3, 1944 and died while on duty. 
His salary was paid from the appropriation “Commissioned officers, pay, and 
so forth” (Public Law 373, 78th Congress, approved June 28, 1944) and he was 
entitled to limited military benefits under Section 212 (b) (1) of Public Law 
410, 78th Congress, approved July 1, 1944. 

Also voucher in amount of $75.00 in favor of Wm. T. Wright, Jr., Assistant 
Surgeon General, U. 8. Public Health Service, covering reimbursement for the 
cost of cremating the remains of Medical Director Edward C. Ernst. 

8. Voucher in amount of $233.75 in favor of The S. H. Hines Company for 
funeral expenses of Passed Assistant Surgeon Richard G. Henderson. Dr. Hen- 
derson was on duty with the National Institute of Health, Bethesda, Maryland, 
which is a field station of the U. S. Public Health Service and died at the Naval 
Hospital, Bethesda, Maryland, October 20, 1944. His salary was paid from the 
appropriation “Commissioned officers, pay, and so forth” (Public Law 373, 78th 
Congress, approved June 28, 1944) and he was entitled to limited military benefits 
ny Section 212 (b) (1) of Public Law 410, 78th Congress, approved July 1, 

4. 

4. Voucher in amount of $170.00 in favor of Mrs. Bertha Harris Denney, widow 
of Senior Surgeon O. E. Denney. Dr. Denney was Medical Officer in Charge of 
the U. S. Marine Hospital, Galveston, Texas, at the time of his demise on Febru- 
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ary 19, 1944. His salary was paid from the appropriation “Commissioned offi- 
cers, pay, and so forth” (Public Law 135, 78th Congress, approved July 12, 1943) 
and he was entitled to limited military benefits under Section 8 (b) (1) of Public 
Law 184, 78th Congress, approved November 11, 1943. 

The Federal Security Appropriation Act for 1944, Public Law 135, 78th Con- 
gress provides: 

1. Under the heading Public Health Service that, “The appropriation in this 
title for traveling expenses shall be available for preparation for shipment and 
transportation to their former homes of remains of officers who die in line of 
duty.” 

2. “Traveling expenses, Federal Security Agency: For traveling expenses (not 
appropriated for elsewhere) for the Federal Security Agency and all bureaus, 
boards, and constituent organizations thereof, * * *.” 

The Public Health Service Act, Public Law 410, 78th Congress, approved July 1, 
1944, Section 506, provides : 

“Appropriations available for traveling expenses of the Service shall be avail- 
able for meeting the cost of preparation for burial and of transportation to the 
place of burial of remains of commissioned officers, and of personnel specified in 
regulations, who die in line of duty.” 

Public Law 184, 78th Congress and The Public Health Service Act, Public Law 
410, 78th Congress (the latter statute repealed the former) both define the terms 
“full military benefits” and “limited military benefits” to include burial payments 
in the event of death. 

Paragraph 166 of the U. S. Public Health Service Regulations, 1931 provides: 

“Actual expenses for preparation for shipment, not to exceed $400, and trans- 
portation to their former homes in the customary way, including an escort if 
without any additional expense, of remains of officers commissioned or appointed 
for general service who die in line of duty will be reimbursed to persons who 
procure the services and support their claims with receipts showing payment 
therefor by them; but when not procured as indicated above the service repre- 
sentative is authorized to procure the services in accordance with regulations 
governing expenditures, including the use of Government transportation requests 
and bills of lading. These expenses are not authorized in the case of officers 
serving under local appointment.” 

In respect to the above, your decision is desired as to whether the appropria- 
tion indicated on each voucher may be correctly charged for the amounts specified 
which include: 

(1) burial expenses in excess of $400; 

(2) burial expenses other than those expenses allowable for preparation of 
remains for shipment ; 

(3) expenses for local burial (no shipment involved) ; 

(4) cremation expenses in lieu of interment. 


Aside from the question with respect to the availability of the par- 
ticular appropriations shown on the enclosed vouchers for expenses 
of the character involved, it appears that doubt exists as to the extent 
of the obligation of the United States for burial expenses incurred in 
connection with the disposition of the remains of commissioned officers 
of the Public Health Service in view of the recent legislative enact- 
ments mentioned in your letter respecting the Public Health Service. 

As stated in your letter, the act of November 11, 1943, 57 Stat. 587, 
as well as the act of July 1, 1944, 58 Stat. 682, which repealed the ear- 
lier act, authorized “military benefits’—including payment of burial 
expenses—for commissioned officers of the Public Health Service 
under the particular conditions therein set forth. And, so far as is 
material to a disposition of the present matter, the provisions of the 
two acts differ only in that section 8 (a) (1) of the 1948 act, 57 Stat. 
588, assimilated the rights of commissioned officers of the Public 
Health Service respecting “Military benefits” to the rights, privileges, 
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etc., authorized by law for “commissioned military and naval. person- 
nel of the United States,” whereas section 212 (a) (1) of the 1944 
statute, 58 Stat. 689, assimilates such rights to the rights, privileges, 
etc., authorized for “commissioned officers of the Army.” 

It is noted that the deaths of Dr. Ernst and Dr. Henderson occurred 
subsequent to the enactment of the 1944 act and, hence, under the 
plain provisions of that act, the “military benefits” authorized are 
the benefits provided by law in like instances for “commissioned officers 
of the Army.” However, the deaths of Dr. Watson and Dr. Denney 
occurred while the 1948 act was in effect, and, therefore, a determina- 
tion of the “military benefits” authorized in those cases is governed by 
section 8 of the 1943 act which provided, in pertinent part, as follows: 

Sec. 8 (a) For the purposes of this section— 

(1) the term “full military benefits” means all rights, privileges, immunities, 
and benefits provided under any law of the United States in the case of com- 
missioned military and naval personnel of the United States (including their 
surviving beneficiaries) on account of active military or naval service, including, 
but not limited to, burial payments in the event of death, six months’ pay in case of 
death, veterans’ compensation and pensions and other veterans’ benefits * * * 

(2) the term “limited military benefits” means full military benefits, except 
veterans’ compensation and pensions and other veterans’ benefits, and eligibility 
under the National Service Life Insurance Act, as amended. 

(b) Beginning with the date of enactment of this Act, commissioned officers 


of the Public Health Service, regular and reserve (including their surviving 
beneficiaries ) — 


(1) in time of war, shall be entitled to limited military benefits with respect 
to all active service in the Public Health Service; 

(2) while such officers are detailed for duty with the Army, Navy, or Coast 
Guard, shall be entitled to full military benefits with respect to such duty; 

(3) while such officers are serving outside the continental limits of the United 
States or in Alaska in time of war, shall be entitled to full military benefits with 
respect to such service. 

Because of the lack of uniformity between the rights, privileges, 
immunities, etc., authorized for commissioned officers of the Army 
and those authorized for commissioned officers of the Navy, the pro- 
vision in the quoted section that the “military benefits” therein author- 
ized for commissioned officers of the Public Health Service shall mean 
all rights, privileges, immunities, and benefits provided under any 
law of the United States in the case of “commissioned military and 
naval personnel of the United States” gave rise to doubt and uncer- 
tainty as to the particular benefits sought to be conferred by the 1943 
act. That is, it was not clear whether the benefits authorized were 
those authorized exclusively for the Army, those authorized ex- 
clusively for the Navy, or those authorized for both the Army and 
the Navy. The legislative history of that act contains nothing which 
would be of assistance in a determination of the intent of the Congress 
in the matter. However, in Report No. 1364, dated April 20, 1944, of 
the House Committee on Interstate and Foreign Commerce, to ac- 
company H. R. 4624, which became the act of July 1, 1944, it is stated 
with respect to section 212 of that act, in part as follows (pages 11 
and 12): 
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Section 212 deals with military benefits and is substantially the same as section 
S of Public Law 184, Seventy-eighth Congress. 

Paragraph (1) of subsection (a) of section 212 defines the term “full military 
benefits” to include most of the rights, privileges, immunities, and benefits pro- 
vided under law for commissioned officers of the Army * * *. 

- ” . * * - = 


This paragraph differs from section 8 (a) (1) of Public Law 184 in only a few 
respects. Since the benefits accorded Army and Navy officers are in a few in- 
stances not identical your committee thought it desirable, in order to avoid 
confusion, to restrict benefits to those enjoyed by commissioned officers of the 
Avmy. © * © 

From the foregoing it is clear that the primary purpose of the 
referred-to change in language between that appearing in section 
212 (a) (1) of the 1944 act and that in section 8 (a) (1) of the 1943 
act was not to effect a material modification of the “military benefits” 
theretofore authorized under the said section 8 (a) (1) for commis- 
sioned officers of the Public Health Service, but, rather, such change 
appears to have been made for the express purpose of clarifying the 
character of those benefits and to avoid the ambiguous phraseology 
contained in the 1943 act. Hence, whatever doubt might have existed 
respecting the extent of the “military benefits” authorized under the 
provisions of the repealed statute, such doubt would seem to have been 
removed by the express provision in the 1944 act that “military 
benefits” are the rights, privileges, immunities, etc., authorized for 
“oe issioned offi f the A ” Accordingly, it reasonabl 

commissioned officers of the Army. ecordingly, it reasonably 
appears that, generally, under either the 1943 act or the 1944 act, the 
“military benefits” authorized for commissioned officers of the Public 
Health Service are the rights, etc., provided by law for commissioned 
officers of the Army, excepting, of course, such benefits as are author- 
ized for naval personnel and which expressly have been made appli- 
cable by other statutory authority to commissioned officers of the 
Public Health Service—such as was provided by section 6 of the act 
of October 27, 1943, 57 Stat. 582, 583, with regard to loss, damage, 
or destruction of personal property of such officers when serving with 
the Navy. See decision of March 8, 1945, B-45178, 24 Comp. Gen. 664. 
Consequently, the deaths of the officers here involved having occurred 
subsequent to the enactment of the said act of November 11, 1943, the 
authorized burial expenses payable by the United States in each case 
are the amounts authorized under existing law for commissioned 
officers of the Army. 

The act of March 9, 1928, 45 Stat. 251, as amended by the act of 
May 17, 1938, 52 Stat. 398, 399, provides, in pertinent part: 

That the Act entitled “An Act to authorize appropriations to be made for the 
disposition of remains of military personnel and civilian employees of the Army”, 
approved March 9, 1928, is hereby amended to read as follows: “That there is 
hereby authorized to be appropriated from time to time such sums as may be 
necessary for funeral expenses of the persons hereinafter designated, to be 
expended under such regulations as the Secretary of War may prescribe.” 


Sec. 2. Authorized funeral expenses shall include the expenses of, and incident 
to, the recovery of bodies, cremation (only upon the request of relatives of the 
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deceased), preparation for burial, transportation to the home of the deceased or 
to a national or other cemetery designated by proper authority, and interment. 
Sec. 3. Funeral expenses shall be allowed for (1) all persons in the Regular 
Army as composed under section 2, Act of June 3, 1916, as amended (39 Stat. 166; 
U. 8. C., title 10, sec. 4), who die while in the active military service * * *. 
* * 2 * * * +” 


Sec. 5. In any case where funeral expenses authorized in section 3 hereof 
are borne by individuals, reimbursement to such individuals may be made of the 
amount allowed by the Government for such services, but no reimbursement shall 
be made of any expenses incurred prior to the enactment of this Act which would 
not have been a proper charge against the Government prior to the date of 
approval thereof. 

The quoted act is not self-executing. Hence, in order to determine 
the proper burial expenses payable in the instant cases, recourse must 
be had to the applicable regulations prescribed from time to time by 
the Secretary of War pursuant to the authority vested in him by 
section 1 of that act. Current instructions, in effect at the time of the 
deaths of Dr. Ernst and Dr. Henderson, and which are similar— 
with certain exceptions not here material—to those in effect at the 
time of the deaths of Dr. Watson and Dr. Denney are contained in 
Army Regulation 30-1830, dated October 13, 1944, paragraph 3 of 
which reads as follows: 

3. Expenses allowable.—a. For personnel of the Army of the United States 
and Regular Army * * *., 

(1) Burial expenses proper.—Expenses incident to initial preparation of 
remains, restricted to— 

(a) Undertaker’s services, including embalming and other preservative 
methods. 

(b) Cost of casket. 

(c) Cost of outside box, when required. 


(d) Hire of hearse. 
. * w - . 
(6) Interment expenses. 
(a) Expenses not to exceed $50 incident to interment. 
~ * . * * » . 


(7) Cremation.—Remains may be cremated upon written request of legal next 
of kin only, either at place of death, or after arrival at destination. In addi- 
tion to the cost of cremation a reasonable amount for a suitable urn for the ashes 
is authorized. 

Instructions respecting the manner of obtaining burial services at 
Government expense are set out in detail in the said regulation, but 
a brief summary thereof appears sufficient for the purposes of the 
present matter. Paragraph 4 of the regulation provides, in substance, 
that burial expenses proper will be obtained under contracts entered 
into with local undertakers and, if at the time and place of death 
a properly approved contract was in force, the amount to be allowed 
for burial expenses proper will be limited to the sum that such con- 
tract would have allowed for a similar case; however, if no such 
contract was in effect at the time and place of death, determinations 
as to the amount to be allowed will be made administratively. 

In the light of the foregoing, you are advised that amounts properly 

payable by the United States for the “burial expenses proper” in- 
curréd in the cases herein considered are for determination in ltt 
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ance with the terms of War Department burial contracts then in 
force in the localities in which the services were procured. Therefore, 
in consonance with the view hereinbefore expressed that the provisions 
of section 8 of the said act of November 11, 1943, properly may be 
regarded as having assimilated the rights of commissioned officers of 
the Public Health Service, respecting burial expenses, to those au- 
thorized by law for commissioned officers of the Army, it follows 
that the then existing regulations of the Public Health Service—so 
far as inconsistent with Army regulations governing like expenses— 
no longer were for application to such officers and the $400 burial 
expense limitation appearing in such regulations is not controlling in 
the present cases. Question (1) above, is answered accordingly. 

In view of the provisions of Army Regulation 30-1830, supra, 
expenses of the character mentioned in questions (2), (3), and (4) 
clearly appear allowable in cases of commissioned officers of the 
Public Health Service, subject, however, to the conditions and limi- 
tations as prescribed therefor by the said regulation. 

With regard to the availability of the particular appropriations 
shown on the enclosed vouchers for expenses of the character here 
involved, it is noted that the act of June 26, 1940, 54 Stat. 584 (42 
U. S. Code 68), which, also, was repealed by the said act of July 1, 
1944, provided— 

* * * That funds of the Public Health Service expendable for transpor- 
tation and traveling expenses may also be used for preparation for shipment 


and transportation to their former homes of remains of officers who die in line 
of duty. 


Section 506 of the 1944 act, 58 Stat. 710, which, in substance, is a 
reenactment of the repealed law provides: 


Appropriations available for traveling expenses of the Service shall be avail- 
able for meeting the cost of preparation for burial and of transportation to the 
place of burial of remains of commissioned officers, and of personnel specified 
in regulations, who die in line of duty. 

The legislative history of section 506 clearly indicates that the 
change in language appearing therein from that of the earlier statute 
merely was for the purpose of modifying the existing authority to 
charge travel expense appropriations with expenses incident to trans- 
portation of the remains of deceased officer personnel to conform to 
the provisions of the 1943 and 1944 acts respecting the additional bur- 
ial expense benefits therein authorized for commissioned officers of the 
Public Health Service. In the hearings on the bill H. R. 3379, for 
which was substituted H. R. 4624 which became the act of July 1, 1944, 
the Assistant General Counsel, Federal Security Agency, stated 
(pages 110 and 111, Hearing before a Subcommittee of the Committee 
on Interstate and Foreign Commerce, House of Representatives) : 


The matter of burial expenses and allowances for officers who die in line of 
duty is a little complicated. Even before Public Law 184 there was provision 
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in 42 U. S. C. 68 that the Public Health Service should bear the expense of pre- 
paring the bodies for shipment and transporting them to the former homes of 
the officers. This provision appears in section 506 of the bill, the only change 
being that instead of officers—a term which has been construed to include the 
higher ranking civilian personnel as well as the commissioned officers—the bill 
refers to conmmissioned officers and personnel specified in regulations. We sug- 
gest that the authority should extend to shipment to the place of burial, if that 
differs from the former home of the officer. This change is prompted chietly by 
the fact that certain officers have the right to be buried in a national cemetery, 
and the authority to pay the expense of shipment to the former home does not 
meet the situation. We also suggest that the cost of preparation “for burial” 
would be a better phase than the preparation “for shipment” of the body. 

Section 68 of title 42 of the United States Code did not include the cost of 
burial itself. By virtue of Public Law 184, I believe that this cost is also payable 
in the case of any officer who dies in service either in time of war or while detailed 
to the armed forces (10 U. S. C. 916 (b)). For the same officers, I believe that 
Public Law 184 also gave the right of burial in a national cemetery (24 U. S. C. 
281) and the right to have a headstone provided at the expense of the Government 
(id., 279). 

Consequently, from and after November 11, 1943—the date of en- 
actment of Public Law 184—appropriations for traveling expenses 
theretofore properly chargeable with “the preparation for shipment 
and transportation to their former homes,” only, are available for 
burial expenses for the remains of commissioned officers of the Public 
Health Service to the same extent as authorized for commissioned offi- 
cers of the Army. The appropriation “Traveling Expenses, Federal 
Security Agency, 1945” proposed to be charged with burial expenses 
for Dr. Ernst and Dr. Henderson, who died during the fiscal year 1945, 
clearly appears available for such expenses within the limitations set 
forth above. Also, in the case of Dr. Denney who was the Medical 
Officer in Charge, U. S. Marine Hospital, Galveston, Texas, at the 
time of his demise on February 19, 1944, the appropriation “Pay of 
Personnel and Maintenance of Hospitals, Public Health Service, 1944” 
appears available for his burial expenses inasmuch as that appropria- 
tion is available, inter alia, for administrative expenses of Public 
Health Service hospitals—including expenses for “travel.” 

Respecting the availability of the “Working Fund, Federal Security 
Agency, Public Health Service, 1944” for proper burial expenses for 
Dr. Watson, it is noted that paragraph 9 of the agreement dated 
August 28, 1942, entered into by representatives of the Public Health 
Service, the War Shipping Administration, and the United States 
Coast Guard—pursuant to which the said working fund was estab- 
lished for the operation of the Government-owned hospital at Sheeps- 
head Bay, Long Island, New York—provides: 

9. Funds for operation of the Hospital. 

a. The War Shipping Administration shall allot and transfer funds, quarterly 
in advance, to the Federal Security Agency (Public Health Service) for dis- 
bursement by that Service under the various headings of its applicable appro- 
priations, of such amounts as are necessary for the estimated full cost of 
operation of the Hospital. 

b. Should the War Shipping Administration lack authority to allot and trans- 


fer funds as above specified, then to accomplish the same result it shall transfer 
funds to the Public Health Sefvice quarterly in advance pursuant to Section 
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601 of the Act of June 30, 1932, as amended (31 U. S. C. 686), to be credited 
to a working fund, with symbol and designation to be approved by the General 
Accounting Office. 

ec. When regular commissioned officers of the Public Health Service are de- 
tailed to duty at the Hospital, reserve commissioned officers or civilian officers 
will be employed by the Public Health Service to replace them and their salaries 
paid from the funds of the War Shipping Administration allotted to the U. S. 
Public Health Service. 

d. As is indicated in a and b above, transferred funds shall be available for 

disbursement by the Public Health Service for all expenses necessary for the 
operation of the Hospital, including transportation and travel expenses of 
officers and employees detailed to duty at the Hospital, and for personal services 
and other administrative expenses as may be necessary in the headquarters 
office of the Public Health Service and elsewhere. 
It is not clear from a reading of the quoted language that it was con- 
templated the working fund would be chargeable with burial ex- 
penses for Public Health Service officers detailed for duty at the said 
hospital; and, while the fund is available for “travel expenses” of 
such officers, it is not one of the “Appropriations available for travel- 
ing expenses of the Service” within the meaning of said section 506, 
and, therefore, the provisions of that section would not have the effect 
of making such fund available for burial expenses of such officers. 
Accordingly, it appears that the appropriation “Traveling Expenses, 
Federal Security Agency, 1944” properly is chargeable with the burial 
expenses of Dr. Watson. 

The vouchers and supporting papers are returned herewith for 


action in accordance with the foregoing. 


(B-47501) 


PAY—SERVICE CREDITS—COAST AND GEODETIC SURVEY SERVICE 


Service as a seaman, fireman, oiler and assistant to engineer, second class, in 
the Coast and Geodetic Survey under “shipping articles” is not “enlisted” 
service within the meaning of section 3A of the Pay Readjustment Act of 
1942, as amended, which may be counted by a Naval Reserve officer for pay 
purposes. 


Comptroller General Warren to Lt. Cmdr. D. D. Gray, U. S. Naval Reserve, May 
18, 1945: 

Reference is made to your letter of December 3, 1944, concerning 
settlement of this office dated October 6, 1944, wherein your claim for 
longevity pay based on prior service as a seaman, fireman, oiler and 
assistant to engineer second class, in the U. S. Coast and Geodetic 
Survey during the period June 13, 1924 to May 15, 1926, was disallowed 
for the reason that only commissioned service in the U. S. Coast and 
Geodetic Survey may be counted under the Pay Readjustment Act of 
1942, as amended by the act of December 2, 1942. In view of the 
provisions of ALNAV 200, dated November 2, 1944, you now inquire 
whether section 1 of the act of September 7, 1944, amending section 3 
of the act of December 2, 1942, was intended to permit the inclusion 
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of your prior service in the Coast and Geodetic Survey in the computa- 
tion of longevity pay as a Naval Reserve officer. 

Section 1 of the act of September 7, 1944, 58 Stat. 729, Public Law 
421, amending section 3A of the Pay Readjustment Act of 1942, as 
amended, provides, in pertinent part, as follows: 


Sec. 3A. In computing the service for all pay purposes of persons paid under 
the provisions of section 1, 3, 8, or 9 of this Act, such persons, in addition to the 
time required to be credited by the section under which they are paid, shall be 
credited with full time for all periods during which they were enlisted or held 
commissions as officers or held appointments as warrant officers or Army field 
clerks or as commissioned warrant officers in any of the services mentioned in 
the title of this Act * * * orin the Coast and Geodetic Survey as authorized 
by section 2 (b) of the Act of January 19, 1942 (56 Stat.6). * * * 

Section 2 (b) of the act of January 19, 1942, 56 Stat. 6, provides in 
part, as follows: 

* * * That for purposes of pay, longevity pay, allowances, promotion, or 
retirement, which are now or may hereafter be authorized for officers [of the 
Coast and Geodetic Survey] appointed after June 30, 1922, there shall be counted 
in addition to active commissioned service, service as deck officer and junior 
engineer in excess of one year. 

Prior to the said amendment of September 7, 1944, only service as a 
commissioned officer or service as a “deck officer” or “junior engineer” 
in excess of one year in the Coast and Geodetic Survey was authorized 
to be credited in the computation of the longevity pay of a Naval 
Reserve officer. Decisions B-35497, November 10, 1943 and B-33809, 
June 5, 1943. Section 1 of the act of September 7, 1944, supra, 
authorized the crediting for pay purposes of all periods during which 
persons paid under the provisions of sections 1, 3, 8 or 9 of the Pay 
Readjustment Act were “enlisted” or held commission as officers or 
warrant officers, or appointments as warrant officers, in any of the 
services mentioned in the title of the act. The Coast and Geodetic 
Survey is one of the services mentioned in the title of the Pay Read- 
justment Act of 1942, but in view of the specific enumeration of the 
services to be counted, it does not follow that all service in the Coast 
and Geodetic Survey may be credited in the computation of longevity 
pay. The statute specifically limits the service which may be credited 
in the computation of longevity pay to enlisted, warrant, or commis- 
sioned service. The word “enlisted” or “enlistment” as used in laws 
relating to the military and naval service has a technical and well- 
defined meaning. An enlistment is not only a contract, but it affects 
a change in a person’s status; the person’s relations to the State and 
public are changed and he acquires a new status with correlative 
rights and duties, and although he may violate his contract obligations, 
his status as a member of the military and naval service is unchanged. 
See Morrissey v. Perry, 34 L. Ed. 644, and United States v. Grimley, 
34 L. Ed. 636, 638. Persons employed for duty as crews on Coast and 
Geodetic Survey vessels in the capacity of seamen, oilers, etc., are 
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required to sign “shipping articles” under which they agree to serve 
for a period of not to exceed one year, but such service is not “enlisted” 
service within the meaning of laws applicable to the military and 
naval forces. Crews on vessels of the Coast and Geodetic Survey who 
signed “shipping articles” during the period of your claim were not 
subject to the laws and regulations applicable to military and naval 
personnel ; their compensation was fixed by the Secretary of Commerce 
rather than by laws applicable to the military and naval service; they 
could be discharged at their own request at any time as provided in the 
shipping articles. Thus, their status was not essentially different 
from that of civilian personnel of the Coast and Geodetic Survey. See 
paragraph 70, et. seg., Regulations Coast and Geedetic Survey, 1931. 

Accordingly, I have to advise that the settlement of October 6, 1944, 
was correct and that the act of September 7, 1944, may not be regarded 
as authorizing the crediting of your prior service in the Coast and 
Geodetic Survey in the computation of longevity pay as a Naval 
Reserve officer. 


(B-49494) 


ALLOTMENTS—EXTENT OF AUTHORITY TO WAIVE ERRONEOUS 
PAYMENTS OR OVERPAYMENTS 


The authority vested in the heads of departments by section 9 of the Missing 
Persons Act, as amended, to “waive the recovery of erroneous payments or 
overpayments of allotments to dependents when recovery is deemed to be 
against equity and good conscience” extends only to erroneous payments 
or overpayments made in the administration of the provisions of the act 
respecting the affairs of persons in the armed forces and certain civilian 
personnel who may be missing, missing in action, etc., and not to all erroneous 
payments or overpayments of allotments to dependents. 


Comptroller General Warren to the Secretary of War, May 18, 1945: 
I have your letter of April 30, 1945, as follows: 


In connection with fiscal operations of the War Department, and particularly 
as related to its activities dealing with the handling of allotments of military 
and civilian personnel under the provisions of the Act of March 2, 1899, as 
amended, 30 Stat. 981, 10 U. S. C. 894, questions have arisen which affect the 
collection procedures of the War Department growing out of overpayments of, 
or erroneously paid, allotments, on which your decision is required. 

Section 5 of the Act of July 1, 1944, 58 Stat. 679 (Public Law 408, 78th Con- 
gress), amended Section 9 of the Act approved March 7, 1942, as amended, 56 Stat. 
145, by rewriting it and including therein the following language: 

“* * * The head of the department concerned, or such subordinate as he 
may designate, may waive the recovery of erroneous payments or overpayments 
of allotments to dependents when recovery is deemed to be against equity and 
good conscience. * * *” 

In view of the above language, your decision is requested on the following 
question: 

Does Section 9, quoted supra, authorize the Secretary of War, or such person 
as he may designate, to waive recovery of erroneous payments or overpayments 
when and if it is deemed that recovery is against equity and good conscience in 
cases of all allotments to dependents made by military and civilian personnel, 
regardless of their status; if not, what in your opinion is the extent of its 
applicability ? 
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Section 9 of the Missing Persons Act of March 7, 1942, 56 Stat. 
144, as amended by section 5 of Public Law 408, approved July 1, 1944, 
58 Stat. 680, a portion of which is quoted in your letter, reads as 
follows: 


Sec. 9. The head of the department concerned, or such subordinate as he 
may designate, shall have authority to make all determinations necessary in the 
administration of this Act, and for the purposes of this Act determinations so 
made shall be conclusive as to death or finding of death, as to any other status 
dealt with by this Act, and as to any essential date including that upon which 
evidence or information is received in such department or by the head thereof. 
The determination of the head of the department concerned, or of such subordi- 
nate as he may designate, shall be conclusive as to whether information received 
concerning any person is to be construed and acted upon as an official report of 
death. When any information deemed to establish conclusively the death of any 
person is received in the department concerned, action shall be taken thereon 
as an official report of death, notwithstanding any prior action relating to death 
or other status of such person. If the twelve months’ absence prescribed in 
section 5 of this Act has expired, a finding of death shall be made whenever 
information received, or a lapse of time without information, shall be deemed 
to establish a reasonable presumption that any person in a missing or other 
status is no longer alive. Payment or settlement of an account made pursuant 
to a report, determination, or finding of death shall not be recovered or reopened 
by reason of a subsequent report or determination which fixes a date of death 
except that an account shall be reopened and settled upon the basis of any date 
of death so fixed which is later than that used as a basis for prior settlement. 
Determinations are authorized to be made by the head of the department con- 
cerned, or by such subordinate as he may designate, of entitlement of any 
person, under provisions of this Act, to pay and allowances, including credits and 
charges in his account, and all such determinations shall be conclusive: Provided, 
That no such account shall be charged or debited with any amount that any 
person in the hands of an enemy may receive or be entitled to receive from, 
or have placed to his credit by, such enemy as pay, wages, allowances, or other 
compensation : Provided further, That where the account of any person has been 
charged or debited with allotments paid pursuant to this Act any amount so 
charged or debited shall be recredited to such person’s account in any case in 
which it is determined by the head of the department concerned, or such sub- 
ordinate as he may designate, that payment of such amount was induced by 
fraud or misrepresentation to which such person was not a party. When cir- 
cumstances warrant reconsideration of any determination authorized to be made 
by this Act the head of the department concerned, or such subordinate as he 
may designate, may change or modify a previous determination. Excepting 
allotments for unearned insurance premiums, any allotments paid from pay and 
allowances of any person for the period of the person's entitlement under the 
provisions of section 2 of this Act to receive or have credited such pay and 
allowances shall not be subject to collection from the allottee as over-payments 
when payment thereof has been occasioned by delay in receipt of evidence of 
death, and any allotment payments for periods subsequent to the termination, 
under this Act or otherwise, of entitlement to pay and allowances, the payment 
of which has been occasioned by delay in receipt of evidence of death, shall not 
be subject to collection from the allottee or charged against the pay of the 
deceased person. The head of the department concerned, or such subordinate 
as he may designate, may waive the recovery of erroneous payments or over- 
payments of allotments to dependents when recovery is deemed to be against 
equity and good conscience. In the settlement of the accounts of any disbursing 
officer credit shall be allowed for any erroneous payment or overpayment made 
by him in carrying out the provisions of this Act, except sections 13, 16, 17, and 
18, in the absence of fraud or criminality on the part of the disbursing officer 
involved, and no recovery shall be made from any officer or employee authorizing 
any payment under such provisions in the absence of fraud or criminality on his 
part. [Italics supplied.] 


The provisions of the said Missing Persons Act of March 7, 1942, 


as amended, primarily are directed to matters concerning the con- 
tinuance of the pay and allowances of persons in the armed forces 
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and certain civilian employees who may be missing, missing in action, 
interned in a neutral country, captured by the enemy, etc. Among 
other provisions, the act authorizes the head of the department con- 
cerned to direct the initiation, continuance, discontinuance, increase, 
decrease, suspension and resumption of allotment payments to depend- 
ents from the pay and allowances of such persons in a missing status. 
While the authority vested in the head of the department concerned 
by section 9, as amended, supra, to waive the recovery of “erroneous 
payments or overpayments of allotments to dependents” is stated in 
general terms and its application is not specifically limited by express 
language to such overpayments made in the administration of that 
act, it reasonably appears from the legislative history of the provi- 
sion that such was the intent of the Congress. 

In Report No. 1674, dated June 17, 1944, of the Committee on Naval 
Affairs, House of Representatives, to accompany H. R. 4405, which 
subsequently was enacted into law as said Public Law 408, it was 
stated, with respect to the waiver provision, as follows: 

Public Law 490, as amended [Missing Persons Act], is a wartime act. If the 
administration of such act is to be effective, prompt and unhesitating action 
in worthy cases is necessary. Payments must be continued in many cases due 
to the absence or delay in transmission of casualty reports. Erroneous pay- 
ments and overpayments are inevitable. In the main, however, these payments 
are authorized and are intended for the support of dependents. These depend- 
ents are in no way responsible for the vagaries and uncertainties of casualty 
reports and the actions thereon. In general dependents are in need of payments 
up to the time death benefits become available. For the Government to seek 
to recover payments so received and used by dependents would in general be 
inequitable. The present act, however, makes no provision for any waiver of 
recovery. Section 5 of the bill incorporates in section 9 authority in the head of 


the department concerned to waive recoveries when against equity and good 
conscience, 


That the Secretary of the Navy took a like view of the waiver provision 
is shown by his letter of June 13, 1944, set forth in the said committee 
report. See, also, the prepared statement of Major General Jay L. 
Benedict incorporated in the report of the hearings on the bill before 
the Committee on Naval Affairs, House of Representatives, where 
General Benedict, representing the War Department, commented on 
the said waiver provision as follows: 


In wartime administration of the affairs of missing personnel there are bound 
to be technical erroneous payments or overpayments of allotments to depend- 
ents. There will likewise be erroneous payments or overpayments of family 
allowances. For the latter, there is a very appropriate authorization in Public 
Law 625 to waive recoveries when deemed against equity and good conscience. 
The similar authorization in the case of allotments, included in the amended 
section 9, is very desirable. This is true also of the protection afforded dis- 
bursing and authorizing officers who may, acting in good faith in an effort to 
effectively carry out the law, cause erroneous payments or overpayments, without 
fraud or criminality being involved. 


It thus appears that the War Department, as well as the Navy De- 


partment and the Committee on Naval Affairs, held the view that 
the purpose of the waiver provision was to afford equitable relief where 
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erroneous payments or overpayments of allotments might be made 
to dependents resulting from the unusual conditions involved in the 
administration of the affairs of missing personnel, and such views were 
set forth in the hearings and legislative reports on the bill. Hence, it 
seems clear that it was the legislative intent to authorize waivers by 
the heads of the departments concerned or their designees only in 
cases of erroneous payments or overpayments of allotments to de- 
pendents occurring in the administration of the said Missing Persons 
Act, as amended, and that it was not contemplated that the waiver 
provision would have general application. 

Aside from such legislative intent in the matter, as disclosed by 
the legislative history, the incorporation of such a waiver provision, 
although stated in general language, in a statute dealing particularly 
with the administration of the affairs of persons occupying a status 
requiring special considerations and safeguards—a status distinct 
from that occupied by allotters generally—lends further support to 
the view that the authority to waive erroneous payments or overpay- 
ments of allotments can have no application in cases outside the scope 
ofthe act. See, in that connection, the general provision concurrently 
enacted in the Military Appropriation Act, 1945, Public Law 374, 
June 28, 1944, 58 Stat. 575, precluding the collection of erroneous 
allotment payments where liability therefor might exist because of 
the death of the allotter. 

Accordingly, you are advised that the waiver authority vested by 
section 9 of the Missing Persons Act, as amended, supra, in the heads 
of the various departments is viewed as extending only to cases of 
erroneous payments or overpayments of allotments to dependents 
made in the administration of that act, when recovery of such pay- 
ments is deemed to be against equity and good conscience, and as 
not extending to any other erroneous payments or overpayments 
of allotments. 


(B-48370) 


CONTRACTS—COST-PLUS—STATE LICENSE FEES ON AUTOMOTIVE 
EQUIPMENT LEASED FROM DEFENSE PLANT CORPORATION 


Personal property of the Defense Plant Corporation—an affiliate corporation of 
the Reconstruction Finance Corporation—having been exempted by section 
10 of the act of January 22, 1932, as amended, from State taxation, including 
“use” taxes, a cost-plus-a-fixed-fee contractor may not be reimbursed license 
fees paid to the State of Washington as excise taxes on the use of automo- 
tive equipment leased from the Defense Plant Corporation. 


Comptroller General Warren to Col. R. B. Conner, U. S. Army, May 21, 1945: 

There have been received by reference from the Fiscal Director, 
Army Service Forces—together with communications dated February 
28 and April 21, 1945, requesting, apparently on your behalf, an 
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advance decision as to the propriety of effecting payment thereon— 
audit vouchers Nos. R1624 and R1736, presenting reclaims by the 
Boeing Aircraft Company, for reimbursement of the amounts of 
$2,283.95 and $2,839.85, respectively, representing fees and taxes paid 
to the State of Washington for motor vehicle certificates of ownership 
and license plates under cost-plus-a-fixed-fee contract No. W 535 
ac—19678, dated June 13, 1941. By reason of the similarity of the 
facts and legal issues involved in connection therewith, the two 
vouchers will be considered together in this reply. 

The amounts covered by the vouchers previously were reimbursed 
to the contractor but exceptions were taken to the reimbursement 
vouchers by the Audit Division of the General Accounting Office with 
the result that the said amounts later were deducted from other sums 
due the contractor. 

The facts relating to the transactions covered by the vouchers are 
fully summarized in a STATEMENT BY CONTRACTOR, dated 

‘february 14, 1945, attached to voucher No. R1624. After pointing 
out that the automotive equipment in question was leased from the 
Defense Plant Corporation under an agreement which required the 
lessee to pay to the proper authority all taxes with respect to the 
equipment “when and as the same become due and payable,” the 
contractor states: 


4. The question of whether or not motor vehicles rented from D. P. C. and 
used by this Contractor in the performance of its cost-plus-a-fixed-fee contracts 
were entitled to exempt license plates under the laws of the State of Washington 
was raised early in the term of the lease, and has been the subject of many 
conferences and much correspondence between the Contractor, its attorneys, 
representatives of D. P. C. and the Army Air Forces, the State License Depart- 
ment, and the State Attorney General. The conclusions arrived at as the result 
of all this effort are well set forth in an opinion dated May 11, 1943, rendered 
by the Office of the Attorney General to the Director of Licenses, State of 
Washington, a copy of which is attached to this Statement as Exhibit 7 and is 
by reference made a part hereof. The conclusion therein is that the Contractor 
is subject to tax on the vehicles, since the usage of the vehicles does not meet 
the second provision of the applicable statute, which requires, broadly, both 
(1) government ownership, and (2) operation exclusively in government service, 
for exemption from tax. The opinion of the State Attorney General, that “the 
motor vehicles which are used in the operations of the Boeing Aircraft Com- 
pany are not used exclusively by the government of the United States in its 
service,” presumably was based on the fact that the Contractor, as a separate 
entity, profits by its operation under the CPFF contracts performed for the 
government. This opinion by the Attorney General shows that the vehicles in 
question could not lawfully have been operated by the Contractor upon State 
highways in necessary performance of the contract without the subject licenses. 
Thereby this situation is distinguished from that in 21 Comp. Gen. 769, cited 
in the Exceptions, where there was no showing to that effect. 

5. The AAF District Judge Advocate, in a letter addressed to the AAF District 
Auditor dated September 18, 1943, reached a conclusion identical to that of the 
State Attorney General and further pointed the difference between this case 
and that involved in 21 Comp. Gen. 769, cited in the Notices of Exception. A 
copy of that correspondence is also attached hereto as Exhibit 8 and is by 
reference made a part thereof. 

6. Subsequent to the decision of the District Judge Advocate referred to 
hereinabove, further objections to payment of the subject license fees and taxes 
were raised by the Army Air Forces. However, by letter addressed to the AAF 
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District Auditor dated September 9, 1944, the District Judge Advocate advised 
that the Judge Advocate General’s office “has concluded that the payment of 
such taxes will be proper in this instance,” seemingly as the result of further 
study and conferences with State officials on the matter. Pursuant to that de- 
cision, the Contracting Officer at this activity by letter dated September 22, 
1944, notified the Contractor “that there is now no further objection to Con- 
tractor’s payment of such fees and taxes,” and that “these will be considered 
allowable items of overhead cost under Boeing’s current CPFF Supply Contracts.” 
Copies of this latter correspondence are attached hereto as Exhibits 9 and 10, 
and are by reference made a part of this Statement. 

7. It is obvious that this Contractor, in order to avoid violation of the State 
code, (a misdemeanor, each offense punishable by a fine of $250.00) has acted in 
good faith and in accordance with provisions of the applicable laws of the 
State of Washington as construed by the Judge Advocate General, the District 
Judge Advocate of the Army Air Forces, and the Office of the Attorney General 
of the State of Washington. 

8. For the reasons set forth above, the Contractor requests reconsideration 
of the allowability of the subject expenditures as items of cost under its CPFF 
contract. 

The Supreme Court of the State of Washington has held that the 
motor vehicle tax imposed by the State is an excise tax on the use of 
personal property rather than a property tax. State v. Salter, 190 
Wash. 703, 70 P. 2d 1056; City of Spokane v. State, 198 Wash. 682, 89 

’ ’ y P ’ 

P. 2d 826. Apparently, in view thereof, the Attorney General of the 
State of Washington and the administrative officials referred to by 
the contractor are of the opinion that the implied constitutional im- 
munity of the United States from State taxation of Government 
property is not for application in these cases and that, consequently, 
the question as to the contractor’s liability for the license fees is for 
determination solely on the basis of whether the trucks and automo- 
biles were used exclusively in the services of the Government, as re- 
quired by the exemption provisions of the applicable State statute. 
However, it does not appear that the use to which the equipment may 
have been put can have any material bearing on such question. 

The agreement under which the equipment was loaned to the con- 
tractor by the Defense Plant Corporation expressly limited the con- 
tractor’s liability for State and local taxes to those which it was 
legally bound to pay and, as a matter of fact, expressly excepted “use 
taxes in connection with the Programs.” Similarly, while it may be 
that the reimbursement provisions of the prime contract and of sec- 
tion 26.9 of Treasury Decision 5000, incorporated therein by reference, 
are sufficiently broad to authorize reimbursement to the contractor for 
State and local taxes, the said provisions naturally must be construed 
as contemplating such reimbursement only to the extent such taxes 
are lawfully assessed. 

That the title to the equipment under the lease was vested and re- 
mained in the Defense Plant Corporation during the periods covered 
by the vouchers is nowhere disputed in the record. With respect to 
the exemption from taxation of the property of the Reconstruction 
Finance Corporation and its affiliates, section 10 of the act of January 
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22, 1932, 47 Stat. 9, as amended by section 3 of the act of June 10, 
1941, 55 Stat. 248, provides, quoting from 15 U. S. Code 610, as follows: 


Any and all notes, debentures, bonds, or other such obligations issued by the 
corporation shall be exempt both as to principal and interest from all taxation 
(except surtaxes, estate, inheritance, and gift taxes) now or hereafter imposed 
by the United States, by any Territory, dependency, or possession thereof, or by 
any State, county, municipality, or local taxing authority, except as provided in 
section 742a (a) of Title 31. The corporation, including its franchise, its capital, 
reserves, and surplus, and its income shall be exempt from all tarvation now or 
hereafter imposed by the United States, by any Territory, dependency, or posses- 
sion thereof, or by any State, county, municipality, or local taxing authority; 
except that any real property of the corporation shall be subject to State, Terri- 
torial, county, municipal, or local taxation to the same extent according to its 
value as other real property is taxed. The exemptions provided for in the pre- 
ceding sentence with respect to taxation (which shall, for all purposes, be deemed 
to include sales, use, storage, and purchase tazes) shall be construed to be appli- 
cable not only with respect to (1) the Defense Plant Corporation, the Defense 
Supplies Corporation, the Metals Reserve Company, the Rubber Reserve Com- 
pany, and any other corporation heretofore or hereafter organized or created 
by the Reconstruction Finance Corporation under section 606b of this title, as 
amended, to aid the Government of the United States in its national-defense 
program, (2) The RFC Mortgage Company, the Federal National Mortgage As- 
sociation, and any other public corporation heretofore or hereafter organized 
by or at the instance of the Reconstruction Finance Corporation, and (3) the 
Disaster Loan Corporation, and any other public corporation which is now or 
which may be hereafter wholly financed and wholly managed by the Reconstruc- 
tion Finance Corporation. Such exemptions shall also be construed to be appli- 
cable to the loans made, and personal property owned, by the Reconstruction 
Finance Corporation or by any corporation referred to in clause (1), (2) or (3) 
of the preceding sentence, but such exemptions shall not be construed to be appli- 
cable in any State to any buildings which are considered by the laws of such 
State to be personal property for taxation purposes. [Italics supplied.] 


The Congress thus has specifically exempted the “personal property” 
of the “Defense Plant Corporation” from State taxation, including for 
all purposes “use” and other taxes, and, considering the purpose for 
which the Defense Plant Corporation was created, there can be no 
doubt that this congressional exemption was intended to cover the 
assessment of State taxes which otherwise would apply to the use of 
the corporation’s equipment and machinery leased to independent con- 
tractors engaged in producing war supplies for the Government. See 
Hearing before the Committee on Banking and Currency, United 
States Senate, 77th Congress, 1st Session, on S. 1438, pages 8 to 11. 
Also, see Senate Report No. 292, 77th Congress, 1st Session, on S. 1438, 
wherein, with reference to the intent and purposes of section 3 of the 
said bill which later became section 3 of the act of June 10, 1941, supra, 
the Committee stated: 


This section of the bill reaffirms the original policy of the Congress with respect 
to such exemptions * * * making it clear (1) that such exemptions apply 
to sales, use, storage, and purchase taxes, and (2) that the exenfptions apply to 
the loans and personal property of the Corporation. 

This section also clarifies the position of various corporations of a public 
nature affiliated with the Reconstruction Finance Corporation by providing that 
the tax exemptions applicable to the Reconstruction Finance Corporation shall 
be construed as applicable (1) to public corporations organized or created by or 
at the instance of the Reconstruction Finance Corporation, including the Defense 
Plant Corporation * * *, 
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The Supreme Court of the United States has recognized that any 
constitutional exercise of the Federal Government’s delegated powers 
is governmental, so that “when Congress constitutionally creates a 
corporation through which the federal government lawfully acts, the 
activities of such corporation are governmental,” and “Congress has 
the power to protect the instrumentalities which it has constitutionally 
created” by prescribing tax immunity for their activities. Fed. Land 
Bank v. Bismarck Co.,314 U.S. 95. Moreover, to the extent the statute 
incorporated into 15 U. S. Code 610, supra, might be said to be in 
conflict with the taxing statute of the State of Washington the former 
necessarily is to be regarded as controlling, it being well settled that a 
Federal statute, specific in its coverage, must prevail over any incon- 
sistent laws of a State. Zhomson v. Pacific Railroad, 9 Wall. 579, 588; 
Smith v. Kansas City Title Co., 255 U.S. 180, 209; Federal Land Bank 
v. Crosland, 261 U.S. 374; Federal Land Bank v. Priddy, 295 U.S. 229. 
In this connection it will be noted that in Alabama v. King & Boozer, 
314 U. S. 1, which is the case chiefly relied upon by the Attorney Gen- 
eral of the State of Washington in his opinion of May 11, 1943, the 
Supreme Court of the United States particularly stressed the absence 
of congressional exemption with respect to State taxation under “cost- 
plus” contracts with the Government. 

Accordingly, in view of the specific congressional exemption here 
involved, as hereinbefore set forth, there appears no alternative to the 
conclusion that the contractor was not legally obligated for the license 
fees covered by the vouchers and that, therefore, payment on the 
vouchers is not authorized. 

The vouchers, together with their supporting papers, are returned 
herewith. ‘ 


(B-48811) 


LEASES—MONTHLY INSTALLMENT PAYMENTS OF ANNUAL RENT— 
COMPUTATION, ETC. 


Under a lease the term of which begins on a certain day other than the first of 
the month and which provides for payment of rent at the end of each “calen- 
dar month,” at a stipulated annual rate, the monthly rent installments become 
due and payable on the day of each month numerically corresponding to the 
day the term began, less one, and the amount of each such installment should 


be one-twelfth of the annual rate, regardless of the number of days in any 
calendar month, 


Comptroller General Warren to the Secretary of War, May 21, 1945: 


Reference is made to letter dated March 29, 1945, from the Under 
Secretary of War, as follows: 


There is hereinafter presented a matter with request for your decision for 
future guidance, involving a lease stipulating an annual rate and providing for 
payments at the end of each month. The rental agreement between the Bernarr 
MacFadden Foundation, Incorporated, and the War Department bearing No. W 
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2287 eng 2863 dated January 20, 1943 provides for rental at an annual rate of 
$42,000.00, payments to be made at the end of each calendar month. The period 
covered by the lease was “for the term beginning November 11, 1942 and ending 
June 30, 1943.” The lease was cancelled as of February 10, 1943. One payment 
voucher for the period November 11, 1942 through February 10, 1943 was prepared 
and paid by the Finance Officer in the amount of $10,583.33. 

The rental was calculated as follows: 


11/11/42 thru 11/30/42—20/30 x 1/12 of $42,000.00 
12/1/42 thru 1/30/43—2 months at $3,500.00 
2/1/43 thru 2/10/43—10/28 x 1/12 of $42,000.00 


The General Accounting Office has taken exception to the voucher and requested 
refund from the contractor in the amount of $83.33 constituting an overpayment 
computed on the following basis: 


11/11/42 thru 2/10/43—3 months at $42,000.00 per annum___ $10, 500. 00 


The field service concerned, which was responsible for the payment, brought 
out in the following comparison the discrepancy which would have resulted had 
the lease expired January 10, 1943 instead of February 10, 1943 and indicated 
that an excess payment would be involved if the method of computation employed 
by the General Accounting Office were used. 


11/11/42 thru 11/30/42—20/30 x 1/12 of $42,000.00 
12/1/42 thru 12/31/42—1 month at 
1/1/43 thru 1/10/43—10/31 x 1/12 of $42,000.00 


Calculation by General Accounting Office Method: 
11/11/42 thru 1/10/43—2 months at $42,000.00 per annum____ 7, 000.00 


This Department is of the opinion that the only fair and equitable way to 
compute rentals based on an annual rate with provision for payments to be made 
monthly at the end of each month is to apportion the annual rate equally so that 
each payment made will represent the exact number of days of use or occupancy. 
This method will result in exact computations for both parties regardless of the 
period of rental or the number of days in a month. Any other method would 
appear to result in an erroneous payment of the annual rate where the entire 
period of rental varies from an exact yearly period, being in favor of one party 
if the fractional month occurs in a shorter month and in favor of the other party 
if it occurs in a longer month. 

On the other hand, by using the basis of as many three hundred and sixty fifths 
of the annual rate as there are days in the payment period involved, whether 
it is for a full month or a fractional month, no excess payment would accrue 
in favor of either party. On this basis the amount due at the end of each calendar 
month would be 1/365th of $42,000.00, or $115.07 per day multiplied by the total 
number of days in the month, or period, for which payment is made. In accord- 
ance with this theory it appears that the amount which should have been paid 
for the period November 11, 1942 to February 10, 1943 would have amounted to 
$10,576.44 (92 days x $115.07). Accepting this basis of computation this Depart- 
ment believes the amount overpaid and properly for collection from the payee is 
$6.89. 


The lease referred to in the letter covers the rental of certain de- 
scribed premises and contains provisions, so far as is pertinent to 
the question involved, as follows: 


8. TO HAVE AND TO HOLD the said premises together with their appur- 

tenances for the term beginning November 11, 1942 and ending June 30, 1943. 
* * . * * * * 

7. The Government shall pay to the Lessor for the premises rent at the following 
rate: 

FORTY-TWO THOUSAND DOLLARS & 00/00 ($42,000.00) per annum Pay- 
ment shall be made at the end of each calendar month by the Finance Officer, 
United States Army, 449 West Peachtree Street, Atlanta, Georgia. 

* - - a * a 
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15. This lease or any renewal thereof may be cancelled by the Government 
upon giving the Lessor thirty (30) days advance written notice of its intention 
so to do, said notice to be valid from the date of service of such notice, whether it 
be at the beginning or at any time during any rental month. 

16. Any notice required or permitted to be given pursuant to this lease shall 
be in writing ae by the duly authorized representatives of the parties 


hereto * * 

A copy of a written notice of cancellation has not been submitted for 
attachment to the lease on file in this office. However, there is on file 
a release executed February 10, 1948, wherein it is stated that posses- 
sion of the property under the lease was redelivered to the lessor 
January 10, 1943, and that said lease was being cancelled as of Febru- 
ary 10, 1943. It is stated further in said release that the United 
States is released and forever discharged from all obligations * ‘except 
for payment of rental through Feb. 10, 1943.” 

The voucher on which was made the payment of $10,583.33, as re- 
ferred to in the letter, is No. 378131 of the April, 1943, account of 
Colonel F. Richards, Finance Department, United States Army. 
Credit for $83.33 was withheld in the audit for the stated reason that 
rental from November 11, 1942, to February 10, 1943, or a period of 
three calendar months at the rate of $42,500 per annum, amounts to 
but $10,500. 

Paragraph 7 of the lease provides that “Payment shall be made at 
the end of each calendar month.” Paragraph 15 provides for can- 
cellation by the Government upon written notice, and provides fur- 
ther that said notice should be valid from date of service “whether it 
be at the beginning or at any time during any rental month.” While 
the rental is stated at a rate per annum, the lessor was entitled to and 
the Government was obligated to make rental payments at intervals 
of a calendar month, otherwise referred to in paragraph 15 as a “rental 
month.” 

Where a lease begins on a certain day other than the first of the 
month and provides for quarterly or monthly rent, the quarterly or 
monthly days are fixed by the date of the beginning of the term and 
not by the usual quarter days or by the first day of a particular month. 
36 C. J. 362. The foregoing rule is applicable in the absence of an 
express agreement between the parties to the contrary. Cf. 24 Comp. 
Gen. 307. While the term “calendar month” is sometimes used in 
the sense of a month as adjusted and delimited by the calendar, the 
term ordinarily is regarded as denoting a period of time terminating 
with the day of the succeeding month numerically corresponding to 
the day of its beginning, less one. 24 Comp. Gen. 307, 310, and cited 
decisions. See, also, 62 C. J. 970,971; Words and Phrases, Permanent 
Edition, Vol. 6, p. 10. 

In this instance, the term of the lease began on November 11, 1942. 
Hence, the monthly rental payments as provided for under paragraph 
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7 of the lease became due and payable on the tenth of each month 
thereafter until the effective date of the cancellation, February 10, 
1943. In the absence of any provision in the lease to the contrary, it 
is reasonable to presume that the parties intended that the monthly 
rental payments should be equal and, therefore, on the basis of an 
annual rental of $42,000, as stipulated under paragraph 7 of the lease, 
the lessor was entitled to, and the Government was obligated to pay, 
$3,500 for each calendar month during the period the lease was in ef- 
fect, regardless of the number of days in any calendar month. If the 
lease had not been cancelled, the last full calendar month would have 
ended with June 10, 1943, and there would have been due on the final 
payment for June 11 to 30, inclusive, twenty-thirtieths of $3,500 or 
$2,333.33. Cf.10 Comp. Gen. 540, and 22 Comp. Gen. 599. 

Consequently, it seems apparent from the provisions of the lease 
that the parties contemplated that payment under the lease should be 
made on the basis of a “rental month”—to which reference is made in 
paragraph 15 of the lease—and, therefore, as the premises appear to 
have been occupied for three months payment of rental in excess of 
$10,500 was not authorized. Hence, the audit action on the voucher 
was proper and is sustained. 

With respect to the suggestion in the last two paragraphs of the 
letter of March 29, 1945, quoted above, relative to computing rentals 
based on annual rates with provision for monthly payments at the 
end of each month, it is the established rule in the United States that 
the word “month” when used without qualification, means a calendar 
month.and is computed not by counting days, but by looking at the 
calendar, and runs from a given day in one month to a day of the 
corresponding number in the next month. 28 Cyc. 312. Hence, as 
the lease does not provide for payment on a daily basis there is no 
legal reason for computing the rent on that basis. In this connection 
it may be added that 92 days’ rent at $115.07 as computed in the letter 
equals $10,586.44 , instead of $10,576.44 which would result in an 
underpayment of $3.11 and not an overpayment of $6.89, as indicated. 


(B-49680) 


TRAVELING EXPENSES—FARES—LOWEST FIRST-CLASS LIMITATION— 
USE OF ENTIRE PULLMAN CAR 


The cost of an entire Pullman car—consisting of upper and lower berths and a 
drawing room—procured for official travelers on one transportation request 
may be prorated among the individual members of the party, and if the 
aggregate cost incurred does not exceed the prorated aggregate cost of lower 
berths for the number of persons involved, the lowest first-class fare restric- 
tion of section 10 of the act of March 3, 1933, does not require that the 
difference between the cost of a lower berth and the drawing room be 
charged to the employees who occupied it. 14 Comp. Gen. 629, distinguished. 

654881™—_46—_55 
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Comptroller General Warren to Seymour Swimmer, Department of Labor, 
May 22, 1945: 


I have your letter of May 8, 1945 (file reference BM: SS: MB), as 
follows: 


Pursuant to the provisions of section 3 of the act of December 29, 1941, 55 Stat. 
876, and the request of the Deputy Administrator of these Divisions, there is 
forwarded for your consideration and decision reclaim voucher payable in the 
amount of $9.00 in favor of Supervising Inspector Stanton W. B. Wood. 

Administrative exception was taken for the reason that the employee used 
superior Pullman accommodations. A drawing room was shared with another 
official traveler from Pittsburgh, Pa. to Philadelphia, Pa. and return. 

The endorsement on the attached voucher and correspondence from Super- 
vising Inspector Stanton W. B. Wood and his Regional Director Mr. Frank J. 
G. Dorsey, copies of which are attached, discloses the following facts. 

Mr. Wood arranged for the transportation of himself and 25 other employees 
for the journey from Pittsburgh to Philadelphia and return. The duty enjoined 
being attendance at a conference. For this purpose a Pullman car consisting of 
12 lower berths, 12 upper berths, and 1 drawing room was used in its entirety. 
In this connection Mr. Wood pointed out that it was impossible to obtain in- 
dividual reservations but that the Pullman Company agreed to furnish an entire 
car. Unless this arrangement had been made, the employees would have had 
to space out their travel over a period of a day or two, necessitating a number 
of employees arriving in Philadelphia perhaps a day prior to the conference 
with resultant increase in cost of per diem and taking employees off their regular 
duties earlier than necessary. Through the use of an entire Pullman car a 
number of employees were able to accomplish at least a full day’s more work in 
and around Pittsburgh on their regular work assignments before reporting for 
the conference, making an additional savings to the Government over and above 
the savings as determined by Mr. Wood. 

Pullman accommodations for the going trip were secured on T/R L-678,721 
and for the return trip on T/R L-678,722 the value of each T/R being $72.20. 
Mr. Wood contended that had a lower berth been secured for each traveler the 
one way cost to the Government would have been $76.70. In accordance with 
the above facts Mr. Wood was and still is of the opinion that his method of 
handling the situation had in effect resulted in a net savings to the Government 
of $4.50 one way or $9.00 for the round-trip and requested review of the exception. 

Section 10 of the act of March 3, 1933, 47 Stat. 1516 provides : 

“Whenever by or under authority of law actual expenses for travel may be 
allowed to officers or employees of the United States, such allowances, in the case 
of travel ordered after the date of enactment of this act, shall not exceed the 
lowest first-class rate by the transportation facility used in such travel.” 

13 Comp. Gen. 17 states, “The provisions of the above section of the statute 
(section 10 of the act of March 8, 1933, supra) however, are clear and unam- 
biguous and admit of no exception.” 

It was further held in 14 Comp. Gen. 629, “Civilian officers and employees per- 
forming travel upon official business are limited to actual expenses for travel 
by the act of March 3, 1875, 18 Stat. 452 and do not travel as a unit in the same 
sense that travel is performed by a body of troops.” [Italics supplied.] 

In view of the above, Mr. Wood’s contention that the Pullman costs be con- 
sidered on an aggregate basis rather than on an individual basis was not con- 
curred in by the undersigned. 

The principle enunciated in 14 Comp. Gen. 629 appears applicable to the instant 
case, however the surrounding circumstances are not entirely analogous. 

The record evinces that Mr. Wood performed in good faith and as a prudent 
man would. It is sufficiently clear that his intent was not to circumvent the law 
nor to accomplish indirectly what the law prohibited directly. 

The doubt arising in the instant case is whether the exception as taken should 
be sustained thus disregarding the fact that the employee acted in the best 
interests of the Government and performed his duties in a commendable fashion. 


Section 10 of the act of March 3, 1933, 47 Stat. 1516, provides: 


Seo. 10. Whenever by or under authority of law actual expenses for travel may 
be allowed to officers or employees of the United States, such allowances, in 
the case of travel ordered after the date of enactment of this Act, shall not exceed 
the lowest first-class rate by the transportation facility used in such travel. 
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In 13 Comp. Gen. 254, it was held, quoting from the syllabus: 


In the transportation of a detachment of troops on commercial vessels on which 
there are not sufficient minimum-rate first-class staterooms to accommodate all 
of the detachment, section 10 of the act of March 3, 1933, 47 Stat. 1516, requires 
the procurement of stateroom accommodations beginning with the minimum 
first-class rate accommodations and continuing with the next higher-priced ac- 
commodations as may be required after the lower-priced accommodations are ex- 
hausted, on condition that the aggregate cost of the transportation of the detach- 
ment does not exceed the cost of their transportation by rail. 

However, in 14 Comp. Gen. 629, it was held, quoting from the 
syllabus: 

The fact that a large number of civilian officers or employees may be traveling 
to a common destination by the same'transportation facility does not admit 
of any exception to the restrictions of section 10 of the act of March 3, 1933, 
47 Stat. 1516, limiting the allowance for transportation to the lowest first-class 
rate by the transportation facility used. 13 Comp. Gen. 254, distinguished. 

The voucher upon which payment was made for the transportation 
in question is not identified in your submission. However, assuming 
that the entire Pullman car was procured for each trip (outgoing and 
return) on one transportation request, as alleged, and that individual 
accommodations were not procured for the respective members of 
the party, the cost of the entire car properly may be prorated among 
the individual members of the party, and if the aggregate cost in- 
curred does not exceed the prorated aggregate cost of lower berths 
for the number of persons involved, it is not necessary to charge the 
difference between the cost of a lower berth and the drawing room to 
the employees who necessarily occupied the drawing room as their 
part of the accommodations so procured. This is distinguishable from 
the case reported in 14 Comp. Gen. 629, supra, as the individual 
travelers in that case procured individual accommodations, none of 
which involved less than the cost of the first-class accommodation, and 
a large number exceeded the lowest first-class accommodations in cost. 

In the circumstances, the voucher reclaiming $9 previously collected 
from a member of the group occupying the drawing room may be 
certified for payment in the absence of other objection. 

The voucher is returned herewith. 


(B-49524) 


COMPENSATION—40-HOUR WEEK EMPLOYEES RELIEVED FROM 
WORKING ON SATURDAY BECAUSE OF CLOSING OF OFFICES BY 
EXECUTIVE ORDER 


Per hour employees within the purview of the 40-hour week statute of March 28, 
1934, and the holiday pay statute of June 29, 1938, who were relieved or 
prevented from working Saturday afternoon, April 14, 1945—the sixth and 
overtime day of their regular wartime 48-hour workweek—because of the 
closing of the executive departments and agencies by order of the President, 
are entitled, under said holiday pay statute, to be paid regular straight 
time pay for such Saturday afternoon, provided they were present during 
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the duty hours immediately preceding and following the period involved. 
24 Comp. Gen. 254, distinguished. 


Comptroller General Warren to Julian D. Sears, Department of the Interior, 
May 23, 1945: 
Reference is made to your letter of April 30, 1945, as follows: 


The Federal Register for Saturday, April 14, 1945, contained the following: 
ORDER 
(Closing of Executive Departments and Agencies) 


Apri 13, 1945. 


By order of the President, all Executive Departments and Agencies 
will be closed on Saturday afternoon, April 14. This order shall be 
published in the Federal Register. 

Epwarp R. STerrvinivs, Jr. 


In compliance with that Order and with an order promulgated by the Secre- 
tary of the Interior, the Geological Survey offices were closed at noon on Satur- 
day, April 14. By that closing employees of the Survey’s map-reproduction 
plant who are paid under an hourly-rate pay scale established by a wage board 
were. prevented from working their usual Saturday afternoon four-hour period 
from 12:15 to 4:15 p. m. 

At first it seemed to me certain that this group of wage-hour employees could 
receive no pay for the four afternoon hours on April 14, in view of your decision 
24 Comp. Gen. 254 and your further decision of February 3, 1945, B-47163 (both 
in reference to this same group of employees), and particularly in view of your 
statement “While Saturday—the sixth and overtime day of the week—is a day 
of work of the employees involved pursuant to an administrative order to work 
48 hours per week due to the war emergency, for which overtime compensation 
is payable (beyond the regular 40-hour weekly tour of duty) * * Saturday 
is not a part of the regular tour of duty of the employees and accordingly 
compensation may not be paid for that overtime day, whether or not it be a 
holiday, unless the employee actually performs ‘labor’ * * *.” 

However, my attention has now been called to Public Resolution No. 127, 
approved June 29, 1938 (52 Stat. 1246), and also to your decision 23 Comp. 
Gen. 415 which authorized the payment of regular straight-time pay to certain 
wage-hour employees “for Christmas Day 1943 even though that day is Satur- 
day * *.” I find myself puzzled to reconcile the principle represented and 
the authorization given in that decision with the statements made in the later 
decisions 24 Comp. Gen. 254 and B-47163 unless there is intention to differen- 
tiate between (a) days (even Saturdays) or parts thereof on which employees 
are actually “prevented from working” solely because the departments are 
formally and officially closed in observance of a holiday or in accordance with 
Executive order, in which case wage-hour employees may be paid. regular 
straight-time for the time they would otherwise have worked; and (b) Satur- 
days or parts thereof (whether normal, or legal holidays ordered to be consid- 
ered as work days, or involving periods during which employees are administra- 
tively “excused”) on which the departments remain open and employees are 
thereby afforded opportunity to work, in which case the wage-hour employees 
may not receive compensation at any rate for any time on such days during 
which they do not actually perform labor. 

If such a differentiation is intended, then the conditions recited for the 
afternoon of April 14 appear to fall within category (a) described above. On 
that surmise, and in order to assure equitable treatment for the employees, 
there has been prepared and placed before me for signature, as Authorized 
Certifying Officer, the enclosed pay roll in the amount of $461.30 (computed 
at straight-time rates), representing wages for four hours (12:15 to 4:15 
p. m.) on Saturday, April 14, 1945, during which time the employees listed 
thereon (who had actually worked for 4 hours in the forenoon of that day, 
at the time-and-a-half rate and were in a pay status on the following Monday, 
the next working day) were prevented from working by reason of the closing 
of the Department of the Interior in accordance with the order appearing in 
the Federal Register for April 14. (No employees are included in this list 
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who were absent the entire day, because of the principle indicated in 23 Comp. 
Gen. 415 that, in order to benefit from the holiday provision, such an employee 
must have actually worked in the immediately preceding and succeeding normal 
work periods.) I shall appreciate a decision from you as to whether I am 
authorized to certify this voucher for payment. 

The distinction between the rulings referred to in the third and 
fourth paragraphs of your letter arises from the difference in the 
underlying facts—in the one case the Holiday Pay Act approved June 
29, 1938, 52 Stat. 1246, was applicable, and in the other it was not. 

The earlier decision, 23 Comp. Gen. 415, involved Christmas Day in 
1943, which fell on a Saturday. Contrary to the wartime practice with 
respect to all other normal holidays, on Christmas Day the employees 
of the departments and establishments generally were, in fact, relieved 
from working because of the occurrence of that holiday; and, under 
the express language of the Holiday Pay Act, those employees subject 
to the act who are paid by the day, the hour, or on a piecework basis 
were held to be entitled to the same pay for Christmas Day in 1943 “as 
for other days on which an ordinary day’s work is performed”—in 
other words, for a day at straight time, since that day fell within the 
then assigned workweek. 

The conditions determining the days on which the statute applies 
are two, namely (1) that the employees be “relieved or prevented from 
working” and (2) the sole cause thereof is the occurrence (a) of a 
holiday such as the normally established holidays listed, (b) of any 
other day declared a holiday by Federal statute or Executive order, 
or (c) of any day on which the departments and establishments of the 
Government are closed by Executive order. 

The 1944 decision, 24 Comp. Gen. 254, involved the situation which 
has become the practice during the war period when the employees 
generally are not relieved or prevented from working on holidays 
(aside from Christmas Day) but, on the contrary, generally are di- 
rected and required to work. The decision was addressed primarily to 
the problem submitted with respect to the application of the new 
annual and sick leave regulations and did not involve the Holiday Pay 
Act. So far as the portion quoted in the third paragraph of your 
letter undertakes to state a general rule, it should, of course, be quali- 
fied with a further proviso to permit payment in any cases still arising 
which meet the conditions of the Holiday Pay Act. 

Likewise, the decision of February 3, 1945, B-47163, did not involve 
the Holiday Pay Act for the reason the employees were excused for a 
portion of the afternoon of Saturday, December 23, 1944, merely by 
administrative order and not under any of the conditions of the Holi- 
day Pay Act, as above outlined and enumerated under (2) (a), (b), 
and (c). 

Turning to the matter now submitted, as indicated in your opening 
paragraph, the employees were relieved or prevented from working 
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on Saturday afternoon, April 14, 1945, and the reason thereof was 
the closing of departments by an order of the Executive. These being 
the requisites specified by the Holiday Pay Act, the employees eligible 
(that is those (a) of the categories listed in the act, (b) who were 
absent solely because of the conditions just stated, as evidenced by 
their presence during the duty hours immediately preceding and fol- 
lowing the period in question) are entitled to the straight time pay 
called for by the statute, as held in 23 Comp. Gen. 415. Upon the 
understanding that the voucher forwarded with your letter was pre- 
pared according to that rule, it lawfully may be certified for payment. 
The voucher is returned herewith. 


(B-49733) 


COMPENSATION—DEDUCTIONS—UNAUTHORIZED ABSENCE FOR 
PORTION OF THIRTY-FIRST DAY OF MONTH 


In the absence of a specific provision in the act of June 30, 1906, prescribing 
the amount for deduction from compensation for part of a day’s unauthorized 
absence on the thirty-first day of a month, deduction should be made on 
the basis prescribed by administrative rules for making deduction for any 
other fractional day of leave without pay or unauthorized absence; that 
is, on the basis of the actual number of hours of absence, or a minimum 
deduction of one day’s salary or other prescribed minimum. 


Comptroller General Warren to E. S. Frazier, Home Owners’ Loan Corporation, 
May 23, 1945: 


Reference is made to your letter of May 11, 1945 (your file PA-G-1), 
as follows: 


Transmitted herewith is Supplemental Pay Roll voucher stated in the gross 
amount of $3.25, presented to me to be certified for payment to Audrey Michelotti. 

This employee was in attendance at duty the entire day of January 30, 1945, 
and during the first six hours of the January 31, 1945, work day. She absented 
herself from duty without approval of leave during the last two hours of the 
January 31, 1945 work day. The. * a doubt as to the proper pay allowance 
for January 30-31, 1945, because e unauthorized absence during the last 
two hours of January 31, in consequence of which pay for the entire day, 
January 30-31, 1945, was deducted from the employee’s earnings. 

The instant Pay Roll represents claim for pay for six hours on January 30-31, 
1945. However, since the employee was in attendance at duty during all of 
the working hours on January 30, and during the first six hours on January 31, 
I am uncertain as to whether the Pay Roll states the claim in the amount properly 
due the employee. The situation differs from those discussed in your decisions 
where there is involved unauthorized absence during all of the thirty-first 
day of the month. 

My uncertainty concerns whether, because the employee was at duty all of 
January 30, and the fore part of January 31, 1945, she would be entitled to a 
full day’s pay, or whether the unauthorized absence during the latter part of 
January 31, 1945, would necessitate proration of the January 30-31, 1945, pay 
on the basis stated in the Pay Roll. 

I shall appreciate your advice with return of the voucher. 


Section 6 of the act of June 30, 1906, 34 Stat. 763, contains the 
following proviso: 



























Provided, That for one day’s’ unauthorized absence on the thirty-first day of 
any calendar month one day’s pay shall be forfeited. 
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That proviso applies only where the absence on the thirty-first of 
a 81-day month is wnauthorized. See 23 Comp. Gen. 244. It is under- 
stood that in the case presented the absence on the thirty-first day 
was unauthorized. The proviso does not state or fix a rule regarding 
the amount for deducting from compensation for part of a day’s un- 
authorized absence on the thirty-first day of a month. In the absence 
of any such specific provision in the statute, the same rules which ad- 
ministratively have been adopted for making deduction for a frac- 
tional part of any other day of leave without pay or unauthorized 
absence should control. That is to say, if the rule adopted by the 
Home Owners’ Loan Corporation is to deduct only two hours’ com- 
pensation for two hours’ absence without pay on any other day, rather 
than a minimum of one day’s compensation for any part of a day’s 
absence without pay—the latter rule appearing to have been adopted 
by certain agencies of the Government—the voucher proposing pay- 
ment of six hours’ compensation for January 30 and 31, may be cer- 
tified for payment provided, of course, that the total compensation 
for the period beginning January 16 through the six hours’ work 
performed on January 31 (the voucher showing the workday to 


consist of eight hours) would not exceed we of the monthly rate 
of compensation. However, if the Home Owners’ Loan Corporation 
has adopted any other rule prescribing a minimum deduction from 
compensation for leave without pay, the voucher would be for adjust- 
ment accordingly. 


The voucher is returned herewith. 


(B-49205) 


LEND-LEASE MATERIAL—PROCEEDS OF SALES; INSURANCE AND 
SALVAGE RECEIPTS; PURCHASE PRICE REFUNDS BY CONTRAC- 
TORS—DISPOSITION 


Proceeds of the sale of defense articles procured under the Lend-Lease Act, as 
amended, for a foreign government but diverted to domestic use prior to 
transfer to such government may be credited to the defense aid allocations 
account for use in financing other transactions, rather than covered into the 
Treasury as miscellaneous receipts under section 3617, Revised Statutes, as 
moneys received for the use of the United States. 

Where defense articles procured under the Lend-Lease Act, as amended, have 
been lost or damaged in transit or in storage prior to transfer to a foreign 
government, the insurance or salvage proceeds received on account of such 
loss or damage may be credited to the defense aid allocations account for 
use in financing other transactions, rather than covered into the Treasury 
as miscellaneous receipts under section 3617, Revised Statutes, as money 
received for the use of the United States. 

Voluntary refunds made by contractors, prior to renegotiation, of part of the 
purchase price paid under contracts for lend-lease material may not be 
credited to the appropriation originally charged but must be covered into the 
Treasury as miscellaneous receipts pursuant to section 3617, Revised 
Statutes, 
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Comptroller General Warren to the Administrator, Foreign Economic Admin- 
istration, May 25, 1945: 


There has been considered your letter of April 18, 1945, as follows: 


We respectfully request your opinion as to the proper application of the pro- 
ceeds received in the disposition of lend-lease articles otherwise than by dis- 
position to foreign governments. Prior to February, 1944, the proceeds from such 
transactions had been deposited by the Treasury in the original allocations ac- 
count pursuant to an informal understanding with your office. Since that time, 
the proceeds have been held by the Treasury in a special account pending con- 
firmation by your office of the proper disposition to be made of the proceeds. 

We are not here concerned with the application, under section 6 (b) of the 
Lend-Lease Act, of the proceeds received in payment for articles transferred to 
foreign governments or in the disposition of articles furnished by foreign govern- 
ments under reverse lend-lease. Nor are we concerned with the disposition of 
proceeds received from the disposal of surplus property under the Surplus Prop- 
erty Act of 1944. 

For the purpose of simplification, we have grouped under two general head- 
ings the transactions in which proceeds have been received from the disposition 
of lend-lease articles otherwise than by disposition to foreign governments. 

The first type of situation is one in which defense articles procured under the 
Lend-Lease Act pursuant to a request by a foreign government have, prior to 
transfer of the articles to such government, been diverted to the use of another 
government department or agency on a reimbursable basis or sold for domestic 
civilian use pursuant to authorization by the War Production Board, where such 
use would best serve the interests of the United States. Such diversions of 
defense articles are made when the need of another government agency or of 
domestic war industry has become more urgent than the need of the requisition- 
ing foreign government for the particular defense articles. 

Disposition in this manner of defense articles originally procured for lend- 
lease countries is carried out under Section 102 of the Defense Aid Appropria- 
tion Act, 1945 (Public Law 382, 78th Congress, Second Session), which provides 
that: “Any defense article, information, or service procured from funds appro- 
priated by this title or prior Acts appropriating funds to the President for the 
purpose of carrying out the provisions of said Act of March 11, 1941, as 
amended, shall be retained by or transferred to and for the use of such depart- 
ment or agency of the United States as the President may determine, in lieu 
of being disposed of to a foreign government, whenever in the judgment of the 
President the defense of the United States will be best served thereby.” Similar 
provisions were contained in the preceding defense aid appropriation acts. Al- 
though sales of defense articles for use in war production might be achieved 
under this provision by diversion to an agency of the Government such as Defense 
Supplies Corporation which may sell directly to a war contractor, this additional 
step has been eliminated through the disposition of defense articles directly to 
domestic war production under authorization by the War Production Board, 
which has authority under paragraph 2b of Executive Order 9024, to approve 
and direct the transfer of defense articles from foreign disposition to domestic 
war production. 

It is our opinion that in all such cases where defense articles originally 
procured out of defense aid appropriations for use by lend-lease governments 
are otherwise disposed of as above set forth to meet our own more urgent 
needs, the funds recovered should revert to the defense aid allocations account 
so as to be available for the financing of completed lend-lease transactions for 
which Congress made the defense aid appropriations. The purpose of the above- 
mentioned provision of the appropriation acts was explained by the House Appro- 
priations Committee in its report on the first Defense Aid Appropriation Bill 
as follows: “Obviously, if our own need at any point in the program shorld 
precipitously become more important than the furnishing of aid to a country 
whose defense the President had deemed vital to the defense of the United States, 
the right should exist to retain and use for our own immediate necessities such 
defense articles as the President should consider would best serve our own 
interests.” The reserve power thus conferred on the President to safeguard our 
national interests was obviously not intended to preclude the further procure- 
ment of such replacement, substitute or other defense articles for lend-lease 
governments as might be necessary to promote the defense of the United States. 
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Furthermore, it is essential that the funds recovered in the diversion of lend- 
lease articles to our own more urgent needs should be made available for the 
financing of completed lend-lease transactions in order to prevent the unintended 
depletion of the defense aid appropriations and the budgeted programs of aid 
to foreign governments for which such appropriations were made. 

The second situation in which proceeds have been received from the disposition 
of defense articles otherwise than by transfer to foreign governments is where 
such articles, prior to transfer to the requisitioning government, have been lost 
or damaged in transit or in storage and proceeds from insurance or salvage 
have been received. It is our opinion that the insurance and salvage proceeds 
thus received should be available for replacement purposes to carry out completed 
lend-lease transactions in accordance with the purpose of the defense aid 
appropriations. 

II 


We also request your opinion concerning the proper disposition of voluntary 
refunds made prior to renegotiation by contractors under lend-lease contracts. 
Such refunds subsequent to actual procurement may be considered as equivalent 
to a voluntary reduction in the purchase price during procurement and therefore 
may be treated as being in the nature of overpayments and placed accordingly 
in the original allocations account so as to be available for further lend-lease 
expenditure. Where a particular refund is applicable to a number of different 
contracts financed out of a single appropriation category, the refund would be 
available for reallocation and expenditure within the particular category. 


Consideration of the question as to the propriety of applying the 
funds referred to in the manner proposed in your letter necessarily 
involves section 3617, Revised Statutes, 31 U.S. C. 484, which requires 
that the gross amount of all moneys received from whatever source 
for the use of the United States (with certain exceptions not relevant 


here) shall be deposited and covered into the Treasury as miscellan- 
eous receipts. It generally has been held, under this provision of law, 
that moneys collected to reimburse the Government for expenditures 
previously made may not be used to reimburse the appropriations 
from which the expenditures were made but should be covered into 
the general fund of the Treasury as miscellaneous receipts. 23 Comp. 
Gen. 986; 16 id. 195; 15 id. 390; 14 td. 923. However, it would seem 
evident that the terms of the cited statute are general in scope and 
must receive a sensible construction with respect to any particular 
form of income or receipt. The question for determination here 
would appear to be whether by reason of the purpose or provisions 
of the Act to Promote the Defense of the United States, 55 Stat. 31, 
as amended, popularly known as the Lend-Lease Act, the nature of 
the funds in question, or other factors having a material bearing on 
the matter, it reasonably may be concluded that the proceeds of the 
sale of defense articles procured for foreign governments but disposed 
of domestically might be used for the substitution or replacement of 
such articles. 

Section 6 (b) of the Lend-Lease Act, as amended (22 U. S. C. 415), 
provides, in pertinent part, as follows: 


(b) All money and all property which is converted into money received under 
section 412 from any government shall, with the approval of the Director of the 
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Budget, revert to the respective appropriation or appropriations out of which 
funds were expended with respect to the defense article or defense informa- 
tion for which such consideration is received, and shall be available for ex- 
penditure for the purpose for which such expended funds were appropriated by 
law, during the fiscal year in which such funds are received and the ensuing 
fiscal year * * *, 

The fact that the proceeds received from defense articles disposed 
of to foreign governments are exempted from the inhibition of sec- 
tion 3617, Revised Statutes, supra, and thus are rendered available for 
further expenditure under the above-quoted provision of law, seems 
a clear indication on the part of the Congress that the lend-lease pro- 
gram should be carried on, so far as possible, with the necessity for 
additional appropriations reduced to a minimum; or, in other words, 
that the Congress contemplated that the said program should be, to 
some degree, self-supporting or self-sustaining. While, obviously, the 
funds here involved do not fall within the purview of the procedure 
contemplated by section 6 (b), supra, yet, there is room for the view 
that the proposed use of said funds would be consistent with such 
expression of intent. 

But, aside from the foregoing, it is to be observed that the primary 
purpose of the Lend-Lease Act was to make available weapons, ma- 
terials, and information, useful in resisting the common enemy, to 
the government of any foreign country whose defense the President 
deemed vital to the defense of the United States; and, of course, the 
moneys made available by the various defense aid appropriation acts 
were appropriated to carry out that purpose. While, as pointed out 
in your submission, the Congress has authorized in said acts the diver- 
sion to domestic use, under certain circumstances, of lend-lease arti- 
cles designed and procured for foreign governments, it nowhere is 
indicated that the appropriations were made, and the amounts thereof 
fixed, in contemplation of such use. On the contrary, it clearly ap- 
pears that the amounts of such appropriations are based solely upon 
the estimated requirements of foreign governments for lend-lease aid. 
See, in that connection, statement with reference to lend-lease pro- 
cedure at page 50 of the Hearings before the Subcommittee of the 
Committee on Appropriations, House of Representatives, on the 
Foreign Economic Administration Appropriation Bill for 1945, 58 
Stat. 630. In view thereof, I find substantial ground for concluding 
that unless the proceeds of the sale of lend-lease articles disposed of 
in this country be credited to the appropriations charged, the appro- 
priations available for the procurement of such articles for foreign 
governments will have been depleted to that extent and the purpose 
for which the appropriation was made partially would be defeated. 
Cf. 28 Comp. Gen. 652; B-40556, March 16, 1944. Obviously, the 
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crediting of such moneys to the appropriation will not operate to 
augment the original amount appropriated by the Congress for the 
purpose for which the appropriation was made. Accordingly, I have 
to advise that such funds properly are for depositing to the credit of 
the defense aid allocation accounts for use in financing lend-lease 
transactions; and, for the same reasons, it may be held that the insur- 
ance and salvage proceeds referred to in your letter likewise may re- 
vert to said accounts. Cf, 22 Comp. Gen. 1133. 

With respect to the moneys referred to under the second general 
heading of your letter—voluntary refunds made by contractors sub- 
sequent to procurement and prior to renegotiation—manifestly, the 
reasons set forth in support of the conclusion hereinabove reached 
are not for application here. That is to say, there is not present in 
such a situation a depletion of lend-lease appropriations or a diversion 
of funds contrary to the purpose for which the appropriations were 
made available. It is assumed that in such cases the payment to the 
contractor was made pursuant to an agreement reached between the 
United States and the contractor as to the purchase price to be paid; 
and if thereafter the contractor elects to return a part of the purchase 
price there would seem to be no justification for regarding the amount 
returned as an overpayment as suggested by you. Certainly, the 
amount returned does not represent. a refund or overpayment of 


moneys disbursed erroneously or in excess of what was actually due, 
which, generally, have been held to be properly for crediting to the 
appropriation originally charged. See 5 Comp. Gen. 734, and the 
cases cited therein. Such being the case, the proceeds in question 
would seem to fall squarely within the purview of section 3617, Re- 
vised Statutes, supra, and should be covered into the general fund of 
the Treasury as miscellaneous receipts. 


(B-49560) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN— 
OFFICE SPACE—ADVANCE PAYMENTS 


Under the provisions of section 601 of the act of June 30, 1932, as amended, re- 
specting interagency services, one agency may furnish another agency a por- 
tion of its leased office space, and payment may be made in advance—without 
regard to the advance payment prohibition of section 3648, Revised Stat- 
utes—or on any other basis agreed upon, for not to exceed the proportionate 
cost of the space and for all utilities and services furnished. 


Comptroller General Warren to the Postmaster General, May 25, 1945: 
I have your letter of May 2, 1945, reference 46, as follows: 


This Department has been occupying approximately 6,000 square feet of space 
in a building at Miami, Florida, leased by the War Department and located at 
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229 North 39th Street. The space is very necessary because of congested condi- 
tions obtaining at the main office at Miami. 

There is appended a photostatie copy of a form of permit, covering the use of 
the said space, issued by the War Department. It will be noted that the permit in 
sub-paragraph 5, provides that this Department shall reinfburse the War Depart- 
ment in the amount of $98.50 per month, payable in advance, for its proportioned 
share of the rental paid by the War Department, under lease No. W-2287- 
ENG-528. 

It is understood that payment of rental may not be made in advance. How- 
ever, the question arises as to whether this Department may legally pay to the 
War Department an amount representing the pro rata share of the total rent 
paid by the War Department for the use of the entire premises, of which this 
Department occupies a part. The Department understands that it can legally 
pay its proportionate share of operating and maintenance expenses, but I shall 
be pleased to have your ruling as to whether in the instant case it may reimburse 
the War Department for its proportionate share of the total rental involved. 


The referred-to subparagraph 5, of the permit under which your 
department occupies a portion of the leased premises provides: 


5. That the pernfittee shall reimburse the War Department in the amount of 
Ninety-Eight and 50/100 ($98.50) per month, payable monthly in advance, for the 
proportionate share of the rental paid by the United States, under the said Lease 
No. W-2287-ENG-—528, and in addition thereto, shall pay its proportionate share 
of all utilities, based upon meter readings, or other such methods as may be 
determined by the said Officer or other competent military authority. Payment 
shall be made direct to the producing company covering such services as are not 
produced by the War Department. For such services as are produced and fur- 
nished by the War Department, the permittee shall pay in accordance with the 
provisions of section 7 of the Act of Congress approved May 21, 1920 (41 Stat. 
613), as amended by Section 601 of the Act of Congress approved June 30, 1932 
(47 Stat. 417), and by the Acts of Congress approved July 20, 1942 (56 Stat. 661), 
and June 26, 1943 (57 Stat. 219), and with applicable regulations of the Comp- 
troller General of the United States, governing payments between departments of 
the United States for services rendered. 


Section 3648, Revised Statutes, provides: 


No advance of public money shall be made in any case whatever. And in all 
cases of contracts for the perfornfance of any service, or the delivery of articles 
of any description, for the use of the United States, payment shall not exceed 
the value of the service rendered, or of the articles delivered previously to such 
payment. It shall, however, be lawful, under the special direction of the Presi- 
dent, to make such advances to the disbursing officers of the Government as may 
be necessary to the faithful and prompt discharge of their respective duties, and 
to the fulfillment of the public engagements. The President may also direct such 
advances as he may deem necessary and proper, to persons in the military and 
naval service employed on distant stations, where the discharge of the pay and 
emoluments to which they may be entitled cannot be regularly effected. 


It has been held that said statute prohibits advance payments of 
rental unless there be specific statutory provision for such payments. 
19 Comp. Gen. 758. 

In the case here presented, the permit provides that rental payments 
shall be made in advance, and that the permittee shall make payments 
for its proportionate share of utilities produced and furnished by the 
War Department in accordance with section 601 of the Economy Act as 
amended. Said statute as incorporated in section 686, Title 31, U.S. 
Code, Supp. IV, provides, in material part— 
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(a) Any executive department or independent establishment of the Govern- 
ment, or any bureau or oflice thereof, if funds are available therefor and if it is 
determined by the head of such executive department, establishment, bureau, or 
office to be in the interest of the Government so to do, may place orders with any 
other such department, establishment, bureau, or office for materials, supplies, 
equipment, work, or services, of any kind that such requisitioned Federal agency 
may be in a position to supply or equipped to render, and shall pay promptly by 
check to such Federal agency as may be requisitioned, upon its written request, 
either in advance or upon the furnishing or performance thereof, all or part of 
the estimated or actual cost thereof as determined by such department, establish- 
ment, bureau, or office as may be requisitioned; but proper adjustments on the 
basis of the actual cost of the materials, supplies, or equipment furnished, or 
work or services performed, paid for in advance, shall be made as may be agreed 
upon by the departments, establishments, bureaus, or offices concerned: Pro- 
vided, That the War Department, Navy Department, Treasury Department, Civil 
Aeronautics Administration, and the Maritime Commission may place orders, 
as provided herein, for materials, supplies, equipment, work, or services, of any 
kind that any requisitioned Federal agency may be in a position to supply, or to 
render or to obtain by contract: Provided further, That if such work or services 
can be as conveniently or more cheaply performed by private agencies such work 
shall be let by competitive bids te such private agencies. Bills rendered, or re- 
quests for advance payments made, pursuant to any such order, shall not be sub- 
ject to audit or certification in advance of payment. 


That statute provides for prompt payment, or payment in advance 
when agreed upon by the departments, for services rendered or mate- 
rials furnished one department by another. It provides for proper 
adjustments on the basis of actual cost of the materials, supplies, or 
equipment furnished, or work or services performed, and the pay- 
ments may be made in advance as agreed upon by the departments 


concerned. While the furnishing of office space is not covered in 
specific terms, the statute is broad enough to include such cooperation 
between departments, and, your Department being authorized by the 
referred-to permit to occupy space on which the rental is being paid 
by the War Department, there would appear to be no legal objection 
to the undertaking on the part of your Department to reimburse the 
War Department for not to exceed the proportionate cost of the space 
and other services so furnished to your Department. The question 
here presented does not involve the discharge of a Government obli- 
gation to a non-Government agency or individual where an excess 
payment might result in a loss to the United States. In case of an 
overpayment by one department to another, the matter can be ad- 
justed upon discovery. 

In the light of the foregoing, you are advised, in answer to the ques- 
tion posed in the concluding paragraph of your letter, that the War 
Department may ve reimbursed on a proportionate basis for the rental 
paid on the space occupied by your Department and for all utilities 
and services furnished, and that reimbursement may be made upon 
such basis as has been, or may be, agreed upon by the departments. 
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(B-48979) 
PAY—SERVICE CREDITS—MIDSHIPMAN SERVICE 


An officer commissioned in the Naval Reserve after having resigned his com- 
mission in the Regular Navy is not entitled to count service as a midship- 
man at the United States Naval Academy from July, 1911, to June, 1915, for 
purpose of pay as a reserve officer under the Pay Readjustment Act of 1942, 
as amended, even though—having been an oflicer in service on June 30, 1922, 
entitled to count midshipman service—such service had been included in the 
computation of his pay as a Regular Navy oflicer under the act of June 10, 
1922. 


Assistant Comptroller General Yates to Lt. (jg) S. W. Hinrichs, U. S. Naval 
Reserve, May 26, 1945: 


Reference is made to your letter of March 17, 1945, with enclosures, 
as follows: 


Subject: Captain Robert M. FORTSON, USNR, decision required on request for 
checkage 
Enclosures: (a) USNAB, NAVY 131—S/A & R/C 10/17/42 to 3/31/43 
(b) COMSERVRONSOPAC—TPA, S/A & R/C 4/1/48 to 5/6/43 
(c) 20th. US NCB—TPA, S/A & R/C 5/7/48 to 6/30/43 
20th. US NCB—R/C 7/1/43 to 9/30/43 
20th. US NCB—R/C 10/1/43 to 11/30/43 
(d) USNB, NAVY 722—TPA, S/A & R/C 12/1/48 to 5/18/44 
(e) USNB, NAVY 3149—R/C 5/19/44 to 6/30/44 
USNB, NAVY 3149—R/C 7/1/44 to 1/31/45 


1. The enclosed Statements of Account and Requests for Checkage have been 
forwarded to this activity. Captain Fortson states that he thoroughly discussed 
the matter with the Disbursing Officer at Navy 134 and it was decided that he 
was entitled to longevity while a midshipman during the period 7/8/11-6/4/15 
since he claims it counted at that time. 


2. Since then the decision has been rendered that a midshipman is not entitled 
to longevity. 


3. This activity does not have sufficient records on hand to thoroughly investi- 
gate the matter, and accordingly requests a decision. 

4. If the decision states that the subject officer's account should be checked, 
it is requested that an order to that effect be sent to this activity as soon as 
possible since he has stated that this activity is not to check his account until a 
decision has been rendered. 

It appears that Captain Fortson was a midshipman at the United 
States Naval Academy from July 8, 1911, to June 5, 1915; that he was 
commissioned an ensign in the Regular Navy to rank from date of 
graduation; and that he served in the Regular Navy until July 26, 
1923, on which date he resigned his commission. On February 12, 
1924, Captain Fortson was commissioned in the United States Naval 
Reserve and apparently has served as an officer in the Naval Reserve 
since that date. 

It appears further that beginning with October 17, 1942, Captain 
Fortson was given credit for service as a midshipman in computing 
his pay; that the Audit Division of the General Accounting Office 
has taken exception to the increases of pay and allowances reflected 
on his pay vouchers by reason thereof for the reason that the officer 
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is not entitled to credit for midshipman service in computing longevity 
pay; and that the requests for checkage are based on such Audit 
Division exceptions. 

In a first indorsement dated March 21, 1945, to your letter of March 
17, Captain Fortson states as the reason for his protest, that he was 
credited with midshipman service for longevity pay purposes during 
his service in the Regular Navy; and since it is customary to include 
a saving clause in all pay acts, which will prevent the loss of pay 
to any officer who theretofore enjoyed the benefits of the increased 
credits excluded by subsequent pay acts, he believes the requested 
checkages are based on an erroneous interpretation of the pay acts. 

It may be stated for your information that this office is without 
authority to issue you an order to make the requested checkages ; how- 
ever, your attention is invited to paragraph 6 (d), (1)-(8), Article 
2150, Supplies and Accounts Memorandum No. 500, May, 1944, con- 
taining detailed instructions on the subject. It will be noted that 
subparagraph (d) (7) states that, “It is not necessary that the indi- 
vidual consent to a checkage.” Neither is this office authorized to 
render you a decision relative to the propriety of requested checkages, 
made upon you by other disbursing officers, who apparently had no 
opportunity to accomplish the checkages while carrying the pay 
accounts of the debtor. However, the file indicates that the officer’s 
pay account was transferred to you on February 1, 1945, and it is 
assumed that his current pay vouchers are before you for payment. 
In order to avoid further delay your submission will be considered as 
a request for a decision as to whether you are authorized to credit the 
officer with midshipman service for pay purposes. The answer to 
that question would appear, incidentally, to answer the question rela- 
tive to the propriety of the requested checkages. 

The Pay Readjustment Act of 1942, 56 Stat. 359, as amended by 
the acts of December 2, 1942, 56 Stat. 1037, and September 7, 1944, 
58 Stat. 729 (87 U. S. C. Supp. IV, 101, e¢ seq.), titled, “An Act To 
readjust the pay and allowances of personnel of the Army, Navy, 
Marine Corps, Coast Guard, Coast and Geodetic Survey, and Public 
Health Service”, provides in pertinent part as follows: 

[Sec. 1.] That, for the purpose of computing the annual pay of the commis- 
sioned officers of the Regular Army and Marine Corps below the grade of briga- 
dier general; of the Navy, the Coast Guard, and the Coast and Geodetic Survey 
below the grade of rear admiral; and of the Public Health Service below the 
grade of assistant to the Surgeon General, pay periods are prescribed, and the 
base pay for each is fixed as follows: 

The first period, $1,800; the second period, $2,000; the third period, $2,400; 
the fourth period, $3,000; the fifth period, $3,500; and the sixth period, $4,000. 

The pay of the sixth period shall be paid to colonels of the Army, captains of 


the Navy, and officers of corresponding grade; to lieutenant colonels of the Army, 
commanders of the Navy, and officers of corresponding grade, and lieutenant 
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commanders of the line and Engineer Corps of the Coast Guard, who have com- 
pleted thirty years’ service * * *, 
. * o » = m m 

Every officer paid under the provisions of this section shall receive an increase 
of 5 per centum of the base pay of his period for each three years of service up to 
thirty years. 

In computing the service for all pay purposes of officers paid under the provi- 
sions of this section, such officers shall be credited with full time for all periods 
during which they have held commissions as officers of any of the services 
mentioned in the title of this Act, or in the Organized Militia prior to July 1, 
1916, or in the National Guard, or in the National Guard Reserve, or in the 
National Guard of the United States, or in the Officers’ Reserve Corps, or in the 
Medical Reserve Corps, or in the Naval Militia, or in the National Naval Volun- 
teers, or in the Naval Reserve force, Naval Reserve, Marine Corps Reserve force, 
Marine Corps Reserve, Coast Guard Reserve, and the Reserve Corps of the Public 
Health Service, or in the Philippine Scouts, or in the Philippine Constabulary, 
and service of Coast and Geodetic Survey officers authorized in section 2 (b) of 
the Act of January 19, 1942 (Public Law 402, Seventy-seventh Congress) : Pro- 
vided, That for officers in service on June 30, 1922, there shall be included in the 
computation, in addition to the service set forth above, all service which was 
then counted in computing longevity pay, and service as a contract surgeon serv- 
ing full time. Longevity pay for officers in any of the services mentioned in the 
title of this Act shall be based on the total of all service in any or all of said serv- 
ices which is authorized to be counted for longevity pay purposes under the 
provisions of this Act or as may otherwise be provided by law. 

= - w . 7 * - 

Sec. 3. When officers of the National Guard or the Reserve forces of any of the 
services mentioned in the title of this Act, including Reserve officers, are author- 
ized by law to receive Federal pay, except armory drill and administrative func- 
tion pay, they shall receive pay as provided in section 1 of this Act, and in com- 
puting their service for pay they shall be credited with full time for all periods 
during which they have held commissions as officers of any of the services men- 
tioned in the title of this Act, or in the Organized Militia prior to July 1, 1916, or 
in the National Guard, or in the National Guard Reserve, or in the National 
Guard of the United States, or in the Officers Reserve Corps, or in the Medical 
Reserve Corps, or in the Naval Militia, or in the National Naval Volunteers, or 
in the Naval Reserve Force, Naval Reserve, Marine Corps Reserve Force, Marine 
Corps Reserve, Coast Guard Reserve, and the Reserve Corps of the Public Health 
Service, or in the Philippine Scouts, or in the Philippine Constabulary, and 
service authorized in section 2 (b) of the Act of January 19, 1942 (Public Law 
402, Seventy-seventh Congress). 

Sec. 3A. In computing the service for all pay purposes of persons paid under 
the provisions of section 1, 3, 8, or 9 of this Act, such persons, in addition to the 
time required to be credited by the section under which they are paid, shall be 
credited with full time for all periods during which they were enlisted or held 
commissions as officers or held appointments as warrant oflicers or Army field 
clerks or as commissioned warrant officers in any of the services mentioned in 
the title of this Act, or in the Regular Army Reserve or in the Medical Reserve 
Corps of the Navy, the Dental Reserve Corps of the Navy, or in the Organized 
Militia prior to July 1, 1916, or in the National Guard, or in the National Guard 
Reserve, or in the National Guard of the United States, or in the Enlisted Reserve 
Corps, or in the Naval Militia, or in the National Naval Volunteers, or in the 
Naval Reserve Force, Naval Reserve, Marine Corps Reserve Force, Marine Corps 
Reserve, Coast Guard Reserve, and the Reserve Corps of the Public Health Service, 
or in the Philippine Scouts, or in the Philippine Constabulary, or in the Coast and 
Geodetic Survey as authorized by section 2 (b) of the Act of January 19, 1942 
(56 Stat. 6). The provisions of this section shall not be construed to permit 
any person to receive pay and allowances in excess of the maximum limitations 
imposed upon the total pay and allowances of his rank, grade, or rating by any of 
the provisions of this Act, nor to modify the character of service required for 
advancement of commissioned warrant officers to a higher pay period. 

s - a . on o o 

Sec. 14. Officers, warrant officers, and enlisted men of the Reserve forces of 
any of the services mentioned in the title of this Act, when on active duty in 
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the service of the United States, shall be entitled to receive the same pay and 
allowances as are authorized for persons of corresponding grade and length of 
service in the Regular Army, Navy, Marine Corps, Coast Guard, or Public Health 
Service. 

* * + * * a = 


Sec. 19. No person, active or retired, of any of the services mentioned in the 
title of this Act, including the Reserve components thereof and the National 
Guard, shall suffer, by reason of this Act, any reduction in any pay, allowances, 
or compensation to which he was entitled upon the effective date of this 
aay 7 2° * 


* * * . * + * 

The provisions of this Act shall become effective as of June 1, 1942. 

It will be noted that section 1, 56 Stat. 359, covers period and 
longevity pay for officers of the Regular Navy and that section 3, 
56 Stat. 1037, covers period and longevity pay for officers of the 
Reserve forces. Each section, together with section 3A, 58 Stat. 729, 
applicable to both, contains an extensive enumeration of the organiza- 
tions in which prior service may be credited in the computation of pay 
of officers serving in the respective branches, and midshipman service, 
except insofar as it is authorized by the proviso in section 1 relative 
to officers of the Regular Navy in service on June 30, 1922, is not 
included in either section. An officer paid under either of the sections 
is entitled only to the pay and allowances provided thereby, except 
as affected by section 14, 56 Stat. 367, in the case of reserve officers. 

If Captain Fortson were an officer in the Regular Navy, and had 
served continuously in that position since his graduation from the 
Naval Academy, he would have been entitled to credit for such mid- 
shipman service in computing his period and longevity pay under 
the proviso of section 1. 7 Comp. Gen. 463. However, such is not 
the case. The officer resigned his commission in the Regular Navy 
on July 26, 1923, and thereby surrendered whatever right he had 
under the proviso to count his service while a midshipman for the 
purpose of computing pay. A subsequent reentry into service does 
not revive that right. Hoffman v. United States, 66 C. Cls. 452. 

Captain Fortson is serving under a commission in the Naval Reserve 
and his rights with respect to pay and allowances necessarily are 
governed by the laws applicable to the Reserve forces. 

Section 7 of the Naval Reserve Act of 1938, 52 Stat. 1176, provides 
in that regard as follows: 


Commissioned officers * * *, when employed on active duty * * *%, 
shall receive the pay and allowances, including longevity pay, as provided by 
law for the reserve forces of the United States. * * * [Italics supplied.] 
Neither section 3 nor 3A of the act of June 16, 1942, supra, nor section 
3 of the act of June 10, 1922, 42 Stat. 627, as amended by the act of 
May 31, 1924, 43 Stat. 250, providing for the pay and allowances of 
the Reserve forces prior to the act of June 16, 1942, authorizes mid- 
shipman service to be credited in computing the pay of officers, and 
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since service as a midshipman is neither “commissioned” nor “en- 
listed” service, it is specifically excluded under both acts from being 
counted for purposes of computing pay. Hence, Captain Fortson is 
not now, nor was he, prior to the effective date of the act of June 16, 
1942, authorized by law to count midshipman service in computing 
pay as a reserve officer. Inasmuch as the officer was not entitled to 
credit for midshipman service in computing pay on the effective date 
of the said act of June 16, 1942, the saving clause contained in section 
19 thereof, 56 Stat. 369, has no proper application to his case. 

The officer’s rights in the matter are not affected by section 14, 
supra. An officer of the Regular Navy whose grade and length of 
service correspond to Captain Fortson’s—that is, one who was ap- 
pointed to the United States Naval Academy prior to August 24, 1912, 
and later was commissioned in the Regular Navy and was serving 
under that commission on June 30, 1922, but who thereafter resigned 
his commission—would not be entitled to count for pay purposes his 
service as a midshipman at the Naval Academy. Hoffman v. United 
States, supra. 

Your submission is answered accordingly and the enclosures 
transmitted with your letter are returned herewith. 


(B-49430) 
PROCUREMENT OF LOCAL TRANSPORTATION AT OFFICIAL STATIONS 


Expenditures for streetcar tokens, passes, ferry tickets, ete., for local trans- 
portation of employees at their official stations, where a travel status may 
not exist, do not constitute traveling expenses and, therefore, properly are 
chargeable to an administrative expense, rather than a travel expense, 
limitation. 

The issuance of travel orders covering local transportation of employees at their 
official stations is neither required nor proper. 

Public Voucher for Purchases and Services Other Than Personal, Standard 
Form 1034—-Revised—rather than Voucher for Per Diem and/or Reim- 
bursement of Expenses Incident to Official Travel, Standard Form 1012- 
Revised—should be used for the purchase of streetcar tokens, passes, and 
ferry tickets to be used by employees for local transportation at their official 
stations. 

Where, in connection with the performance of official duties, cash fares for local 
transportation at their official stations are paid by employees from their 
personal funds, reimbursement may be accomplished by the use of Voucher 
for Per Diem and/or Reimbursement of Expenses Incident to Official Travel, 
Standard Form 1012-Revised, even though the fares would not be regarded 
as having been paid by the employees while in a travel status. 


Comptroller General Warren to the Chairman, United States Maritime Com- 
mission, May 29, 1945: 


Reference is made to your letter of April 26, 1945, in pertinent part, 
as follows: 
Subject: Accounting for Local Transportation 


We have experienced considerable difficulty at various times in properly ac- 
counting for the subject expenses, For the purpose of this letter, local trans- 
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portation expenses can be defined as street car tokens, passes, subway fare, taxicab 
fare, ferry tickets, etc. paid by or furnished employees traveling on official busi- 
ness from their permanent station to another office within the same city or the 
suburbs thereof that are served by the transportation facilities of such city, 
even though the suburbs be outside the corporate limits. 

You present for decision three questions which are stated and 


answered as follows: 


1. Is local transportation chargeable to the administrative expense limitation 
of the Maritime Commission’s Revolving Fund 69X0200 under the caption “All 
other Administrative Expenses” or to the limitation under the caption “Travel 
Expenses” ? 

Transportation expenses of the nature referred to in your letter 
have been considered in several decisions of the accounting officers 
and it consistently has been held that such expenses at official duty 
stations do not constitute traveling expenses as no travel status exists 
at official stations. A-89574, October 25, 1937, November 4, 1937. See, 
also, 23 Comp. Dec. 451; 19 Comp. Gen. 836. Such being the case, the 
transportation costs here involved properly are chargeable to the ad- 
ministrative expense limitation of the Maritime Commission’s Revolv- 
ing Fund 69X0200 under the caption “All other Administrative 
Expenses.” 


2. Is it necessary to issue a travel order for local transportation? 


Since, as above indicated, those performing local transportation 
are not in a travel status, the issuance of travel orders is neither re- 
quired nor proper. 


3. Shall payment be made by use of Voucher Form 1034, Public Voucher for 
purchases and services other than Personal, or Voucher Form 1012, Voucher for 
Per Diem and/or Reimbursement of Expenses incident to Official Travel? 

So far as this question refers to the purchase of streetcar tokens, 
passes, and ferry tickets, such procurement should be made through 
the use of Public Voucher for Purchases and Services Other Than Per- 
sonal, Standard Form 1034-Revised. 22 Comp. Gen. 531. In that 
connection, there would appear to be for application here the rule 
set forth in 16 Comp. Gen. 352, that “Such purchases should be made 
by the proper administrative officer exclusively for use on official busi- 
ness under proper administrative control.” See, also, 14 Comp. Gen. 
322. 

In those instances where in connection with the performance of their 
official duties cash fares are paid by employees from their personal 
funds, no reason appears why reimbursement may not be accomplished 
by the use of Standard Form 1012-Revised, Voucher for Per Diem 
and/or Reimbursement of Expenses Incident to Official Travel, even 
though the fares would not be regarded as having been paid by the 
employees while in a travel status. 

So far as the present matter relates to the payment of taxicab fares, 
it is assumed that your Commission is observing the well-established 
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rule that taxicabs may not be substituted for cheaper means of trans- 
portation when available unless the Government’s business cannot be 
satisfactorily performed by such means of transportation. See 18 
Comp. Gen. 106; B-36610, September 8, 1943; also, decision to you 
dated September 24, 1942, B-28862. 


(B-46127) 


SUBSISTENCE—PERSONS SERVING AWAY FROM HOME OR REGULAR 
PLACE OF BUSINESS WITHOUT OR AT NOMINAL COMPENSATION 


Under the statutory authority to pay per diem in lieu of subsistence to persons 
serving while away from their homes or regular places of business without 
or at nominal compensation, such a person whose home is located in a 
suburb within the metropolitan area of a large city and who travels between 
his home and post of duty in a distant city, without stopping by his private 
business office in the metropolitan center, is entitled to per diem for the 
period between the time of departure from and return to the common 
carrier station at his home, rather than the station in the metropolitan 
center. 23 Comp. Gen. 753, overruled in part; 22 id. 129, distinguished. 


Comptroller General Warren to the Chairman, War Production Board, May 30, 
1945: 

Pursuant to the request contained in your letter of March 21, 1945, 
in the matter of the per diem allowance of Mr. Allan W. Lundstrum, 
Deputy Director of Gas Division, Office of War Utilities, War Pro- 
duction Board, I have undertaken to review in detail the subject 
matter of office decision of January 8, 1945, B-46127 (addressed to 
your certifying officer, Mr. Guy W. Lane), which involved the measure 
of per diem allowance payable under an appropriation item (section 
201, act of June 28, 1944, 58 Stat. 545, 546) reading as follows: 


* * * actual transportation and other necessary expenses, and not to 


exceed $10 (unless otherwise specified) per diem in lieu of subsistence, of 
persons serving while away from their permanent homes or regular places of 
business in an advisory capacity to or employed by any of such agencies without 
other compensation from the United States, or at $1 per annum * * *. 

As the statute authorizes the allowance while the persons involved 
are “away from their permanent homes or regular places of business,” 
the question involved is the correct time of beginning and ending the 
allowance period under the circumstances of Mr. Lundstrum’s service, 
which are outlined as follows: While the headquarters of his private 
employment are in New York, Mr. Lundstrum’s home is at Maple- 
wood, New Jersey, a separate township slightly west of Newark and 
16.2 miles (by the Lackawanna Railroad) from New York. Since 
his engagement by the War Production Board in 1942, on a $1-a-year 
basis, he has spent the greater part of each week in Washington and, 
normally, has returned to his home on Thursday or Friday evening 
of each week, leaving Washington at 7 p. m., changing from the 
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Pennsylvania to the Lackawanna station in Newark at 11 p. m., 
and arriving at Maplewood, New Jersey, at 12:07 a. m. For the 
return trip each Sunday evening, he left Maplewood at 9:40 p. m., 
and rode into New York on the Lackawanna, transferring to the 
Penn Station in New York, leaving that point at 12:50 a. m., and 
arriving in Washington at 7:15 Monday morning. 

Adopting the method laid down by the Standardized Government 
Travel Regulations, the per diem of $10 is divided into units of one- 
fourth, or $2.50, for each quarter or part of a quarter of a day at the 
beginning or ending of a trip. In the case of the account previously 
submitted (voucher for September, 1944, No. 743237, in the October 
accounts of G. F. Allen, symbol 100-4891), there is no question with 
respect to the homeward trip each Thursday or Friday evening since 
the per diem was adjusted by your office, prior to certification of the 
voucher, to allow only the per diem to midnight upon the basis that an 
earlier train was available to Mr. Lundstrum by which his arrival at 
Maplewood would have been prior to midnight. However, for the 
return trip to Washington on each Sunday night, an additional quar- 
ter day’s per diem allowance accrues for each trip, if the computation 
begins with the time he actually leaves the common carrier station at 
Maplewood, New Jersey (9:40 p. m.) instead of the time of departure 
from New York (12:50 a. m.). 

In the decision of January 8, 1945, following the ruling contained in 
a previous decision, 23 Comp. Gen. 753, it was pointed out that Maple- 
wood and Newark, New Jersey, are well within the metropolitan area 
of New York City and within customary commuting distance there- 
from, upon which basis Mr. Lundstrum could not be regarded as 
traveling away from his home until he had actually left the center of 
the metropolitan area in which he resides—in other words, the per 
diem did not begin to accrue when he left his home station at Maple- 
wood early Sunday evening, but, instead, accrued only from the time 
of leaving the station in New York City at 12:50 a. m. 

The particular question is not involved in the travel accounts of the 
ordinarily compensated Government officer for the reason that under 
the statute and the regulations per diem is payable to him upon the 
basis of absence from his official post of duty, rather than from his 
home, and the post of duty or headquarters is defined by regulation. 
During the war emergency, numerous provisions have been made for a 
special per diem allowance to persons serving as consultants or, in 
some cases, as employees, without pay or at nominal compensation, the 
intention being to authorize for those persons a per diem allowance 
while in service at their official stations and while en route to and from 
their homes. It is understood the legislation was motivated, in part— 








862 DECISIONS OF THE COMPTROLLER GENERAL 






* * * by the fact that it was not contemplated that these appointees should 


be required to abandon their permanent homes and transfer their household 
effects to their posts of duty, but rather because of the nature of their appoint- 
ments these enfployees would be undergoing dual subsistence expenses in main- 
taining a regular home away from their posts of duty and incurring additional 
expenses for subsistence at their headquarters. 


See B-30150, November 28, 1942, where, in view of the background and 
purpose of that provision, and following 22 Comp. Gen. 459, the ex- 
penses of short week-end trips to the employees’ homes, when at not an 
unreasonable distance, were held properly to be payable. 

The metropolitan area rule, above referred to, necessarily is applied 
to the case of the officer or the consultant called to service in a popula- 
tion center in a suburb of which he permanently resides. When, in 
fact, his service calls him to the center of the area in which he lives 
and within reasonable commuting distance of his home, and he does, 
in fact, commute daily between his home and his work, the enlistment 
of his services by the United States does not require him to establish 
an extra temporary lodging or to incur subsistence expenses in any 
amount. In such circumstances he cannot be said to be serving away 
from his home, and a per diem allowance does not accrue. 22 Comp 
Gen. 129 (Bethesda, Maryland, and Washington, D. C.) ; B-34322, 
June 16, 1943 (Larchmont-Mamaroneck and New York); B-32632, 
March 3, 1943 (Morristown, New Jersey, and New York City). 

However, in the case of Mr. Lundstrum, who traveled from the 
New York area to Washington to serve for several days at a time, 
it is obvious that extra subsistence expenses necessarily were incurred, 
and the basis for the application of the metropolitan rule does not 
exist. The computation of the per diem period requires only the 
application of the statutory formula, that is, time of arrival at and 
departure from either his permanent home or his place of business, 
depending, of course, on whether he leaves for Washington from his 
home and returns thereto or whether his departure is from his office 
in New York and his return is thereto. In other words, when he 
leaves his home for the sole purpose of coming to Washington in 
connection with his Government work, per diem accrues from the 
time he necessarily leaves the place where he lives, Maplewood, New 
Jersey, and ends when he returns thereto. But if, on his way to 
Washington, he should first have occasion to go to his private busi- 
ness office in New York, or if he should stop there on his way back 
from Washington, then the per diem would be on the basis of travel 
to and from his regular place of business, New York City, rather 
than to and from his home. On the record submitted, it is stated 
definitely that the departure in each instance was from Maplewood, 
not from the office in New York, and that, similarly, his return was 
directly to Maplewood after changing trains at Newark. The return 
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travel through New York City does not, of course, involve leaving 
from his regular place of business since, in fact, he did not go there, 
and the per diem should be computed from the time of departure 
from and arrival at the common carrier station at Maplewood. 

Accordingly, the decision of January 8 is reversed, and the contrary 
ruling contained in the decision of April 5, 1944, 23 Comp. Gen. 753, 
will no longer be followed. It is evident that a number of the ac- 
counts of Mr. Lundstrum will warrant readjustment in view of the 
foregoing, and it is suggested that he be directed to file a single claim 
with the Claims Division of the General Accounting Office referring 
to all of the vouchers upon which per diem heretofore has been com- 
puted and paid to him under the basis previously stated. 


(B-49405) 


TELEGRAPHIC MESSAGES FILED BY TELEPRINTER—EVIDENCE 
REQUIREMENTS FOR TRANSMISSION CHARGES 


Where sent paid telegraphic messages are filed with the telegraph company by 
means of teleprinters located in administrative offices, transmission charges 
may be supported by administrative originals, printer copies (page or tape 
originals coming from the printer at the administrative office), or company 
originals (so-called main office relays), bearing notations evidencing trans- 
mission ; however, to prevent duplicate payments, there should be absolute 
consistency in the use of the type of evidence considered appropriate for 
use in billing a particular office. 


Comptroller General Warren to W. S. Fowler, Vice President, The Western 
Union Telegraph Company, June 1, 1945: 


There has been considered your letter of April 24, 1945, as follows: 


Our Washington office has been informed by Mr. G. J. Morrison, Authorized 
Certifying Officer of the Division of Budgets and Accounts of the Department 
of Labor, that the General Accounting Office has issued Notices of Exception 
in connection with certain vouchers indicated below, the reasons for portions 
of the Exceptions being quoted in each case: 

(a) Voucher 37095—Western Union Bill No. 6523 for October 1942: 
“Charges for messages sent paid from Washington, D. C. were sup- 

ported by administrative office printer copies. The originals from 
which transmissions were made are required 

(b) Voucher No. 37199—Western Union Bill No. 2585 for November 
1942: 

“Page printer copies which are evidence only of transmissions over 
administrative office printer, were furnished in support of charges 
for various sent paid messages. The originals from which trans- 
missions were made are required $524. 97” 

(c) Voucher No. 37219—Western Union Bill No. 8510 of December 

1942: 
“Page printer copies which are evidence only of transmissions over 
the administrative printer, were furnished in support of charges for 
various sent paid messages. The originals from which transmis- 
sions were made are required $539.11” 
(d) Voucher No. 37227—Western Union Bill No. 2791 of December 
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1942: 
“Page printer copies which are evidence only of transmissions over the 
administrative office printer, were furnished in support of charges 
for various sent messages. The originals from which transmissions 
I atirenencbens $352. 69” 
Corresponding advice has been received from Lieutenant K. E. 
Woodring, USNR, Chief, Finance Branch, Office of Strategic Services, 
relative to similar Exceptions for like reasons, the applicable portions 
of the explanations for the Exceptions being quoted in each case: 
(e) Bu. Vou. No. 8887—D. O. Vou. No. 1456018—Postal Telegraph- 
Cable Co., Washington, D, C. Bill No. 2790 of January 1943: 
“Charges for messages sent paid from Washington, D. C. to various 
places are supported only by typewritten copies evidencing trans- 
mission over the DF or CQ administrative office printer. The orig- 
inal messages from which transmissions were actually made are 
a a this $109. 33” 
(f) Bu. Vou. No. 8803—D. O. Vou. No. 1454673—Western Union Bills 
Nos. 8643 and 8644 of January 1948: 
“Charges for various telegrams sent from Washington, D. C. to various 
places are supported by typewritten copies evidencing only trans- 
mission over the CQ administrative office printer. The originals 
from which transmissions were made are required__---_--_-__-_--__ $152. 99” 


The submission of printer copies evidencing transmission over the administra- 
tive office printer, instead of the required originals from which transmissions 
were made, was apparently first based upon a misinterpretation of governmental 
regulations containing language similar to the following sentence which appears 
in Decision B-21260 of the Comptroller General, dated October 25, 1941: 

“This is best accomplished by accompanying the voucher with the copies of the 
telegrams used for transmission, showing thereon the company notations with 
respect to the time filed, the number of words paid for, etc., such copies being 
commonly referred to as transmission or wire copy.” 

A change in method of operation that may have contributed to this misunder- 
standing was the development of the automatic reperforator, which is used in 
relaying messages formerly resent by manually-operated telegraphic instrumen- 
talities. Such reperforators are installed in the War Department's signal center 
in the Pentagon Building, for use in transferring messages from the Army Com- 
munications network to us over direct circuits terminating in our Washington 
and New York City offices. The signal center’s record of such messages consists 
of printer copies obtained by connecting page printers to the circuits terminating 
in our offices. The signal center later releases such copies to us for billing to 
the Government. Except as to arrangement of text matter, they are identical 
in appearance to the printer copies covered by the above Exceptions, the trans- 
mission marks in each case being made by mechanical process instead of by the 
usual longhand method employed in connection with manual transmission. 

Clerical practices in vogue in some government administrative offices may also 
have contributed to the misunderstanding. Cases have been reported where the 
teleprinter in the government office was operated by a stenographer, who trans- 
mitted the messages from shorthand notes. The administrative office’s file copy 
of the message consisted of a typewritten copy prepared some time later from the 
printer copy which was made simultaneously with the transmission from short- 
hand notes. 

That the misunderstanding was not limited to a few persons seems certain, 
because some printer copies were used for billing by Western Union late in 1942 
and by the Postal as early as January 1943. As far as we can now determine, the 
practice was to some extent followed in billing the Department’s or administrative 
offices named below: 


Department of Labor—Conciliation Service 

War Department—Headquarters Air Transport Command 

War Department—Air Transport Command—Washington Regional Air Control 
Office 

War Department—Signal Center, Pentagon Building 

War Department—Army Map Service 

U. S. Maritime Commission 

Navy Department—Naval Torpedo Station 

Navy Department—Navy Yard, Washington 

State Department 
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Office of Strategic Services 
Office of Defense Transportation 
Office of Coordinator, Inter-American Affairs 


Considerable time has been spent by a member of my staff in investigating the 
practice and developing the steps necessary to correct it. Arrangements have been 
made to be effective on the dates indicated, to discontinue use of printer copies 
in billing the following: 


Effective April 15, 1945 
War Department—Headquarters Air Transport Command 
War Department—Air Transport Command, Washington Regional Air 
Control Office 
War Department—Army Map Service 
Effective May 1, 1945 
U. S. Maritime Commission 
Navy Department—Navy Yard, Washington 
Office of Defense Transportation 
Office of Coordinator—lInter-American Affairs 


No action appears necessary in the case of the Naval Torpedo Station, as we 
are informed that the account is no longer active. We are also informed that use 
of printer copies was discontinued by the Conciliation Service of the Department 
of Labor prior to January 1, 1945. 

With respect to the following Departments or administrative offices, however, 
we understand there are compelling reasons for use of the printer copies. These 


reasons are briefly indicated below and can be confirmed with the Departments or 
offices concerned : 


War Department—Signal Center, Pentagon Building: 

As explained in detail above, these messages are considered the originals 
because under the method employed in making transmission to Western 
Union (Reperforator) there are no original messages in the true sense of 
the word, and these represent the nearest approach to originals that exist. 

State Department: 

Use of printer or carbon copies has been authorized because the original mes- 
sages bear information of a secret nature, the disclosure of which is con- 
sidered harmful to the public interest. 

Office of Strategic Services: 

The office operates a message center which serves many divisions of the 
organization, and handles numerous communications of a highly secret 
character. It is considered impracticable to release the originals of these 
and others of not so secret a character, as they contain evidence of re- 
sponsibility for the communication being transmitted which for adminis- 
trative reasons the message center needs to have readily available. 


The above steps are designed to bring current billing praetices in line with the 
established requirements of the Government or to have exceptions properly 
explained. 

With respect to the items already billed, the Western Union is faced with a 
most difficult situation. Upto February Ist, 1945, local originating messages were 
retained only three months, hence printer copies used as a basis for billing prior 
to November 1, 1944 constitute the only records of such messages that are now 
available. For this reason the Telegraph Company has no choice but to ask that 
the printer copies be accepted as satisfactory evidence that the service in question 
was actually furnished. 

If originals are to be furnished to replace printer copies used as a basis for 
billing since November 1, 1944, it will be necessary for us to obtain from the origi- 
nal bills a description of each such message showing date, name of addressee, 
destination, check and amount of tolls, in order to identify the corresponding 
original message in our files (so-called main office relay). Such a task would 
no doubt be burdensome to the General Accounting Office in cases where bills had 
already been paid, and to Government Departments or the Telegraph Company 
in cases where the bills are in process of checking or rendition. 

In absence of positive evidence that use of the printer copies as a basis for 
billing has led to payments for telegraph service which was not actually ren- 
dered, it is hoped that favorable consideration can be given to passing payments 
for such items which have already been billed. This suggestion would not be 
offered if we were not confident that the billing based on printer copies is as free 
from errors as that based on original messages. 
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You may be sure that this misunderstanding is most sincerely regretted by 
the responsible officials and employes of this company, and that we are willing to 
make whatever amends are in our power and which you deem the circumstances 
warrant. It is only because our available personnel is taxed to the limit to 
handle the present heavy volume of wartime traffic that we ask that billing already 
based on printer copies be treated the same as that based on originals, and that 
we be excused from the very considerable task of searching our voluminous 
message files for the corresponding original messages. 

We would be glad to learn your wishes with respect to the above, in order that 
Wwe may reply to the communications from the Department of Labor and the 
Office of Strategic Services. 

Where messages are filed with the telegraph company by means of 
the teleprinter, the originals ordinarily are those which were received 
over the printer at the telegraph office and from which transmissions 
were there made. 

The Air Transport Command, War Department, was advised re- 
cently that the printer copies of messages filed with your company 
by the Headquarters and Washington Regional Air Control offices by 
means of the printer would be accepted as the originals for audit pur- 
poses where automatic transmission was made on a perforator at your 
company’s Office. 

The Signal Corps, War Department, recently was granted permis- 

sion to have charges for messages filed with the telegraph company 
by means of the printer by the various signal centers of the War De- 
partment in Washington, D. C., and vicinity, supported by copies of 
the messages from which transmissions were made at such signal 
centers. 
- It has been the practice of this office to accept for audit purposes 
either administrative originals (those from which transmissions were 
made at the administrative office) or company originals in support 
of bills for telegraph service rendered the Government departments 
and agencies in Washington, D.C. Where this practice has been al- 
lowed, there has been the requirement that the bills must be supported 
consistently by the same type of evidence. Though the contents of 
your letter appear to indicate that it is your company’s intention gen- 
erally to support current and future Government bills, covering 
charges for sent paid messages, with the company originals, it is not 
believed that you intend or desire to discontinue the practice of fur- 
nishing administrative originals where deemed necessary to meet bill- 
ing requirements. It is understood that the company originals, in 
many instances, do not contain identification necessary to permit bill- 
ings against sections or divisions of an administrative office. 

The question of supporting charges against the Government for 
sent paid messages by the originals of those messages has been the 
subject of numerous decisions and the many exceptions which have 
been stated by this office because such charges were not properly sup- 
ported indicate that there always has been a certain amount of mis- 
understanding in the matter. The advent of such automatic machines 


| 





a el 


—_ 








DECISIONS OF THE COMPTROLLER GENERAL 867 


as the teleprinter and the reperforator (or perforator) into the com- 
munication field has tended greatly to increase that misunderstanding. 
21 Comp. Gen. 364; 22 id. 387. 

Present conditions appear to warrant a relaxation of the rule as 
to original messages where the messages are filed with the telegraph 
companies by administrative offices by means of the teleprinter. Where 
such a filing method is used, there will be in the ordinary case three 
types of messages in existence any one of which will or should bear no- 
tations evidencing transmission. These types are administrative 
originals, printer copies (page or tape originals coming from the 
printer at the administrative office) and the company originals (so- 
called main office relays). In the case of those messages forwarded 
by the telegraph company by means of the reperforator, there will be 
no company originals, 

The basic reason for the requirement that the originals be filed 
is to insure that the charges for transmission were correctly computed 
for the services actually rendered and to prevent duplicating payment 
of such charges. 21 Comp. Gen. 364. Any one of the three types 
mentioned will show that services actually have been rendered— 
considering in this connection the safeguards employed by the com- 
panies in retransmissions of the messages—and will serve for audit 
purposes in verifying the correctness of the charges. Security from 
duplicate payments may be obtained by the consistent use of any one 
type in billings against a given office. 

Henceforth, and for the reasons herein stated, this office will accept 
for audit purposes administrative originals, printer copies, or com- 
pany originals of sent paid messages to support charges therefor, 
where those messages have been filed with the telegraph company over 
the teleprinter, provided, of course, that there be absolute consistency 
in the use of the type considered as appropriate for use in billing a 
particular office. No exceptions will be stated against vouchers on 


which payments heretofore have been made if they are supported by 
any one of those types; and exceptions previously stated will be ad- 
justed accordingly. 


(B-49448) 


OVERTIME COMPENSATION—FORTY HOUR WEEK EMPLOYEES 
RECEIVING NIGHT DIFFERENTIAL 


Claims of employees under the forty-hour week statute of March 28, 1934, for 
retroactive credits for a night differential in the computation of their over- 
time compensation should be forwarded to the General Accounting Office 
for direct settlement, where the particular appropriation account which 
would have been chargeable with the payments had they been made currently 
cannot be identified, or the appropriation is no longer available. 

As an accounting expediency, where the claim of an employee under the forty- 
hour week statute of March 28, 1934. for retroactive credit for a night dif- 
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ferential in the computation of his overtime compensation extends back 
beyond the period for which administrative adjustment would not be 
authorized, either because of the lack of available appropriations or the 
operation of the ten-year limitation on the filing of claims prescribed by 
the act of October 9, 1940, the entire claim, including that portion which 
otherwise could be administratively adjusted, should be transmitted to the 
General Accounting Office for settlement. 

A night differential should be included in the computation of overtime com- 
pensation of employees subject to the forty-hour week statute of March 
28, 1934, only to the extent that such differential forms a part of the basic 
compensation for the regular forty-hour weekly tour of duty; that is, regard- 
less of whether the overtime work be performed in the daytime or at night, 
overtime compensation should be computed on the basic rate (or average 
basic rate in the case of employees working a “split shift’? including both 
day and night hours for which different rates are paid, 24 Comp. Gen. 550) 
for the regular tour of duty. 

Navy Department employees subject to the forty-hour week statute of March 
28, 1934, who may be entitled to retroactive credits for a night differential 
in' the computation of their overtime compensation, may be required to 
complete a form indicating the period or periods during which they performed 
work at night and were entitled to overtime compensation. 

In determining the income tax deductions to be withheld from amounts pay- 
able to Navy Department employees who are subject to the forty-hour week 
statute of March 28, 1934, and are paid additional compensation in a lump 
sum covering retroactive credits for a night differential in the computa- 
tion of their overtime compensation, such deductions should be withheld 
on the basis of the total earnings credited on a particular pay roll, regardless 
of the fact that such retroactive credits were earned in prior years. 

In the case of current pay rolls covering payments to Navy Department employees 
subject to the forty-hour week statute of March 28, 1934, of retroactive 
credits for a night differential in the computation of their overtime com- 
pensation, a notation, “Additional Payments for Overtime per Comp. Gen. 
U. S., Decision of 8/24/44, B-43724,” will meet the audit requirements of 
this office. 


Comptroller General Warren to the Secretary of the Navy, June 2, 1945: 

I have your letter of April 27, 1945, JAG:II: WJG:z, Lié-4 
(11) /LL, requesting decision on eleven questions presented in a memo- 
randum dated April 23, 1945, from the Chief of the Bureau of Supplies 
and Accounts, Navy Department, to you, involving the payment of 
claims for overtime compensation and leavetime computed upon the 
basis that the night differential constitutes a part of the basic com- 
pensation of the employees—such claims having arisen under a deci- 
sion of this office dated August 24, 1944, 24 Comp. Gen. 155, to the 
Secretary of the Navy, wherein the rules stated in prior decisions were 
applied to employees at navy yards and naval stations whose com- 
pensation is computed and paid in accordance with the act of March 28, 
1934, 48 Stat. 522. While you do not so state, it is assumed that the 
questions presented are not hypothetical, but that there actually are 
before the Department cases involving all of the problems presented. 
The questions, together with the explanatory paragraph with regard 
thereto, are hereinafter quoted and the questions answered in the order 
presented. 


2. The decisions in 24 Comp. Gen. 155 and 24 Comp. Gen. 39 require retroactive 
adjustments for overtime work on the basis of the night differential, without the 
necessity of a claim filed by the employee. However, in decision of 24 January 
1945, B-46807, [24 C. G. 550] to the Governor of the Panama Canal, the Comp- 
troller General suggested that administrative adjustments of such claims be 
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“limited to the period of the current fiscal year beginning July 1, 1944, or, at least, 
to cases in which no period covered by the claim extends back more than ten years 
from the date actual payment of the claim can be effected where there is an appro- 
priation available for such payment”. It thus would appear that any retroactive 
adjustments to be made by the Navy Department are limited by the availability 
of appropriations. Further, even in cases where appropriations are available it 
may be impossible to determine the appropriation properly chargeable with pay- 
ment of the claim since the employees here involved are not appointed under 
and paid from a particular appropriation but from the appropriation chargeable 
with the cost of the particular job order or work order under which the employee 
works on a particular day. The individual time tickets showing the job order 
and the appropriation from which each employee was paid during the periods 
involved are, in many instances, no longer available. 


Question 1 


Should the Navy Department simply decline to make payment in cases where 
the appropriation chargeable is no longer available or cannot be determined, or 
should such claims be referred to the General Accounting Office for settlement 
with such information as is available regarding the appropriation to be charged? 

The statement that “any retroactive adjustments to be made by 
the Navy Department are limited by the availability of appropria- 
tions”, is correct. However, the employees’ right to receive payment 
of their claims, if otherwise proper, is not defeated by reason of the 
fact that the Navy Department is unable to identify the particular 
appropriation account which would have been chargeable with the pay- 
ments had they been made currently. Therefore, the first alternate 
question is answered in the negative and the second in the affirmative. 
In that connection, reference is made to the new appropriation item 
under the subheading “Bureau of Accounts” and the general heading 
“TREASURY DEPARTMENT”, appearing in the “First Deficiency 
Appropriation Act, 1945”, approved April 25, 1945, Public Law 40, 
for payment of claims certified by the General Accounting Office. 

38. An examination of certain pay rolls in the light of the above-mentioned deci- 
sion to the Governor of the Panama Canal indicates that claims in certain in- 
stances will extend back beyond the period for which the Navy Department would 
be authorized to make payment, either because of the lack of available appropria- 


tions or because of the operation of the ten-year statute of limitations [act of 
October 9, 1940, 54 Stat. 1061]. 


Question 2 


In such cases should the Navy Department make payment for that portion 
of the claim which it is authorized to settle and for which an appropriation is 
available, and forward the balance of the claim to the General Accounting Office, 
or should the entire claim be transmitted to the General Accounting Office for 
settlement? 


Because of accounting expediency it is better that the entire claim 
be transmitted to the General Accounting Office for settlement. 


4. Prior to the decisions cited above, overtime worked at night was computed 
on the same basis as overtime worked during the day in the Navy Department 
and other Government agencies, it was unnecessary to retain records showing 
the time of the day or night when overtime work was performed. Consequently, 
in many instances the retained pay rolls show only that on a certain day the 
employee was paid for overtime work with no indication as to the period during 
which such overtime was worked. 
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Question $ 


In cases where the employee asserts that he performed overtime work at night 
during a particular period, and the records indicate merely that overtime work 
was performed during that period, should the Navy Department accept the 
employee’s statement of the claim on that basis, or deny the claim, or forward 
the claim to the General Accounting Office for settlement? 

This question would appear to reflect a misconception of the appli- 
cable rules. It is immaterial when the overtime service was per- 
formed, that is, whether during the daytime or nighttime, but the 
material fact to be determined is the hours of the day or night 
included within the regular 40-hour weekly tour of duty. If the entire 
period of the regular tour of duty of 40 hours per week was performed 
during the daytime for which no differential was paid, the overtime 
compensation should be computed without regard to the differential 
even though the overtime was worked at night. If the entire regular 
tour of duty was performed at night for which a differential was paid, 
overtime compensation should be computed by including the differen- 
tial within the basic compensation even though the overtime service 
was performed during the day. Where the regular tour of duty of 
40 hours per week was performed partly at night and partly during 
the day, as in the cases presented, the basic compensation for the 
week would be the average of the day rate and the night rate computed 
in accordance with the rule stated in the decision of January 24, 1945 
(B-46807) , 24 Comp. Gen. 550, to the Governor of the Panama Canal, 
which rule is as follows: 

* * * jin the absence of any other rule, the basic rate for the two “split” 
shifts mentioned in your letter, may be determined by computing the total 
basic compensation earned during the entire regular weekly tour of duty of 
40 hours—adding the amount earned at the daytime rate to the amount earned 
at the nighttime rate (including differential)—which amount should be divided 
by 40 to determine the hourly basic rate for the entire shift for the purpose of 


computing overtime compensation for overtime services at the rate of not 


less than time and a half, regardless of when the overtime service is per- 
formed. * * * 


Overtime compensation should be computed accordingly, regardless 
of whether the overtime service was performed during the day or the 
night. It would seem that some record must repose in the adminis- 
trative office showing when the regular tour of duty of the employees 
was performed, but, however that may be, it would appear that the 
fact of payment of the differential would be determinative of that 
point. Question 3 is answered accordingly. 

5. As indicated in paragraph 2 above, it is required that retroactive adjust- 
ments be made without the necessity of a claim filed by the employee. It is 
pointed out, however, that there are approximately one million employees and 
former employees who may come within the terms of the cited decisions. 
Unless some method is devised of determining the approximate date when such 
employees may have performed overtime work it would, in some instances, be 
necessary to examine as many as 500 pay rolls to determine the amount, if any, 


due a single employee. A check indicates that it would require approximately 
20 man hours to complete one such account and it is obvious that under current 
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conditions it will be impossible to complete the making of retroactive payment 
in these cases with any degree of promptness unless the number and scope of 
the claims is narrowed in every way possible. 


Question 4 


May employees who might be covered by the decision be required to complete a 
form indicating the period or periods during which they performed work at 
night and were entitled to overtime pay, and has the General Accounting Office 
approved any such forms for use in connection with claims of the type here 
under consideration? 


This question is answered in the affirmative. In that connection, 
there is enclosed herewith a copy of a letter of November 11, 1944, 
A-44006, to the Public Printer. If the form and procedure approved 
by this office for the Government Printing Office do not meet the 
needs of the Navy Department, further consideration will be given 
to any suggestions that may be presented here whether formally or 
informally. 

6. Since it is contemplated that any payments which may be made by the Navy 
Department under the cited decisions will be made in a lump sum, it is assumed 
that taxes will be withheld on the basis of the total earnings credited on a par- 
ticular pay roll, including any retroactive credits resulting from the provisions 


of the cited decisions, regardless of the fact that such retroactive credits were 
earned in prior years. 


Question 5 


Will computations made as outlined herein be passed in the audit of the pay 
rolls by the General Accounting Office? 


This question is answered in the affirmative—assuming, of course, 
ihe computations otherwise are correct. 


7. It is apparently contemplated that retroactive adjustments in these cases 
will be made on current pay rolls. 


Question 6 


What notations will be required on smooth pay rolls on which retroactive 
adjustments are made in order to meet the audit requirements of the General 
Accounting Office? 


A notation on the pay rolls in substance as follows, will suffice: 
“Additional Payment for Overtime per Comp. Gen. U. S., Decision of 
8/24/44, B-43724.” Compare notation approved for pay rolls of 
Government Printing Office in the penultimate paragraph of the letter 
of November 11, 1944, A-44006, a copy of which is enclosed. 


8. Employee A is employed at $1.20 per hour and works from 4 p. m. to 12 p. m. 
during a regular work week, Monday through Friday, inclusive. He would re- 
ceive under prior practice pay for eight hours at $1.20 per hour, or $9.60, plus six 
hours at six cents per hour or 36 cents, a total of $9.96. On Tuesday the employee 
is required to work until 1 a. m. 


Question 7 


(a) What amount is payable for the hour overtime worked between the hour 
of midnight and 1 a. m.? 

(b) The same employee works through his regular tour of duty from 4 p. m. 
to 12 p. m., Monday through Friday, and works on Saturday from 8 a. m. to 
4:30 p. m., with a half hour for lunch. What amount should be credited to the 
employee for Saturday? 
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The total basic compensation of employee A for 10 hours (five days 
from 4 p. m. to 6 p. m.) during the regular 40-hour weekly tour of 
duty at $1.20 per hour is $12, and his total basic compensation for 
30 hours (five days from 6 p. m. to 12 midnight) during the same 
week at $1.26 per hour (6 cents night differential added) is $37.80. 
The employee’s total basic compensation for the week, therefore, is $12 
plus $37.80, or $49.80, which divided by 40 equals $1.24, the average 
basic compensation per hour for the week. For convenience in an- 
swering this and the remaining problems the fraction of a cent will 
be disregarded. Overtime compensation for one hour from 12 mid- 
night to 1 p. m. on Tuesday (question (a)), and for 8 hours on Satur- 
day (question (b)), would be for computing upon the basis of 114 
times $1.24, or $1.86 per hour. 


9. Employee B is employed at $1.20 per hour and works on a shift beginning 
at 4:30 a. m. to 1 p. m. in a regular tour of duty Monday through Friday, inclu- 
sive. Under prior procedure employee would be credited for each eight hour day 
= oe eight hours at $1.20 per hour, $9.60 plus 15 cents additional or a total 
0 .75. 


Question 8 


(a) Assuming that employee worked his entire regular tour of duty and was 
required to work one hour overtime on one of his regular days, what amount 
should be creditable for the hour so worked? 

(b) Employee was required also to work eight hours on Saturday. What 
amount is creditable for Saturday? 

Following the rules hereinabove stated, employee B should have 
received a total basic compensation of 5 times $9.75 for the 40-hour 
weekly tour of duty, including the night differential as a part of the 
basic compensation, or $48.75, which divided by 40 equals $1.21, the 
average basic compensation per hour for the week. The overtime 
compensation would be for computing upon the basis of 114 times 
$1.21, or $1.81 for the hour worked overtime on one of his regular days 
(question (a)), and the same rate of overtime compensation is pay- 
able for the 8 hours worked on Saturday (question (b)). 


10. Employee on regular work week Monday through Friday at rate of $1.20 
per hour is required to work the following hours during his work week: 


Hours worked Under prior procedure would receive 
Monday 3 p. m, to 11 p. m. $9.60 plus $0.30 $9.90 
Tuesday 4p. m. to 12 p. m. 9.60 plus 0.36 9.96 
Wednesday 8a. m. to 4:30 p. m. 9.60 
Thursday Leave 
Friday 3 p. m. to 12 p. m. 9.60 plus .30 plus $1.80 11.70 
Saturday 3 p. m. to 12 p. m. 16.20 


Question 9 


(a) What amount should be credited for Wednesday? 
(b) What amount should be credited for the leave day on Thursday? 
(c) What amount should be credited for Friday? 
(d) What amount should be credited for Saturday? 
(e) If employee had been required to work Saturday from 8 a. m. to 4 p. m., 
what amount should be credited for Saturday? 
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It is understood that the 40 hours of the regular tour of duty of 
the employee was worked during the hours indicated (crediting 8 
hours leave for Thursday), from Monday through Friday; that the 
employee worked a total of 10 hours overtime—one hour from 11 p. m. 
to 12 midnight, on Friday, and 9 hours on Saturday. The employee’s 
total basic compensation for the 40 hours should have been computed 
as $9.90 for 8 hours on Monday, plus $9.96 for 8 hours on Tuesday, 
plus $9.60 for 8 hours on Wednesday (question (a)), plus $9.60 for 
8 hours leave on Thursday, the employee having been on the day shift 
the day before when he went on leave—see 24 Comp. Gen. 39— (ques- 
tion (b)), plus $9.90 for 8 hours on Friday, a total of $48.96, which, 
divided by 40, equals $1.22, the average basic compensation per hour for 
the week, upon which the overtime compensation would be for comput- 
ing that is, 114 times $1.22, or $1.83 per hour, rather than $1.80 per hour 
paid currently. Hence, for Friday the employee was entitled to $9.60 
plus 30 cents plus $1.83 or $11.73 (question (c)) and for Saturday, to 
$16.47 (question (d)), an increase of 30 cents over the amount paid 
currently for the week. The foregoing answers questions 9 (a), (b), 
(c) and (d). Referring to question 9 (e), the overtime rate would be 
the same for Saturday during the daytime, it being immaterial during 
what part of the day or night the overtime service is performed. 

11. Employee works on an irregular shift from 9 p. m. to 5 a. m. under para- 
graph 22 (b) (4) of the Schedule of Wages for the Naval Establishment. He 
is on a regular work week, Monday through Friday. Assuming that employee 


was employed at $1.26 per hour in a trade in which the intermediate rate was 
$1.20 per hour he would receiye for each day: 


Hours worked Paid under prior procedure 
Monday-_-_--__- 9 p. m.—5 a. m. $10.08 plus $.36 plus $.90=$11. 34 
Tuesday______-9 p. m.-6 a. m. 10.08 plus .36plus_ .90 plus $1.89=13.23. 
Wednesday_-___9 p. m.-5 a. m. 10.08 plus .236plus .90=— 11.34 
Thursday_____.9 p. m.—5 a. m. 10.08 plus .36plus .90= 11.34 
Prigay.........~ 9 p. m.—5 a. m. 10.08 plus .386plus 90= 11.34 
Saturday Non work. 

Sunday---_---_-. 9 p. m.—6 a. m. 15.12 plus 2.83 = 17.95 


Question 10 


(a) Under the decision of August 24, 1944, what amount should be credited 
for the one hour overtime worked on Tuesday? 

(b) The hour overtime worked on Sunday was because of an extraordinary 
emergency. What amount should be credited the employee for the Sunday? 

(c) Assuming the employee was required to work from 8 a. m. to 4 p. m. 
on Sunday, what amount should be credited for the Sunday? 


While the facts of this case are not entirely clear, it is understood 
that the 40-hour weekly tour of duty of the employee was worked 
during the hours indicated from Monday through Friday; that the 
week started with Monday and ended with Sunday; that the item of 
36 cents represents the regular night differential for the daily tour 
and that the item of 90 cents represents the special night differential 
for the daily tour authorized by the cited regulation. If those be 
the facts, both of the night differential items should be included in 
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computing the basic compensation of the employee for the week, 
upon which overtime compensation is payable. 

Referring to question 10 (a), as $11.34 was the basic compensation 
of the employee for 8 hours on any day from 9 p. m. to 5 a. m., the 
basic compensation for one hour would be one-eighth of $11.84, or 
$1.41, which multiplied by 114 equals $2.11, the amount that should 
be credited for the one hour overtime worked on Tuesday. 

Referring to question 10 (b), it is understood the employee was 
paid overtime compensation for the first 8 hours on Sundayat the 
rate of 11% times $1.26 ($1.89), or $15.12, and for the one hour ee 
of 8 hours on Sunday, at the rate of 214 times $1.26, or $2.83, a total 
of $17.95. Including both of the night differentials as a part of the 
basic compensation for the week, or $1.40 per hour, the amount to 
be credited for Sunday is 114 times $1.40 times 8, or $16.80, plus 
21, times $1.40, or $3.15, a total of $19.95. 

12. Employee on the rolls at rate of $1.20 per hour works the following hours 


on days during his regular tour of duty, Monday through Friday, inclusive, in 
a calendar week: 


Monday 8 a. m.-4 p. m. 
Tuesday 12 p. m.-8 a. m. 
Wednesday 12 p. m.-8 a. m. 
Thursday 3 p. m.—12 p. m. 
Friday Leave 
Saturday 8 a. m.—4 p. m. 
Sunday Non work 


Question 11 


(a) What amount should be credited for Friday? 

(b) What amount should be credited for Saturday? 

Referring to question (a), following the rule stated in answering 
question 9 and stated in 24 Comp. Gen. 39, there should be credited 
for the leave day on Friday, the same basic compensation, including 
the night differential, that should have been credited for Thursday 
for 8 hours, excluding the one hour overtime. Referring to question 
(b), the rule of averages should be followed in computing the amount 
of overtime for the 8 hours overtime service on Saturday. See par- 
ticularly the answer to question 9. 


(B-49810) 


FEES—UNITED STATES COMMISSIONERS—SEPARATE ALIAS 
WARRANTS FOR JOINT OFFENDERS 


Where the original warrant for the arrest of joint offenders has been returned 
non est inventus, the United States Commissioner may issue an individual 
alias warrant for each offender and the authorized fees therefor will be 
allowed, if the local State practice—not inconsistent with a rule established 
by Federal law as to any particular proceeding—so requires, or upon a 
showing that the circumstances of a case make the issuance of such in- 
dividual warrants necessary. 
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Comptroller General Warren to George R. Baird, Esq., United States Commis- 
sioner, June 5, 1945: 


Reference is made to your letter of May 10, 1945, as follows: 


In connection with a recent case wherein three defendants were jointly 
charged with the commission of one offense, a problem arose concerning which 
I would appreciate your advices and ruling, so that I may be guided for the 
future. 

In that particular case I issued one warrant naming all three defendants. 
This warrant was returned by the Marshal non est inventus, and I thereafter 
issued an alias warrant under the authority of Department of Justice Circular 
Number 3051. Later one of the defendants was apprehended and the alias 
warrant was returned as executed for this one defendant and again non est 
inventus as to the remaining two defendants who were still at large. I was 
then requested to issue still further alias warrants for the two remaining de- 
fendants so that process might remain outstanding. It was strongly suggested 
to me by the Marshal and by the resident Assistant United States Attorney 
that I should have issued three separate alias warrants in the first place rather 
than only one naming all three defendants. 

I have no objection to doing as requested provided I can be compensated 
properly under the fee bill. The only rulings which would seem to have any 
bearing are those contained in Paragraphs 1540 and 1544 of “Instructions to 
United States Commissioners”, and these paragraphs do not seem to clearly 
forbid my doing as requested. The question, then, is whether I am entitled 
to issue and charge for two or more alias warrants, or one for each of the 
defendants named in the complaint where more than one defendant is so named. 

Your previous rulings have established the fact that I may charge for addi- 
tional certified copy of complaint where the same is necessary, and therefore 
the only point at issue now would be my right to charge for issuing separate 
alias warrants for defendants charged in one complaint. 

As I do not believe I would be justified in issuing two. or more separate original 
warrants, or one for each defendant named in a single complaint, I have limited 
my question to the matter of alias warrants. However, if I would be justified 
and should issue a separate warrant for each individual in the original instance, 
your advices that such procedure would be correct would also settle the matter 
of alias warrants, as the right to issue alias warrants would follow each original 
warrant issued. 


The matter of the allowance of fees to United States Commissioners 
for the issuance of plural warrants of arrest in the case of joint of- 
fenders has been considered in several decisions of the accounting 
officers which have established the rule that, since one warrant ordi- 
narily is sufficient in such circumstances, there may be allowed the 
authorized fee for the issuance of one warrant, only. However, it 
has been held that as section 1014, Revised Statutes, requires United 
States Commissioners to conform to the State practice in criminal 
cases, except where a rule as to any particular proceeding has been 
established by United States law, a United States Commissioner is 
entitled to fees for issuing individual] warrants of arrest for several 
joint defendants in one case where it is shown to be in accordance 
with the local State practice in such cases (3 Comp. Gen. 859; 
A-31262, August 1, 1930) ; and that such fees likewise may be allowed 
where the circumstances make it necessary to issue separate warrants 
of arrest, in which case the necessity therefor should be shown in the 
account. 5 Comp. Dec. 320; 10 id. 340; paragraphs 1660, 1662, In- 
structions to United States Commissioners, 1929. 
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Department of Justice Circular No. 3051, dated December 6, 1937, 
to United States Attorneys and Marshals, cited in your letter, states: 


It is hereby requested that in every criminal case based on an investigation con- 
ducted by the Federal Bureau of Investigation of the Department of Justice, if 
a warrant for the arrest of one or more defendants has been returned by the 
marshal non est inventus, another warrant should immediately be issued in dupli- 
eate. One copy of such warrant should then be lodged with the local office of the 
Federal Bureau of Investigation and another copy with the marshal. 


In view of the requirements of the above-quoted circular, this office 
has allowed the statutory fees provided for the services rendered by 
United States Commissioners in issuing second warrants of arrest, as 
follows: 


Issuing (in duplicate) second warrant of arrest, 75 cents each; copy of com- 
plaint, with certificate to same, attached to the duplicate second warrants of 
arrest, 30 cents each; and entering marshal’s return on the duplicate second 
warrants of arrest, 15 cents each. See 24 Comp. Gen. 248. 


Inasmuch as alias warrants serve a function and purpose no different 
from that of an original warrant of arrest, it may be held that a United 
States Commissioner is entitled to charge a fee for the issuance thereof 
upon the same basis as stated in the preceding paragraph; that is to 
say, where the local State practice so requires, or the circumstances of 
a case make it necessary, there may be issued separate individual alias 
warrants in the case of joint defendants and the authorized fees there- 
for will be allowed by this office. 


(B-50007) 


OFFICERS AND EMPLOYEES—REEMPLOYMENT BENEFITS AFTER 
MILITARY DUTY 


Even though an employee entered upon active duty with the Coast Guard from 
a position with the Tennessee Valley Authority not subject to the within- 
grade promotion statute of August 1, 1941, and Executive regulations there- 
under, and was reemployed in a position with another agency subject to said 
statute and regulations, upon termination of her Coast Guard service and 
meeting the reemployment conditions of the Selective Training and Service 
Act of 1940, as amended, such employee may be restored at the salary rate 
at which she would have been restored, by reason of length of service, in- 
cluding Coast Guard service, had she been reemployed by the former agency. 
24 Comp. Gen. 410, amplified. 

Where, upon meeting the reemployment conditions of the Selective Training and 
Service Act of 1940, as amended, an employee who had entered the Coast 
Guard from a position with the Tennessee Valley Authority not subject 
to the within-grade promotion statute of August 1, 1941, and regulations 
thereunder, was reemployed in a position with another agency subject to 
said statute and regulations, at the salary rate to which she automatically 
would have been advanced for length of satisfactory service in the former 
agency had she not entered the Coast Guard, the waiting period for her next 
within-grade promotion in the position in which reemployed commences with 
the date she would have been so advanced. 

An employee who entered upon active Coast Guard duty from a position with the 
Tennessee Valley Authority and who, upon release from active duty and 
meeting the reemployment conditions of the Selective Training and Service 
Act of 1940, as amended, was reemployed by the Federal Security Agency 

is entitled to be credited in her present position with the sick leave accumu- 

lated prior to entry on duty with the Coast Guard. 
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Comptroller General Warren to the Federal Security Administrator, June 6, 
1945: 


I have your letter of May 23, 1945, as follows: 


Reference is made to your decision vf November 24, 1944, to the Secretary of 
War (B-45646, 24 Comp. Gen. 410) in which, in the light of the pertinent statutes, 
including the within-grade promotion law, Act of August 1, 1941, 55 Stat. 613, and 
regulations thereunder, you concluded in part: 

“* * * that a veteran who held ‘other than a temporary position’ and who 
has met all three conditions prescribed by law to entitle him to restoration to a 
civilian position and who actually is restored to a position * * * in a differ- 
ent department or agency than the one from which he entered the armed forces, 
may have restored to him at such time all unliquidated annual leave and un- 
used sick leave, and may count service in the armed forces toward automatic 
promotion.” 

We are in doubt as to the extent this decision is applicable in determining the 
rights of an individual who was previously employed with the Tennessee Valley 
Authority but who, upon termination of military service, was employed by this 
Agency. Our doubts arise particularly in view of the fact that the Tennessee 
Valley Authority appears not to be subject to the Classification Act of 1923 as 
amended by the Act of August 1, 1941, noted above, and the fact that throughout 
the period the individual was in military service, there was in force in the 
Tennessee Valley Authority an automatic salary increase system substantially 
different from that applicable to this Agency. The specific facts of our case are 
as follows: 

Miss Catherine R. Congdon, a permanent employee of the Tennessee Valley 
Authority, attained with that agency the salary level of $3200 per annum on 
January 1, 1943, in the position of Training Officer. The grade of this position 
appears comparable to CAF-9 in the classified service. She left this “other than 
temporary” position at the close of business on February 9, 1943, and was paid 
for accumulated annual leave through March 13, 1943. She entered on active 
duty with the Coast Guard on February 13, 1948, as Lieutenant (Senior Grade), 
Civilian Personnel Officer. During her military service she was carried in a 
military furlough status on the records of the Tennessee Valley Authority, and 
had she been restored to duty in that agency upon termination of her military 
service, we are informed that her basic salary would have been set at the rate 
of $3,500 per annum in accordance with Administrative Memorandum 123-1, 
issued December 9, 1941, by the General Manager of the Tennessee Valley Author- 
ity. We have received a communication from the Tennessee Valley Authority, 
by George F. Gant, Director of Personnel, under date of March 28, 1945, a copy 
of which is attached, which in part states as follows: 

“Prior to the adoption of a new salary plan on March 1, 1945, entrance salaries 
were automatically increased to standard rates after one year of a satisfactory 
service at one grade. In accordance with this procedure, Miss Congdon was 
eligible for an increase to the salary rate of $4,128.33 a year (based upon a 48-hour 
work week—$3,500 normal rate) on January 1, 1944.” 

Miss Congdon was placed in inactive duty status with the Coast Guard at 
the close of business January 15, 1945. She did not apply for a civilian posi- 
tion with the Tennessee Valley Authority but instead applied for civilian employ- 
ment with this Agency, and being found to have met all the conditions prescribed 
by section 8 (b) of the Selective Training and Service Act was employed by 
this Agency, entering on duty with the Social Security Board on January 16, 
1945, at grade CAF -9, $3,200. Miss Congdon’s employment in this Agency was 
authorized by the Civil Service Commission as a transfer from the Tennessee 
Valley Authority under War Service Regulation IX, Section 2 (a), with reem- 
ployment benefits. It was and is our administrative intent to restore Miss 
Congdon to civilian employment at the salary within grade CAF-9 to which she 
is entitled by virtue of the provisions of the Selective Training and Service Act 
as extended by the Act of August 18, 1941, c. 362, § 7, 55 Stat. 627. 

In view of these facts your decision is requested on the following questions: 

1. Is Miss Congdon entitled to be paid at a basic rate of $3,500 per annum from 
January 16, 1945, the date of her employment with this Agency? 

2. On what date does the waiting period for her next within-grade nromotion 
begin to run? 





878 DECISIONS OF THE COMPTROLLER GENERAL 


3. May Miss Congdon be credited with the sick leave that she accumulated prior 
to her entrance into military service? 
Your early consideration of these questions will be appreciated. 


Section 2 (a) and section 5 of the Regulations Governing Within- 
Grade Salary Advancements (Executive Order 8882, dated September 
3, 1941), are as follows: 


SEcTIoN 2. In computing the periods of service required by the said section 7 
for within-grade advancements there shall be credited to such service: 

(a) Continuous civilian employment in any branch, executive department, in- 
dependent establishment, agency, or corporation of the Federal Government or 
in the municipal government of the District of Columbia. 

* 2 7 * * * * 


Section 5. Any employee of the Federal Government who in accordance with 
the provisions of the Selective Training and Service Act of 1940 (Public No. 783, 
76th Congress), or of Public Resolution No. 96 approved August 27, 1940, relating 
to the mobilization of auxiliary military personnel, is restored to the same posi- 
tion or a position of like seniority, status, and pay, without loss of seniority, shall 
be entitled to receive a salary at a rate of not less than the employee's latest rate 
prior to his entrance into active military or naval duty plus any within-grade 
salary advancement or advancements to which he would have been eligible under 
the provisions of the said section 7 (b) of the Classification Act of 1923, as 
amended. 


While the decision of November 24, 1944, 24 Comp. Gen. 410, from 
which you quote, was rendered in the case of an employee who was 
employed both before and after military service in a position subject 
to the Classification Act, as amended, nevertheless, for the reason that 
the above-quoted regulation authorizes the counting of continuous 


civilian service in any branch of the Federal Government, as well as 
military service, toward within-grade salary advancements, it appears 
reasonable to conclude that the rule stated in that decision may be 
applied, also, in the case here presented. If there had been a direct 
transfer or reemployment between the Tennessee Valley Authority 
and the Federal Security Agency without an intervening period of 
military service, the employee’s service with the former agency clearly 
could have been counted toward within-grade promotion in the latter 
agency within the discretion of the administrative office and, also, her 
sick leave could have been transferred. Hence, it would appear that 
section 5 of the above-quoted regulations reasonably may be applied 
to preserve that right and, also, to authorize credit of the interven- 
ing military service toward within-grade salary advancements and to 
preserve the right to have sick leave transferred upon the same basis 
. as though there had been no intervening period of military service. 
Accordingly, referring to question 1, since Miss Congdon would 
have been entitled to $3,500 per annum basic compensation had she 
been reemployed in the Tennessee Valley Authority on or after Janu- 
ary 1, 1944, she was entitled to that rate of basic compensation upon 
her restoration to civil employment in the Federal Security Agency 
January 16, 1945, following discharge from military service. 
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Referring to question 2, as the employee is entitled to credit for her 
entire period of military service, the waiting period for her next 
within-grade salary advancement begins to run January 1, 1944, and, 
under existing law, will end June 30, 1945. 

Question 3 is answered in the affirmative. 


(B-48897) 
PAY—ABSENCE IN CUSTODY OF CIVIL AUTHORITIES 


A Navy enlisted man is not entitled to pay for the period of his absence from 
naval jurisdiction and control while in the custody of civil authorities by 
reason of criminal charges of which he was convicted or to which he pleaded 
guilty, notwithstanding the fact that he was subsequently acquitted by a 
court martial on a charge of absence from duty after leave had expired, 
without proper authority. 

A Navy enlisted man is not entitled to pay for the period of his absence from 
naval jurisdiction and control while in the custody of civil authorities as 
a result of a criminal offense to which he pleaded guilty, even though he 
was released to naval authorities without imposition of a sentence or 
punishment. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 7, 
1945: 


There has been considered your letter of March 30, 1945, as follows: 


There is transmitted herewith a letter from the Disbursing Officer, U. S. 
Naval Frontier Base, Little Creek, Virginia, dated February 19, 1945, with en- 
closures and accompanying endorsement relative to the question as to whether 
an enlisted man is entitled to pay and allowances for a 77 day period of time, 
during which he was in the custody of civil authorities serving sentence of 
confinement and pending trial on criminal charges. 

The records of the Navy Department show as follows: 

(1) That Jennings B. Ledwell, SC3/c. USNR, while attached to the Naval 
Frontier Base, Little Creek, Virginia, was granted liberty until 8:00 a. m. on 
August 31, 1944. 
~ (2) That at or about 1:45 a. m. on August 31, 1944, Ledwell was arrested 
by the civil authorities at or near Elizabeth City, N. C., and charged with reck- 
less driving, speeding, operating a vehicle without driver’s license, and larceny 
of a car. 

(3) That Ledwell was confined to jail from August 31, 1944 to September 
6, 1944, at which time he was tried in the Recorder’s Court, Elizabeth City, N. C., 
and found guilty on the first 3 above mentioned charges and sentenced to serve 
30 days in jail. 

(4) That Ledwell served said sentence from September 7, 1944 to October 
6, 1944, inclusive. 

(5) That Ledwell was indicted on a felony charge of “larceny of a car of 
the value of more than fifty dollars ($50.00)” and held in confinement in the 
Elizabeth City jail pending trial before the Superior Court of Pasquotank 
County, N. C. 

(6) That Ledwell’s case came up for trial before the Superior Court of 
Pasquotank County on November 14, 1944, at which time he entered a plea of 
guilty to the aforesaid felony charge. 

(7) That upon recommendation -of the prosecuting attorney, the Superior 
Court permitted Ledwell to plead guilty to the lesser charge of “unauthorized 
use of a motor vehicle.” 

(8) That upon recommendation of the prosecuting attorney, the Superior 
Court entered judgment in Ledwell’s case ordering that he be delivered to the 
custody of the Naval authorities to the end that he be tried and final disposition 
of his case made, 

(9) That pursuant to said judgment, Ledwell was delivered to the Naval 
authorities at 1:00 p. m. on November 15, 1944. 
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(10) That Ledwell subsequently was tried by general court martial at the 
Naval Operating Base, Norfolk, Virginia, on January 25, 1945, and acquitted 
on the charge of absence from duty after leave had expired, without proper 
authority, for a period of seventy-seven days. 

(11) That the convening authority on January 29, 1945, found the aforesaid 
court martial proceedings resulting in an acquittal of Ledwell, to be legal, quali- 
fying its findings, however, by the following statement : 

“It is the opinion of the convening authority that the unauthorized absence 
in this case was caused by the misconduct of the accused, as evidenced by his 
conviction for reckless driving in the Recorder's Court, Elizabeth City, North 
Carolina, It is the further opinion of the convening authority that had the 
court carefully considered Section 74 of Naval Courts and Boards as recom- 
mended by the Judge Advocate, it would have found that the accused was with- 
out a legal defense to his unauthorized leave of absence.” 

The Comptroller of the Treasury has on numerous occasions held that an 
enlisted man is not entitled to pay while he is under arrest by civil authorities 
for an offense for which he is convicted (2 Comp, Dee. 584; 3 id. 334; 9 id. 254; 
10 id. 490; 14 id. 116; 19 id. 265; 27 id. 1081). However, in view of the fact 
that Ledwell was acquitted by general court martial on charge of unauthorized 
absence from station and duty after leave had expired, for the entire period of 
time from the date of his arrest to the time he was released to the custody of 
the Naval authorities, it is questionable whether the aforesaid decisions would 
be controlling in this case. 

Your decision is requested on the following questions: 

(1) Whether under the circumstances stated above, Jennings B. Ledwell is 
entitled to pay from the date of his arrest by the civil authorities on August 
31, 1944 to October 6, 1944, inclusive, the date he completed service of sentence 
of confinement in the Elizabeth City, North Carolina jail, after having been found 
guilty on criminal charges by the Recorder’s Court of Elizabeth City? 

(2) Whether Ledwell is entitled to pay from October 7, 1944 to November 15, 
1944, inclusive, the period during which he was held in confinement by the civil 
authorities pending trial on a criminal charge to which he plead guilty but was 
never convicted, to the time of his delivery to the Naval authorities? 


Article 2140, 6 (c) (1), Bureau of Supplies and Accounts Manual, 
provides: 

Officers and enlisted men under arrest and held by civil authorities will 

receive no pay for the time of such absence; if released without trial or after 
trial and acquittal, pay for the time of such absence is restored unless the officer 
or man is subsequently convicted by court-martial on the same facts. 
The rule that personnel of the armed forces are not entitled to pay 
for periods during which they were absent under civil arrest, if con- 
victed or guilt is admitted, long has been followed both by the courts 
and by the accounting officers of the Government. See, for example, 
Dodge v. United States, 33 C. Cls. 28; Merwin v. United States, 78 C. 
Cls. 561; 2 Comp. Dec. 584; 19 id. 265; 7 Comp. Gen. 496; and 21 éd. 
845. In decision of June 2, 1932, A-42659, this office held that an 
enlisted man of the Navy is not entitled to pay during the period he 
is absent from naval jurisdiction and control as the result of a criminal 
offense to which he pleads guilty even though the case be filed without 
imposition of a sentence or punishment. Cf: 7 Comp. Gen. 496. The 
contract of enlistment requires faithful service and if service for any 
portion of the time be criminally omitted, pay and allowances for 
faithful service are not earned. United States v. Landers, 92 U. S. 
77, 79. 

In the instant case, it is stated that the enlisted man was arrested 
by civil authorities on August 31, 1944; that he was tried and convicted 
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by a civil court on September 6 and was sentenced to serve 30 days 
in jail; and that upon expiration of such sentence he was held until 
November 15, 1944, for trial on another separate charge, to which he 
pleaded guilty. The fact that he subsequently was acquitted by a 
court martial on a criminal charge of absence from duty after leave 
had expired, without proper authority, does not change the fact that 
during the period involved he actually was absent in the hands of 
the civil authorities by reason of criminal charges of which he was 
convicted or to which he pleaded guilty. Having been absent under 
those circumstances, the rule applies that he is not entitled to pay 
for the period of such absence. 

Accordingly, each of the questions submitted is answered in the 
negative. 


(B-49600) 


CONSCIENTIOUS OBJECTORS ON CIVILIAN DUTY—COMPENSATION 
AND TRAVELING EXPENSES 


A person assigned to a civilian public service camp as a conscientious objector may 
not be paid compensation for consultant services rendered the Government 
while on furlough from the camp, even though the services were rendered 
under a contract entered into prior to his induction as a conscientious 
objector. 

A conscientious objector who, while on furlough from the civilian public service 
camp to which assigned, performed travel on Government business pursuant 
to competent orders under a contract for his services as a consultant entered 
into prior to his induction as a conscientious objector may be paid otherwise 
proper expenses of the travel so performed. 24 Comp. Gen. 645, amplified. 


Comptroller General Warren to Hazel Q. Smith, Department of Commerce, 
June 14, 1945: 


There has been considered your letter of May 7, 1945, as follows: 


There are forwarded herewith expense voucher for $21.00 and Time Sheet for 
the month of March for $75.00, submitted by George H. Watson, under Contract 
No. CCA-23969, which is on file in your office. 

After entering into the contract, Mr. Watson was assigned to Civilian Public 
Service Camp #46 as a conscientious objector and was called from the camp for 
the meeting for which these expenses were incurred. 

While I am aware of your Decisions Nos. B-40965 and B-33825, relative to 
payments to conscientious objectors, I do not believe that they cover this case in 
view of the fact that the contract was executed prior to his induction. 

It is therefore respectfully requested that you advise whether or not the 
salary and expenses can be paid as claimed. 


The contract with Mr. Watson—entered into November 9, 1944— 
provided for the performance by the contractor of certain work as a 
tax consultant to the Civil Aeronautics Board in Washington, D. C., 
or elsewhere as directed, on matters pertaining to the taxation of 
air carriers and in the development of recommendations as to means 
for eliminating multiple taxation of air carriers. Provision was made 
for payment to the contractor at the rate of $25 for each day of actual 
employment not less than eight hours, including time spent in travel 
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away from Chicago, Illinois, and for reimbursement for travel ex- 
penses in accordance with the Standardized Government Travel Regu- 
lations and $6 per diem in lieu of subsistence. 

The voucher submitted covers claim of Mr. Watson for $21 for per 
diem at the rate of $6 incident to travel from Elmira, New York, to 
Washington, D. C., and return, during the period March 21 to 25, 
1945, for which Government transportation requests were utilized. 
The travel was performed under travel order dated March 14, 1945, 
which directed the claimant to proceed from Chicago, Illinois, to 
Washington, D. C., to assist the Civil Aeronautics Board in developing 
recommendations for eliminating multiple taxation of air carriers. 
Attached to the travel voucher is a time sheet prepared in triplicate 
covering compensation for service rendered by the claimant March 22 
to 24, 1945, inclusive. While the time sheet was not submitted with a 
properly prepared pay roll voucher it appears that sufficient infor- 
mation in the matter has been presented to warrant a decision upon 
the basis of your request. 

The appropriation title shown on the travel voucher is “Salaries 
and Expenses, Civil Aeronautics Board, 1945,” and the Department 
of Commerce Appropriation Act, 1945, 58 Stat. 419, under such head- 
ing, provides: 

For necessary expenses of the Civil Aeronautics Board, including personal 


services in the District of Columbia; traveling expenses * * * temporary 


employment of * * * consultants * * * on a contract or fee basis 
* * 6 





















It appears that the claimant here involved was furloughed from 
the civilian public service camp to permit him to respond to the call 
of the Civil Aeronautics Board for him to attend the meeting for 
which the expenses were incurred and that he was not, during the 
period in question, on detail under assignment by the Director of 
Selective Service—who is the official charged with the duty and respon- 
sibility of making the necessary assignments of conscientious objectors 
to “work of national importance under civilian direction” and of 
having the general supervision and control over such work under 
Executive Order No. 8675 issued pursuant to the Selective Training 
and Service Act of 1940, 54 Stat. 885. 

In decision of March 3, 1945, B-47699, 24 Comp. Gen. 645, a copy 
of which is enclosed, there was answered in the negative the question 
whether a conscientious objector could be paid compensation for 
services rendered for the Government under a civilian employment 
during furlough from his camp. The rule there stated is applicable 
here to deny payment of compensation to Mr. Watson under his con- 
tract notwithstanding the fact that the contract was entered into prior 
to the time he was inducted as a conscientious objector. However, that 
decision gave no consideration to the additional question here involved 
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whether traveling expenses incurred by the conscientious objector at 
the request of the United States may be reimbursed. The travel in 
this case was performed pursuant to a travel order issued by what 
appeared to be competent administrative authority for the perform- 
ance of the Government’s business in accordance with his contract. 
If Mr. Watson had traveled as a conscientious objector on work of 
national importance, he would have been furnished transportation in 
kind, or otherwise, at the expense of the Government. That is, he 
would not have been expected to pay his own traveling expenses. 
Hence, in the instant case, as Mr. Watson traveled pursuant to a travel 
order issued in good faith under his contract with the Civil Aeronau- 
tics Board for travel on the business of the Government, he may not 
now be required to bear the expense of such travel. Accordingly, the 
submitted voucher for traveling expenses, if otherwise correct, may 
be certified for payment. 

The voucher, together with the other papers, is returned herewith. 


(B-49411) 


TRAVELING EXPENSES—CIRCUITOUS ROUTES—MARINE CORPS OFF1.- 
CERS TRAVELING PARTLY BY PRIVATE CONVEYANCE AND PARTLY 
BY OTHER MEANS 


A Marine Corps officer who circuitously performed directed travel in a per diem 
status, partly by private conveyance and partly by other means, is entitled 
to 3 cents per mile for the private conveyance travel for a distance bearing 
the same ratio to the official distance between the two points involved as the 
distance traveled by private conveyance bears to the total distance traveled, 
and to reimbursement of actual expenses for transportation by other means 
not to exceed an amount bearing the same ratio to the total cost to the 
Government for rail travel over the entire official route as the distance not 
considered travel by private conveyance bears to the total official distance. 


Assistant Comptroller General Yates to Lt. Col. C. S. Schmidt, U. S. Marine 
Corps, Retired, June 16, 1945: 

There has been considered your letter dated April 19, 1945, request- 
ing decision as to the amount you are authorized to pay on a voucher, 
submitted therewith, stated in favor of First Lieutenant Robert M. 
Luck, USMCR, covering an allowance of 3 cents per mile for travel 
from Camp Joseph H. Pendleton, Oceanside, California, to San 
Francisco, California, and transportation costs for travel performed 
from San Francisco to Quantico, Virginia—all of which travel was 
performed pursuant to orders dated March 10, 1945, and amendatory 
orders dated March 17, 1945—plus per diem for necessary travel time 
between Camp Pendleton and Quantico. 

Orders dated March 10, 1945, issued by Headquarters, United States 
Marine Corps, Washington, D. C., ordered Lieutenant Luck and other 
named officers—when so directed by the Commanding General, Marine 
Training and Replacement Command, San Diego Area—to stand de- 
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tached from their station and duties; proceed to the Marine Barracks, 
Quantico, Virginia; and report to the Commanding General at that 
post and to the Commandant, Marine Corps Schools, for temporary 
duty under instructions in the Marine Air Infantry School. By first 
indorsement thereon dated March 15, 1943, Headquarters, Marine 
Training and Replacement Command, San Diego Area, Marine Corps 
Base, San Diego, California, the named oflicers were ordered to pro- 
ceed in accordance with basic orders when so directed by the Com- 
manding General, Marine Training Command, San Diego Area, Camp 
Joseph H. Pendleton, Oceanside, California. Amendatory orders ad- 
dressed to each oflicer, issued by the same Marine Training and Re- 
placement Command, on March 17, 1945, refer to the said orders of 
March 10, 1945, with indorsement of March 15, 1945, as “Reference 
(b)” and provide as follows: 

1. Reference (b) is modified in that, when directed by the Commanding Gen- 
eral, Marine Training Command, San Diego Area, Camp Joseph H. Pendleton, 
on or about 31 March, 1945, you will stand detached from your present station 
and duties, will proceed to Quantico, Virginia, and report not later than 9 April, 
1945, to the Commanding General, Marine Barracks, thereat, and to the Com- 
mandant, Marine Corps Schools, for the temporary duty directed in basic orders. 

2. For the travel involved, in addition to the actual cost to the government 
for transportation, you are allowed a per diem of seven dollars ($7.00) in lieu 
of subsistence. For the first sixty (60) days of temporary duty at the Marine 
Corps Schools, Marine Barracks, Quantico, Virginia, you are allowed a per diem 
of three dollars ($3.00) in lieu of subsistence. 

It appears that Lieutenant Luck was detached from duty at Camp 
Pendleton and directed to proceed to Quantico on March 31, 1945, 
and it is stated on the voucher executed by the officer that the travel 
from Camp Pendleton to Quantico was performed between March 
81 and April 8, 1945,.as follows: Camp Pendleton to San Francisco, 
California, by privately-owned automobile; San Francisco to Chicago, 
Illinois, by rail; Chicago to Washington, D. C., by commercial air- 
plane; and Washington to Quantico by rail. Receipts are furnished 
showing payment of $13.90 plus $2.09 tax, for an upper berth from 
San Francisco to Chicago, and $35.75, plus $5.36 tax, for airplane fare 
from Chicago to Washington. 

The first paragraph of section 12 of the Pay Readjustment Act 
of 1942, 56 Stat. 364, as amended by section 9 of the act of September 
7, 1944, 58 Stat. 730, provides for the payment of mileage at the rate 
of 8 cents per mile to officers when traveling under competent orders 
without troops, the “distance to be computed by the shortest usually 
traveled route.” 

The second and fourth paragraphs of the said section 12 provide, in 
pertinent part, as follows: 

Unless otherwise expressly provided by law, no officer of the services mentioned 
in the title of this Act shall be allowed or paid any sum in excess of expenses 
actually incurred for subsistence while traveling on duty away from his des- 


ignated post of duty, nor any sum for such expenses actually incurred in excess 
of $7 per day. The heads of the executive departments concerned are authorized 
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to prescribe per diem rates of allowance, not exceeding $6 [increased to $7 by the 
provisions of Section 211 of the Independent Offices Appropriation Act, 1945, 
58 Stat. 387], in lieu of subsistence to officers traveling on official business and 
away from their designated posts of duty * * *. 
* a * * * * * 

Individuals belonging to any of the services mentioned in the title of this 
Act, including the National Guard and the Reserves of such services, traveling 
under competent orders, which entitle them to transportation or transportation 
and subsistence as distinguished from mileage, who, under regulations prescribed 
by the head of the department concerned, travel by privately owned conveyance 
shall be entitled, in lieu of transportation by the shortest usually traveled route 
now authorized by law to be furnished in kind, to a money allowance at the rate 
of 3 cents per mile for the same distance: Provided, That this provision shall 
not apply to any person entitled to traveling expenses under the Subsistence 
Expense Act of 1926. 


In the Naval Appropriation Act, 1945, 58 Stat. 309, provision is 
made as follows: 

* * * That the Secretary, in prescribing per diem rates of allowance in 
accordance with law, is hereby authorized to prescribe such per diem whether 
or not orders are given to officers for travel to be performed repeatedly between 
two or more places in the same vicinity and without regard to the length of time 
away from their designated posts of duty under such orders * * * 


The following pertinent provisions relating to payment of traveling 
expenses appear in the Marine Corps Manual: 
Paragraphs 7 and 8 (a) and (b), Article 24-118— 


(7) By automobile-——When directed to travel by other than Government trans- 
portation, officers may elect to proceed by commercial or privately owned con- 
veyance, If travel is by private conveyance reimbursement will be at the special 
mileage rate stated in subparagraph (8) (b) (27 U.S.C. 20a). The mileage 
is in lieu of gasoline, oil, and garage rent, and does not cover subsistence (12 
Comp. Gen. 423; and MS-Comp. Gen. A-35049, February 13, 1931). Reimburse- 
ment for actual and necessary expenses or per diem will be allowed for the 
length of time that would have been required had the travel been on Government 
transportation requests over the shortest usually traveled route. This special 
allowance for travel by automobile does not apply when the officer traveling is 
in a mileage status. 

(8) Amounts allowed.—(a) Actual cost of transportation including Pullman. 

(b) If by private conveyance, 3 cents per mile computed over the shortest 
usually traveled route as shown in Official Mileage Tables. 

Paragraph 1 (a), Article 24-123— 

(1) Items for which reimbursement may be made.—(a) Transportation ex- 
penses include railroad and steamship tickets, Pullman tickets, boat lodging, 
streetcar fare or taxi to and from railway station, wharf, or landing field, 
transfer and checking of baggage, and other similar expenses incident to travel. 


The above-quoted provisions of law, as they relate to mileage at the 
rate of § cents per mile or the prescribing of a per diem in lieu of 
subsistence, permit of an administrative election in determining 
which of those two allowances shall be prescribed for officers who 
are directed to perform official travel. If a per diem allowance in 
lieu of subsistence, such as was prescribed in Lieutenant Luck’s orders, 
is authorized, and the officer travels by other than privately-owned 
conveyance, he is entitled to have transportation in kind furnished 
to him at Government expense over the “shortest usually traveled 
route” between the points involved in the travel directed and if trans- 
portation in kind is not furnished by the Government and the officer 
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obtains his transportation at his own expense, his right to reimburse- 
ment for the costs thus incurred is limited to the amount it would 
have cost the Government for transportation over the official route, 
irrespective of the fact that the officer may have traveled by a cir- 
cuitous route. Cf. 24 Comp. Gen. 153, 154. For official travel by 
privately-owned conveyance within the meaning of section 12 of the 
Pay Readjustment Act of 1942, supra, an allowance of 3 cents per 
mile is authorized in lieu of transportation in kind or reimbursement 
of the costs thereof. 

Where an officer is under orders to travel between two points in a 
per diem status and he travels circuitously, part by privately-owned 
conveyance and part by other means, the statute prescribes no formula 
for determining what part of the travel actually necessary to comply 
with his orders is travel by privately-owned conveyance and what 
part is travel by other means. However, it has been considered that 
an equitable basis for determining the officer’s rights in the matter 
is to determine what fraction of his actual travel was performed by 
privately-owned conveyance and allow 3 cents per mile for that frac- 
tion of the official distance between the points involved in the directed 
travel. The mileage thus determined is considered to have been 
traveled by privately-owned conveyance. For the travel actually 
performed by other than privately-owned conveyance, it has been 
held that he is entitled to reimbursement of actual expenses incurred 
for transportation not to exceed what it would have cost the Gov- 
ernment for travel by rail over the remaining portion of the official 
route, that cost to be an amount which bears the same ratio to the 
total cost to the Government for transportation by rail over the entire 
official route as the number of miles not considered to be travel by 
privately-owned conveyance bears to the total official distance be- 
tween the points involved in the directed travel. See decision dated 
November 16, 1928, A-25051. For example, if an officer is directed 
to perform travel in a per diem status from one station to another, 
the official distance between which is 3,000 miles, and he travels be- 
tween those stations by a circuitous route, 1,000 miles by privately- 
owned conveyance and 3,000 miles by other means, he would be en- 

. . 1,000 
titled to the following =] p99 
per mile, and actual transportation expenses incurred for travel by 


2.950 
3,000 OF the 


cost to the Government of transportation by rail over the official 
route between the stations involved. Also, he would be entitled to 
a per diem allowance for the time necessary to perform the directed 
travel by rail over the official route. Lieutenant Luck is entitled to 
payment for the travel here involved on that basis. However, on 


of 3,000 miles, or 750 miles, at 3 cents 


other than privately-owned conveyance not to exceed 
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the present record, it is not established that the officer is entitled to 
reimbursement for the transportation tax claimed to have been paid 
by him. 
Article 24-107, Marine Corps Manual, provides as follows: 
Procurement of transportation.—As reimbursement for transportation can 
be made only in the amount the Government would have paid had the trans- 


portation request been furnished, such request should be used whenever practi- 
cable by officers, Reserves, and civilians traveling on official business. 


Alnav-100, dated June 1, 1944, contains the following provision: 


When transportation requests are not available and travel is performed on 
orders authorizing per diem, reimbursement for the amount of tax paid by trav- 
eler on authorized transportation purchased will be made provided claimant 
submits receipts or certifies on claim that transportation requests were not avail- 
able when tickets were purchased. Reimbursement for tax paid on sleeping 
and parlor car accommodation will not be made unless claim is supported by 
identification stubs or receipts. 

The above-quoted regulations contemplate the use of transportation 
requests in connection with official travel whenever “practicable”, 
and reimbursement for the transportation tax paid by the traveler is 
authorized only where transportation requests “are not available.” 
Since the officer has made no showing as to the availability of a trans- 
portation request, he is not entitled to reimbursement for the trans- 
portation tax paid by him. B-47661, March 24, 1945, 24 Comp. Gen. 
696. Alnav—50, dated March 15, 1945, cited in your letter of April 19, 
1945, is not for application here, since Lieutenant Luck’s orders were 
dated before April 1, 1945, 

The voucher is returned herewith and, when completed to con- 
form with the foregoing, payment thereon to the extent herein indi- 
cated is authorized. 


(B-49682) 


TRANSPORTATION OF DEPENDENTS—DELAYS—OVERSEAS STATION 
TO UNITED STATES 


Where, due to disturbed conditions and the non-availability of transportation 
timely requested, the dependent wife of an Army officer ordered to a perma- 
nent station in the United States from his foreign duty station did not travel 
from the officer’s foreign station to the United Sates until after he had had 
further permanent changes of station, the officer may be allowed under 
section 12 of the Pay Readjustment Act of 1942 the commercial cost of 
transporting his wife from overseas station to his present permanent 
station in the United States, provided no Government transport was avail- 
able for the sea travel involved. 8 Comp. Gen. 118 and 17 id. 265, amplified. 


Assistant Comptroller General Yates to Col. Carl Witcher, U. S. Army, June 
16, 1945: 
There has been received by indorsement of May 9, 1945, your letter 
of May 1, 1945, requesting decision whether, under the circumstances 
shown, payment may be made on a voucher submitted therewith in 
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favor of William F. Hespelt, first lieutenant, Air Corps, on the basis 
of the cost of transportation of his dependent wife from Queensland, 
Australia, to Avon Park, Florida, or whether payment thereon would 
be limited to the cost from Walla Walla, Washington, to Avon Park, 
Florida. 

It appears that by orders dated August 23, 1943, Headquarters, U.S. 
Army Forces in the Far East, APO 501, Lieutenant Hespelt was re- 
lieved from further duty in the Southwest Pacific area (Australia) 
and assigned to the 18th Replacement Wing, Salt Lake City, Utah, for 
duty. By Special Orders No. 282, Headquarters, 18th Replacement 
Wing, dated October 9, 1943, the officer was relieved from duty at 
Salt Lake City, Utah, and directed to proceed and report, on or about 
October 10, 1943, to the Commanding Officer, 88th Bombardment 
Group, Army Air Base, Walla Walla, Washington, for duty; and by 
Special Orders No. 302, Headquarters, Walla Walla Army Air Base, 
dated October 29, 1943, the 88th Bombardment Group, together with 
the 317th Bomber Squadron, to which Lieutenant Hespelt was at- 
tached, was relieved from duty at Walla Walla, Washington, and 
directed to proceed to the Army Air Base, Avon Park, Florida, for 
permanent duty. 

The enclosures submitted do not show the actual location of officer’s 
foreign station, nor is there any showing that he requested transporta- 
tion of his dependent immediately or within a reasonable time after 
the receipt of change of station orders, and that travel by the depend- 
ent at an earlier date was impossible or impracticable due to existing 
conditions. Also, there is no showing as to whether a determination 
has been made by the head of the Department that Government trans- 
port was not available for the overseas travel. 

At the time the officer was ordered to a foreign station, he had no 
dependents. However, he certifies that he was married in ‘Townsville, 
Queensland, Australia, on August 16, 1943, seven days prior to the 
receipt of orders to return to a permanent station in the United States. 
The travel involved was performed by his dependent by means of com- 
mercial transportation during the period July 21 to September 5, 
1944. You state that there are several similar claims now pending 
and many expected to be filed in the near future, and you express a 
doubt as to whether the principles outlined in 17 Comp. Gen. 265, 
under reverse circumstances would apply, or whether settlement should 
be made in accordance with paragraph 4b, Army Regulations 35-5320, 
which provides: 

Where an officer is ordered to a permanent change of station and his depend- 
ents do not travel with him to such station, and he is subsequently ordered to a 
new permanent station, he is entitled to transportation for his dependents or 


reimbursement of the commercial cost thereof from the place where the de- 
pendents are located when the last change of station order is received to the new 
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permanent station provided the cost is no greater than from the last permanent 
station to the new station. 


The fifth paragraph of section 12, Pay Readjustment Act of 1942, 
56 Stat. 364, 365, 366, incorporating the prior provisions of the act of 
May 18, 1920, 41 Stat. 604, and the act of June 10, 1922, 42 Stat. 631, 
provides, in part, as follows: 

When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4 hereof, is ordered to make a permanent 
change of station, the United States shall furnish transportation in kind from 
funds appropriated * * * ‘That if the cost of such transportation exceeds 
that for transportation from the old to the new station, the excess cost shall be 
paid to the United States by the officer, warrant officer, or enlisted man concerned : 
Provided further, That transportation supplied the dependents of such officer, 
warrant officer, or enlisted man, to or from stations beyond the continental limits 
of the United States, shall not be other than by Government transport, if such 
transportation is available as may be determined by the head of the department 
concerned * * * That in lieu of transportation in kind authorized by this 
section for dependents, the President may authorize the payment in money of 
amounts equal to such commercial transportatién costs for the whole or such 
part of the travel for which transportation in kind is not furnished when such 
travel shall have been completed. 

The right to transportation for dependents accrues at the time 
the orders for a permanent change of station become effective, and 
the general rule established by the decisions of this office is that where 
the dependents of an officer or enlisted man entitled to transportation 
perform no travel incident to orders directing a permanent change of 
station prior to the receipt of orders directing a further change of sta- 
tion, the transportation authorized for them is limited to what the 
cost would be from the last permanent station to the ultimate new sta- 
tion. 27 Comp. Dec. 510; 2 Comp. Gen. 712; 4 td. 438; 7 id. 255; 9 id. 
439 ; 23 id. 303. 

In decision of September 14, 1928, 8 Comp. Gen. 118, it was held 
(quoting from the syllabus) : 

Where an Officer of the Marine Corps is assigned to permanent duty at an 
overseas station and because of disturbed conditions or the unavailability of 
transportation for dependents to such permanent station it is not possible for 
the dependents to travel thereto, and no transportation is furnished the depend- 
ents incident to such change of permanent stations, for the purpose of trans- 
portation of dependents and for that purpose only, that station may be ignored 
and transportation issued from the officer’s last permanent station in the United 
States prior to assignment to permanent station overseas, to his first new per- 


manent station upon assignment to duty in the United States or to overseas 
station to which transportation of his dependents is possible or practicable. 


7 Comp. Gen. 255 distinguished. 

It was therein pointed out that the view expressed in 7 Comp. Gen. 
255, is applicable to any case where, for the personal convenience of 
the officer or his dependents, they do not travel to his permanent sta- 
tion; that when the officer is assigned a permanent station to which 
his dependents can travel the law reasonably permits the issuance of 
transportation for their travel between the two permanent stations 
where the travel is practicable or possible, and that where dependents 
were not permitted to travel or there were no available means for 
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travel and no transportation could practicably be furnished to the 
permanent overseas station, the intermediate permanent station was, 
for the purpose of transportation only, not to be considered as a 
permanent station. See, also, 27 Comp. Dec. 267; 10 Comp. Gen. 17. 
The decision of September 18, 1937, 17 Comp. Gen. 265, involved a 
warrant officer, United States Army, who was relieved of his assign- 
ment in Chicago, Illinois, and directed to proceed to New York City, 
and sail on the transport scheduled to leave that port for Panama. The 
officer proceeded to the Canal Zone without his dependents, and upon 
arrival he was further directed to report to the commanding general, 
Panama Canal Department, for assignment to duty with the Quarter- 
master Corps. It appears that upon reporting he was assigned to duty 
at a different station and before his dependents joined him he was 
again transferred to another station. It was stated in that decision, 
at page 267: 


* * * In such circumstances only the clearest provision of the law would 
justify reducing his right to transportation for his dependents from some 3,000 
miles to some 45 or 50 miles. 

The holding in 7 Comp. Gen. 255, has no application to such a situation nor 
to an assignment of an officer to an overseas station. It was never contemplated 
that by reason of a change of assignment of duty stations within an overseas 
department the officer could be deprived of transportation of his dependents 
from the old station in the United States to the overseas station. For the 
purpose of transportation of dependents where assignment is to an overseas 
station * * * the assignment to the overseas department is the change 
of station on which transportation of dependents should be computed between 
the old station in the United States and the overseas department. If after 
arrival of the dependents in the overseas department there are changes of 
assigned duty stations within such department, the dependents will be entitled, 
also, to transportation within such department on such changes of station. 

Where existing conditions prevent the return of dependents of offi- 
cers and enlisted men from foreign duty stations and the circum- 
stances are such that travel is neither possible nor practicable without 
delay, no reason is perceived why the basic principles stated in 8 
Comp. Gen. 118, and 17 Comp. Gen. 265, should not apply to the trans- 
portation of dependents from such overseas stations. 

Accordingly, you are advised that if the voucher, returned herewith, 
be completed to show (1) the location of the officer’s foreign station 
when he was ordered to the United States; (2) that he requested 
transportation for his dependent at the time he was ordered to the 
United States, or within a reasonable time thereafter; (3) that travel 
by the dependent to the United States at an earlier date was impossible 
or impracticable due to existing conditions and, (4) that Government 
transport was not available for the travel from the overseas station 
to the United States, payment thereon is authorized on the basis of 
cost of commercial transportation from the officer’s foreign station 


to his permanent station at Avon Park, Florida. 
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(B-50261) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—SERVICE CREDITS— 
CIVILIAN PILOT TRAINING, ETC. 


An employee who, at the time he entered the active military service, had been 
in a leave without pay status in excess of one year while engaged in civilian 
pilot training may, upon restoration to his civilian position after military 
duty, count the period of civilian pilot training as well as the subsequent 
period of military service toward within-grade promotion under the act 
of August 1, 1941, and the Executive regulations thereunder. 23 Comp. Gen. 
367, distinguished. 


Comptroller General Warren to the Secretary of Agriculture, June 16, 1945: 


I have your letter of June 2, 1945, as follows: 


The regulations in Executive Order No. 8882, dated September 3, 1941, for 
administration of the within-grade salary advancement plan provide that in 
computing the period of service required for within-grade advancement under 
the Act of August 1, 1941 (55 Stat. 613, 5 U. S. C. 667) there shall be credited 
to such service 

(a) Continuous civilian employment in any branch, executive department, 
independent establishment, agency, or corporation of the Federal Government 
or in the municipal government of the District of Columbia. 

(b) Time elapsing on annual, sick, or other leave with pay. 

(c) Time elapsing in a non-pay status (including break in service) not ex- 
ceeding 30 days within any one time period of 18 or 30 months, as the case may be. 

(d) Service rendered prior to absence on furlough or leave without pay where 
such absence is in excess of 30 days but not exceeding 1 year. 

In a decision rendered by your office (23 Comp. Gen. 367, 369) it is held that 
an employee who has been on leave without pay for more than a year at the 
time he entered active military service is not entitled, under section 5 of Execu- 
tive Order No. 8882, to count active military service toward within-grade salary 
advancement, in a civilian position to which he is later restored. In such a 
case, the 18- or 30-month waiting period would begin with the date of restoration 
to the civilian position. 

Question has arisen as to the effect of non-pay status of the eligibility for 
within-grade salary advancements under Section 2 (b) of the Act of Auugst 1, 
1941, of a number of employees of this Department who were granted leave 
without pay to permit them to enter Civilian Pilot Training. In most cases such 
leave without pay has been followed by furlough without pay for active military 
duty. 

A typical case is that of a permanent employee whom we restored on Septen> 
ber 15, 1944, to his civilian position in this Department pursuant to the provi- 
sions of Public Resolution No. 96 (50 U. 8S. C. War Appen. Sec. 403), assuming 
that the employee would not lose his reemployment rights under that Resolution 
even though he had been on leave without pay for more than a year. The posi- 
tion is one to which he had been promoted on June 22, 1942. He enlisted in the 
Air Force Enlisted Reserve (Civilian Pilot Training) on September 18, 1942. 
He was granted accumulated and accrued annual leave from September 18, 
1942, to September 30, 1942, inclusive, and was granted leave without pay, 
effective October 1, 1942. 

From October 1, 1942, through October 19, 1943, the employee was in Civilian 
Pilot Training on a full-time basis, with the exception of short breaks in train- 
ing while he was awaiting reassignments to other courses. The Kurtzer Flying 
Service at Yakima, Washington, where the employee was in training, has fur- 
nished information to the effect that he received pay at the rate of $50 per 
month under the provisions of Public Law No. 50, 78th Congress [57 Stat. 80] 
from December 15, 1942, to October 20, 1943, the date he entered on active duty 
with the Army. 

This employee remained on leave without pay from his position in this De- 
partment during the entire period of training (from October 1, 1942, through 
October 19, 1943), and held no other appointment with the government during 
this time. Since the employee was ordered to report for active duty with the 
United States Army on October 20, 1943, he was granted a furlough without 
pay for military training and service as of that date. He received an honorable 
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discharge from the Army effective August 16, 1944, and was restored to his 
former position in this Department effective September 15, 1944, as mentioned 
above. 

For our guidance in taking action to pay this employee the salary to which 
he is properly entitled, and in cases where similar action will have to be taken, 
we shall appreciate your decision on the following questions: 

(1) When does the employee's period of eligibility for a within-grade pro- 
motion begin? 

(2) May credit be allowed for any or all of the period of either leave without 
pay or furlough without pay, or both, in computing length of service for a 
within-grade salary advancement? 

(3) If leave without pay in excess of one year for Civilian Vilot Training 
precludes the counting of service prior to leave without pay and/or subsequent 
periods of leave without pay and military furlough, could any or all of such periods 
of time be counted if leave without pay for Civilian Pilot Training had been less 
than one year? 

Section 5 of Executive Order No. 8882, dated September 3, 1941, 
provides: : 

Any employee of the Federal Government who, in accordance with the provi- 
sions of the Selective Training and Service Act of 1940 (Public, No. 783, 76th 
Congress), or of Public Resolution No. 96 approved August 27, 1940, relating to 
the mobilization of auxiliary military personnel, is restored to the same position 
or a position of like seniority, status, and pay, without loss of seniority, shall be 
entitled to receive a salary at a rate of not less than the employee's latest rate 
prior to his entrance into active military or naval duty plus any within-grade 
salary advancement or advancements to which he would have been eligible under 


the provisions of the said section 7 (b) of the Classification Act of 1923, as 


amended. 

The decision of November 16, 1948, 283 Comp. Gen. 367, to which you 
refer, wherein were considered cases of employees who were on leave 
of absence without pay immediately prior to entry into the military 
service because of lack of work or funds, states in pertinent part, at 
page 369: 

Section 5 of Executive Order No. 8882, dated September 3, 1941, quoted in your 
letter, operates, for the purpose of the within-grade promotion law, to authorize 
the counting of service in the active military or naval forces toward within-grade 
salary advancements as though such service were a continuation of civilian 
service. It would follow that the other provisions of the President’s regulations 
contained in said executive order properly are for application in that light, that 
is, aS though active military or naval service were a continuation of civilian serv- 
ice. Compare 22 Comp. Gen. 969, and decision of October 8, 138, B-37199, 23 
Comp. Gen. 265. 

While, strictly speaking, civilian pilot training is not military serv- 
ice, nevertheless, it does constitute a service under the Government, 
and has a direct relation to, and in preparation for, military service. 
Considering the provisions of Executive Order 8882 as a whole, the 
purpose reasonably is clear that all continuous civilian and military 
service under the Government should be credited toward length of 
service to a returned veteran toward within-grade salary advance- 
ment upon restoration to his civilian position. Hence, the conclusion 
reached in the decision of November 16, 1943, supra, is not for applica- 
tion to the situation here involved. 

Accordingly, referring to question (2), all of the period of leave 
without pay while the employee was taking civilian pilot training as 
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well as all the period of the subsequent military service may be credited 
in computing length of service of the employee toward within-grade 
salary advancement in the position to which he was promoted June 22, 
1942, and to which it is understood he was restored. 

The answer to question (2) renders unnecessary any answers to ques- 
tions (1) and (3). 


(B-50191) 


TRAVEL OF FEDERAL PERSONNEL BY ARMY- AND NAVY-OPERATED 
AIRLINES; USE OF EXTRA-FARE PLANES 


Provided travel of Federal personnel via airlines operated by the Army and Navy 
be authorized or approved by competent administrative authority as meeting 
the terms and conditions prescribed by Executive Order No. 9492 with regard 
to transportation of civilians by said airlines for “a reasonable charge (not 
less than the current commercial rates * * *),” such travel may be 
regarded as within the purpose and intent of section 204 (c) of the Civil 
Aeronautics Act of 1988, authorizing travel by commercial aircraft without 
regard to comparative costs by other modes of transportation, and paragraph 
8 of the Standardized Government Travel Regulations, defining transporta- 
tion as including travel on airlines, 

When, pursuant to Executive Order No. 9492, air travel is to be performed by 
civilian employees via airlines operated by the Air Transport Command 
of the Army or the Naval Air Transport Service, Government transportation 
requests may be used as evidence of performance of the transportation 
services. 

The use of commercial extra-fare plane service may be authorized or approved 
by competent administrative authority upon the same basis as the use of 
extra-fare trains is authorized or approved pursuant to paragraph 15 of the 
Standardized Government Travel Regulations. 


Comptroller General Warren to the Secretary of Commerce, June 18, 1945: 
I have your letter of May 14, 1945, as follows: 


Executive order 9492 authorizes the Air Transport Command of the Army and 
and the Naval Air Transport Service to transport civilians, under certain con- 
ditions, for “a reasonable charge (not less than the current commercial rates, 
if any, in tariffs on file with the Civil Aeronautics Board, for transportation and 
accommodations of a comparable nature between corresponding points)”. 

Employees of the Civil Aeronautics Administration are often required to 
travel under conditions where a considerable saving of time may be effected if 
the services of the Air Transport Command of the Army or the Naval Air Trans- 
port Service may be utilized. However, in connection with many of these cases, 
it is expected that the fee charged by the above organizations for such services 
will be in excess of the rate for the same trip charged by airlines operating over 
that route, which will not in actual practice be available to these employees 
because high enough priorities cannot be obtained for them. 

Under section 204 (c) of the Civil Aeronautics Act of 1938, these personnel are 
permitted to travel on “commercial aircraft” at public expense when authorized 
by competent authority, without regard to comparative cost of transportation 
by aircraft with other modes of transportation. However, it has been suggested 
that the term “commercial aircraft”, as used in the above statute, is limited 
to non-governmental aircraft operated by private individuals or corporations 
and that it does not include aircraft operated by the Air Transport Command 
of the Army or the Naval Air Transport Service. On the other hand it may 
well be that the term “commercial aircraft”, as used in the above section, means 
aircraft operated by any agency for which a charge is made. In view of these 
considerations, your opinion would be appreciated upon the following questions: 

(a) May we include in travel orders the authority to travel by Army or Navy 
Transport services? 
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(b) If so, may we pay the cost of the travel, which will not be by the cheapest 
method, without comparison with commercial air rates? 

(c) Since the regulations state that Transportation Requests shall be issued 
to recognized transportation companies only, may they be issued for travel via 
Army and Navy Transport? 


It is understood that a commercial extra-fare plane service is being inaugu- 
rated by one or more of the ordinary commercial airlines which will offer 
superior accommodations and afford some saving in time. The question has 
arisen as to whether or not we may authorize travel on such planes under the 
Same conditions as outlined for extra-fure trains, the use of which is permissible 
under paragraph 15 of Standardized Government Travel Regulations. An ex- 
pression of your views upon this question is also requested. 

Section 204 (c) of the act of June 23, 1938, 52 Stat. 983, provides: 

Travel by personnel of the United States Government on commercial aircraft, 
domestic or foreign, including travel between airports and centers of popula- 
tion or posts of duty when incidental to travel on commercial aircraft, shall be 
allowed at public expense when authorized or approved by competent authority, 
and transportation requests for such travel may be issued upon such authoriza- 
tions. Such expense shall be allowed without regard to comparative costs of 
transportation by aircraft with other modes of transportation. 


Of course, when that statute was enacted there could not have been 
in contemplation federally-owned and operated airlines subsequently 
established because of the war emergency. Hence, the term, “commer- 
cial aircraft”, as used in the statute, supra, doubtless was intended to 
relate to privately-owned and operated airlines, only. However, the 
statute does recognize that travel by Federal personnel traveling on 
official business is authorized in addition to travel by other classes of 
common carriers. See paragraph 8 of the Standardized Government 
Travel Regulations (Bureau of the Budget Circular 401 of October 
8, 1942) defining transportation to include “all necessary official 
travel on railroads, air lines, steamboats, streetcars, taxicabs, and 
other usual means of conveyance.” 

The clear purpose of Executive Order 9492, dated October 24, 1944, 
to which you refer, is to authorize the Air Transport Command of 
the Army and the Naval Air Transport Service to transport, under 
certain conditions, civilians over routes not served or served inade- 
quately by commercial airlines. Hence, it is not unreasonable to con- 
clude that air travel of Federal personnel on Government business 
over such Government-owned and operated airlines is within the 
purpose and intent of the act of June 23, 1938, and the Standardized 
Government Travel Regulations, provided such travel is authorized 
or approved by competent administrative authority as meeting the 
terms and conditions prescribed by the Executive order. Accordingly, 
questions (a) and (b) are answered in the affirmative. 

Referring to question (c), this office interposes no objection to the 
use of transportation requests as evidence of performance of services 
on the Government-owned and operated airlines. 

Referring to the question contained in the concluding paragraph 
of your letter, since travel by air now is authorized or approved by 
competent administrative authority upon the same basis as travel 
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by other means of conveyance, and as the Standardized Government 
Travel Regulations now contain no specific provisions differentiating 
travel by air from travel by other classes of common carriers, the 
use of commercial extra-fare plane service may be authorized or 
approved by competent administrative authority upon the same basis 
as the use of extra-fare trains is authorized or approved pursuant to 
paragraph 15 of the Standardized Government Travel Regulations. 


(B-50183) 


TRANSPORTATION OF DEPENDENTS—RETIREMENT OR RELEASE 
FROM ACTIVE DUTY 


Even though orders detaching naval personnel from a permanent station and 
directing temporary duty at a demobilization center in contemplation of 
retirement or release from active duty be modified to direct temporary 
hospitalization prior to actual retirement or release, the furnishing to de- 
pendents of transportation from last station to home under the original 
orders will be considered as within the purview of section 12 of the Pay 
Readjustment Act of 1942 and no adjustment will be required on account 
of such modifying orders; however, adjustment will be required should 
modifying orders assign a permanent station and dependents be transported 
thereto from home. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 19, 
1945: 

Reference is made to your letter of June 1, 1945 (file JAG: II: 
WJG: L L20-4/P7), with enclosure from the Chief of Naval Per- 
sonnel, requesting decision whether transportation to the home of 
an officer or enlisted man, otherwise entitled to transportation of de- 
pendents upon retirement or release from active duty, may be issued 
the dependents of such oflicer or man at the time of his transfer from a 
permanent duty station in connection with his retirement or release 
from active duty, when he is routed via a demobilization center, with- 
out liability to him for any portion of the cost of such transportation 
in the event of “a subsequent modification of his orders preventing 
his travel to his home.” 

The enclosure from the Chief of Naval Personnel, dated May 26, 
1945, is in pertinent part as follows: 

1. The enclosures indicate the general type of orders to be issued to officers in 
connection with transfer to demobilization centers located at various points 
throughout the continental limits of the United States. Somewhat similar 
orders will be issued to enlisted personnel scheduled for demobilization. 

2. The nature of the transfers and the type of orders necessary to accomplish 
the intended purpose will create a problem in connection with transportation of 


dependents, as hereinafter explained. * * * 
> * * 7” * + “ 

3. The problem involved concerns the time when transportation requests may 
be issued for travel of the dependents from the last duty station, or from some 
other place to the home of the officer or man. References (b) [2 Comp. Gen. 638] 
and (c), [A—16260, dated November 19, 1926] as well as numerous subsequent 
decisions, held, in effect, that the right to transportation of dependents accrued 
on the effective date of orders, that the effective date was the date on which an 
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officer was required to begin travel to the new permanent station after expira- 
tion of any leave granted, that in the event of any intervening temporary duty 
directed by the order, the effective date would be the necessary date of com- 
mencement of travel from the last temporary duty station en route to the 
permanent duty station, that the rights of the dependents in such cases are 
from the old to the new permanent station over direct route, and that any 
transportation furnished the dependents prior to the said effective date of the 
orders is at the risk of the officer or man concerned in the event of modifica- 
tion of the orders changing the new permanent duty station. In other words, 
the only transportation that can be furnished dependents without the right being 
affected by modification of orders, is that furnished for dependents accompanying 
an officer over direct route under orders involving no delay or temporary duty 
en route. This latter statement is made in view of the fact that modification of 
orders may be made while the officer is in a leave status, or while at a temporary 
duty station. F 

4. In view of the situation explained in Paragraph 3, it has been the policy of 
the Bureau to decline to issue transportation for dependents prior to the effec- 
tive date of an order, due to the impracticability of making a subsequent deter- 
mination that the new permanent duty station designated in the order was 
actually acquired. Such a situation is presented in connection with demoboliza- 
tion, since in a sense, the demobilization center to which the individual is trans- 
ferred is a “temporary duty” station. 

5. In view of the undesirability of requiring the dependents to remain at the 
old duty station, or at some other point where they may be located, until the 
officer or man is actually released, it is requested that the matter be submitted 
to the Comptroller General for decision as to whether or not transportation 
may be issued at the time of transfer of the officer or man from his permanent 
duty station for travel of his dependents to his home, in connection with retire- 
ment or release from active duty, when he himself is routed via a demobilization 
center, and without the attachment of a liability to the officer or man for any 
portion of the cost of such transportation in the event of a subsequent modifica- 
tion of his orders preventing his travel to his home. 

6. In support of the request contained in Paragraph 5, the Bureau would like 
to point out that the chances of modification of orders of the nature concerned 
herein are remote, and that the stay of the officer or man at the demobilization 
center will be of a very short duration. The Bureau would also like to point out 
that Paragraph 6 of Reference (a) authorizes transportation of dependents 
in connection with retirement or relief from active duty, underscoring supplied, 
which would seem to indicate that it may be furnished at any time subsequent 
to issue of the basic orders without awaiting actual separation from active 
7 An early decision in the matter will be appreciated. 

With respect to Paragraph 4 of the proposed type of orders, legislation is 
being requested to permit an officer to certify to his home address to which 
mileage will be paid. 








The type of orders proposed to be issued officers and enlisted men in 
such cases upon detachment from sea duty is as follows: 


From: ComServPac. 

RE 

Via: Comm: anding Officer. 
Subj.: Release from active duty. 

You are hereby detached from duty at _......__---____________ , Parl Harbor, 
T. H., and from such other duty as may have been assigned you; you will proceed 
via such transportation as may be furnished to a port in the United States, and 
upon arrival further proceed via such transportation as may be furnished by the 
Commanding Officer of the Intake Center to the Demobilization Center at Chi- 
cago, Illnois, and report to the Commanding Officer for temporary duty. 

2. Upon the completion of this temporary duty you will, when directed, regard 
yourself detached and proceed to your home for release from active duty, in 
accordance with instructions to be issued by the Commanding Officer of the 
Demobilization Center. 

3. Your separation from active Naval service is considered to be under hon- 
orable conditions, and you are entitled to a certificate of satisfactory service. 

4. You were ordered to active duty from ~...----__--________ , and you have 
certified that your home is ahi a 
~ (City) 
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The type of proposed orders detaching officers and enlisted men from 
shore stations is identical to that quoted above, with the exception of 


that portion of paragraph 1 dealing with the furnishing of transpor- 
tation. 


Paragraphs 5 and 6 of section 12 of the Pay Readjustment Act of 
1942, 56 Stat. 359, 364, 365 (37 U. S. C. 112), read in pertinent part as 
follows: 


When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4 hereof, is ordered to make a perma- 
nent change of station, the United States shall furnish transportation in kind 
from funds appropriated for the transportation of the Army, the Navy, the 
Marine Corps, the Coast Guard, the Coast and Geodetic Survey, and the Public 
Health Service to his new station for such dependents: Provided, That for 
persons in the naval service the term “permanent station” as used in this section 
shall be interpreted to mean a shore station or the home yard or home port of 
the vessel to which the person concerned may be ordered; and a duly authorized 
change in home yard or home port of such vessel shall be deemed a change of 
station: Provided further, That if the cost of such transportation exceeds that 
for transportation from the old to the new station, the excess cost shall be paid 
to the United States by the officer, warrant officer, or enlisted man concerned: 
Provided further, That transportation supplied the dependents of such officer, 
warrant officer, or enlisted man, to or from stations beyond the continental 
limits of the United States, shall not be other than by Government transport, 
if such transportation is available as may be determined by the head of the de- 
partment concerned * * * And provided further, That in lieu of transpor- 
tation in kind authorized by this section for dependents, the President may 
authorize the payment in money of amounts equal to such commercial trans- 
portation costs for the whole or such part of the travel for which transportation 
in kind is not furnished when such travel shall have been completed. 

The words “permanent change of station” as used in this section shall include 
the change from home to first station and from last station to home when or- 
dered to active duty other than training duty, of any officer, warrant officer, 
nurse, or enlisted man of any of the services mentioned in the title of this Act, 
including retired personnel and members of the Reserve components thereof, 
in a grade for which the transportation of dependents is authorized at Govern- 
ment expense, and the change from last station to home in connection with 
retirement, relief from active duty, or transfer to a Reserve component. 


Section 12 of the Pay Readjustment Act of 1942, supra, authorizes, 
inter alia, the furnishing of transportation in kind, or payment of the 
commercial transportation costs in lieu thereof when travel has been 
completed, for dependents of officers and certain grades of enlisted 
men “ordered to make a permanent change of station”, which, by spe- 
cific definition in the statute, includes a change from last stafion to 
home in connection with retirement, release from active duty, or 
transfer to a Reserve component. The transportation authorized to 
be furnished the dependents by the Government upon a permanent 
change of station is transportation “to his new station”, not to exceed 
the cost of transportation “from the old to the new station” or “from 
last station to home” in connection with retirement or release from 
active duty. 

As a general rule where travel is performed by dependents of an 
officer or enlisted man after the issuance of orders directing a perma- 
nent change of station and in anticipation of the orders beconiing 
effective, the right to payment therefor is not prejudiced by the fact 
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that the dependents traveled prior to the effective date of his orders, 
provided the orders are not later modified or revoked. See 4 Comp. 
Gen. 40; 15 éd. 113 and 22 id. 555, 562. However, where the orders are 
modified or revoked prior to their effective date and the dependents 
have performed travel in anticipation of the orders becoming effec- 
tive, it has been held consistently that the officer or man is not entitled 
to payment in excess of the commercial transportation costs from the 
old station to the ultimate new station. See 15 Comp. Gen, 518; 17 
Comp. Gen. 134. Cf. 2 Comp. Gen. 638. 

In the present matter, the type of proposed orders would detach an 
officer or enlisted man from duty at his permanent station and direct 
him to proceed to a demobilization center for temporary duty and 
upon completion of such temporary duty to regard himself detached 
and to proceed to his home for release from active duty, in accordance 
with instructions to be issued by the commanding oflicer of the de- 
mobilization center. The contemplated temporary duty to be per- 
formed at the demobilization center under such orders is stated to 
be of a “very short duration”—the primary object of routing the 
officer or enlisted man via the demobilization center apparently being 
for the purpose of having him undergo a thorough physical examina- 
tion. Such orders would not specify the date on which the person 
is to be retired or released from active duty, but apparently such in- 
formation is to be supplied at the demobilization center by way of 
indorsement on the original orders, or otherwise. While no refer- 
ence is made in the submission to the anticipated circumstances which 
might require “a subsequent modification of his orders preventing 
his travel to his home”, it is assumed that cases may be contemplated 
where it would be necessary, after the person has been given a physical 
examjnation at the demobilization center, to transfer him tempo- 
rarily to a hospital for treatment prior to his actual retirement or re- 
lease from active duty as well as possibly remote cases where it might 
be determined, after arrival at the demobilization center, that the 
person is not then to be released or retired but is ordered to return 
io his former station or assigned a new permanent duty station. 

Section 12 of the act of June 16, 1942, supra, like the prior statute 
(section 3, act of June 24, 1935, 49 Stat. 421) , authorizes transportation 
of dependents, in certain cases, “in connection with” the “retirement” 
of officers and certain grades of enlisted men, and the 1942 stat- 
ute further extended such right to include cases involving a “release 
from active duty.” While the mere issuance of orders contemplating 
a person’s retirement or release from active duty at some future date 
or upon the happening of some event may not be regarded as vesting 
an unconditional right in such person to transportation of depend- 
ents, irrespective of whether his retirement or release from active duty 
actually be accomplished, the statute does not require that the furnish- 
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ing of transportation in kind for the person’s dependents to his home, 
under orders detaching him from his old station and contemplating 
retirement or release from active duty without further assignment to 
a permanent duty station, be delayed pending the performance of any 
intervening temporary duty. Under the conditions involved in the 
present submission, arising in connection with war demobilization 
procedures, the conclusion appears warranted that any modification of 
orders of the said character would have the effect merely of tempo- 
rarily postponing the ordered retirement or release. In that situa- 
tion, any transportation in kind theretofore furnished the dependents 
of the officer or enlisted man to his home under the original orders 
reasonably may be regarded as having been furnished in connection 
with his retirement or release from active duty, within the contempla- 
tion of the statute, so that no collection or adjustment on that account 
would be required upon a subsequent modification of the orders, except 
that where such orders are modified to assign the officer or enlisted 
man to a permanent duty station and he should elect to have his de- 
pendents transported to such station or any subsequent permanent duty 
station, pending his eventual release or retirement, any excess cost of 
transportation theretofore furnished for such dependents to his home 
would have to be reimbursed in adjusting the matter on the basis of 
the modified orders. 
The question submitted is answered accordingly. 


(B-47265) 


PAY—ADDITIONAL—DIVING DUTY—COMPUTATION FOR FRACTIONAL 
HOURS 


The $5 per hour additional pay “for each hour or fraction thereof” to which Army 
personnel assigned to diving duty are entitled under the act of April 10, 1943, 
when employed on salvage or repair operations in depths of over 90 feet, 
or under extraordinary hazardous conditions, may be computed on the basis 
of each dive individually—any resulting fraction of an hour in each dive 
to be regarded as one hour—rather than on the basis of the total number of 
hours and any resulting fraction covered by the payment voucher. 


Assistant Comptroller General Yates to Maj. Michael Uchal, U. S. Army, 
June 20, 1945: 

By indorsement dated January 19, 1945, of the Fiscal Director, 
Army Service Forces, there was transmitted to this office your letter 
of November 6, 1944, with enclosures, as follows: 

1. Request decision on the attached claim for “Additional Pay for Diving 
Duty” for the officer named below: 


Ist Lt. JOSEPH A. ENOS O-1113191, 102nd Port Marine Maintenance 
Co., APO 562, % Postmaster, New York, N. Y. 


2. Par. 2, AR-1485, states that: “Payment will be made to officers * * * 
when the officer in charge * * * finds that extraordinary hazardous conditions 
exist, at the rate of $5.00 for each hour or fraction thereof.” The question at 











900 DECISIONS OF THE COMPTROLLER GENERAL 






issue is whether “each hour or fraction thereof” pertains to each dive considered 
individually, or if it should be construed to mean that the hours and minutes of 
the several dives performed during the period covered by the voucher be totaled 
and the fraction existing when the total is reached, counted as an extra hour. 

3. The attached voucher has been presented to me for payment in my capacity 
as disbursing officer. 


The said voucher is stated in the amount of $10, representing the 
difference between diving pay for 18 hours and diving pay for 16 
hours for the period August 24 to 28, 1944. The schedule furnished 
in support of the voucher discloses that during the period involved 
Lieutenant Enos performed four dives, as follows: 





Dive No. date Left surface Reached surface Time paid as Time due 


for 














1. 24 Aug. 1944. _-_- __| 2007 hrs____| 0140 hrs (25 | 5 hrs 33 min__] 6 hrs. 
Aug 44). 

2 B37 Aue. 1044........ .| 1402 hrs____| 1715 hrs_____| 3 hrs 13 min__} 4 hrs. 

3. 27 Aug. 1944 cence n| Men WES...) BIBS hres... 2 hrs 17 min__| 3 hrs. 

4. 


28 Aug. 1944 5 isan 1457 hrs____| 1905 hrs__- | 4 hrs 08 min__| 5 hrs. 
neat aie ae 








ND 6 aia oN ee ee lesa eninn ee 
| 


15 hrs 11 min._| 18 hrs 
It further appears that by voucher No. 1334, of your September, 
1944 accounts, Lieutenant Enos was paid $80 for 16 hours (15 hours 
and 11 minutes) diving duty, the aggregate time of the four dives, and 
the instant voucher represents the difference between the amount paid 
and the amount he would have been entitled to receive had payment 
been computed on each dive individually. 
The Fiscal Director, in his endorsement, states: 


2. In addition to the specific question herein presented, it is also requested that 
decision be made on the question of whether two or more dives on a single project 
should be treated individually and payment made for each dive on the basis 
of $5.00 per hour or fraction thereof, or whether the time required for two or more 
dives on the same project should be combined and payment made for the total 
number of hours and the resulting fraction. Since this question will undoubtedly 
arise, it is believed advisable to secure a decision at this time. 


The act of April 10, 1943, 57 Stat. 62, provides: 


That enlisted men of the Army of the United States assigned to the duty 
of diving shall receive additional pay, under such regulations as may be pre- 
scribed by the Secretary of War, at the rate of not less than $5 per month and 
not exceeding $30 per month; Provided, That officers and enlisted men employed 
as divers in actual salvage or repair operations in depths of over ninety feet, or 
in depths of less than ninety feet when the officer in charge of the salvage or 
repair operation shall find in accordance with instructions prescribed by the 
Secretary of War that extraordinary hazardous conditions exist, shall receive, in 
addition to the foregoing, the sum of $5 per hour for each hour or fraction thereof 


so employed. 

The language of the quoted act, aside from interpolations necessary 
for its application to the Army, is identical with the pertinent language 
contained in the act of April 9, 1928, 45 Stat. 412, as amended by the 
act of August 4, 1942, 56 Stat. 736, providing like benefits for naval 
personnel. The purpose thereof, as disclosed by the report of the hear- 
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ing conducted thereon, was to provide exactly the same compensation 
for the extra hazards involved in diving operations by personnel of 
the Army as provided by the said 1928 act, as amended, for similar 
diving operations by personnel of the Navy. See Report No. 646 of 
the Senate Committee on Military Affairs and Report No. 306 of the 
House Committee on Military Affairs on S. 427, 78th Congress, which 
subsequently was enacted into law as the said act of April 10, 1943. 

The basis for computing additional pay for divers under the 1928 
act was considered by this office in connection with proposed instruc- 
tions of the Navy Department which administratively interpreted 
such proviso to mean that each hour or fraction thereof had reference 
to each dive; hence, that a fraction of an hour in an individual dive, 
under the conditions of the statute, entitled the individual to 
payment as for an hour. See 7 Comp. Gen. 729, 731, specifically the 
example of computation at bottom of page 730. Also, see Article 
2143 3 (c) 3 (c), Bureau of Supplies and Accounts Manual. There 
has been found no published regulation of the Navy Department spe- 
cifically setting forth the method of computing diving pay when more 
than one dive in connection with salvage or repair operations is per- 
formed on the same day. However, it has been the practice of that 
department—not questioned by the accounting officers—to treat each 
dive individually and to make payment on that basis. No reason is 
apparent why the similarly worded proviso contained in the act of 
April 10, 1943, supra, should not be subject to the same interpretation. 

Accordingly, payment on the voucher, which is returned herewith, 
is authorized, if otherwise correct. 


(B-49744) 


TRAVEL ALLOWANCE; TRANSPORTATION IN KIND—PERSONS 
INDUCTED INTO NAVAL SERVICE; ETC. 


In the case of persons who are inducted into the naval service for an indefinite 
period, pursuant to the Selective Training and Service Act of 1940, as 
amended, and who remain inductees, as distinguished from those who, after 
induction, enlist in the Regular Navy or Naval Reserve for fixed periods, 
there would appear to be no situation in which their discharge from service 
could be considered to be for their personal convenience so as to require 
denial of the travel allowance authorized by section 126 of the National De- 
fense Act, as amended, upon discharge. 

A person inducted into the naval service under the Selective Training and Service 
Act of 1940, as amended, and subsequently given a bad conduct discharge as 
punishment for an offense in accordance with a court-martial sentence not 
involving confinement is not entitled to the travel allowance authorized by 
section 126 of the National Defense Act, as amended. 

An underage person inducted into the naval service under the Selective Training 
and Service Act of 1940, as amended, and subsequently discharged at the re- 
quest of his parent or guardian is not entitled to travel allowance under 
section 126 of the National Defense Act, as amended, but in view of section 
8 (d) of the 1940 act, assimilating the pay, allowance, etc., rights of in- 
ductees to those of other enlisted men, may be furnished transportation in 
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kind from the place of discharge to the location of his local board, comparable 
to that authorized by said section 126, as amended, for persons who enlist 
and are discharged under similar circumstances. 

A person who, immediately following induction into the naval service under the 
Selective Training and Service Act of 1940, as amended, or sometime later, 
enlists in the Regular Navy or the Naval Reserve is entitled, upon discharge 
for the convenience of the Government, to travel allowance from the place 
of discharge to his local board, as authorized by the provisions of section 
126 of the National Defense Act, as amended, relating to inductees. 

A person who enlisted in the Regular Navy or the Naval Reserve following his 
induction into the naval service under the Selective Training and Service 
Act of 1940, as amended, and who obtains a discharge by reason of dependency 
existing prior to enlistment is to be regarded as having been discharged for 
his own convenience and, therefore, not entitled to the travel allowance 
provided by section 126 of the National Defense Act, as amended; however, if 
the man were discharged by reason of dependency arising subsequent to en- 
listment, the discharge would not be for his convenience, and the travel 
allowance would be payable. 

The authority under section 126 of the National Defense Act, as amended, to 
pay travel allowance to Naval Reserve enlisted men upon discharge or 
relief or release from active duty is to be regarded as having superseded the 
authority under section 7 of the Naval Reserve Act of 1938 to furnish trans- 
portation and subsistence for travel from active duty, so that an enlisted 
Naval Reservist who is given a bad conduct discharge pursuant to a court- 
martial sentence not involving confinement and, therefore, is not entitled 
to travel allowance may not be furnished transportation and subsistence. 

A person who enlisted in the Regular Navy or Naval Reserve after induction into 
the naval service under the Selective Training and Service Act of 1940, as 
amended, and who was subsequently discharged, other than at the request 
of parent or guardian, because he was under the statutory or administratively 
established age for enlistment is not entitled to travel allowance or to trans- 
portation in kind under section 126 of the National Defense Act, as amended; 
however, transportation in kind may be furnished to his “home”’—actual 
place of residence—as authorized by the act of July 1, 1944, in the case of 
naval enlisted personnel discharged for underage, generally. 

A person who enlisted in the Regular Navy or Naval Reserve following induction 
into the naval service under the Selective Training and Service Act of 1940, 
as amended, and who, pursuant to provisions of the Naval Appropriation Act, 
1945, elected to be furnished transportation and subsistence in kind, rather 
than travel allowance, to his home upon discharge on medical survey is 
entitled to such transportation and subsistence from the place of discharge to 
his home at the*time of his induction and enlistment, and not to the place 
where he subsequently established his home. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 21, 
1945: 

Reference is made to your letter dated May 9, 1945, requesting deci- 
sion on specific questions set forth in paragraphs 4, 5, 6 and 7 of a 
letter dated May 5, 1945, from the Chief of the Bureau of Supplies 
and Accounts. The questions are based upon facts and circumstances 
stated in paragraphs 1 to 3 of said letter of May 5, 1945, which are as 
follows: 

Subj: Travel Allowance on Discharge—Personnel inducted into Naval Service. 


Refs: (a) Act of September 22, 1922 (42 Stat. 1021) (34-USC 895) modifying 
Act of June 8, 1916 (39 Stat. 217) (10 USC 752). 


(b) Article 2508, Navy Travel Instructions. 

(c) Public Law 798—77th Congress, approved 14 December 1942. 
(d) Public Law 398—78th Congress, approved 1 July 1944. 

(e) Articles D-9106, 9114, BuPers Manual. 


1. Personnel inducted into the Naval Service under the Selective Training and 
Service Act of 1940 may remain as Navy Inductees (USN-I) subject to the 





| 
| 
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provisions of the Selective Service Act as amended, or they may volunteer and 
be accepted for: 


(a) Enlistment in the Regular Navy (USN-SV) ; or 
(b) Enlistment in Class V-6 of the Naval Reserve (USNR-SV). 


The foregoing elections are generally exercised by the inductees on the date 
received at a Navy recruiting station from local selective service boards, or at 
the time of pre-induction physical examination in the case of those men who 
request immediate induction at that time. In the event the inductee exercises 
option (a) or (b) above, appropriate entry is made on page 9 of service record 
as follows: 


“(Date) Voluntarily enlisted as AS, USN-SV (or AS, Class V-6, USNR- 
SV) this date, to serve for a period of six (6) years (or two (2) years 
(as appropriate)). ENP Form 603 (Shipping Articles) executed.” 


2. The authority for payment of travel allowance to an enlisted man dis- 
charged from the Regular Navy or Marine Corps is contained in reference (a), 
which was amended by reference (c) to permit payment of travel allowance under 
the conditions specified therein to men inducted into the Naval Service and to 
persons who voluntarily enlisted in the Reserve Forces. Articles 2503-10 and 13 
of the Navy Travel Instructions contain the regulations prescribed by the Sec- 
retary of the Navy relating to the payment of travel allowance to members of 
the Navy, Naval Reserve or inductees on discharge or release from active duty. 

3. The “location of the local board” in the first proviso clause of reference (c) 
relating to travel allowance payable on discharge in the case of enlisted men 
inducted into the Naval Service under the Selective Training and Service Act 
is synonymous with “place of acceptance for enrollment, enlistment, or muster 
into the service” (reference (a)), and with “place from which ordered to active 
duty” (second proviso clause of reference (c)). Therefore, it would appear 
logical to assume it was the intent of the Congress that irrespective of whether a 
man entered the Service as USN-I, USN-SV, or USNR-SV, upon discharge he 
would be returned to the place from which he first came under Federal jurisdic- 
tion, i. e., place where he was directed to muster for delivery to an induction 
station. The fact that the Navy Department through administrative regulations 
authorized the exercise of the elections set forth in paragraph 1 hereof would 
not appear to divest the man of his original status of inductee under the Selective 
Training and Service Act of 1940, nor to deprive him of his right to travel 
allowance for the distance from the place of discharge or release from active 
duty to the location of the local board where he first reported for delivery to an 
induction station. However, since reference (c) is an amendment to reference (a) 
it is not entirely free from doubt whether the decisions of the Comptroller General 
construing reference (a) would also apply in determining the entitlement to travel 
allowance on discharge or release from active duty of personnel who become 
members of the Naval Service (USN-I, USN-SV, or USNR-SV) after reporting 
for induction under the Selective Training and Service Act of 1940. The conditions 
surrounding the individual's induction into the Naval Service through the Selec- 
tive Training and Service Act are essentially different from the circumstances 
under which an individual, of his own volition, enlists in the Naval Service. There- 
fore, it is recommended that the questions presented herein be submitted to the 
Comptroller General for decision. 


Section 126 of the National Defense Act, 39 Stat. 217, as amended 
by section 3 of the act of February 28, 1919, 40 Stat. 1203, and the 
act of September 22, 1922, 42 Stat. 1021, provides as follows: 


Hereafter, an enlisted man discharged from the Army, Navy, or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for 
the distance from the place of his discharge to the place of his acceptance for 
enlistment, enrollment, or mister into the service: Provided, That for sea travel 
involved in travel between place of discharge and place of acceptance for enroll- 
ment, enlistment, or muster into the service only transportation in kind and sub- 
sistence en route shall be allowed: Provided further, That enlisted men under the 
age of eighteen discharged dn the application of either of their parents or legal 
guardian shall be furnished with transportation in kind from the place of discharge 
to the railroad station at or nearest to the place of acceptance for enlistment, or to 
their home if the distance thereto is no greater than from the place of discharge 
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to the place of acceptance for enlistment, but if the difference [distance] be 
greater they may be furnished transportation in kind for a distance equal to that 
from the place of discharge to the place of acceptance for enlistment. 


The act of December 14, 1942, 56 Stat. 1049, further amended said 
section 126 by adding thereto the following proviso: 


Provided further, That from and after August 27, 1940, upon discharge or relief 
or release from active duty, an enlisted man inducted into the military or naval 
service under the Selective Training and Service Act of 1940, as amended, or 
Public Resolution Numbered 96, approved August 27, 1940, shall, under such 
regulations as the Secretary of War or the Secretary of the Navy, respectively, 
shall prescribe, receive the said 5 cents per mile for the distance from the place 
of discharge or relief or release from active duty to the location of the local 
board where he first reported for delivery to an induction station in the case of a 
selectee, or to the home station of the National Guard unit in the case of a 
National Guard enlisted man, or to the place where he was selected for enroll- 
ment in the Civilian Conservation Corps in the case of a Civilian Conservation 
Corps enrollee so inducted: And provided further, That the enlisted men of the 
Naval Reserve, the Marine Corps Reserve, the Enlisted Reserve Corps, and the 
Regular Army Reserve shall receive, upon discharge or relief or release from 
active duty, the same mileage allowance as herein prescribed, and under the 
same conditions as herein prescribed for enlisted men inducted into the military 
or naval service under the Selective Training and Service Act of 1940, as 
amended, except that the distance for which mileage is computed. shall be 
from the place of discharge or relief or release from active duty to the place 
from which ordered to active duty. 



























Section 3 (d) of the Selective Training and Service Act of 1940, 
54 Stat, 886, provides: 


With respect to the men inducted for training and service under this Act there 
shall be paid, allowed, and extended the same pay, allowances, pensions, dis- 
ability and death compensation, and other benefits as are provided by law in the 
case of other enlisted men of like grades and length of service of that component 
of the land or naval forces to which they are assigned * * *, 


Paragraph 10 (c), Article 2503, United States Navy Travel Instruc- 
tions, provides as follows: 

(c) Inductecs.—Enlisted personnel inducted into the naval service under the 
Selective Training and Service Act of 1940 are entitled on discharge or release 
from active duty to travel allowance at 5 cents per mile for all land travel from 
the place of discharge or release from active duty to the location of the local 
board to which the personnel first reported for delivery to the induction station. 

The questions upon which decision is requested are hereinafter 
stated and answered seriatim. 





4. Between what points should travel allowance be paid, or if travel allowance 
is not payable, between what points should transportation in kind be furnished 
in the case of a man who reported to Local Draft Board in Independence, Missouri, 
was inducted into Naval Service at Naval Recruiting Station, St. Louis, Missouri, 
as USN-I on 12 September 1943, and discharged on 4 June 1944 at Receiving 
Station, Naval Operating Base, Norfolk, Virginia, if discharged for the reasons 
stated below. 


(1) Discharged for his own convenience. 
The word “discharged” as used in section 126 of the National 
Defense Act, as amended, supra, has been interpreted as applying to 
a separation from the military or naval service at the instance of the 
Government and it has been held that where a discharge is obtained 
at the request of an enlisted man, by way of favor and for his own 
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convenience, payment of the travel allowance provided in that section 
is not authorized. 5 Comp. Gen. 265; 20 id. 562, 564. Cf. 23 Comp. 
Gen. 401. However, those decisions considered the situation of a 
man who entered the armed forces by enlistment; who voluntarily 
obligated himself to serve during a fixed period; and who obtained 
his discharge at his own request prior to the expiration of that period. 
Under such circumstances, he is relieved of the obligation he assumed 
upon entry into the service and the decisions denying him the travel 
allowance hold, in effect, that there is no right to such allowance 
where his obligation to serve is voluntarily terminated in that manner. 

Your request for decision does not disclose the circumstances under 
which an inductee may be regarded as having been “discharged for 
his own convenience.” A man who is inducted into the armed forces 
under the Selective Training and Service Act of 1940, as amended, 
supra, and who remains an inductee as distinguished from a man who 
enlists in the service, agrees to serve for no particular term. In 
other words, his entry into the armed forces does not constitute : 
voluntary agreement to serve for a particular period. Under the 
provisions of section 3 (b) of the Selective Training and Service Act 
of 1940, 54 Stat. 886, as amended by section 8 of the act of December 
20, 1941, 55 Stat. 846, the period of service of an inductee is of indefi- 
nite duration and, within the limitations mentioned in the statute, 
he may be held to serve so long as the needs of the service require. 
While it is understood that in the naval service, as well as in the 
Army, an inductee may receive his discharge at his request, if his 
situation meets certain requirements considered by the department to 
warrant his release from further duty, the fact that an inductee 
obtains his discharge at his request would not appear to constitute the 
discharge one for his own convenience within the purview of the 
decisions which deny travel allowance to enlisted men who obtain 
their discharge for their own convenience prior to the expiration of 
their enlistment. Having entered the military service by induction 
pursuant to a statute requiring military service, no situation comes to 
mind in which an inductee’s discharge may be considered a discharge 
for his convenience; and, therefore, on the present record, there is no 
basis upon which to answer your first question. 


(2) Discharged at request of man or his dependents by reason of dependency 
(of wife and two children) existing prior to induction. 


On the basis of the remarks made in connection with your first ques- 
tion, an inductee discharged under the circumstances indicated in 
question (2) would be entitled to travel allowance computed on the 
distance from Norfolk, Virginia, to Independence, Missouri. 


(3) Given bad conduct discharge as punishment for an offense in accordance 
with court-martial sentence not involving confinement. 


654881"™—46——i9 
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Section 126 of the National Defense Act, as amended, authorizes the 
payment to discharged inductees of the “said” travel allowance author- 
ized to be paid to enlisted men of the Army, Navy or Marine Corps, 
discharged “except by way of punishment for an offense.” A USN-I 
inductee given a bad conduct discharge as punishment for an offense 
in accordance with a court-martial sentence not involving confinement, 
would not be entitled to travel allowance. This office is not aware of 
any provision of law which authorizes the furnishing of transporta- 
tion in kind to an inductee discharged under such circumstances. See 
2 Comp. Gen. 612,615; Article D-9103 (3), Bureau of Naval Personnel 
Manual. 
(4) Discharged at request of parent or guardian for reason of underage, hav- 
ing been only sixteen years of age on date of induction into Naval Service. 
The age at which men may be inducted into the military or naval 
services under the Selective Training and Service Act of 1940, as 
amended, is 18 years. See section 3 (a) of said act, 54 Stat. 885, as 
amended by section 2 of the act of December 20, 1941, 55 Stat. 844, 
and section 1 of the act of November 13, 1942, 56 Stat. 1018, 1019. 
Hence, the induction of a person only 16 years of age evidently would 
be due to a misrepresentation on the part of such person or to a mistake. 
While where the circumstances indicated in the basic provisions of 
said section are met, section 126 of the National Defense Act as 
amended by the act of September 22, 1922, provides for payment of a 
travel ‘allowance computed on the distance from place of discharge to 
place of acceptance for enlistment, that section contains a proviso with 
respect to enlisted men under the age of eighteen discharged at the 
request of their parents or legal guardian; and, for such enlisted men, 
the proviso authorizes the furnishing of transportation in kind from 
the place of discharge to the “place of acceptance for enlistment.” The 
act of December 14, 1942, supra, does not specifically authorize the 
furnishing of transportation in kind, only, instead of the travel allow- 
ance, to an inductee under the age of eighteen who has been discharged 
upon the application of his parents or guardian, but the said act reason- 
ably may not be viewed as authorizing travel allowance for an inductee 
discharged under such circumstances. Section 3 (d) of the Selective 
Training and Service Act of 1940, supra, authorizes payment to in- 
ductees of the same pay, allowances and other benefits as provided by 
law for enlisted men; and since an enlisted man discharged under the 
circumstances stated in your question is entitled to transportation in 
kind only it is concluded that an inductee discharged under those cir- 
cumstances is entitled to the same benefit. With respect to the place 
to which that transportation may be furnished, the act of December 14, 
1942, discloses a legislative intent to provide for the return of an 
inductee to the location of his local board where he first reported for 
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delivery to an induction station, that place being considered compar- 
able to the place of acceptance for enlistment in the case of an enlisted 
man. Accordingly, in answer to question (4) you are advised that 
transportation in kind is authorized to be furnished from Norfolk, 
Virginia, to Independence, Missouri. 

5. In the ease of enlisted personnel inducted into the Naval Service under the 
Selective Training and Service Act of 1940, who exercise the option of enlisting 
in the Regular Navy or Naval Reserve in accordance with the procedure out- 
lined in paragraph 1 hereof, the question also arises as to whether the entitle- 
ment of such personnel to travel allowance on discharge is for determination in 
accordance with the provisions of reference (c) applicable to inductees, or 
whether they lose their status as inductees through exercising option, after 
induction, to enlist voluntarily and thereafter on discharge become entitled only 
to travel allowance as provided for members of the Regular Navy or Naval 
Reserve, as appropriate. Since there appears to be no prior decision clarifying 
this situation, it is recommended that a decision be obtained from the Comptroller 
General as to travel allowance payable under the circumstances hereinafter 
stated: 

(a) Man reported on 8 August 1943 to Local Draft Board at New Paltz, New 
York for delivery to induction station, was immediately transferred to Albany, 
New York for induction into the armed forces; was inducted into the Naval Serv- 
ice on 8 August 1943 and immediately enlisted in Class V-6, USNR-SV; gave 
Boston, Massachusetts as home address on shipping articles; and was sub- 


sequently discharged at the Receiving Ship, San Francisco, California on 7 April 
1944. 


(1) If discharged for the convenience of the Government is he entitled to 
travel allowance from San Francisco, California to New Paltz, N. Y. or to 


Albany, N. Y.? 

Section 126 of the National Defense Act, as amended, authorizes, 
under the conditions therein indicated, the payment of a trave] allow- 
ance to selectees and enlisted men of the services mentioned, upon dis- 
charge or release or relief from active duty. The place to which the 
travel allowance is payable varies according to the class of personnel 
involved. It uniformly has been held that enlisted personnel dis- 
charged prior to the date of normal termination of their enlistment 
contracts for the purpose of enabling them to reenlist, or for the pur- 
pose of releasing them from their contracts of enlistment to allow them 
to continue in the military service in a different status, may not be con- 
sidered as having been discharged under conditions entitling them to 
the travel allowance provided by the quoted provisions of the National 
Defense Act, as amended, but that, upon their eventual discharge and 
complete separation from the service, they are entitled to the travel 
allowance so provided to the place of entry into the service under the 
original enlistment, if the discharge is of a nature otherwise entitling 
them to travel allowance. 8 Comp. Dec. 513; 26 id. 359; 6 Comp. Gen. 
842; 23 id. 808. 

If, after induction into the naval service under the Selective Training 
and Service Act of 1940, a selectee is permitted to enlist in the Regular 
Navy or Class V-6 of the Naval Reserve, his service would be continu- 
ous and while he would not be entitled to travel allowance at the time 
his status as an inductee was terminated, the fact that he enlisted 
under the circumstances indicated would not change the place at which 
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he entered the naval service and his right to travel allowance upon 
discharge as an enlisted man may be determined under the provisions 
of the act of December 14, 1942, applicable to selectees. Cf. 23 Comp. 
Gen. 140. Since the inductee mentioned in your question was dis- 
charged for the convenience of the Government and had reported to 
the local board in New Paltz, New York, for delivery to an induction 
station, he is entitled to the travel allowance from San Francisco, 
California, to New Paltz, New York. See paragraph 10 (f) (3), 
Article 2503, United States Navy Travel Instructions and Article 
D-9103 (2), Bureau of Naval Personnel Manual. 

(2) If discharged at request of man or his dependent by reason of dependency 
(of wife and two children) existing prior to enlistment, is man entitled to travel 
allowance and, if so, to what point? 

An induciee who enlists in Class V-6 of the Naval Reserve following 
his induction, agrees to serve during the term of years fixed in his con- 
tract of enlistment. Article H-2504 (1), Bureau of Naval Personnel 
Manual. If he obtains his discharge before the term of his enlistment 
has expired, by reason of dependency (wife and two children) existing 
prior to his enlistment, his basic right to travel allowance is the same 
as that of a man who entered the Naval Reserve by enlistment with no 
prior service as an inductee. Such an enlisted man discharged because 
of dependency of a member of his family—such dependency existing 
prior to his enlistment into the military or naval service—would appear 
to havé obtained his discharge for his convenience. Under such cir-- 
cumstances, he would not be entitled to the travel allowance. See 2 
Comp. Gen. 302; id. 758; 3 id. 139. Accordingly, a Class V-6, 
USNR-SYV, inductee discharged on his application or the application 
of his dependents on account of dependency (wife and two children) 
existing at the time of his enlistment would not be entitled to the travel 
allowance. See Article D-9103 (2), Bureau of Naval Personnel 
Manual. 


(3) If discharged by reason of dependency arising subsequent to enlistment, is 
man entitled to travel allowance, and, if so, to what point? 


A discharge under such circumstances would not be for the conveni- 
ence of the enlisted man and travel allowance would be payable com- 
puted on the distance from San Francisco, California, to New Paltz, 
New York. 2 Comp. Gen. 758; Article D-9103 (2), Bureau of Naval 
Personnel Manual. 

(4) If given bad conduct discharge pursuant to sentence of summary court- 
martial not involving confinement, is he entitled to either travel allowance or 
transportation in kind including subsistence and, if so, to what point? 

It was held that under the provisions of section 7 of the Naval Reserve 
Act of 1938, 52 Stat. 1176, and similar provisions contained in Section 
11 of the Naval Reserve Act of 1925, 43 Stat. 1083, an enlisted member 
of the Naval Reserve was entitled to transportation and subsistence for 
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travel to and from active duty. See 20 Comp. Gen. 1, 3; id. 519, 520. 
However, one of the primary purposes of the act of December 14, 
1942, supra, was to authorize for enlisted members of the Naval Reserve 
a travel allowance payable upon “discharge or relief or release from 
active duty.” While said act of December 14, 1942, did not, in express 
terms, repeal the right of enlisted members of the Naval Reserve to 
transportation and subsistence when traveling from active duty, it is 
evident that the allowance thus authorized was in lieu of the transpor- 
tation and subsistence authorized by the Naval Reserve Act of 1938 to 
be furnished on release or relief from active duty. Hence, it appears 
that the act of December 14, 1942, superseded the prior provisions which 
authorized the furnishing of transportation and subsistence to an 
enlisted man of the Naval Reserve incident to his release or relief from 
active duty. Consequently, there would be no authority for the fur- 
nishing of transportation or subsistence to an inductee who enlisted 
in Class V-6 of the Naval Reserve and who was discharged as indi- 
cated in your question. Also, since his discharge was “by way of 
punishment for an offense,” he would not be entitled to travel allow- 
ance. See the answer to question (3) contained in paragraph 4 of the 
letter of May 5, 1945, supra. 

(5) If discharged for reason of underage, after it was discovered that he was 
under sixteen years of age, at time_of induction (statutory age for legal en- 
listment in Naval Reserve being seventeen years) is man entitled to either 
travel allowance from San Francisco to (a) New Paltz, N. Y., (b) Albany, N. Y., 


(c) or only to transportation in kind to home of record, Boston, Mass. as 
provided by reference (d)? 


The act of July 1, 1944, 58 Stat. 672, provides as follows: 


That appropriations which provide for pay, allowances, and transportation 
of enlisted personnel of the Navy, Marine Corps, and Coast Guard, including 
reserve components thereof, shall be available for the payment of pay and allow- 
ances to and including the date of termination of the enlistment contract, and 
for transportation home of any enlisted person whose enlistment contract is 
terminated by cancelation or discharge while under the minimum statutory or 
administrative age limit by reason of having falsely stated his age on his 
application for enlistment. 

The statutory age for legal enlistment in the Naval Reserve is 
17 years. Section 4, act of June 25, 1938, 52 Stat. 1176. The enlist- 
ment in the armed forces of a man who is underage, may be voided 
by the Government and no right to travel allowance or transportation 
in kind exists under such circumstances, except as is expressly pro- 
vided by law. 2 Comp. Gen. 612, 614. Section 126 of the National 
Defense Act, as amended, authorizes the furnishing of transportation 
in kind to enlisted men who are discharged because of underage, only 
in those instances where application for discharge is made by either 
the parent or legal guardian of the enlisted man. However, it does 
not appear that your present question has reference to a case where 
such an application was made. The provisions of the above-quoted 





















910 DECISIONS OF THE COMPTROLLER GENERAL 





act of July 1, 1944, are much broader in scope than the provisions of 
the said section 126 of the National Defense Act. The purpose of the 
act of July 1, 1944, is set forth on pages 1 and 2 of Report No. 1682 
to accompany S. 1894, of the Committee on Naval Affairs of the 
House of Representatives, as follows: 


The purpose of the bill is to permit the Navy Department to provide trans- 
portation to their homes for persons discharged from the naval service because 
they were under age at the date of enlistment and to permit them to receive pay 
to the date of such discharge. 

Several instances have occurred where, due to overenthusiastic patriotism, 
boys and young women have falsified their age in order to enter the service. 
Upon discovery of their correct age and subsequent discharge, under existing 
law, it is not legally possible to return them to their homes, but they must be 
placed on their own responsibility in whatever place they may happen to be 
discharged. It is felt that it is not in the public interest to make public charges 
of immature boys and young women and to burden already crowded communities 
with their welfare. Particularly in the case of young women, the Navy Depart- 
ment is of the opinion that separating them from the service without furnishing 
them transportation is barely short of contributing to the delinquency of a 


minor, 

The “home” contemplated by the statute would seem to be the 
actual place of residence of the enlisted persons. Hence, the enlisted 
man is entitled to transportation in kind from San Francisco, Cali- 
fornia, to Boston, Massachusetts, provided that place is his place of 
residence. 
(6) The man on 8 December 1943 moved his dependents and household effects 
to Key West, Florida, for purpose of establishing permanent residence there, 
reported such change of residence on beneficiary slip executed on 10 December 
1943 and 1 April 1944, and on date of discharge executed affidavit stating that 
his bona fide home was Key West, Florida. Subparagraph 10 (f) (1) of refer- 
ence (b) states that a man discharged pursuant to medical survey is entitled 
at his option to travel allowance or to subsistence and transportation to his 
home if a resident of the United States. In case man elects subsistence and 


transportation in kind, is he entitled thereto from San Francisco, California, 
to (a) New Paltz, N. Y., (b) Albany, N. Y., (c) Key West, Fla., or (d) Boston, 


Mass. 
The Naval Appropriation Act, 1945, 58 Stat. 308, appropriates 
funds for— 
* * * travel allowance or transportation and subsistence of enlisted per- 
sonnel upon discharge, including enlisted personnel disch: arge d on medical survey 
to their homes if residents of the United States * * 

The payment of the travel allowance authorized under section 126 
of the National Defense Act, as amended, is based upon the situation 
existing at the time the enlisted man’s active service in the military 
or naval service commenced and it is well established that, generally, 
in the absence of a clear showing to the contrary, statutes authorizing 
mileage or other allowances for travel of reservists to their home upon 
relief or release from active duty have reference to the home of the 
officer or enlisted man concerned at the time he was ordered to active 
duty. 19 Comp. Gen. 731. There is nothing in the above-quoted 
language from the Naval Appropriation Act, 1945, or in the legislative 
history thereof which indicates that the Congress intended that en- 
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listed personnel who elect to be furnished transportation and sub- 
sistence in kind upon discharge on medical survey should have their 
rights in the matter determined on a different basis. Since Boston was 
the home of the man at the time he was inducted into the Navy and at 
the time he enlisted in the Naval Reserve, he is entitled to transporta- 
tion and subsistence in kind from San Francisco to Boston. 


(7) Would the answers to the foregoing questions differ if the man in question 
had enlisted in the Regular Navy (USN-SV) instead of having enlisted in Class 
V-6, USNR-SV? In answering this question insofar as it deals with question 
(5) above it is requested that the Comptroller General disregard the parenthetical 
statement re statutory age for enlistment, and take initio consideration the 
instructions in Article D—-9109, Bureau of Naval Personnel Manual which are 
the administrative regulations governing determination of underage enlistments 
in the Regular Navy. 


The answer to questions (1) to (6) contained in paragraph 5 of the 
said letter of May 5, 1945, would be the same if the inductee had enlisted 
in the Regular Navy. 

6. It is also requested that a decision be obtained from the Comptroller General 
as to whether, on the basis of the facts set forth below, the man in question is 
entitled to travel allowance from San Francisco to (1) Charlottesville, Virginia ; 
(2) Richmond, Virginia, or (3) San Diego, California. 

(a) Man reported to Local Draft Board at Charlottesville, Virginia on 
9 September 1943, was transferred to Navy Recruiting Station, Richmond, Virginia 
where he was inducted into the Naval Service as AS, USN-I. On 29 January 
944 man chose to exercise election of enlisting in the Naval Reserve and on that 
date voluntarily enlisted in Class V-6, USNR-SV at Naval Training Station, 
San Diego, California. On 30 November 1944 man was discharged from the 
Naval Reserve at San Francisco, California for convenience of Government. 

The situation here involved is the same as that involved in question 
(1) contained in paragraph 5 of the letter of May 5, 1945, supra, except 
that here the inductee, instead of enlisting in the Naval Reserve imme- 
diately following his induction, waited over four and one-half months 
after his induction before so enlisting. However, such delay in exer- 
cising his option to enlist in the Naval Reserve did not change his situa- 
tion insofar as continuous service is concerned. Accordingly, he would 
be entitled to travel allowance computed on the distance from San 
Francisco, California, to Charlottesville, Virginia, the location of the 
local board where he first reported for delivery to an induction station. 


(B-50348) 


TRANSPORTATION OF DEPENDENTS TO UNRESTRICTED OVERSEAS 
STATIONS 


Under section 12 of the Pay Readjustment Act of 1942, dependents of naval per- 
sonnel may be transported from the United States to overseas stations, to 
which they now are permitted to travel, at a cost to the Government not ex- 
ceeding that from the last permanent station in the United States to the 
overseas station, less the cost of transportation, if any, at Government ex- 
pense to the location in the United States selected pursuant to the wartime 
act of November 28, 1943, during the period when travel of dependents to 
such overseas stations was suspended. 
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Assistant Comptroller General Yates to the Secretary of the Navy, June 21, 
1945: 


There has been received your letter of June 9, 1945 (JAG:II: 
WJG:Z L204/P7), forwarding a letter from the Bureau of Naval 
Personnel dated May 26, 1945, and requesting decision on the specific 
question contained therein as to the basis of furnishing transportation 
to overseas stations for the dependents of naval personnel on permanent 
shore duty in certain areas outside the continental limits of the United 


States to which the suspension of travel of dependents has been 
removed. 


Reference is made to paragraph 5 of section 12 of the Pay Read- 
justment Act of 1942, 56 Stat. 364, 365, 366, which provides: 


When any officer, warrant officer, or enlisted man above the fourth grade, having 
dependents as defined in section 4 hereof, is ordered to make a permanent change 
of station, the United States shall furnish transportation in kind from funds 
appropriated for the transportation of the * * * Navy * * * tohis new 
station for such dependents * * * Provided further, That if the cost of such 
transportation exceeds that for transportation from the old to the new station, 
the excess cost shall be paid to the United States by the officer, warrant oflicer, 
or enlisted man concerned: Provided further, That transportation supplied the 
dependents of such officer, warrant officer, or enlisted man, to or from stations 
beyond the continental limits of the United States, shall not be other than by 
Government transport, if such transportation is available as may be determined 
by the head of the department concerned * * *. 


“SecNav” dispatch 091541 of December 9, 1941, suspended all travel 
of dependents to overseas stations until further notice. Sections 1 
and 5 of the act of November 28, 1943, 57 Stat. 593, 594, cited in your 
letter, provide in material part, as follows: 


That officers and enlisted men of the Navy, Marine Corps, and Coast Guard, 
and the reserve components thereof when on active duty, of grades entitling them 
to transportation of dependents * * * on change of station * * * or 
upon transfer or assignment * * * to duty at places where their dependents 
for military reasons are not permitted to jointhem * * * may, upon applica- 
tion of such personnel or their dependents, be allowed * * * transportation 
for their dependents * * * from theirstations * * * to any other points 
in the United States, and from such points to new stations in the United States to 
which such personnel may be subsequently ordered for duty, and at which their 
dependents are not restricted from joining them * * *. 

” * * * * + *” 


This Act shall be effective as of December 7, 1941, and shall remain in effect 
for the duration of the present wars and for six months after the termination of 
such wars, or until such earlier time as the Congress by concurrent resolution or 
the President by proclamation may designate. 


Instructions of December 23, 1943, covering travel by dependents, 
reprinted May 31, 1944, in Navy Department Bulletin of May 31, 1944, 
44-609, provide in paragraph 6 as follows: 


Upon assignment * * * to permanent duty at places where their dependents 
for military reasons are not permitted to join them, the obtaining of transporta- 
tion or reimbursement for travel of dependents under the authority contained in 
paragraph 3 [act of November 28, 1943, cited] of this letter is optional on the part 
of the applicant or claimant concerned and if not desired may be obtained under 
existing instructions as outlined in Navy Travel Instructions order. When trans- 
portation has been furnished * * * no further transportation at the expense 
of the Government is authorized uatil the officer or enlisted man is ordered to a 
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new permanent shore station in the United States. * * * The right of election 
granted officers and enlisted men under these instructions must be exercised upon 
assignment * * * to duty at places where their dependents for military 
reasons are not permitted to join them * * *. 

It appears that by letter of Chief Naval Operations dated April 23, 
1945, Serial 205313, the suspension of travel by dependents to overseas 
stations, as it applied to travel to the Gulf, Caribbean, and Panama 
Seas Frontiers, Mexico, and Brazil, was removed so as to permit over- 
seas travel of dependents of personnel of the Naval Establishment on 
permanent shore duty in those areas. 

It is stated that in accordance with the authority contained in the 
act of November 28, 1943, swpra, and the instructions issued pursuant 
thereto, a large number of personnel obtained transportation for their 
dependents to points in the United States of their selection when 
ordered overseas and that, due to the removal of the suspension of 
overseas travel in the areas indicated, applications now are being re- 
ceived for the transportation of the dependents to the present perma- 
nent overseas stations of such personnel. Your question is as to 
what transportation, if any, now may be furnished for these de- 
pendents to proceed to the overseas station in cases where they were 
moved at Government expense under the wartime act to a point in the 
United States when the personnel concerned were ordered overseas, or 
where no move was made at Government expense under that act. 


The following hypothetical cases are submitted as illustrating your 
question : 


(a) An officer ordered from shore duty, Miami, Florida, to shore duty, Panama, 
obtained transportation for his dependents under Reference (b) [act of No- 
vember 28, 1943] from Miami, Florida, to Chicago, Illinois, at a cost of $45.00. 
He now desires transportation for his dependents from Chicago to Panama, 
which will involve a cost of $45.00 to Miami plus $130.00 to Balboa. 

(b) An officer ordered from shore duty, Miami, Florida, to shore duty, San 
Juan, Puerto Rico, obtained transportation for his dependents under Reference 
(b) [act of November 28, 1943] from Miami to San Diego, California, at a 
cost of $120.00. He now desires transportation for his dependents from Miami 
to San Juan, which will involve a cost of $80.00. 

(c) An officer ordered from shore duty, San Francisco, to shore duty, Panama, 
obtained no transportation for his dependents under Reference (b) [act of 
November 28, 1943]. He now desires transportation for his dependents from 
San Francisco to Panama. 


The dependents of naval personnel may be furnished transportation 
to a new permanent station under the permanent law at any time 
prior to receipt of notice of a subsequent change of station, within the 
limit of the Government’s obligation when the orders become effective. 
9 Comp. Gen. 439, 440. As to transfers from one overseas station 
to another overseas station, see decision of May 14, 1945, B-49419. 
The provision in the instructions of December 23, 1943, that when 
transportation has been furnished or reimbursement made for travel 
under the provisions of the act of November 28, 1943, no further 
transportation at the expense of the Government is authorized until 
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the officer or enlisted man is ordered to a new permanent shore station 
in the United States, is understood to be effective only during the 
period of the continuation of the conditions which necessitated the 
suspension of travel of dependents to overseas stations, and does not 
preclude the furnishing of transportation as authorized by the per- 
manent law, act of June 16, 1942, when it is administratively deter- 
mined that dependents may travel to overseas stations. When the 
restriction on travel of dependents to overseas stations is removed 
and the officer or enlisted man concerned requests transportation for 
his dependents to the overseas station, the transportation that may 
then be furnished is governed by the provision of the permanent law 
limiting cost of travel of dependents at Government expense to what 
the cost would be from the old to the new permanent station. 

Answering your question specifically you are advised that where no 
transportation was furnished dependents of naval personnel at Gov- 
ernment expense under the act of November 28, 1943, incident to their 
assignment to overseas stations and the suspension of travel of de- 
pendents to the area in which the station is located has been removed, 
transportation may be furnished the dependents to the overseas sta- 
tion at a cost to the Government not to exceed the cost from the last 
permanent station in the United States to the overseas station. If 
transportation was furnished the dependents or reimbursement made 
for cost of their travel, to a designated place, under the act of Novem- 
ber 28, 1943, at less cost to the Government than what the cost would 
be from the last permanent station in the United States to the overseas 
station, transportation to the overseas station may be furnished at a 
cost to the Government not in excess of the difference between the cost 
from the last permanent station in the United States to the overseas 
station and the cost of the transportation previously furnished, or the 
amount paid as reimbursement of cost of travel, incident to the over- 
seas assignment. If the cost of the transportation furnished under 
the wartime act equals or exceeds the cost from the last permanent 
station in the United States to the overseas station, no further trans- 
portation to the overseas station may be furnished at Government 
expense. 

In determining the allowable cost of transportation to the overseas 
station the requirement of the statute that transportation supplied the 
dependents to stations beyond the continental limits of the United 
States “shall not be other than by Government transport, if such trans- 
portation is available as may be determined by the head of the depart- 
ment concerned,” is necessarily for application. Accordingly, where 
travel of dependents to an overseas station is by commercial trans- 
portation the expenditure involved for overseas travel must be sup- 
ported by a determination of the Secretary of the Navy that no 
Government transport was available for the overseas travel. 
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(B-45487) 


TRANSPORTATION FROM LAST STATION TO HOME FOR DEPENDENTS 
OF ENLISTED RESERVE CORPS AND INDUCTED PERSONNEL 


The discharge of members of the Enlisted Reserve Corps, for reasons other than 
misconduct, while serving on active duty in the upper three grades may be 
considered tantamount to release from active duty in connection with which 
they are entitled under section 12 of the Pay Readjustment Act of 1942 to 
transportation of dependents from last duty station to home. 23 Comp. 
Gen. 73, amplified. 

Persons inducted into the Army under the Selective Training and Service Act of 
1940, as amended, and subsequently discharged, for reasons other than mis- 
conduct, while serving in the upper three grades without being transferred to 
a reserve component pursuant to section 3 (c) of said act may be regarded 
as released from active duty, the same as Enlisted Reserve Corps members 
discharged without being released to inactive status, so as to be entitled to 
transportation of dependents from last duty station to home, under section 
12 of the Pay Readjustment Act of 1942. 

Assistant Comptroller General Yates to the Secretary of War, June 22, 1945: 

This office has for consideration and settlement the claims of former 
Staff Sergeant Marvin R. Batchelor and former Staff Sergeant Alex- 
ander Bohachef for reimbursement of the cost of transportation of 
their dependents to their homes incident to their discharge from the 
Army because of disability incurred in line of duty. In reporting on 
such claims, favorable consideration was not recommended by the Office 
of the Fiscal Director, Army Service Forces, because of doubt as to 
whether the transportation of dependents of enlisted men of the upper 
three grades upon discharge from the service is authorized. It is un- 
derstood that such cases are representative of many similar cases which 
are expected to arise in connection with the discharge of enlisted men 
for physical disability and for other reasons as the Army is partially 
demobilized. 

In the case of former Staff Sergeant Batchelor, it appears that he 
eitered the service by enlisting November 9, 1942, at Knoxville, Ten- 
nessee, in the Enlisted Reserve Corps, established under the provisions 
of section 55a of the National Defense Act of June 4, 1920, 41 Stat. 
780, as amended. He reported for active duty January 28, 1943, at 
Fort Oglethorpe, Georgia, and was assigned to Company A, Mainte- 
nance Battalion, 16th Armored Division, Camp Perry, Ohio. He was 
discharged September 15, 1943, at Camp Chaffee, Arkansas, by reason 
of disability, while serving as a staff sergeant, Detachment of Patients, 
Attached Unassigned, 1850th Service Unit. His claim is for the 
cost of transportation of his wife from Fort Smith, Arkansas, to 
Knoxville, Tennessee, for travel to the latter place September 17 and 
18, 1943. 

In the case of former Staff Sergeant Bohachef, it appears that he 
was inducted into the Army of the United States July 1, 1942, at 
Milwaukee, Wisconsin. He was promoted to the grade of staff ser- 
geant April 20, 1943, and was discharged by reason of disability on 
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November 2, 1943, while serving in that grade and attached to the 
Detachment of Patients, Station Hospital, Camp Joseph T. Robinson, 
Arkansas. His claim is for reimbursement of the cost of transporta- 
tion of his wife for travel performed from Little Rock, Arkansas, to 
Milwaukee, Wisconsin, November 2 and 3, 1943. 

Paragraph 5 of section 12 of the Pay Readjustment Act of 1942, 
56 Stat. 364, 365, provides, inter alia, that when any enlisted man 
above the fourth grade, having dependents as defined in section 4, 
is ordered to make a permanent change of station, he shall be fur- 
nished transportation to his new station for such dependents, or he may 
be paid the commercial cost of such transportation when the travel is 
completed. Paragraph 6 of the same section broadens the scope of 
paragraph 5 by the following provisions: 

The words “permanent change of station” as used in this section shall include 
the change from home to first station and from last station to home when ordered 
to active duty other than training duty, of any officer, warrant officer, nurse, 
or enlisted man of any of the services mentioned in the title of this Act, including 
retired personnel and members of the Reserve components thereof, in a grade 
for which the transportation of dependents is authorized at Government ex- 
pense, and the change from last station to home in connection with retirement, 
relief from active duty, or transfer to a Reserve component. 

Answering a similar question with respect to the discharge of naval 
reservists, it was held in decision of August 4, 1943, 23 Comp. Gen. 
73, quoting the second paragraph of the syllabus, that : 

Where Naval reservists, including enlisted reservists retained on active duty 
beyond the periods of their enlistments, are discharged while on active duty 
rather than released to an inactive status, either because of disability incurred 
in line of duty or for other reasons not due to their own misconduct, such dis- 
charges may be considered tantamount to release from active duty so as to 
entitle them, in proper cases, to the transportation for dependents and house- 
hold effects from last duty station to home authorized by section 12 of the Pay 
Readjustment Act of 1942 in connection with release from active duty. 

The status and situation of Army reservists in such respects being 
analogous to those of naval reservists, the principles of the said de- 
cision apply likewise to them; and it follows that the discharge of 
Staff Sergeant Batchelor, a member of the Enlisted Reserve Corps, is 
to be regarded as a relief from active duty within the contemplation 
of the provisions of section 12 of the Pay Readjustment Act authoriz- 
ing the transportation of dependents. 

A somewhat different question arises in the case of Staff Sergeant 
Bohachef. He was not a reservist but was inducted into the Army 
under the provisions of the Selective Training and Service Act of 
1940. However, section 3c of that act, 54 Stat. 886, provides as to 
men so inducted that: 
Each such man, after the completion of his period of training and service 
under subsection (b), shall be transferred to a reserve component of the land 
or naval forces of the United States; and until he attains the age of forty-five, 
or until the expiration of a period of ten years after such transfer, or until he 


is discharged from such reserve component, whichever occurs first, he shall be 
deemed to be a member of such reserve component and shall be subject to such 
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— training and service aS may now or hereafter be prescribed by 
aw . 

The effect of such provision is to place inducted men on substan- 
tially the same basis as reservists, at least with respect to the condi- 
tions contemplated as affecting the transportation of their dependents 
upon termination of active service, and there appears no reason to 
apply a different rule in such cases than applied to reservists where, 
for military reasons, such active service is terminated by discharge 
instead of by transfer to a reserve component. It is concluded, there- 
fore, that men inducted into the service under the Selective Training 
and Service Act of 1940 and subsequently discharged because of dis- 
ability incurred in line of duty, or for other reasons not due to their 
own misconduct, properly may be regarded as relieved from active 
duty within the meaning of section 12 of the Pay Readjustment Act, 
supra, the same as reservists under analogous circumstances, insofar 
as the transportation of their dependents is concerned. 

The claims of the two discharged staff sergeants here involved will 
be allowed accordingly. 


(B-49587) 


CONTRACTS—EXTRA WORK—CONTRACTOR’S COST-PLUS-PERCENT- 
AGE AS INCLUDING SUBCONTRACTORS’ OVERHEAD AND PROFIT 


Under the “equitable adjustment” provisions of a District of Columbia con- 
struction contract pursuant to which the contractor is to be paid for extra 
work in accordance with change orders on the basis of actual costs of labor, 
equipment and materials, plus 15 percent thereof for overhead, profit, etc., 
any overhead and profit paid to subcontractors on labor, materials and 
equipment furnished must be regarded as coming out of, or as part of, the 
15 percent to which the prime contractor is entitled. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, June 22, 1945: 

I have your letter of May 3, 1945, wherein you request a decision 
as to the propriety of payment of $388.29 to Eugene Simpson and 
Brother, for extra work furnished pursuant to Change Order No. 3, 
during the performance of contract No. 15486, entered into July 9, 
1943, between the District of Columbia and the said company. 

Under the terms of the contract, Eugene Simpson and Brother 
agreed to furnish the material and perform the work for the con- 
struction of certain additional facilities at Gallinger Municipal Hos- 
pital, in strict accordance with the drawings and specifications made 
a part thereof, for the sum of $56,841. 

Article 3 of the contract provides: 

Art. 3. Changes.—The Engineer Commissioner may, at any time, by a written 
order, and without notice to the surety, make changes in the drawings and/or 


specifications of this contract and within the general scope thereof. If such 
changes cause an increase or decrease in the amount due under this contract, or 
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in the time required for its performance, an equitable adjustment shall be made 
as provided for in article 4 (b) hereof. * * * 


and the referred-to article 4 (b) contains the following provisions: 


(b) Adjustments.—The basis for equitable adjustments, for additional work 
authorized by the Engineer Commissioner, shall be as follows: 

(1) When changes are made in the plans or specifications under the provi- 
sions of articles 3 and 4 of the contract, to provide for additional work ordered 
by the Engineer Commissioner, * * * which cause an increase in the amount 
due to the contractor, and a difference in the contract time, the contractor shall 
when directed by the Engineer Commissioner, furnish the necessary materials, 
labor and plant and perform such additional or extra work at: 

*” * * * * + * 


(4) Actual cost of necessary labor and materials directly employed on the 
work, and such allowance for use of any plant or machinery actually employed 
on such extra work, as may be determined by the Engineer Commissioner, plus 
15% to cover the use of tools, general superintendence, office accounting, engi- 
neering expenses and profit. In addition to the foregoing, the following will be 
allowed ; the actual payments by the contractor for workmen’s compensation and 
public liability insurance; performance and separate labor (if any) bonds; and 
all unemployment and other social security contributions (if any) made by the 
contractor pursuant to Federal, District of Columbia or State statutes, which 
additional payments are necessitated by such extra work. 

Pursuant to article 3 of the contract, Change Order No, 3 was issued 
October 5, 1943, which provided that all work included in items 1 and 
6 to 14, inclusive, of the changes were to be performed on the basis of 
actual cost plus 15 percent to cover the cost of general superintendence, 
office accounting, engineering expenses and profit. The record indi- 
cates that the contractor has presented a claim for the work per- 
formed under those items which includes 15 percent commission based 
on the total amount of the cost of labor, materials and equipment 
furnished by the subcontractors plus the overhead and profit charges 
by such subcontractors on labor, materials and equipment furnished 
by them. 

You request a decision “as to whether the District of Columbia may 
legally make a payment, under the terms of article 4 (b) (4) of the 
contract, which will include a profit to the subcontractors and a 15% 
profit to the general contractor or whether the 15% profit to the 
general contractor shall also include the subcontractor’s profit.” 

Considering the language of Change Order No. 3 in connection 
with the provisions of article 4 (b) (4) of the contract, to which it 
refers, it is evident that the District of Columbia undertook to bear 
the actual costs of necessary labor, equipment and materials employed 
on the work covered thereby and to pay the contractor 15 percent of 
such costs to cover overhead, profit, etc. In addition thereto said 
article 4 (b) (4) provides for the allowance to the contractor for 
the actual payments made by it for workmen’s compensation and 
public liability insurance and all unemployment and other social 
security contributions. Hence, it must be concluded that the over- 
head and profit paid by the contractor to a subcontractor are to come 
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out of, or be regarded as a part of, the 15 percent to which it is 
entitled under the said article 4 (b) (4). 

Consequently, if correct in other respects, there appears proper for 
payment under the change order involved, the sum of $341.56, com- 
puted as follows: 


Cost of labor, materials and equipment $215.91, $61.56 and 


a eens PEN $291. 34 
eae 
Unemployment and Social Security Tax__--___------_----_----- 6. 52 

i hr ae 341. 56 


The papers are returned herewith. 


(B-50169) 
TAXES—STATE—GASOLINE—PURCHASES IN IDAHO 


The gasoline tax imposed by the State of Idaho, the legal incidence of which 
is on the vendor, may be reimbursed to a contractor furnishing service 
station deliveries of gasoline to the United States under a contract pro- 
viding that the tax-exclusive contract price be increased by the amount of 
taxes for which exemption is not granted, where gasoline was furnished in 
such quantities (300 gallons or less) as not to be within the exemptive 
provisions of the taxing statute; and, as the United States has no claim 
for refund from the State of the tax so reimbursed, exemption certificates 
need not be required of the contractor. 


Comptroller General Warren to Ben A, Guderian, Department of Agriculture, 
June 22, 1945: 


I have your letter of May 28, 1945, with enclosures, as follows: 


The attached Bureau Voucher Number 17129 in favor of the Continental Oil 
Company in the amount of $15.08 has been presented to the undersigned for 
certification. 

Included in the amount of this voucher is the Six Cents per gallon Idaho 
State Tax as provided in Chapter 163 of the 1945 Idaho Sessions Laws, Ap- 
proved March 16, 1945. Section 18 (d) of this Chapter reads as follows: 

“Sales of motor fuels for the use of the United States of America in quantities 
in excess of 300 gallons and not otherwise are expressly exempted from the 
provisions of Chapter 46, 1933 Session Laws as amended heretofore and hereby.” 

This exemption applies to both service station and bulk deliveries. 

Schedule No. 1, Class 7—Gasoline, Special Conditions, Paragraph 11 (c) (3), 
governing Contract No. TPS-66835 under which this procuremept was con- 
summated, reads as follows: 

“Tf on or after the date set for the opening of bids the appropriate tax official 
of any state or local government should authoritatively refuse to accept, in lieu 
of the payment of any applicable tax, exemption certificates issuable to the 
contractor hereunder with respect to such tax, on the grounds that any or all 
sales to the Government are not, as such, exempt from the tax, then and in 
that event the amount otherwise payable to the contractor with respect to the 
sales affected thereby shall be increased by the amount of the tax. In consid- 
eration of such increase, the bidder agrees fully to cooperate with the Govern- 
ment, to execute such forms or documents as may be required by the Gov- 
ernment, and to take such steps as may be requested by the Government in order 
to preserve to the Government any and all rights to the refund of such taxes, and 
to assist the Government in any proceedings brought for recovery thereof by 
litigation or otherwise.” 

In your decision B-43591, dated August 23, 1944, (24 Comp. Gen. 150) it was 
ruled that if the legal incidence of the tax prescribed by each of those statutes is 
upon the vendor rather than upon the vendee, there is no reasonable basis on 
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which the United States may seek a refund from any of those States of the charge 
it is required to pay on account of the applicable tax in the case of service station 
deliveries of gasoline in said States and that no useful purpose would be served 
by requiring vendors to execute tax exemption certificates covering such charges. 

I am unable to determine if the legal incidence of the tax prescribed by this 
statute is upon the vendor rather than the vendee. Copy of the State of Idaho 
Motor Fuels Tax Law, Chapter 46, Laws of 1933, as amended, and a copy of 
Chapter 163 of the 1845 Idaho Session Laws, Approved March 16, 1945, are 
enclosed. 

Your advice is requested whether I may certify this voucher in the full amount, 
including the Idaho State Tax, it otherwise being correct. If your answer is 
in the affirmative, should we require the vendors to execute tax exemption cer- 
tificates covering such charges as provided in Paragraph 11 (c) (3) of Class 7 of 
General Schedule of Supplies. 

Since we have a number of similar vouchers on hand, your early reply would 
be appreciated. 


It appears from the instant voucher and supporting papers that the 
gasoline here involved was procured at various places in the State of 
Idaho during the period March 22 to April 13, 1945, in quantities 
ranging from 2 quarts to 10 gallons for use in connection with the oper- 
ation of Government-owned motor vehicles by employees of the Soil 
Conservation Service of the Department of Agriculture. Moreover, 
while an examination of the subject contract—providing as it does for 
service-station deliveries of certain types of gasoline and lubricating 
oil in various States during the fiscal year 1945 by the contractor and 
its authorized dealers to “Government-owned or -operated motor 
vehicles”—discloses that the prices specified therein for the gasoline 
procured thereunder in Idaho did not include an item representing the 
State tax and that U.S. Tax Exemption Certificates would be furnished 
with respect thereto, it is apparent that the contractual provisions 
which are quoted in your letter require the Government to pay the con- 
tractor a charge equivalent to the tax, in addition to the specified 
prices, in all cases where the contractor was legally obligated to com- 
ply with the demand of the taxing authorities for the payment of the 
tax. 

In the decision of August 23, 1944, of this office to the Postmaster 
General, 24 Comp. Gen. 150, to which you refer, it was stated that— 

* * * the language used by the Supreme Court of the United States in its 
decision in the case of Alabama vy. King & Boozer, 314 U. 8. 1, leaves no room for 
doubt that a person who sells supplies to the United States is not—merely because 
of the immunity of the Federal Government from State taxation—exempt from 
the payment of an otherwise applicable State tax where it appears that the legal 
incidence of the tax rests upon him as the vendor and not upon the United States 
as the vendee. Hence, payment properly may be required by a State from a 
vendor of a tax of that type in the case of such sales to the United States as are 
consummated within the territorial jurisdiction of the State unless the State law 


or the regulations promulgated by the State taxing authorities with respect 
thereto except the transactions from the operation of the taxing statute involved. 


The Idaho Motor Fuels Tax Law (Chapter 46, Sessions Laws, 1933, 
as amended), provides, in pertinent part, that— 


* * * each and every dealer, as defined in this Act shall, not later than the 
fifteenth day of each calendar mopth render a statement to the Commissioner of 
Law Enforcement of the State of Idaho of all motor fuels sold, distributed, and/or 
used by him or them in the State of Idaho during the preceding calendar month, 








. 
' 
; 





















































































e 


Ye Dame OS 


_ won 





| 


DECISIONS OF THE COMPTROLLER GENERAL 921 


and pay an excise tax of six cents per gallon on all motor fuels as shown by such 
statement * * *, 

and there is nothing in the law purporting to require dealers in motor 
fuels to increase the cost of fuel sold to the United States or other pur- 
chasers for the purpose of collecting the tax. In other words, the 
tax is not laid upon the purchasers of motor fuel in Idaho but is merely 
a privilege tax imposed upon persons engaging in the motor fuel busi- 
ness within that State; and, since the tax is not to be regarded as being 
passed on, as such, to a vendee because the purchase price of the fuel 
involved in a particular case includes an amount representing a charge 
on account of the tax, it cannot be said that the incidence of the tax 
rests upon the vendee. 

Also, while it is understood that prior to the time the Idaho Motor 
Fuels Tax Law was amended by Chapter 163, Session Laws, 1945, 
approved March 16, 1945, the taxing authorities of that State did not 
insist upon the payment of the State tax in connection with gasoline 
procured for governmental purposes, yet, the provisions of the amend- 
atory act which are set forth in your letter clearly show that the Legis- 
lature of Idaho intended that the tax should be no less applicable in 
the case of gasoline sold in quantities of 300 gallons or less for the use 
of the United States than in the case of gasoline sold for other pur- 
poses. And there is no reason to suppose that the taxing authorities 
of Idaho will not regard the said statutory provisions as requiring 
the collection by them of the applicable tax in connection with service 
station deliveries of the type here involved. 

In view of the foregoing, it must be concluded that the contractor 
here involved cannot obtain exemption from the payment of the State 
tax on the gasoline covered by the instant voucher and that the Gov- 
ernment would not be justified in refusing to pay the contractor a 
charge equivalent to the tax in addition to the price otherwise fixed 
for the gasoline. 

Accordingly, you are advised that certification for payment of the 
instant voucher—which together with related papers is returned here- 
with—is authorized, if correct in other respects; and, since no reason- 
able basis is apparent for a claim by the United States for a refund 
from the State of Idaho of the amount paid to the contractor on account 
of the tax, it will not be necessary to require the contractor to execute 
a U. S. Tax Exemption Certificate with respect to the tax. 


(B-43346) 


CONTRACTS—COST-PLUS—EXPENSES OF MOVING FAMILIES OF 
TRANSFERRED EMPLOYEES 


Where a particular expenditure in connection with the transportation of the family 
of a transferred employee of a cost-plus-a-fixed-fee contractor is not within 
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the purview of the specific contract provision authorizing reimbursement of 
costs and expenses incurred by transferred employees on account of trans- 
portation of their families, such expenditure may not be considered as reim- 
bursable to the contractor under the general terms of the contract provision 
authorizing reimbursement of charges pursuant to the contractor's employee 
relations policies, even though payment to the employce may have been in 
accordance with the contractor's general practice. 

Under a cost-plus-a-fixed-fee contract providing for reimbursing the contractor 
for costs and expenses reimbursed to transferred employees on account of 
transportation of their families, a distant relative who accompanied a trans- 
ferred employee’s family in the capacity of a governess may not be regarded 
as a bona fide member of the immediate family, as required under a fair 
and reasonable construction of the contract, so as to entitle the contractor to 
reimbursement of traveling expenses paid on account of such person. 

The traveling expenses of a nurse engaged to accompany the family of a trans- 

ferred employee of a cost-plus-a-fixed-fee contractor may not be reimbursed 

under a contract providing for reimbursement to the contractor for costs and 
expenses reimbursed to transferred employees on account of transportation 
of their families. 


Comptroller General Warren to Col. W. B. Miller, U. S. Army, June 23, 1945: 

There has been received by reference from the Fiscal Director, 
Headquarters, Army Service Forces, your letter of April 27, 1945, 
requesting a decision as to whether you are authorized to make pay- 
ment on reclaim bureau voucher 3694 stated in favor of E. I. du Pont 
de Nemours and Company under cost-plus-a-fixed-fee contract No. 
W-Ord-521-DA-W-Ord-8 dated September 11, 1941, in the amount 
of $203.80, representing the cost of traveling expenses of a nurse and 
governess who accompanied employees being transferred to the project 
site. 

The said amount was deducted on D. O. voucher 21180 in your 
November, 1944 account as a result of an exception which had been 
taken on D. O. voucher 52565 in your December, 1943 account by the 
Audit Division of the General Accounting Office for the reason that 
the nurse and governess were not members of the immediate families 
of the transferred employees. 

In a letter dated March 24, 1945, attached to the voucher, the con- 
tractor has submitted the following pertinent statement in support of 
the claim: 
The amounts in question represent portions of the expenditures incurred 
by Dr. W. A. Dew and T. W. Cummins, Jr., employees transferred by the Com- 
pany to Oklahoma Ordnance Works. As set forth in our letter of March 14, 1944, 
Dr. Dew’s wife was not in good health at the time of his transfer and Dr. Dew 
himself had been seriously ill not long prior thereto. A distant relative had lived 
with them and had acted as governess for their children. When Dr. Dew was 
transferred to Oklahoma it was deemed appropriate that this relative go with 
him, continuing to be a member of his household and to assist in caring for the 
children at his new location. The portion of Dr. Dew’s expenses which is ques- 
tioned relates to the transportation of this relative. 

With respect to Mr. Cummins, the expenses in question were incurred in con- 
nection with the transportation of a nurse who accompanied Mr. and Mrs. 
Cummins on the trip to Oklahoma for the purpose of caring for Mrs. Cummins, 
who was in poor health, and two very small children. 

In the case of Dr. Dew it is believed that the relative referred to, being a 
member of his household, constituted a member of his family within the meaning 


of that term as used in paragraph d. of Section 1 of Article V-A of Contract 
No. W-ORD-521, DA~W-ORD-8, as amended, and that the expenditure made 
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in connection with her transportation is reimbursable thereunder. If there is 
any doubt about the matter, however, we believe that the reimbursability of 
the expenditure is established by reference to paragraph m. of Section 1 of 
Article V—A of said contract as amended, which provides that the contractor is to 
be reimbursed for: 

“m. Extra compensation to employees (excluding extra compensation under the 
Contractor’s Bonus Plan), discontinuance wages and charges under welfare 
and other employee relations policies maintained by the Contractor; Provided 
that the Government shall.be chargeable therefor only insofar as the same 
are consistent with the general employee relations policies existing throughout 
the Contractor’s organization, or are incurred pursuant to agreement made as a 
result of collective bargaining with the representatives of employees, or are 
expressly authorized in writing by the Contracting Officer.” [Italics supplied.] 

The above quoted provisions, we suggest, also govern the expenditures of 
Mr. Cummins, 

It is the general policy of the Contractor to reimburse employees, transferred 
from one location to another in the interest of the Contractor’s business, for 
all reasonable expenses incurred by them in connection with such transfer. The 
responsibility for determining whether or not particular expenditures are 
reasonable rests with the representative of the Contractor’s management who is 
charged with the duty of reviewing the expense account which the transferred 
employee is required to submit for approval prior to receiving reimbursement. 
The reviewing official takes into consideration all of the circumstances sur- 
rounding the particular case in making his examination of the account. The 
circumstances surrounding the cases of Dr. Dew and Mr. Cummins were such 
that the expenditures in question were deemed to be reasonable and the Con- 
tractor, therefore, reimbursed the employees for them. 

Since the amounts in question were reimbursed to the employees in accordance 
with the Contractor’s general employee relations policy; and since the above 
quoted language of the contract states that the Contractor is, in turn, to be 
reimbursed for such expenditures by the Government, it is respectfully sub- 
mitted that the exception heretofore taken by the General Accounting Office 
should be removed and reimbursement to the Contractor approved. 


With reference to the contractor’s contention that the reimburse- 
ment of the expenses involved was in accordance with its general 
practice and, therefore, was considered as being authorized under the 
contract, it seems clear that, while paragraph m, section 1, article V—A, 
of the contract, provides in general terms for reimbursing the con- 
tractor for charges pursuant to its “employee relations policies,” the 
question as to the reimbursability of employees’ transfer expenses 
must be determined on the basis of paragraph d (3) of the said sec- 
tion which specifically provides for reimbursement to the contractor 
for: 

(3) Costs and expenses reimbursed to employees of the Contractor transferred 
to or from the plant on account of transportation of themselves, their families 
and their household goods. 

By its terms the contract thus expressly limits the transfer expenses 
which may be reimbursed thereunder to those incurred by the employees 
on account of the transportation of themselves, their families and 
their household goods. The word “family” has been used to designate 
many and varied types of relationships, but the courts have held that 
in its most common sense the word implies father, mother, and children 
and immediate blood relatives. Collins v. Northwest Casualty Co., 
180 Wash. 347, 39 P. 2d 986, 989, 97 A. L. R. 1235; Franklin Fire Ins. 
Co. v. Shadid, 68 S. W. 2d 1030, 1032. Here, the record shows that 
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the governess was merely a distant cousin of the employee whom she 
accompanied and it is understood that the nurse bore no relationship 
whatever to the employee who engaged her services for the trip It 
thus appears that in neither instance were the said individuals bona 
fide members of the employees’ immediate families as required under a 
fair and reasonable construction of the contract. 

Accordingly, and since it further appears that the traveling ex- 
penses of the governess and nurse were incurred primarily for the per- 
sonal convenience and comfort of the employees and their families, 
payment on the voucher is not authorized. 

The voucher, together with the supporting paper submitted with 
your letter, is returned herewith. 


(B-48675) 


COMPENSATION—RATES—LIMITATIONS—CONTRACT SERVICES 


The lump-sum price stipulated in a Navy Department contract with a steam- 
ship company for the technical and professional services of a designated 
individual—the company’s Salvage Master—in connection with the refloat- 
ing of a particular vessel, may be paid without regard to the $25 per day 
limitation in the appropriation chargeable, Maintenance, Bureau of Ships 
1943, on the amount payable for the part time or intermittent services of 
scientists and technicists employed by contract, whether the Salvage Master’s 
services be viewed as having been engaged through an intermediary or, dis- 
regarding the form of the contract, by direct hire. 


Comptroller General Warren to the Secretary of the Navy, June 23, 1945: 
There has been considered your letter of March 21, 1945, JAG: 11: W 
JG: zL4-3 (Inter-Island Steam Nav. Co.) as follows: 


There is forwarded herewith a letter from the Commander Service Force, Pacific 
Fleet, dated January 16, 1945, with enclosures and accompanying endorsements, 
relative to the payment of the enclosed bill of the Inter-Island Steam Navigation 
Company, Ltd., Honolulu, Hawaii, in the amount of $1,000, for services rendered 
in connection with the refloating of the S. S. BARBARA OLSON during the 
period April 8 to April 21, 1943, as per contract copy enclosed, dated April 7, 
1943. 

Under the terms of the contract, the contractor expressly agreed to assist in the 
refloating of the S. S. BARBARA OLSON and “immediately to that end does 
agree to detail its said Salvage Master to proceed via air transportation to Fan- 
ning Island, thereat to confer with Government officials and the Master of said 
vessel, and to offer and give to the Salvage Officer in charge of salvage opera- 
tions all such technical and professional advice as is necessary and warranted in 
the circumstances to accomplish the successful refloating of said vessel,” in con- 
sideration for which the United States agreed to pay the contractor as full 
compensation for said services the sum of $1,000. 

The Naval Appropriation Act, 1943, under the appropriation “Bureau of Ships,” 
subhead “Maintenance, Bureau of Ships” (56 Stat. 59), provides: 

“* * * payment of part-time or intermittent employment in the District of 
Columbia, or elsewhere, of such scientists and technicists as may be contracted 
for by the Secretary of the Navy, in his discretion, at a rate of pay not exceeding 
$25 per diem for any person so employed * * *” 

The Navy Department is in doubt as to the legal availability of the appropria- 
tion 1730601.1, Maintenance, Bureau of Ships, 1948, for payment of the enclosed 
bill because of the above-quoted statutory inhibition against the payment of part- 
time or intermittent employment for personal services under contract at a rate of 
pay in excess of $25 per diem to any person so employed. 
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Your decision is requested as to whether or not the appropriation “Mainte- 
nance, Bureau of Ships, 1943” may be considered legally available for payment 
of the enclosed bill of the Inter-Island Steam Navigation Company, Ltd., in the 
amount of $1,000. 

Aside from the question whether payment of the contract price 
would be in contravention of the limitation contained in the appropri- 
ation “Maintenance, Bureau of Ships,” supra, it may be observed 
that since said appropriation specifically authorizes expenditures there- 
from for “salvage and salvage services for naval floating property,” 
it clearly is available for the cost of obtaining services of the nature 
furnished under ‘the contract here involved; that is to say, while 
the term “salvage services” generally would contemplate the utiliza- 
tion of equipment and supplies to be furnished by a contractor in ad- 
dition to personal services, the fact that in connection with the accom- 
plishment of a particular salvage job, as here, there arises the neces- 
sity to contract for technical or professional advice, only, i. e., purely 
personal services, would not operate to exclude such a contract from the 
scope of said appropriation authority. 

The authorization contained in the appropriation to pay certain per- 
sons a per diem rate of compensation limited to $25 for part-time or 
intermittent employment, under an instrument designated as a con- 
tract, represents an exemption from the Civil Service laws and regula- 
tions and from the provisions of the Classification Act of 1923, 42 Stat. 
1488, as amended, and clearly establishes the status of such persons as 
officers or employees of the United States who perform their work un- 
der the supervision and control of the Government. See 23 Comp. 
Gen. 425, 428. And, there can be no doubt that said provision of law 
contemplates a direct employment of the persons whose services are 
desired, rather than the consummation of an agreement or contract 
with an intermediary agency to furnish such services. 22 Comp. Gen. 
700; 9 id. 169. 

However, there would appear to be warranted the view that the 
instant contract is not required to be construed as having been en- 
tered into under the authority of the provision of law in question. 
The obligation under the contract to assist and advise in order to ac- 
complish the successful refloating of the vessel was that of the Inter- 
Island Steam Navigation Company, Ltd., and not that of its Salvage 
Master, and since the purpose of the contract was the accomplishment 
by the company of a specific object or work the character and extent 
of which was clearly defined and measured, without control or super- 
vision by representatives of the Government, it would seem logically 
to follow that the specific designation in the contract of a particular 
individual to perform that service—presumably because of his special 
qualifications and training—did not result in a direct hiring of his 
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services or constitute him an employee of the United States within 
the purview of the involved appropriation provision. 

As a general rule purely personal services for the Government are 
required to be performed by Federal personnel under Government 
supervision (6 Comp. Gen. 140; 15 id. 951; 17 éd. 300) but, since the 
said rule is one of policy and not of positive law, this office has author- 
ized the procurement of personal services by contract under circum- 
stances indicating that the need for direct Government supervision is 
not imperative. See, inter alia, 13 Comp. Gen. 351; 17 éd. 87, 300; 21 
id. 388, 400; 24 td. 272. Further, it has been held that where a par- 
ticular job or work is required to be done entailing temporary per- 
sonal services and which no employee of the Government is qualified 
or available to perform—as appears to have been the case in the pres- 
ent matter—such services may be regarded as nonpersonal and may 
be engaged by contract. See, for example, 6 Comp. Gen. 180, wherein 
there was authorized a contract with a company to furnish the serv- 
ices of turbine experts under such circumstances. However, even if 
it be deemed necessary to disregard the form of the contract and con- 
strue it as a direct hiring of the Salvage Master’s services, there would 
not be required the conclusion that he was employed under the author- 
ity in the appropriation to pay a per diem compensation for part- 
time or intermittent employment, since it would seem clear that he 
was engaged solely for the purpose of performing a specific job—at 
a fixed price for the job without regard to the time required for its 
completion—in connection with which he did not render himself sub- 
ject to the supervision and control of the Government. Such a view 
is in accord with the decision in 24 Comp. Gen. 414, wherein it was 
held that an individual contracting to prepare and deliver a series 
of lectures to the School of Military Government did not become an 
employee of the Government within the meaning of a statutory pro- 
vision (section 9, Military Appropriation Act of 1944, 57 Stat. 368), 
substantially similar to that here involved, authorizing the employ- 
ment by contract of architects, engineers, or firms or corporations 
thereof at a rate of compensation not to exceed $25 per day. The basis 
for such holding was stated as follows: 

* * * An individual contracting his services under section 9 of the Military 
Appropriation Act of 1944 renders himself subject to the continuous supervision 
and contro] of his official superiors during the period of his contract, while an 
individual contracting with the Government to prepare and deliver a lecture or a 
series of lectures on definite dates owes no duty to the Government other than 
specific performance under the contract, the whole transaction being, in fact, 


closely analogous to the production and delivery of a tangible article pursuant 
to a contract of sale. 


In view of the foregoing and since, as hereinbefore indicated, the 
authority contained in the appropriation “Maintenance, Bureau of 
Ships” to engage “salvage services” reasonably is to be regarded as 
covering services of a purely ‘personal nature, I have to advise that 
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said appropriation may be considered as legally available for payment 
of the amount stipulated in the contract. 
The papers are returned herewith. 





(B-50126) 


TRANSPORTATION OF DEPENDENTS—MARRIAGE EN ROUTE TO NEW 
STATION 


The effective date of a Marine Corps officer’s orders directing a permanent change 
of station, under U. S. Navy Travel Instructions, being the date of detach- 
ment when no leave or delay en route is authorized in the orders, the depend- 
ency of an officer’s wife whom he married while on leave authorized subse- 
quent to the date of detachment from one station and prior to reporting to 
another may not be regarded as having existed when “ordered to make a 
permanent change of station,” within the contemplation of the provisions 
of section 12 of the Pay Readjustment Act of 1942 authorizing transportation 
of dependents. 


Assistant Comptroller General Yates to Lt. F. E. Sydlowe, U. S. Marine Corps 

Women’s Reserve, June 25, 1945: 

There has been received your letter of May 24, 1945, requesting 
decision whether you are authorized to make payment on the vouchers 
transmitted therewith constituting the claims of Platoon Sergeant 
Harold Courtright, USMC, First Lieutenant Jack V. Bigford, 
USMCR, Captain E. J. Cunningham, USMCR, Captain George 
Codrea, USMCR, and Major 8.8. Corbett, Jr., USMC, for transporta- 
tion of their dependent wives, under the circumstances hereinafter 
shown. 

You state the records of Headquarters, U. S. Marine Corps, show 
that Platoon Sergeant Courtright was married at Bear Lake, Michi- 
gan, on July 3, 1944, while on leave from the vessel on which he was 
assigned, and that the home yard of such vessel was Norfolk, Virginia. 
A certificate attached to the voucher dated May 5, 1945, issued in lieu 
of orders, shows that the claimant was ordered from sea duty or from 
a place where dependents were not permitted to go, under orders of 
December 15, 1944, to permanent duty at Camp Lejeune, North Caro- 
lina. He certifies that his dependent wife was located at 238 Ann 
Street, Grand Rapids, Michigan, on receipt of his orders, and that she 
traveled therefrom to Camp Lejeune, between January 18 and 21, 
1945. 

Paragraph 5 of section 12 of the Pay Adjustment Act of 1942, 56 
Stat. 364, 365, 366, provides: 

When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4 hereof, is ordered to make a perma- 
nent change of station, the United States shall furnish transportation in 
kind * * * Provided, That for persons in the naval service the term “per- 
manent station” as used in this section shall be interpreted to mean a shore 


station or the home yard or home port of the vessel to which the person con- 
cerned may be ordered; and a duly authorized change in home yard or home 
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port of such vessel shall be deemed a change of station: Provided further, That 
if the cost of such transportation exceeds that for transportation from the old 
to the new station, the excess cost shall be paid to the United States by the 
officer, warrant officer, or enlisted man concerned * * * And provided fur- 
ther, That in lieu of transportation in kind authorized by this section for 
dependents, the President may authorize the payment in money of amounts equal 
to such commercial transportation costs for the whole or such part of the travel 
for which transportation in kind is not furnished when such travel shall have 
been completed. 

Claimant’s detachment from duty on a vessel having Norfolk, Vir- 
ginia, as its home yard, and his assignment to permanent duty at Camp 
Lejeune, North Carolina, constituted a permanent change of station, 
entitling him to reimbursement of the cost of commercial transporta- 
tion for his dependent wife from Grand Rapids, Michigan, the place 
where she was located on receipt of his orders, to Camp Lejeune, 
North Carolina, not to exceed the cost from his old station, Norfolk, 
Virginia, to Camp Lejeune. 

You state that First Lieutenant Jack V. Bigford was detached from 
duty overseas and was ordered to temporary duty at the Marine Corps, 
Air Depot, Miramar, San Diego, California, by orders dated August 
14, 1944, that by orders dated September 14, 1944, he was ordered to 
permanent duty at Cherry Point, North Carolina, that such orders 
granted him 30 days leave of absence, and that on September 25, 
1944, while on authorized delay, he was married at Seattle, Washing- 
ton. Contrary to your statement the certificate in lieu of orders of 
August 14, 1944, shows that such orders directed a permanent change 
of station to the Marine Corps Air Depot at San Diego, California. 
A copy of such orders also attached to the voucher shows by 10th 
indorsement thereon dated September 7, 1944, that he reported and 
was assigned to Headquarters Squadron, Personnel Group, for duty 
on that date. A copy of the orders of September 14, 1944, was not 
attached to the voucher as stated. Inasmuch as the oflicer’s assign- 
ment at San Diego under the orders of August 14, 1944, was to per- 
manent duty, and he was not married until September 25, 1944, no 
right to transportation of dependents accrued under such orders. No 
decision can be made as to any rights to transportation of dependents 
that this officer may have under the orders of September 14, 1944, 
due to the fact that a copy of such orders was not submitted. 

A certificate dated December 8, 1944, issued under the provisions of 
the act of October 14, 1942, 56 Stat. 786, in lieu of secret or confidential 
orders of April 9, 1944, shows that Captain Edward J. Cunningham 
was detached from permanent duty outside the continental limits 
of the United States and permanently assigned to Camp Lejeune, 
North Carolina. You state that the 5th indorsement on such orders 
dated May 25, 1944, authorized a delay of one month in reporting to 
the new permanent station, and that Captain Cunningham was married 


while on authorized delay at Flushing, Long Island, New York, on 
June 10, 1944, 
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Article 2505-1 (c), U. S. Navy Travel Instructions, provides that: 


To be entitled to transportation the dependency must exist on the effective 
date of the order to make a permanent change of station. The effective date of 
an order issued to an officer, not involving leave or delay en route, is the date of 
detachment. * * * When leave or delay prior to reporting to the new station 
is authorized in the order, the amount of such leave or delay will be added to 
the date of detachment in the case of an officer * * *. Proceed and travel 
time will not be used in determining the effective date. 


Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 365, 366, 
provides for the transportation of dependents at public expense when 
the officer “is ordered to make a permanent change of station.” A 
right to transportation of dependents accrues under the statute only 
when the officer has a dependent, or dependents, on the effective date 
of the orders directing a permanent change of station. 2 Comp. Gen. 
712; 4 id. 438. By orders dated April 9, 1944, Captain Cunningham 
was ordered from a station overseas to permanent station at Camp 
Lejeune, North Carolina. Since these orders did not involve leave or 
delay en route, the effective date thereof, under the above cited regu- 
lations, was the date of his detachment from the overseas station. 
Captain Cunningham had no wife on the effective date of his orders to 
make a permanent change of station, and no right accrued by reason 
of his marriage at Flushing, Long Island, New York, on June 10, 1944, 
while on leave authorized May 25, 1944, while en route to his new 
station. 

It appears that Major S. S. Corbett was detached from duty overseas 
and was ordered to permanent station at Marine Barracks, Quantico, 
Virginia, by orders dated March 16, 1944. While en route to his new 
station, he was authorized, March 24, 1944, to delay 30 days in report- 
ing to his new station, and during such delay he was married on 
April 4, 1944, at Portland, Oregon. His claim is for reimbursement 
of cost of transportation from Portland, Oregon, to Quantico, Virginia. 
Since he had no dependent on the effective date of the orders directing 
a permanent change of station, he is not entitled to the transportation 
claimed. 

It appears that Captain George Codrea was detached from duty 
overseas and ordered to permanent duty at Camp Pendleton, Ocean- 
side, California, by orders dated July 21,1944. While en route to his 
new station he was authorized, August 16, 1944, to delay 30 days in 
reporting at his new station, and during such delay he was married 
on September 4, 1944, at Akron, Ohio. Since he had no dependents 
on the effective date of these orders, payment of his claim for reim- 
bursement of the cost of transportation of his dependent from Akron, 
Ohio, to Oceanside, California, is not authorized. 

Reference is made to decisions B-40174, dated April 11, 1944, and 
B-44576, dated April 16, 1945, 24 C. G. 750, as creating a doubt as to 
the proper consideration of the claims submitted. In B-40174 the 
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officer was detached from a permanent duty station outside the con- 
tinental limits of the United States, and was ordered to the U.S. Naval 
Hospital, San Diego, California. While thereat he was married, and 
thereafter he received orders assigning him to permanent station at 
the Naval Air Station, Jacksonville, Florida. Upon the effective date 
of his orders assigning him to permanent station in the United States 
he had a dependent wife, and under the statute the cost of her trans- 
portation could not exceed that “from the old to the new station.” 

lowever, where dependents are restricted from going to overseas sta- 
tions, the amount it would have cost to have transported the de- 
pendents to the usual port of entry in returning from the overseas 
station is not a measure for determining the constructive cost of travel 
to the new station. See the decision of March 12, 1948, B-26966. 
Accordingly, the measure of allowance under such decision is from 
the place where dependents, otherwise entitled to transportation, are 
located at the time of receipt of the orders directing a permanent 
change of station, to the new station not to exceed the cost from the 
usual port of entry for Government transports, to the new station. 

The voucher constituting the claim of Platoon Sergeant Courtright 
is returned herewith, and if otherwise correct, payment is authorized 
on such voucher within the limitation hereinabove indicated. Pay- 
ment ‘on the remaining vouchers is not authorized and they will be 
retained in this office. 


(B-50260) 


OFFICERS AND EMPLOYEES—REINSTATEMENT AFTER MILITARY 
DUTY 


In the case of permanent employees of the War Department who, when they 
entered upon military duty, were furloughed or separated from the higher 
positions in which they were serving on account of the absence of other em- 
ployees on military duty, none of the original positions being “earmarked” 
for any particular employee, reemployment benefits may be granted under 
the Selective Training and Service Act of 1940, as amended, on the basis of 
the position last occupied. 24 Comp. Gen. 729, amplified. 


Comptroller General Warren to the Secretary of War, June 25, 1945: 
I have your letter of June 4, 1945, as follows: 


Your decision of April 9, 1945 (B-48455) to the Federal Security Administrator 
has been noted and it is considered most essential that the facts which obtain 
in this Department be submitted for your review. We feel that these facts vary 
substantially from those which existed in the Federal Security Agency and we 
are of the opinion that the principles announced in connection with Case 1 as dis- 
cussed in your decision cannot be applied here without serious injustice and im- 
pairment of our working force. 

In any organization which has expanded as much and as rapidly as has the 
War Department in the past four years, it is most natural that the cadre group 
of permanent employees should have been promoted to positions of greater re- 
sponsibility. In addition to these broadened opportunities for advancement, pre- 
vailing unstable conditions have resulted in a very high rate of turnover thereby 
increasing the number of promotions for competent employees who remain. A 
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substantial part of these promotions within the service have been brought about 
by the replacement of persons entering the military service but, in general, this 
latter contingency has been overshadowed by other causes for promotions. 

The original instructions issued by the Department to govern replacement of 
employees on military furlough provided that all such assignments should be 
designated as of indefinite duration pending return of the original incumbent. At 
that time it was contemplated that the employee would be absent for the year’s 
training stipulated by the then recent Selective Training and Service Act of 1940; 
the need for application of that act and its procedural implementations to a war- 
time organization was not foreseen. Basically, it was required that positions be 
“earmarked” for the absent trainees, a practice which appears to have been prac- 
ticable and desirable for the Federal Security Agency. As a corollary to this 
requirement, of course, the incumbent who replaced the furloughed employee was 
reduced to his former position, if any, prior to his (the later incumbent’s) furlough 
for military service. 

It will be apparent that this practice was feasible so long as the Department 
remained stable both as to size and organization. In the years that have elapsed, 
however, sO many changes have occurred that, with few exceptions, the original 
“earmarking” practice has become unsupportable. Moreover, this practice came 
to be regarded as manifestly unjust to the employee, whether permanent or war 
service, who entered the service during occupancy in a position previously held 
by a furloughee. This inequity can best be illustrated by the following situations 
which are known to have occurred in numerous instances : 


Example 1 

A, an employee in a CAF-—5 position, enters the armed forces and B, a CAF, 
is promoted to replace him, his tenure contingent of A’s return. After A’s de- 
parture, the volume of work increases and three additional CAF-5 positions are 
justified. C, a CAF 4, is promoted to fill one of them. Later B enters the armed 
forces and is demoted to CAF-4 and furloughed. C also enters the service but is 
furloughed from CAF-5 because his position is not encumbered. Upon the return 
of these men, A has a legal right to the original position and C must be placed in 
the other CAF-5 position, if it still exists, or to one of like seniority, status, and 
pay, if retrenchment has required its abolition. B, on the other hand, has rights 
only in his CAF position despite his apparent priority over C. 


Ezample 2 


O was a CAF-11 rate analyst in the Army Transport Service, Quartermaster 
Corps, and was furloughed for military service. P a CAF-9 analyst was pro- 
moted to replace him and was, in turn, furloughed. After P’s departure the 
Army Transport Service was abolished and its functions incorporated in a newly 
created Transportation Corps. Tremendously increased work load required that 
several CAF-11 rate analyst positions be established. O and P were not specifically 
identified with any of the new positions in the Transportation Corps, although it 
was recognized that they became reemployment liabilities of that organization. 
Under the Department’s reemployment policy, P would have priority over the 
incumbents of the new CAF-11 positions upon his return, but because he had 
held the original rosition subject to O’s return, your decision indicates that he 
may not be granted full benefits after reemployment. Any later incumbent in 
one of the CAF-11 positions who entered military service would receive such 
benefits upon meeting all of the conditions for restoration. 


Example 3 


X, an engineer at P—4, is commissioned in the Army and Y, his P-3 assistant, is 
promoted to replace him on an indefinite basis. Later Y is inducted into the sery- 
ice and is demoted prior to furlough. At the time of his departure a change in the 
installation’s mission requires extensive reorganization and the positions of X 
and Y are abolished. Three new P-4 positions, any of which either X or Y is 
competent to fill, are created and Z, a former P-3 is promoted to fill one of them 
He is later furloughed and upon the return of the three men, X and Z are entitled 
to P-4 positions in the new organization. Y, under your recent decision, must be 
placed in a job of like seniority, status, and pay to his abolished P-3 position if 
he is to be given credit for the time spent in military service toward within- 
grade salary advancement. 

The above examples are stated in terms of the Classification Act of 1923, as 
amended, but the condition is not restricted to that category. On the contrary, 
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the situation in the ungraded service is more complex, if anything, because of 
the greater degree of operating flexibility which that service permits. 

Because of its great expansion and far-reaching reorganizations, the War 
Department has not considered it feasible to designate particular positions as 
permanent or temporary. Such a bookkeeping process would require an ex- 
tensive staff with no substantial operating advantage. Similiarly, promotions 
in the Department have not been distinguished as to permanent or war service 
duration, nor does it appear that such an arrangement is contemplated by War 
Service Regulation VI or other controlling Civil Service directives. It is fully 
appreciated that the liquidation of war-time organization will require whole- 
sale readjustment of our position structure, reductions in force, reassignments and 
demotions. This tremendous task cannot be accomplished on an individual posi- 
tion basis, however, and neither the efficiency of the service nor equity to em- 
ployees would be served by such a process. Rather, we firmly believe that these 
adjustments can only be made on an organization-wide basis, using the criteria 
provided by law and civil service regulations (the relative employment tenure, 
veterans’ preference, length of service, and efficiency of competing individuals). 

The circumstances described above resulted in a very bad administrative situa- 
tion whenever field appointing officers attempted to follow the Department’s in- 
structions regarding “earmarking” the positions of employees in the military 
service. It was recognized that the practice of demoting an employee prior to 
furlough was destructive to his morale and possibly in conflict with the apparent 
intent of Congress that the rights of employees entering the service should be 
liberally construed. Non-compliance with this aspect of the Department’s per- 
sonnel instructions developed on a very broad scale and with the full knowledge 
of this office. In view of that condition and since most of the original positions 
of the Department had lost their identity during expansion and reorganization, 
it was considered necessary and desirable to abandon the original plan to 
“earmark” specific positions. The Civilian Personnel Regulations of the Depart- 
ment now provide that: 

“The employee entering on active duty in the armed forces will be fuloughed 
or separated from the position last occupied except in those cases where he 
had been promoted, demoted, or reassigned to that position for a temporary 
period of specified duration. In the latter instance, he will be returned to his 
regular position prior to furlough or separation.” 

It is not now required, therefore, that an employee be demoted prior to 
furlough when he occupies a position previously held by another employee in 
the military service. This appears entirely proper and workable since, in the 
event the original incumbent does not return, the replacement would be entitled 
to the position under that provision of War Service Regulation XIII which 
assures to him any promotions which would have been granted had he not en- 
tered the military service. The fact of prior promotion is ample evidence of his 
right to the higher grade position. The contingency of both or several employees 
returning to the same position can be met by providing a position of like 
seniority, status and pay to the later incumbents or by demotion of such later 
incumbents which can be justified on the basis of the earlier position adjustments 
and current needs of the service. 

You will appreciate that this Department faces a very serious problem in 
meeting its responsibility to the thousands of employees who have left its service 
to enter the armed forces. The satisfactory adjustment of restored veterans 
demands that all sources of potential friction be eradicated wherever possible. 
In view of the factual situation described above, it is most certain that any 
attempt to deprive an employee of within-grade salary increase because of the 
accident of his prior occupancy in a position previously held by another fur- 
loughee will create such friction. Employees B, P, and Y in the examples out- 
lined above will not be convinced of the necessity for drawing fine lines of 
distinction under statutes which purport to protect them against any loss as a 
result of military service. In view of the fact that no actual service has been 
rendered at a lower salary rate and if the employee is restored to the position 
last held in an active duty capacity or at the same level, the Department would 
find it most difficult to defend the logic of withholding the benefits apparently 
authorized by law. 

Unless you find that this factual condition does not warrant a different con- 
clusion from that reached in your decision of April 9, 1945, it is firmly believed 
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that a different application should be authorized here. Your decision on this 
question is respectfully solicited. 

It is understood from the second paragraph of your letter that the 
several problems presented relate exclusively to old line permanent em- 
ployees of the War Department and that you do not contend that 
employees coming into the service of the War Department during the 
period of the war under war service appointments are entitled, as a 
matter of right, to reemployment benefits. 

The decision of April 9, 1945, B-48455, 24 C. G. 729, to which you 
refer, held so far as here material, as follows: 

* * * the right of such an employee to restoration with reemployment 
benefits relates to his original permanent position rather than to the position 
of some other employee absent in the military service which he held temporarily 
at the time he entered the armed forces. This office is in agreement with the 
views expressed by the Director of Selective Service quoted in the last paragraph 
of your letter. 

The views of the Director of Selective Service, thus concurred in, 
were stated as follows: 

Generally speaking, one who is employed to fill the place made vacant by a 
person entering service occupies a temporary status and has no reemployment 
rights even though he subsequently enters service. There may be exceptions to 
this, however. For example, suppose that A, a permanent employee, enters 
service and B, also a permanent employee is upgraded or transferred into A’s 
place and then enters service; if they return, they are entitled to reinstatement 
in their original permanent positions. It is the character of relationship be- 
tween the employer and employee, whether “temporary” or “permanent,” that 
should govern rather than the particular assignment being carried out at the 
time of entry into service. (Source: Pamphlet—Information Concerning the 
Veterans’ Assistance Program of the Selective Service System, November 24, 
1944, p. 40). 

Section 8 (b) of the Selective Training and Service Act approved 
September 16, 1940, 54 Stat. 890, as amended by the act of July 28, 
1942, 56 Stat. 724, clearly and definitely limits reemployment benefits 
to those who occupy positions other than temporary when they en- 
tered the armed forces. In taking official action with respect to pay- 
ments or proposed payments in such cases, this office has no choice 
but to apply the law as it is written to the facts presented in a par- 
ticular situation. There is realized the impracticability of adopting 
a definite formula that could be followed strictly in every situation 
which may arise in making the salary adjustments necessitated by the 
return from military service of persons having reemployment rights 
under the law. Also, there is appreciated the desirability of effectuat- 
ing the reemployments required under the law with the least possible 
disturbance of other employees in the organization. 

In the decision of April 9, 1945, supra, consideration was given to the 
provisions of the law with relation to the facts there presented, which 
disclosed that the original position of each of the employees entering 
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the armed forces had been earmarked for him—a practice which you 
state is not being followed in the War Department. Reference is made 
particularly to that portion of the statement of the Director of Selec- 
tive Service, with which this office agrees, that “It is the character of 
relationship between the employer and the employee whether ‘tem- 
porary’ or ‘permanent,’ that should govern rather than the particular 
assignment being carried out at the time of entry into service.” Hence, 
if the employees of the War Department regarding whom your present 
submission is made, were serving under permanent appointments, as 
distinguished from temporary or war service appointments (see 
opinion of the Attorney General of May 26, 1943, 40 Op. Atty. Gen. —, 
No. 66; 24 Comp. Gen. 491) this office would not object to administra- 
tive action granting reemployment benefits to them on the basis of the 
position last occupied in accordance with the Civilian Personnel Regu- 
lations of the War Department quoted in your letter. 


(B-47660) 


NAVY OFFICERS WHOLLY RETIRED—ONE YEAR’S PAY 


The one year’s “pay” authorized by section 1454, Revised Statutes, to be paid to 
Navy officers wholly retired from the service on account of incapacity not the 
result of any incident of the service does not include the rental and subsistence 
allowances authorized under sections 4 and 5 of the Pay Readjustment Act 
of 1942. 

A Navy officer “wholly retired from service” under section 1454, Revised Statutes, 
for disability not resulting from any incident of the service, with one year’s 
pay, is not to be regarded as having been “retired” within the contemplation 
of the uniform retirement date statute of April 23, 1930, so as to require that 
such separation be postponed to the first day of the succeeding month. 

In the case of a Navy officer wholly retired under section 1454, Revised Statutes, 
for disability not resulting from any incident of the service, with one year's 
pay, the effective date of separation is the date stated in the recommendation 
of the Secretary of the Navy which the President approves, rather than the 
date the President affixes his signature, and the one year’s pay is to be com- 
puted on the basis of the officer’s length of service as of such effective date. 
16 Comp. Gen. 187 ; 17 id. 883, and 19 id. 968, overruled. 

The one year’s pay to be paid to an officer of the Regular Navy who, while tem- 
porarily serving in a higher rank under authority of the act of July 24, 1941, is 
wholly retired from service under section 1454, Revised Statutes, for dis- 
ability not the result of any incident of the service, should be computed on 
the basis of the pay of his permanent rank, and not that of his temporary 
rank. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 26, 
1945: 


There has been considered your letter of February 7, 1945 (file JAG: 
II: WJG: ZL16-4(21) /OR), which enclosure from the Chief of the 
Bureau of Supplies and Accounts, requesting decision on questions 
presented therein as follows: 
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(a) Whether the term “one year’s pay”, as used in section 1454, Revised Stat- 
utes (34 U. S. C. 418), includes increased rental and subsistence allowances 
authorized by sections 4 and 5 of the Pay Readjustment Act of 1942 (37 U. S. C., 
Supp. Il, 104, 105) ? 

(b) Whether the ruling in 16 Comp. Gen. 187 is applicable in determining the 
rate of pay (base pay plus longevity) to be used in computing one year’s pay 
in the case of an officer wholly retired under the provisions of section 1454, 
Revised Statutes, supra? 

(c) In the hypothetical case referred to in the enclosure, assuming that the 
President approved the report of the proceedings and findings of the Retiring 
Board in the case mentioned in the enclosure on January 28, 1945, that the officer 
completed another increment of service for pay purposes on January 30, 1945, 
and that he was wholly retired with one year’s pay effective February 1, 1945, 
would pay be computed on the basis of the officer’s permanent or temporary rank 
with over six years’ service, or with over nine years’ service. 


The enclosed letter from the Chief of the Bureau of Supplies and 
Accounts is as follows: 


Ref: (2) Section 1454, Revised Statutes (34 U. S. Code, 418). 
(b) Decision of Comptroller General A-22344, dated 3 May 1928 (7 Contp. 
yen. 691). 
(c) Act of April 23, 1930 (46 Stat. 253). 
(d) Act of July 24, 1941, as amended. 
(e) Act of February 6, 1942 (56 Stat. 48). 
Encl (A) Copy of BuPers Itr, Pers—8254-ICP over 87279. 

1. Ref (a) provides that when a retiring board finds that an officer is incapaci- 
tated for active service and that his incapacity is not the result of any incident 
of the service, such officer shall, if said decision is approved by the President, 
be retired from active service on furlough pay, or wholly retired from service 
with one year’s pay, as the President may determine. 

2. In view of the ruling in ref (b) and decisions cited therein construing provi- 
sions of Sections 1252 and 1275, Revised Statutes, and 10 U. S. Code 571, it is 
requested that a decision be obtained from the Comptroller General as to whether 
the term “one year’s pay”, as used in ref (a), includes increased rental and 
subsistence allowances authorized by Sections 4 and 5 of the Pay Readjustment 
Act of 1942. 

3. Temporary appointments to higher rank made under the provisions of 
Sections 2 and 8 of ref (d) remain in effect for the period specified in Section 
10 thereof unless sooner terminated by the appointive authority. There is now 
pending the question of whether an officer wholly retired while holding a tem- 
porary appointment to higher rank is entitled to one year’s pay computed on the 
basis of the pay prescribed for his permanent rank or temporary rank. The 
case in point involves an oflicer who accepted an appointment as assistant dental 
surgeon with the rank of lieutenant (jg) in the U. S. Navy on 2 Oct 1940, was 
temporarily appointed a passed assistant dental surgeon with the rank of lieu- 
tenant effective 12 Feb 1942, and was temporarily appointed a dental surgeon 
with the rank of lieutenant commander effective 28 Aug. 1943. This officer, who 
is to be wholly retired on 1 Feb 1945 (ref (c)), has over 6 years service which 
he is entitled to count for pay purposes, and, irrespective of the intermediate 
date in January 1945 on which the President approves the proceedings of the 
Retiring Board, he will not complete another increment of service. 

4. In view of the fact that an officer wholly retired under the provisions of 
ref (a) is retired for physical disability, it is recommended that the Comptroller 
General also, be requested to render a decision as to whether the ruling in 16 
Comp. Gen. 187 is applicable in determining the rate of pay (base pay plus 
longevity) to be used in computing one year’s pay in the case of an officer wholly 
retired under the provisions of ref (a). Assuming that the President approved 
the report of the proceedings of the Retiring Board on 28 Jan. 1945, the officer 
completes another increment of service for pay purposes on 30 Jan 1945, and is 
wholly retired with one year’s pay effective 1 Feb. 1945. In that case, would pay 
be computed on the basis of the officer’s permanent or temporary rank with over 
6 years’ service, or with over 9 years’ service? 
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Section 1454, Revised Statutes (34 U. S. C. 418), applicable to officers 
of the Navy, provides as follows: 

When said board finds that an officer is incapacitated for active service and 
that his incapacity is not the result of any incident of the service, such officer 
shall, if said decision is approved by the President, be retired from active service 
on furlough pay, or wholly retired from service with one year’s pay, as the 
President may determine. 

In the decision of May 3, 1928, 7 Comp. Gen. 691, referred to by the 
Chief of the Bureau of Supplies and Accounts, there was considered 
the claim of Robert W. Miller, a former second lieutenant, U.S. Army, 
for one year’s rental and subsistence allowance in addition to the 
one year’s “pay” which he had received under sections 1252 and 1275, 
Revised Statutes, which provide that officers wholly retired from the 
Army because of an incapacity that is not the result of any incident of 
the service shall be entitled to one year’s “pay and allowances.” The 
disallowance of his claim for rental and subsistence allowance was 
sustained in the decision of May 3, 1928, primarily for the reasons that 
the provision in section 1275, Revised Statutes, respecting payment of 
one year’s “pay and allowances” originated in the act of August 3, 1861, 
12 Stat. 290, and contemplated the payment of pay and allowances then 
provided for officers of the Army, which included rations, longevity 
rations, pay and clothing for servants, etc.; that by the act of July 
15, 1870, 16 Stat. 320, a new pay scale was adopted for the Army which 
specifically provided that the annual rates of pay therein established 
should “be in full of all commutation of quarters, fuel, forage, servants’ 
wages and clothing, longevity, rations, and all allowances of every 
name and nature whatever,” and that thereafter section 1275, Revised 
Statutes, had been construed as authorizing the payment of one year’s 
pay, only. See 7 Comp. Dec. 598, and 8 id. 737. That decision sug- 
gested the possibility, moreover, that section 1275, Revised Statutes, 
had been repealed by a provision in section 24 (b) of the Army Re- 
organization Act of June 4, 1920, 41 Stat. 759, 773, authorizing one 
year’s “pay” upon discharge from the Army under certain conditions. 
Thereafter, Mr, Miller filed suit in the Court of Claims for the recovery 
of one year’s rental and subsistence allowance and, in an opinion dated 
May 5, 1930 (Miller v. United States, 69 C. Cls. 750), the court con- 
cluded that section 24 (b) of the said 1920 statute covers the discharge 
of inefficient officers and has no application to officers wholly retired 
under section 1275, Revised Statutes, for physical disability not inci- 
dent to the service, and that an officer retired under the latter section 
is entitled to the payment of one year’s rental and subsistence allowance 
in addition to one year’s pay. See, also, 10 Comp. Gen. 523, where the 
said decision of the Court of Claims was followed by this office. 








DECISIONS OF THE COMPTROLLER GENERAL 937 


Sections 1275 and 1454, Revised Statutes, applicable to officers of 
the Army and Navy, respectively, were derived from the act of August 
3, 1861, supra, the former from section 17, 12 Stat. 289, and the latter 
from section 23 of the said act, 12 Stat. 291, and each section covers 
cases of officers “wholly retired” for incapacity not the result of any 
incident of the service. However, section 1275, Revised Statutes, 
applicable to the Army, specifically provides for payment of one year’s 
“pay and allowances,” whereas section 1454, Revised Statutes, appli- 
cable to the Navy, authorizes payment of one year’s “pay” only. As 
indicated above, when the act of August 3, 1861, was enacted, officers 
of the Army were entitled to an allowance for rations, longevity 
rations, pay and clothing for servants, etc. Prior to the act of March 
3, 1835, 4 Stat. 755, fixing (and increasing) annual rates of pay for 
officers and personnel of the Navy, naval officers likewise were entitled 
to certain allowances in addition to their pay under specified condi- 
tions; but section 2 of the said act, 4 Stat. 757, expressly provided that 
thereafter no allowances should be made to an oflicer of the Navy 
for rent of quarters, light, fuel, transportation of baggage, pay of 
servants, rent of furniture, etc., and that the yearly amount therein 
authorized should be all the “pay, compensation, and allowance that 
shall be received under any circumstances whatever,” except mileage 
when traveling under orders. That prohibition as to the payment 
of allowances continued in effect until the passage of the act of April 
17, 1866, 14 Stat. 38, section 4 of which expressly repealed so much 
of section 2 of the act of March 3, 1835, as prohibited the payment of 
any allowances for rent of quarters, furniture, or for lights, fuel or 
transportation of baggage. Thus, it is apparent that the omission 
of any reference to allowances in section 23 of the act of August 3, 
1861, from which section 1454, Revised Statutes, was derived, merely 
was in conformity with then existing law which prohibited the pay- 
ment of allowances to officers of the Navy. The fact that the right 
to certain allowances subsequently was restored to naval officers by 
the said act of April 17, 1866, did not operate, of course, to entitle such 
officers to the payment of allowances under the statute here involved, 
which provides for the payment of only “one year’s pay,” and such 
provision is controlling unless it may be considered that Navy officers 
wholly retired from service pursuant to that section are entitled to one 
year’s “pay and allowances” by virtue of some statutory provision 
assimilating the pay and allowances of officers of the Navy with those 
of officers of the Army. 

In that connection, section 13 of the Navy Personnel Act of March 
3, 1899, 30 Stat. 1007, provided that commissioned officers of the line 
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of the Navy should receive the same pay and allowances, except forage, 
as are or may be provided by or in pursuance of law for officers of 
corresponding rank in the Army. In considering the effect of that 
provision upon section 1454, Revised Statutes, the Supreme Court of 
the United States (Hannum v. United States, 226 U. S. 486) con- 
cluded that the assimilating provisions of section 13 of the 1899 act 
applied only to the pay and allowances of officers on the active list of 
the Navy and did not repeal the prior law respecting the pay of that 
particular class of officers compulsorily retired under section 1454, 
Revised Statutes, for incapacity not resulting from any incident of 
the service. Hence, the act of March 3, 1899, may not be regarded 
as assimilating the rights of naval officers retired under section 1454, 
Revised Statutes, to the rights bestowed upon Army oflicers retired 
under section 1275, Revised Statutes, and no other statute having that 
effect has been cited or found. 

It will be noted that various statutes have been enacted authorizing 
the payment of one or two years’ “pay” to naval officers upon discharge 
under certain conditions. For example, see section 1505, Revised 
Statutes, as amended by the act of March 11, 1912, 37 Stat. 73, pro- 
viding for the payment of one year’s pay to certain naval officers 
“dropped” from the service upon being found not professionally quali- 
fied ; section 2 of the act of May 6, 1932, 47 Stat. 149 (34 U.S. C. 403), 
authorizing the revocation of all commissions issued after May 6, 
1932, within two years from the date of such commissions, and pro- 
viding for the “discharge” with not more than one year’s pay to all 
such officers whose commissions are so revoked; and section 12 of the 
act of June 23, 1938, 52 Stat. 949 (34 U.S. C. 404), providing for the 
“honorable discharge” of naval officers under certain conditions with 
one or two years’ pay. Thus, it appears to have been the consistent leg- 
islative policy, with respect to naval officers “discharged”, “dropped”, 
et cetera, from the service, to restrict payment to one or two years’ 
“pay”, with no provision for the payment of any allowances. See, 
also, the act of February 6, 1942, 56 Stat. 48, prohibiting payment 
of allowances to naval officers on the “retired list” when not employed 
on active duty; and Byrd v. United States, Court of Claims No. 45887, 
decided March 5, 1945. It is well settled that the word “pay” gen- 
erally is to be understood as meaning regular compensation as dis- 
tinguished from allowances, commutation of rations, or other emolu- 
ments not specifically described as pay. See United States v. Landers, 
92 U.S. 77, 80; United States v. Mills, 197 U.S. 223; Kogel v. Mc@old- 
brick, 45 N. E.2d 817. Hence, it must be concluded that the one year’s 
“pay” authorized under section 1454, Revised Statutes, does not in- 
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‘ 
clude the rental and subsistence allowance authorized under sections 
4 and 5 of the Pay Readjustment Act of 1942, 56 Stat. 361. Accord- 
ingly, question (a) is answered in the negative. 

In the decision of August 27, 1936, 16 Comp. Gen. 187, referred to 
in question (b), it was held, in effect, that a Marine Corps officer re- 
tired under section 1453, Revised Statutes, for physical disability in- 
cident to the service, passed from the active list to the retired list on 
the date the President approved the finding of the Naval Retiring 
Board—not on the subsequent date set forth in the recommendation 
of the Secretary of the Navy—and that, since retirement otherwise 
would have occurred but for the act of April 23, 1930, 46 Stat. 253, on 
April 15, 1936—the date of approval of the Board’s finding by the 
President—the oflicer was not entitled, in the computation of longevity 
pay, to have credit for the time between April 15, 1936, and June 1, 
1936, the date stated in the recommendation of the Secretary of the 
Navy. See, also, 17 Comp. Gen. 883, and 19 id. 968. The said act of 
April 23, 1930, provides: 

That hereafter retirement authorized by law of Federal personnel of whatever 
class, civil, military, naval, judicial, legislative, or otherwise, and for whatever 
eause retired, shall take effect on the 1st day of the month following the month 
in which said retirement would otherwise be effective, and said 1st day of the 
month for retirements hereafter made shall be for all purposes in lien of such 
date for retirement as may now be authorized; except that the rate of active or 
retired pay or allowance shall be computed as of the date retirement would have 
occurred if this Act had not been enacted. 

Seo. 2. This Act shall become effective July 1, 1930. All laws or parts of laws, 
in so far as in conflict herewith, are repealed. 

While, said act of April 23, 1930, pertains to the “retirement” of 
civil, military, naval, and other personnel for whatever cause “re- 
tired”, it does not follow that officers of the Navy “wholly retired” 
under section 1454, Revised Statutes, with one year’s pay, are to be 
regarded as within the contemplation of the said act. In decision of 
December 15, 1921, 1 Comp. Gen. 326, with respect to naval officers 
“dropped” from the service and paid one year’s pay under section 
1505, Revised Statutes, as amended, it was stated that such an officer 
“is not retired and therefore the one year’s pay to which he is entitled 
is not retired pay.” In Denby v. Berry, 263 U. S. 29, 35, in distin- 
guishing between an officer “retired” and one “wholly retired,” it 
was stated— 

To be retired from active service under the sections from 1448 to 1455, Rev. 
Stats., inclusive, means retired with pay and has had this meaning for many 
years. Brown v. United States, 113 U. S. 568, 572. To be wholly retired means 
to be removed from the service entirely on payment of a lump sum and to be- 


come a civilian. Miller v. United States, 19 Ct. Clms. 338, 353; 29 Ops. Atty. 
Gen. 401. * * * 
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Thus, it would appear that an officer “wholly retired from service” 
under section 1454, Revised Statutes, is not “retired” within the con- 
templation of the act of April 23, 1930, supra, and there would be 
no necessity or occasion to postpone such separation to the first day 
of a succeeding month by reason of the provisions of that act. 
Moreover, insofar as the question of crediting time between the date 
on which the President approves the finding of a Naval Retiring 
Board and the date on which the retirement is stated to be effective 
may be involved, the Court of Claims consistently has held that where 
un effective date of retirement of an officer for physical disability is 
stated in the recommendation of the Secretary of the Navy which the 
President approves, such date, and not the date on which the Presi- 
dent affixes his signature, is the effective date of retirement to which 
service may be counted for longevity and other pay purposes. See 
Greenwald v. United States, 88 C. Cls. 264; Wadbrook v. United 
States, 90 id. 480; Butler v. United States, 91 id. 88; Hines v. United 
States, 95 id. 156; Marsh v. United States, 96 id. 131; Scratchley v. 
United States, 96 id. 352. Since the effective date is not fixed other- 
wise by law, the same principles appear equally applicable to officers 
wholly retired from service under the provisions of section 1454, Re- 
vised Statutes, supra. In view of the said decisions of the Court of 
Claims, the different rule in that respect applied in 16 Comp. Gen. 
187, and certain subsequent decisions of this office will not be followed 
hereafter. Consequently, your question (b) is answered in the 
negative. 

The act of July 24, 1941, 55 Stat. 603, 604, 605, as amended, pro- 
vides, in pertinent part, as siteetie: : 
Seo. 2. (a) As used in this Act, the words “temporarily appointed” shall be 


interpreted to mean also “temporarily promoted” or “temporarily advanced in 
rank”, as the case may be. 


* a + * 7 * - 
Sec. 3. Officers on the active list of the Regular Navy or Marine Corps in 
commissioned ranks * * * may be temporarily oo to higher ranks 
or grades in the Regular Navy or Marine Corps * * 
s & * s ~ o . 
Sec. 7. (a) The permanent, probationary, or acting appointments of those 
persons temporarily appointed in accordance with the provisions of this Act 
shall not be vacated by reason of such temporary appointments, such persons 
shall not be prejudiced thereby in regard to promotion, advancement, or appoint- 
ment in accordance with laws relating to the Regular Navy or Marine Corps, 
and their rights, benefits, privileges, and gratuities shall not be lost or abridged 
in any respect whatever by their acceptance of commissions or warrants 
hereunder * * 
7 = * * 7 * 
Sec. 8. (a) An officer or enlisted man of the active list of the Regular Navy 
or Marine Corps, or an enlisted man of the Fleet Reserve or Fleet Marine 
Corps Reserve, who incurs physical disability while serving under a temporary 
appointment in a higher rank, shall be retired in such higher rank with retired 
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pay at the rate of 75 per centum of the active-duty pay to which he was entitled 
while serving in that rank. 


+ os * & * 7 * 
(e) The benefits of this section shall apply only to an individual who incurs 
physical disability in line of duty in time of war or national emergency. * * * 


In all other cases officers shall be retired in accordance with existing law pro- 
viding for the retirement of oflicers. 


* * * 2 * * ” 

Sec. 10. Personnel appointed vr advanced under the authority of this Act may 
be continued in their temporary status during such period as the President may 
determine, but not longer than six months after the termination of war or 
national emergency. Upon the termination of their temporary status such 
personnel shall, unless otherwise provided herein, revert to their permanent 
grades, ranks, or ratings * * *. 

In decision of August 23, 1943, 23 Comp. Gen. 126, it was held that 
an officer of the Regular Navy who was temporarily appointed to a 
higher rank under authority of the said act-of July 24, 1941, and 
who was retired under the provisions of section 1453, Revised Statutes, 
for physical disability incident to the service incurred prior to the 
temporary appointment, was not entitled to retired pay based on the 
pay of such temporary rank but to the retired pay prescribed for 
his permanent rank and grade. It was pointed out in the decision 
that section 8 (a) of the act, swpra, specifically restricts retirement in 
the higher rank, with retired pay based thereon, in the case of officers 
on the active list serving under a temporary appointment, to those 
who incur disability while serving in such higher rank, and that such 
provision necessarily contemplates that other officers who may be 
retired while serving in a higher temporary rank will be retired in 
their permanent rank with retired pay based thereon. The same prin- 
ciple would seem clearly to apply to officers wholly retired from serv- 
ice under the provisions of section 1454, Revised Statutes, with one 
year’s pay, for disability not incident to the service. That is to say, 
the statute may not be viewed as contemplating payment on the basis 
of the higher temporary rank to officers wholly retired from service 
because of disability not incident to the service, while restricting 
retired pay to the basis of the permanent rank in cases where the 
disability was incident to the service but was incurred prior to the 
temporary appointment. It is to be noted, in that connection, that 
section 8 (e) of the act specifically provides that the benefits of that 
section—retirement pay based on the higher temporary rank—shall 
apply only to an individual who incurs physical disability “in line 
of duty,” which would exclude officers wholly retired from service 
under the provisions of section 1454, Revised Statutes, for disability 
“not the result of any incident of the service.” See, also, the decision 
of December 15, 1921, 1 Comp. Gen. 326, referred to above, where it 
was held that the one year’s pay granted oflicers of the Navy when 
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dropped from the service under the provisions of section 1505, Re- 
vised Statutes, for failure to qualify professionally for promotion, 
is to be computed at the rate attaching to the permanent grade of the 
officer and not on the basis of a higher temporary rank held at that 
time. There would appear to be no reason for a different rule with 
respect to an officer “wholly retired from service” under the provisions 
of section 1454, Revised Statutes. 

Accordingly, in the hypothetical case referred to in question (c), 
the one year’s pay properly would be for computation on the basis of 
the officer’s permanent grade or rank with over nine years’ service. 





(B-49800) 


APPROPRIATIONS—TEMPORARY DEFENSE HOUSING—PERIOD OF 
AVAILABILITY FOR PAYMENT OF OBLIGATIONS 


Obligated balances of the appropriation for “Defense housing’—temporary shel- 
ter—which was expressly made available for obligation until June 30, 1943, 
only, by the act of December 17, 1941, are not available for payment pur- 
poses after June 30, 1945, but must be carried to the surplus fund and covered 
into the Treasury in accordance with section 5 of the act of June 20, 1874, as 
amended, regardless of whether the temporary shelter authorized be con- 
sidered “public buildings” such as would be within certain exceptions to the 
requirements of said section 5 but for the appropriation’s limited period of 
availability for obligation. 


Comptroller General Warren to the National Housing Administrator, June 27, 
1945: 


Reference is made to letter of May 15, 1945, from the Federal Public 
Housing Commissioner, as follows: 


Under the provisions of 31 U. 8. C. § 713 the unexpended balances of appropri- 
ations remaining outstanding upon the books of the Treasury for two fiscal years 
are required to be carried to the surplus fund. Payments from these unexpended 
balances may not be made thereafter except through special appropriations by 
Congress after consideration and certification by the General Accounting Oftice 
(31 U. S. C. § 714). Congress recently waived the requirement of Congressional 
consideration and special appropriation with respect to claims not exceeding 
$500 certified by you during the fiscal years 1945 and 1946 (First Deficiency 
Appropriation Act, 1945). However Congress long ago excepted from the require- 
ments of section 713 “appropriations for rivers and harbors, lighthouses or public 
buildings” (31 U. 8S. C. § 713; cf. 31 U. S. C. § 718), and also provided that “all 
moneys appropriated for the construction of public buildings shall remain avail- 
able until the completion of the work for which they are, or may be, appropriated ; 
and upon the final completion of each or any of said buildings, and the payment of 
all outstanding liabilities therefor, the balance or balances remaining shall be 
immediately covered into the Treasury” (31 U. 8S. C. § 682). [Italics supplied. ] 
1 Comp. Dec. 487 (1895) ; 7 id. T77 (1901). 

I would appreciate your decision as to whether the appropriation for defense 
housing contained in Public Law 353, 77th Congress, is within the above quoted 
exceptions as an appropriation for “public buildings” or for “the construction of 
public buildings”. Public Law 353, 55 Stat. 810, 818, provides: 

“Defense housing: For an additional amount to enable the President of the 
United States to provide temporary shelter in localities where for any reason aris- 
ing out of the war a shortage of housing exists, fiscal year 1942, including the 
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objects and subject to the conditions specified under this head in the Urgent 
Deficiency Appropriation Act, 1941, approved March 1, 1941, $300,000,000, to 
remain available until June 30, 1943”. 

The Urgent Deficiency Appropriation Act, 1941 (Public Law 9, 77th Cong., 55 
Stat. 14) specifies that such defense housing be provided: 

“either by the construction of buildings or otherwise, including their appurte- 
nances and including the acquisition of land or interests therein * * * in 
localities where it is not practicable under * * * (Public Law 849, Seventy- 
sixth Congress), or other Acts of Congress * * * to meet the immediate need 
for emergency housing * * *” [Italics supplied.] 

No decision has been found involving the applicability of the term “public 
buildings” as used in sections 713 and 682, supra, to buildings designed to provide 
temporary housing accommodations. However decisions construing the same 
term as used in related restrictive statutes have held that it includes the type of 
buildings appropriated for by Public Law 353, and we have accordingly subjected 
this appropriation to the restrictions imposed by these statutes. Some of these 
decisions are: unprinted decision of the Comptroller of the Treasury, dated 
August 12, 1911 (cited with approval in 2 Comp. Gen. 14, 15 (1922) and in 6 id. 
619, 621 (1927), involving a temporary shed for the shelter of farm animals and a 
portable house for the temporary use of employees) ; 18 Comp. Dec. 355 (1906) 
(temporary portable buildings for use in the detention and treatment of aliens) ; 
21 Comp. Dec. 420 (1914) (farm buildings consisting of barns, sheds, cottages, feed 
houses, etc. of “frame construction, with roofing of sheet asbestos, and for the most 
part with dirt floors * * * of the very simplest construction * * * of 
a temporary nature, * * * contemplated [to be destroyed] * * * when 
the purposes of the appropriation are accomplished in that vicinity”) ; 2 Comp. 
Gen. 14 (1922) (hangars, shops and storehouses) ; 6 id. 619 (1927) (temporary 
frame shed or storehouse). In 9 Comp. Gen. 75 (1929) the suggestion that 
buildings for a ranger station should not be considered as public buildings “by 
reason of their unsubstantial or cheap construction and the necessity of moving 
the stations from time to time”, and the further suggestion that the term “public 
buildings” should be limited to “permanent buildings” were expressly rejected. 
In 10 Comp. Gen. 461 (1931) involving the term “public buildings” as used in the 
Bacon-Davis Act it was held, with respect to temporary buildings to be used during 
the construction of a dam, that “whether a public building be of permanent or a 
temporary character, it is none the less a public building”. 

It would appear, therefore, that the buildings authorized to be constructed by 
Public Law 353 may be considered as “public buildings” within the meaning of 
the term as used in sections 713 and 682, supra. 

Moreover, it would appear from the nature of the items excepted from the 
two year limitation (i. e., appropriations for rivers and harbors, lighthouses and 
public buildings) that the enactment of the exceptions must have been prompted, 
at least to some extent, by the realization that government activities involving 
land acquisition and construction of buildings and works normally necessitate an 
unusually long period between the obligation of appropriations and final payment, 
and that a two year statute of limitations would work an unfair hardship in these 
eases. This reason for the exceptions is even more applicable in the conditions 
under which the funds appropriated by Public Law 353 were obligated. This 
appropriation was occasioned by an immediate housing need so unpredictable 
and urgent that it was not “practicable” to meet it under the emergency procedures 
of the basic defense housing acts (Urgent Deficiency Appropriation Act, 1941, 
quoted above). The extreme pressure for immediate provision of shelter neces- 
sitated the simultaneous acquisition of thousands of parcels of land scattered 
throughout the country and the simultaneous execution of contracts for the con- 
struction of thousands of buildings. Processing of the condemnation proceedings 
through the courts, already overloaded with other war condemnations, was con- 
siderably retarded by the resulting congestion. Under these circumstances many 
of the final determinations and payments of obligations were necessarily deferred. 
Since Congress has repeatedly increased this emergency program by additional 
unanticipated appropriations, this pressure has not lessened. The recent addi- 
tional load created by the appropriation of $84,373,000 in the First Deficiency 
Appropriation Act, 1945, approved April 25, 1945, makes it unlikely that any 
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substantial number of these outstanding obligations can be cleared up before 
June 30, 1945, although every effort is being made and will continue to be made 
to do so. 


It should also be noted that in a program of this kind the obligees con- 
stitute a class of persons who are dealing with the Government for the first time 
and who have no knowledge of Government procedures and the reasons for them. 
This is especially true of those whose land has been acquired and who constitute 
by far the largest group of those who have not yet been paid. This group includes 
those who have patriotically cooperated with the Government as well as those 
whose property has been taken from them without their consent under the War 
Powers. It seems especially unfair to these persons to subject them to the added 
delay and inconvenience of a de novo consideration of their otherwise valid 
claims by the General Accounting Office and Congress. It is also difficult to 
explain to them the necessity of this procedure and of special appropriations, 
in view of the fact that their actions and ours have been based on the security 
of an existing appropriation. 

We feel that the improving war situation will soon relieve the urgent need 
for additional land acquisition and construction, and will make it possible to clear 
up these outstanding obligations. We believe that a minimum of delay can he 
achieved by making payments administratively after June 30, 1945, from the 
funds appropriated by Public Law 353, supra. 

It does not appear that this office heretofore has determined the 
question whether the term “public buildings” as used in section 5 of 
the act of June 20, 1874, as amended, 31 U.S. C. 713, and in section 1 
of the act of June 23, 1874, 31 U. S. C. 682, comprehends temporary 
shelter of the character authorized to be constructed under the ap- 
propriation here involved. Nor is it necessary to make such deter- 
mination in the present matter. If the appropriation involved is not 
one for “public buildings” within the meaning of the said statutes 
then it is clear that the unexpended balance remaining outstanding for 
two fiscal years is required to be carried to the surplus fund and covered 
into the Treasury. If the appropriation involved is one for “public 
buildings” it nevertheless is required to be carried to the surplus fund 
by reason of the specific limitation placed upon its availability by the 
Congress. “Public buildings” appropriations are excepted from the 
provisions of section 5 of the act of June 20, 1874, as amended, supra, 
only when not otherwise provided by the Congress. The appropria- 
tion here involved expressly states that it is “to remain available until 
June 30, 1943.” There is nothing in the legislative history of the 
appropriation act, or otherwise, indicating an intention on the part of 
the Congress that the said appropriation should be available for 
obligating up to and including June 30, 1943, only, but that it should 
continue available, indefinitely, for the payment of obligations incurred 
on or prior to that date. Any such theory is contrary to the basic 
principles underlying the subject statutes. In view of the specific 
provision, swpra, relative to the period of availabilicv of the appro- 
priation here involved said appropriation clearly is not subject to the 
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provisions of 31 U.S. C. 682; and I find no basis for holding that the 
proviso in 31 U.S. C. 713 can have any application to an appropriation 
the period of availablity of which otherwise is specifically fixed by 
law, as in the present case. 

In view of the foregoing it must be held that the appropriation for 
“Defense housing” contained in the Third Supplemental National 
Defense Appropriation Act, 1942, Public Law 353, approved Decem- 
ber 17, 1941, 55 Stat. 818, will lapse for payment purposes on June 30, 
1945, and the balance thereof then remaining will be required to be 
carried to the surplus fund and covered into the Treasury in accord- 
ance with section 5 of the act of June 20, 1874, as amended, 31 U.S. C 
713. 
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REVISION OF PAY-ROLL FORMS TO PERMIT USE ON NARROW- 
CARRIAGE TYPEWRITERS 


[General Regulations No. 34—Supplement No. 11] 
SEPTEMBER 21, 1944, 


1. In order to permit their preparation on portable or other narrow-carriage 
typewriters, the following standard pay-roll forms* are further revised: 


Standard Form No. 1013—Revised, Pay Roll—Personal Services—Annual 
Salary Basis, with administrative approval and accounting classification 
block, original, white paper, size 11 inches wide by 17 inches long. 

Standard Form No. 1013b—Revised, Memorandum sheet for Form No. 
1013—Revised, yellow paper. 


2. The size of the revised form remains as at present, 11 inches wide and 17 
inches long, the change being that the writing area of the upper half of the face 
sheet has been reduced to 8% inches wide, thus providing the reduced writing area 
usable in portable and other narrow-carriage typewriters. Such arrangement of 
the wording, which is identical to the present form, will admit the trimming of 
the form on a dotted line which has been indicated by the notation “Cut on 
dotted line for use in portable and other narrow-carriage typewriters.” 

3. No additional supply of Standard Forms Nos. 1013—Revised, Pay Roll— 
Personal Service—Annual Salary Basis, and 1013b—Revised, memorandum copy, 
prescribed January 5, 1943, will be printed, and the stocks of the present forms 
now on hand in the various Government offices and at the Government Printing 
Office should be completely exhausted before requisitioning the new forms. 

4. The present Standard Form No. 1013b—Revised, memorandum copy, may 
be used with the new Standard Form No. 1013—Revised (original), until the 
stock of the old form on hand is completely exhausted, 


Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING FOR ADVANCES TO CONTRACTORS AND THE 
RECOUPMENT OR LIQUIDATION OF SUCH ADVANCES 


[General Regulations No. 51—Supplement No. 9] 


OcToBER 23, 1944. 
In the interest of proper accounting for advance payments to contractors on 
account of contracts entered into under authority of applicable statutes and ex- 
ecutive orders, and for the recoupment or liquidation of such advances, the follow- 
ing procedure is prescribed: 


1. Advance payments 


(a) Advance payments to contractors may be made on Standard Form 
No. 1034—Revised, Public Voucher for Purchases and Services Other Than 
Personal, and checks issued therefor. will be drawn in the name of the con- 
tractor or his assignee. : 

(b) Disbursing officers making such advances will account for same as 
disbursements under the respective appropriations and funds. 

(c) Vouchers covering such advances will be scheduled on the Schedule of 
Disbursements, in the usual manner. Vouchers covering additional advances 
should have noted thereon references to vouchers on which prior advances 
were made, including the voucher number, name and symbol number of dis- 
bursing officer and date paid, and be recorded as “Second Advance,” ‘‘Third 
Advance,” ete. 





*Pay-roll forms omitted. 
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2. Recoupment or liquidation of advance payments 


(a) When contractors make remittances by checks in full or partial re- 
payment of advances, the amounts thereof will be listed on the Schedule of 
Collections, and accounted for in the usual manner. 

(b) When liquidation of advances is to be accomplished by deductions 
from subsequent vouchers, public vouchers, Standard Form No. 1034—Re- 
vised, will be prepared and submitted by the administrative office to the dis- 
bursing officer, and have securely attached thereto dealers’ invoices, pay rolls, 
and other pertinent data for which credit is claimed. 

(c) Disbursing officers will assign D. O. voucher numbers in their regular 
series to repayment vouchers and include such vouchers in their regular 
accounts whether or not payments are to be made on such vouchers. 

(d) Public vouchers, Standard Form No. 1034—Revised, should be pre- 
pared, where feasible, for recoupment or liquidation amounts only and in such 
cases on the left side under the printed certificate of the certifying officer, 
reading ‘Approved for $__------ .,” a series of X’s will be shown, and im- 
mediately thereunder there shall be placed conspicuously in capital letters 
other than black, the words ‘NO PAYMENT TO BE MADE”; likewise, 
in the “Amount” column of the Schedule of Disbursements, no amount will 
be shown, but in said column opposite each such recoupment voucher there 
shall be stated “NO PAYMENT TO BE MADE.” 

(e) Public vouchers combining payments for materials, etc., and a repay- 
ment (recoupment or liquidation) on account of advances, will be prepared 
for the gross amount and the amount of the repayment will be deducted and 
recorded in the space headed ‘‘Payee must NOT use this space”’ on the face 
of the voucher. The net amount to be paid and charged to the appropria- 
tion or fund will be inserted in the spaces ‘“‘Account verified; correct for’’ and 
‘‘Approved for $__.-_-----. - 

(f) When public vouchers are prepared for recoupment or liquidation 
amounts only, administrative officers will line out the payment data provided 
on the bottom of the voucher in order to further insure that no payment will 
be made on such vouchers. 

(g) Each voucher covering recoupment of previous advances will indicate 
the sequence number of the recoupment, such as “First Recoupment,” 
“Second Recoupment,” etc., and will show the following: 


Amount of advances... ................ RE Ae $ 
Prior recoupments 


Amount of this recoupment 
Still to be accounted for 


Linpsay C. WARREN, 
Comptroller General of the United States. 


U. S. GOVERNMENT SALARY. TABLES 


FULL SEMIMONTHLY PAY PERIODS—EXECUTIVE BRANCH OF THE 


GOVERNMENT, EFFECTIVE AFTER DECEMBER 31, 1944 


[General Regulations No. 54—Supplement No. 18] 


Aucust 15, 1944. 


1. For the information of those officers and employees of the executive branch 


of the Government concerned in the preparation, certification, and payment of 
civilian pay rolls and pay vouchers covering per annum employees, the accom- 
panying salary tables* are published to supersede, after December 31, 1944, 
those prescribed by prior regulations of this office. 


2. The salary tables prescribed herein show for each salary rate the following 


figures for a full semimonthly pay period: 


Column 1. Amount of regular salary without deductions. 
Column 2. Amount of overtime increase of compensation in accordance with 
the War Overtime Pay Act of 1943 (57 Stat. 75): 


25 percent of regular salary for $600 to $1,140 per annum salaries. 
$300 per annum for $1,200 to $1,380 per annum salaries. 

213% percent of regular salary for $1,440 to $2,900 per annum salaries. 
21% percent of $2,900 rate for $3,000 to $12,000 per annum salaries. 





*Salary tables omitted. 
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Column 3. Total wages—regular salary plus overtime increase of compensa- 
tion. 

Column 4. Five percent retirement deduction on regular salary only. 

Column 5. Net amount without tax deduction. 

Column 6. Annual regular salary rate. 

Columns 7 to 17. Tax withholding deductions in accordance with the table 
in the Individual Income Tax Act of 1944 (58 Stat. 250), and net amounts 
to be paid after deducting retirement contribution and amounts of tax 
withholding. 


3. In order that proper examination, certification, and audit may be made of 
pay rolls or pay vouchers, it will be necessary to indicate on the pay rolls or pay 
vouchers the tax class (number of tax withholding exemptions claimed) of the 
respective payees. For such purposes the following code will be used: 


For a person claiming no income tax withholding 
exemption 
For persons claiming from 1 through 9 exemptions_- 1, 2, 3, etc., through 9. 
For a person claiming 10 or more exemptions - - - - -- 10. 
For a person not subject to tax withholding__.._._.._ X (or XT). 


4. Salary tables in book form, similar to those promulgated by Supplement 
No. 17 to General Regulations No. 54, 23 Comp. Gen. 995, showing details of 
payments for hours (1 through 7) and days (1 through 15), will be available at 
the Government Printing Office in due course; see circular letter of this office 
dated August 15, 1944, A-51607, 24 Comp. Gen. 979. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


U. S. GOVERNMENT SALARY TABLES 
[General Regulations No, 54—Supplement No. 19] 


SEPTEMBER 14, 1944, 


1. For the information of those officers and employees of the Executive Branch 
of the Government concerned in the preparation, certification, and payment of 
civilian pay rolls and pay vouchers covering per annum employees, there are 
prescribed new U. 8. Government salary tables* on a semimonthly basis for use 
on and after January 1, 1945, and to supersede those prescribed by prior regula- 
tions of this office with the exception of full semimonthly pay period tables in 
Supplement No. 18 to General Regulations No. 54, 24 Comp. Gen. 948. 

The new salary tables show for each annual regular salary rate the unit 
rates, and for each of 1 through 7 hours and 1 through 15 days in each annual 
rate, the regular salary, overtime, total wages, 5 percent retirement deduction, 
net without tax deduction, and for each tax class, the withholding tax deduction 
and net to be paid. The said tables also show, for each tax class, bond deductions 
of $2.50 through $75 from the full semimonthly pay, and the net amount to be 
paid the employee. In addition, there is included in the front of the salary table 
book an explanation of the method and formula used in computing the tables 
and other special instructions. 

3. In order that proper examination, certification, and audit may be made of 
pay rolls or pay vouchers, it will be necessary to indicate on the pay rolls or pay 
vouchers the tax class (number of withholding exemptions claimed) of the re- 
spective payees. For such purposes the following code will be used: 


For a person claiming no income tax withholding 
exemption o 
For persons claiming from 1 through 9 exemptions_-_ 1, 2, 3, ete., through 9. 
For a person claiming 10 or more exemptions_ - - ~~ - 10. 
For a person not subject to tax withholding__._..__.. X (or XT). 


4. Advance notice of the new salary tables herein prescribed and request for 
the placing of requisitions therefor on the Public Printer was forwarded to the 
heads of departments, independent establishments, and others concerned in the 
form of a circular letter issued by this office August 15, 1944, A-51607, 24 Comp. 
Gen. 979. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


*Salary tables omitted. 
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RECEIPT AND APPROPRIATION ACCOUNT SYMBOLS AND TITLES 


[General Regulations No. 84—Supplement No. 4] 


Aprix 3, 1945. 


1. Receipt and appropriation account titles on accounts current and supporting 
documents submitted to the General Accounting Office by accountable officers 
will no longer be required. The prescribed receipt and appropriation account 
symbols will continue to be required on all accounts current and supporting docu- 
ments. If considered administratively desirable, receipt and appropriation ac- 
count titles may be shown in conjunction with the prescribed symbais. 

2. General Regulations No. 84, dated June 15, 1936, and all other regulations 
of this office are hereby amended to the extent that they are in conflict herewith. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


STANDARD FORMS AND ACCOUNTING PROCEDURE—(1) ADVANCES OF 
PUBLIC FUNDS (AND THE RETURN THEREOF) UNDER THE SUB- 
SISTENCE EXPENSE ACT OF 1926, AND OTHER ACTS AUTHORIZING 
TRAVEL ADVANCES; (2) PAYMENT OF PER DIEM AND/OR REIM- 
BURSEMENT OF EXPENSES INCIDENT TO OFFICIAL TRAVEL; (3) 
RECEIPT FOR CASH—SUBVOUCHER; AND (4) MILEAGE VOUCHER 


{General Regulations No. 88—Revised] 


OcroperR 20, 1944. 
1. General Regulations No. 88, dated July 19, 1937, 17 Comp. Gen. 1135) 
and Supplements Nos. 1, 2, 3, and 4 thereto, dated March 26, 1940, August 27, 
1941, and August 13 and October 30, 1942, 19 Comp. Gen. 1041; 21 id. 1152; 
22 id. 1158; zd. 1159, respectively, are rescinded, and the following regulations 
are prescribed in lieu thereof: 


2. The following standard forms are hereby prescribed for general use through- 
out the Government service: 


Number and title of form Section 
No. 1038—Revised,t Application for Advance of Funds for Travel Ex- 
eh ea ae 5 ie chil sachin oenta dice atgakm thee mae ee I 
No. 1039—Revised,¢ Statement of Advance of Funds for Travel Ex- 
Te ee ee ee Le eae aewiaee I 


No. 1089—Revised,* Schedule of Advances of Funds for Travel Ex- 








penses, Under the Act of- eA Oe acini oie aba Milne I 
No. 1012—Revised, Voucher for Per Diem and/or Reimbursement of 
Expenses Incident to Official Travel (original)___.._.......-.------- Il 
No. 1012a—Revised, Voucher for Per Diem and/or Reimbursement of 
Expenses Incident to Official Travel (memorandum) -_-------------- II 
No. 1012b—Revised, Voucher for Per Diem and/or Reimbursement of 
Expenses Incident to Official Travel—Continuation Sheet (original)__ II 
No. 1012c—Revised, Voucher for Per Diem and/or Reimbursement of 
Expenses Incident to Official Travel—Continuation Sheet (memo- 
a as bas is wn inti a ane na eS wo we iad II 
No. 1012d—Revised,* Receipt for Cash—Subvoucher__-_------------- Ill 
No. 1071—Revised,* Mileage Voucher (original).._...........-.------ IV 
No. 1071a—Revised,* Mileage Voucher (memorandum) -------------- IV 


tNo material change by these regulations. 
*Form has not been changed by these regulations. 


3. Standard Forms Nos. 1038—Revised and 1039—Revised have been changed 
by deleting the provisions applicable to the pledge of retirement fund credit, 
and the size of Standard Form No. 1038—Revised will be 8 by 5 inches. 

4. Standard Forms Nos. 1012—Revised and 1012a—Revised (original and 
memorandum), fold-over type, have been changed by these regulations to single- 
sheet forms, size 84 by 11 inches, and 1012b—Revised and 1012c—Revised have 
been increased to the same size. Standard Forms Nos. 1012a—Revised and 
1012c—Revised, memorandum copies, will be printed on yellow paper. One 
side of the continuation sheet forms will be printed with the ‘Character of Ex- 
penditure” and the other with the “Statement of Travel.’’ The portion of the 
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new forms captioned ‘Statement of Travel’’ will be used for transportation 
whether by public carrier, privately owned vehicle, or Government vehicle. 

5. No additional supply of the present Standard Forms Nos. 1012—Revised 
and 1012a—Revised, Voucher for Per Diem and/or Reimbursement of Expenses 
Incident to Official Travel, original and memorandum copies, respectively ; 
1012b—Revised and 1012c—Revised, continuation sheet; 1038—Revised, Appli- 
cation for Advance of Funds for Travel Expenses, and 1039—Revised, Statement 
of Advance of Funds for Travel Expenses, prescribed by prior regulations of this 
office, will be printed, and the supply now on hand in the various Government 
offices, including those forms in stock at the Government Printing Office, should 
be completely exhausted before issuance of the new forms. 

6. Where the space is insufficient under the Schedule of Expenses and Itinerary 
of Traveler on the reverse of the new standard voucher forms, the old continua- 
tion sheets should be used in conjunction with the new forms for an extended 
schedule of expenses. When continuation sheets are used they should be se- 
curely attached to the original and memorandum copies of the voucher forms. 

7. As the former statement of travel by motor vehicle appears on the reverse 
of the new Standard Form No. 1012—Revised, Standard Form No. 1012e— 
Revised, Statement of Travel by Motor Vehicle, is hereby declared obsolete 
effective upon the exhaustion of the present stock of said form. 


Section I.—Application for Advance of Funds for Travel Expenses and the Return Thereof 


8. The following accounting procedure is hereby prescribed for advances of 
funds authorized under the Subsistence Expense Act of 1926, 44 Stat. 688, 689, 
and other acts authorizing travel advances. See Treasury Department Circular 
No. 369—Revised, issued by the Secretary of the Treasury pursuant to the 
provisions of section 8 of said act. 

9. An employee will make application for an advance of funds on Standard 
Form No. 1038—Revised, Application for Advance of Funds for Travel Expenses. 
Each such application will be given an identifying number in the space provided 
in the upper right corner thereof in regular numerical sequence for each depart- 
ment, establishment, and organization. 

10. Advances to an employee will be made only by the disbursing office desig- 
nated to pay the travel expense accounts and salary of such employee. 

11. Prior to or at the time of making such application, there will be filed with 
the disbursing officer a copy of the order directing the travel. Orders authorizing 
or directing travel, for the expenses of which an application on Standard Form 
No. 1038—Revised is made for an advance of funds, must show the approximate 
dates on which such travel will begin and terminate, and authorized advances 
will be made shortly before or after the date on which it is indicated the travel 
is to begin. Where an employee is required to travel repeatedly and frequently 
from his permanent station on short notice or is authorized to travel within a gen- 
erally prescribed area and permitted to exercise his discretion with reference 
thereto, the travel orders issued therefor must be revised or amended whenever 
any change occurs in the traveler’s assignment, and be renewed at the beginning 
of each fiscal year or as soon thereafter as practicable. 

12. When an employee is transferred to another department or establishment, 
or separated from the service, a prompt verification of all sums advanced to him 
must be made and a settlement thereof effected by return to the disbursing 
officer of the accountable balance of the advance due. , 

13. Checks issued for travel advances will be accounted for by the disbursing 
officer the same as advances to agent officers, or checks drawn in exchange for 
funds, and he will report same as advances to travelers (03.15) in the Analysis of 
Balance Due United States on his account current. See paragraph 19, infra. 

14. An account will be maintained by the disbursing officer on the reverse of 
Standard Form No. 1038—Revised with each employee to whom travel advances 
are made. 

15. The traveler will prepare Standard Form No. 1039—Revised, Statement of 
Advance of Funds for Travel Expenses, and submit same to the administrative 
office at the close of each month so long as there remains a balance due the United 
States on account of the advance, (1) by entering in the spaces provided therefor 
a statement of his advance account, and the amount, if any, of his voucher which 
he desires applied against his travel advance, (2) by certifying as to the correct- 
ness of his advance account statement and as to his further need, if such be the 
case, for the advance, and (3) by acknowledging the amount of his accountable 
balance. 
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16. The administrative officer certifying the traveler’s expense voucher will 
indicate in the space provided on Standard Form No. 1039—Revised the approval 
or disapproval of the request made by the traveler for disposition to be made of 
the proceeds of the voucher. 

17. The disbursing officer to whom the traveler’s expense voucher is scheduled 
for payment will complete the data as to payment and application of the check 
in the spaces provided on Standard Form No. 1039—Revised, and will file same 
as his record of the action taken. 

18. Each disbursing officer making advances of public funds under the Sub- 
sistence Expense Act of 1926, or any other act authorizing advances for similar 
purposes, will submit to the General Accounting Office with his accounts a list of 
such advances outstanding at the close of each accounting period, grouped by 
departments, on Standard Form No. 1089—Revised, Schedule of Advances of 
Funds for Travel Expenses, Under the Act of -_._..-.--_---------. A separate 
schedule will be prepared for advance made under the Subsistence E xpense Act 
of 1926, and any other act authorizing travel advances, and such schedules, 
showing the data required as indicated in the columnar headings of the form, 
will support the total amount of outstanding travel advances required to be 
shown in the Analysis of Balance Due United States, on the account current. 

19. The disbursing officer will examine the said schedules of advances prepared 
at the close of each accounting period, and if any outstanding balances of advances 
to travelers within the continental limits of the United States appear thereon 
under which Standard Form No. 1039-Revised has not been submitted for a 
period of 2 months, and in the case of advances to travelers beyond the continental 
limits of the United States for a period not to exceed 3 months following the 
month in which the advance was made, he shall make demand for immediate 
return thereof through the administrative officer of the department or establish- 
ment in which the traveler is employed, and a carbon copy of each of such letters 
will be attached to the schedule of advances submitted with the disbursing 
officer’s account to the General Accounting Office. 

20. Every traveler to whom an advance of funds has been made under the 
Subsistence Expense Act of 1926, or any other act authorizing advances for like 
purposes, will, upon return to his permanent station, promptly prepare and sub- 
mit through his administrative office his travel expense account on Standard 
Form No. 1012—Revised. (See par. 84, Standardized Government Travel 
Regulations.) In addition thereto the said traveler will remit with his final 
travel voucher any balance of travel advances for which he is accountable to the 
designated person in the department, establishment, bureau, or office, whose 
duty it is to receive such collections, who will issue a receipt in triplicate (checks 
being taken subject to collection) and enter on such receipt as memorandum 
information the amount of the unpaid travel expense voucher(s) also to be applied 
against the advance. The original of the receipt, signed by the receiving officer, 
will be given to the traveler, one copy will accompany Standard Form No. 1044— 
Revised, Schedule of Collections, to the disbursing officer, and one will be retained 
by the administrative office. See paragraph 21, infra. 

21. The refunds of accountable balances of travel advances (cash or check) 
for which refund receipts have been issued will be listed on a separate unnumbered 
schedule of collections (Standard Form No. 1044—Revised) prepared in triplicate, 
showing in the spaces provided the department, establishment, bureau, or office 
concerned, and the name of the disbursing officer who made the advance(s) or 
his successor. In the column headed “Name of Remitter’’ will be shown the 
name(s) of the traveler(s) whose advance accounts are to be credited; in the 
column headed ‘Detail Description of Purpose for which Collections were Re- 
ceived’”’ will be entered the total amounts of the unpaid travel expense vouchers, 
any part of which is to be applied against the advance(s); in the column headed 
**Amount”’ will be shown the amount(s) of collection received; and in the column 
headed ‘‘Fund to be Credited” will be shown “Return of travel advances.” 

22. The schedules, Standard Form No. 1044—Revised, in duplicate, together 
with the checks, cash, etc., and copies of the receipts issued therefor, will be 
transmitted promptly to the disbursing officer named thereon, or his successor, 
who will prepare certificate of deposit, using Treasury Form No. 6599, returning 
the amount to the proper officia) checking (symbol) account and causing notation 
thereof to be made on the traveler’s record of travel advance(s) on the reverse of 
Standard Form No. 1038—Revised. One copy of the schedule of collections 
(Standard Form No. 1044—Revised) wil] be signed by the disbursing officer and 
returned to the administrative officer transmitting the same. 

23. If the traveler indicates on Standard Form No. 1039—Revised, and the 
administrative office so approves, that he is to continue in a travel status and the 
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advance is to be continued, the traveler’s expense voucher (Standard Form No. 
1012—Revised) will be scheduled for payment as if no travel advance had been 
made. If the traveler is not to continue in a travel status or will have no further 
need for the advance(s) as indicated on Standard Form No. 1039—Revised 
(pars. 15 and 16, supra), the amount of the traveler’s expense voucher will be 
applied against the advance(s) as follows: 


(a) If the amount of the travel voucher is exactly the same or is less than 
the outstanding balance of the traveler’s advance account, the voucher will 
be listed on a separate Schedule of Disbursements, Standard Form No. 1064, 
which will be conspicuously marked ‘‘To be applied against travel advances.”’ 
No check will be drawn unless the checking account from which the voucher 
is payable is different from that from which the travel advance was made; in 
which case a check in favor of the Treasurer of the United States will be 
drawn against the checking account pertaining to the appropriation charge- 
able with the travel expense, and will be deposited, using Treasury Form 
No. 6599, to the disbursing officer’s checking account (symbol) from which 
the travel advance was made. 

(b) If the amount of the travel voucher is in excess of the outstanding 
balance of the traveler’s advance account, the voucher will be listed on a 
Schedule of Disbursements, Standard Form No. 1064, along with other 
vouchers chargeable to the same appropriation for which disbursing officer’s 
checks are to be issued. A check will be drawn in favor of each traveler 
(claimant) listed thereon for the amount of his voucher in excess of the said 
travel advance balance and be transmitted to him; the amounts to be applied 
to the travel advances will be summarized at the foot of the schedule of 
disbursements (Standard Form No. 1064); and Standard Form No. 1096, 
Schedule of Voucher Deductions, will be prepared for the amount to be 
applied to liquidate the outstanding balances of the travel advances. Ifa 
different checking account is involved, a check drawn in favor of the Treasurer 
of the United States will be deposited on Treasury Form No. 6599 to effect 
the proper adjustment (par. 23 (a), supra). 


Section II.—Standard Forms Nos. 1012-Revised, 1012a-Revised, 1012b-Revised, and 1012c-Revised, 
Voucher for Per Diem and/or Reimbursement of Expenses Incident to Official Travel 

The following procedure is hereby prescribed for vouchering travel expenses: 

24. Standard Forms Nos. 1012—Revised and 1012a—Revised will be used for 
vouchering claims for duly authorized and/or approved allowances for per diem in 
lien of subsistence expenses; mileage for use of privately owned motor vehicles 
(see par. 28, infra); expenses incurred in connection with use of privately owned 
motor vehicle on an actual-expense basis, as distinguished from a mileage basis 
when use thereof is authorized; and for reimbursement of expenses properly in- 
curred and paid on account of, and incident to, the performance of official business 
by an officer or employee in a travel status while away from his permanent station. 

25. Standard Forms of the No. 1012—Revised series will also be used by persons 
other than Government employees when traveling on official business under 
authority of law and in accordance with regulations issued pursuant thereto for 
vouchering travel and transportation via Government-owned facilities or by 
transportation secured by transportation requests as well as for travel expenses 
incurred. 

26. Reimbursement of expenses incurred by a traveler other than those enumer- 
ated in the Standardized Government Travel Regulations, when necessary in 
connection with the transaction of official business, will be allowed only when the 
necessity and nature thereof are clearly, fully, and satisfactorily explained, and 
such expenses should be limited to cases in which payment by a disbursing officer 
of the Government is clearly impossible. (See par. 79, Standardized Government 
Travel Regulations.) 

27. All expenses for which reimbursement is claimed must be supported by sub- 
vouchers when required by approved regulations. (See sec. III, par. 33, infra.) 
When such required subvouchers are not obtained, a full statement of the circum- 
stances which rendered the procurement thereof impracticable must be made on 
the voucher. 

28. The reverse of Standard Form No. 1012—Revised, under the caption 
“Statement of Travel’’, will be used by the traveler when a privately owned 
vehicle (automobile or motorcycle) has been used, and such mode of travel has been 
authorized by the head of the department or establishment or by an official thereof 
to whom such authority has been properly delegated. 

29. The total amount of subsistence and other items under “Schedule of Ex- 
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penses and Itinerary of Traveler’ and the amount claimed under the detailed 
“Statement of Travel’’ will be carried forward to the spaces captioned ‘Amount 
Claimed’’ on the face of the voucher. 

30. There is included on Standard Forms Nos. 1012—Revised and 1012a— 
Revised a uniform accounting classification block, to be filled in by the adminis- 
trative office, which provides for indicating on one line in the column headed 
“Appropriation, Limitation or Project Symbol” the appropriation symbol and 
the suffix of the limitation or project symbol, if any, involved. If more than one 
limitation or project is involved, additional lines will be used for each such 
limitation or project. The amounts chargeable to the limitation or project will 
be inserted in the column headed “Limitation or Project Amount,”’ on the same 
line as the symbol, while the appropriation title and amount chargeable to such 
appropriation will be listed in the columns headed ‘Appropriation Title’ and 
“Appropriation Amount,” respectively. The lower portion of the accounting 
classification block will be used by the administrative office for indicating the 
allotment, cost, and objective classification accounts, and the amounts chargeable 
thereto. 

31. A statement of travel performed upon transportation requests, as provided 
for on the voucher forms, must be furnished by the traveler as required by para- 
graph 82 (c) of the Standardized Government Travel Regulations even though 
the same information may be administratively required on other forms, and the 
correctness of such statement must be certified by the traveler and the adminis- 
trative officer, as provided on Standard Form No. 1012—Revised. See also 
section V, paragraph 43, infra. When Government transportation requests are 
not used, that information should be given and details furnished as to mode of 
transportation used, at no expense to the traveler. 

32. When travel is performed beyond designated post of duty through use of 
Government transportation requests or Government-owned facilities, and there 
are no per diem or other expenses incurred incident to such travel, the traveler 
will prepare at the end of each month a voucher on Standard Form No. 1012— 
Revised, listing thereon in the space provided the dates and places visited during 
the month and showing the means of transportation, including Government trans- 
portation requests used; attach the original or a certified copy of his travel 
order to the voucher, or in the absence thereof make reference to such authority 
to travel as provided in section V, paragraph 44, infra; and execute the certificate 
thereon and transmit it without delay to his administrative office. The voucher 
will be certified by the administrative officer directing the travel, who will give 
the voucher a bureau voucher number and transmit the same immediately to the 
General Accounting Office, Audit Division. 


Section III.—Standard Form No. 1012d—Revised, Reccipt for Cash—Subvoucher 


33. The receipt for cash, Standard Form No. 1012d—Revised, will be used in 
support of Standard Form No. 1012—Revised, as a subvoucher for reimbursable 
expenses incurred by officers and employees of the Government while traveling 
under orders on official business, as required by the Standardized Government 
Travel Regulations, and for travel expenses incurred by persons other than 
Government employees when traveling under authority of law and in accordance 
with regulations issued pursuant thereto. 

34. The approved standard form of receipt for cash will be used by traveler in 
lieu of any other forms heretofore used in those cases where vendor’s receipted 
bill or receipted invoice cannot be procured. Such receipts are to be securely 
attached to the voucher form in the space indicated thereon. 

35. The size of Standard Form No. 1012d—Revised is 8 by 3% inches and may 
be found in books of 25 blanks or multiples thereof, each sheet being perforated 
so that it may be readily detached. 


Section IV.—Standard Forms Nos. 1071—Revised and 107la—Revised, Mileage Voucher 


36. Mileage Voucher, Standard Forms Nos. 1071—Revised and 107la— 
Revised, original and memorandum, respectively, will be used by the Officers of 
the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service, except as otherwise specifically authorized, for vouchering 
claims for authorized mileage allowances in accordance with the rates and condi- 
tions prescribed by the Act of June 10, 1922, 42 Stat. 631, as amended. 

37. The columns of the ‘Statement of Travel Performed’ and the ‘‘Compu- 
tation of Amount Due’”’ have been numbered 1 to 8, inclusive. Columns 1 to 5, 
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inclusive, are for use of the traveler only, who will sign the payee’s certificate; and 
columns 6 to 8, inclusive, are for the use of the proper administrative accounting 
officer. The administrative certificate provided on the form will be used in those 
services from which such certificate is required. 

38. In column 8 of the form will be shown the authorized mileage allowance at 
8 cents per mile by the established route and distance between the terminal points 
of travel; in column 6 will be entered the amount to be deducted, based on 3 cents 
per mile for each mile of land-grant road included in the established route and 
distance; and in column 7 will be entered the amount of additional deduetion, 
based on 3 cents per mile for the distance for which transportation is furnished by 
the United States, except the land-grant included in the established route and 
distance (column 6) and which is actually excluded in computing mileage. 

39. When part of the travel performed under an order is made on a mileage 
basis and part on an actual-expense basis, the claim for mileage will be stated on 
the mileage voucher (Standard Form No. 1071—Revised) and the claim for 
reimbursement of actual expenses will be stated on Standard Form No. 1012— 
Revised. 

40. A uniform accounting classification block, to be filled in by the administra- 
tive office, is included on the mileage voucher forms. 

41. The block under ‘‘ Note” is arranged so that definite information may be 
shown by the traveler as to means of travel utilized and whether or not such trans- 
portation was at the expense of the United States. Spaces are provided for 
inserting the serial numbers of transportation requests and the names of carriers 
on which issued, together with names of connecting carriers, if any. 

42. The size of Standard Forms Nos, 1071—Revised and 1071la—Revised is 
8 by 10% inches. Standard Form No, 1071la—Revised, being a memorandum 
copy of the voucher, is printed on yellow paper. 


Section V.—General Instructions 


43. Travel authorizations or orders, issued by each department, establishment, 
and agency of the Government, will be serially numbered beginning with No. 1 for 
each fiscal year. When a traveler procures transportation on a Government 
transportation request the said serial number and date of his travel order will be 
entered on the Government transportation request in the space provided for 
“Authorization or object,’”’ either by him or the administrative officer examining 
the same prior to payment. 

44. Reference to the authority for travel to be performed will also be inserted 
in the space provided therefor on the face of the voucher forms, Standard Forms 
Nos. 1012—Revised, 1012a—Revised, 1071—Revised, and 107la—Revised, and 
the original or a true copy of such authority must be attached to the voucher 
unless same has been attached to a previous voucher or otherwise transmitted to 
the General Accounting Office by the department, bureau, or establishment con- 
cerned. If the authority has been attached to a previous voucher, reference will 
be made on the second and all subsequent vouchers to the next previous voucher 
paid under the same travel authority, giving the name of the disbursing officer 
paying the same, date of payment, and the voucher number, if known. When a 
travel voucher is sent to the General Accounting Office for direct settlement, the 
original travel authority or a true certified copy thereof should in all cases be 
attached thereto. Authorized travel on other than written authority must be 
satisfactorily explained in the voucher. 

45. Each account stated on Standard Forms Nos. 1012—Revised and/or 1071— 
Revised must be certified by the traveler using the same as required on the face 
thereof. 

46. The name of the department, establishment, or agency concerned and the 
name and title of the disbursing officer may, when economical and advantageous, 
be overprinted on the standard forms herein approved on proper request of the 
administrative office concerned. 

47. The provisions of these regulations shall not be held to apply to the accounts 
for travel and other expenses of the departments, independent establishments, 
and other governmental agencies which are required by law to be verified by 
special forms of affidavit, nor to those departments, independent establishments, 
or other governmental agencies which have heretofore or may be hereafter specifi- 
cally excepted from using the standard forms of travel vouchers. 


Linpsay C, WARREN, 
Comptroller General of the United States, 
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VOUCHER FOR PER DIEM AND/OR REIMBURSEMENT 
OF EXPENSES INCIDENT TO OFFICIAL TRAVEL 


STANDARD Form No. 1012 (Revised) | D. O. Vou. No.... 


Form prescribed by Comptroller General, U.S Bu. Vou. No 




















Oct. 20, 1944 
General Regulations No. 88—Revised | 
ATTACH SUBVOUCHERS HERE__ 


ee ent Se (Department, “bureau, or establishment) === 
THE UNITED STATES, Dr., 


Address... .. 


PAID BY 









a (Official duty station) (Residence (For use of Postal Service only)) 








(For use of paying office) 










For per diem in lieu of subsistence, mileage for privately owned 


r ‘ Amount claimed 
motor vehicle, and/or reimbursement of travel and other expenses 








paid by me in the discharge of official duty from __.................. For— Dollars |Cents 
Ola a ae cht caning cnmeasns , aS per itemized = —_——| _|_—— | ——— 
ment within, under authority ip tetereke ar cay teehee dated | Subsistence.....|........-- Renae 
ei oe 19. ..--» copy of which is attached,* or has | Other__......... 


been previously furnished with Voucher SENDS. sciwiueiaosidnnaticbnciisceciaiinaiadmnsta » | Travel 
1 





(Name of disbursing officer) Total 














I certify that the above account and schedule annexed are | (Payee must not use 
true and just in all respects; that payment therefor has not been this space) 
received; that my statements of travel performed by the means 

herein set forth correctly reflect travel performed by me on | Differences_...........|.....-.-..|------ 
official business; and that, except as otherwise indicated above, 
no part of the travel for which compensation is claimed was per- 
— within the corporate limits of my official station or post 
of duty. 

I further certify, if applicable, that I actually incurred or 
paid (except as otherwi ise explained) the actual operating ex- 
penses of the motor vehicle indicated, for which commutation is 
claimed on a mileage basis. 
























SIGN i ee Amount verified; cor- 
ORIGINAL Dl tebesgniinaticbéenaicteasnse 
ONLY —— — —— 
a (Signature or initials)................. 7 








PENALTY FOR PRESENTING F RAUDULENT CLAIM.— ine of not more than $10,000 or imprisonment for not 

more than 10 yearsor both. (See 52 Stat. 197; U.S. C. 18:80.) 

FORFEITURE OF FRADULENT CLain.—Falsification 7 an item in an expense account works a forfeiture of 

the entire claim. (See 36 Stat. 1141; U. 8. C. 28: 279, 280; 18 Comp. Gen. 603). 

(To be used at discretion of department, bureau, or establishment) 
eS eee rh wey ee eh eet ete Te. Jet hiodbbsebenerinonoe 
(Immediate supervising 
official) 

Pursuant to authority vested in me as an authorized certifying officer, I certify that the official head- 
quarters of the claimant is as stated above; that the travel was authorized in advance (unless otherwise, 
noted) from and to the points stated in the account, and for the period and at the subsistence rate or rates 
claimed; and that the amounts claimed are just and reasonable, except as noted. 

The next previous voucher paid under the same travel authority was: D.O. Vou. No 


peebinkbopeibiies’ SIGN sie iuiadhatiineeibtintitelia didnt naan 


ony AL (Authorized ‘cortifyi ing ay 
eine heed ita ae ONI Title_. 


AC COUNT ING Cc L ASSIFIC ATION (for completion by A< iministrative Oilice) 












Limitation | Appropria- 
Appropriation title or project tion 
(amount) | (amount) 


Appropriation, limita- 
tion, or project symbol 






















| Cost account Objective classification 


Obligations 


Amount liquidated 











Symbol Amount Symbol Amount 















on Treasurer “of the United 
States in favor of payee 
SIGN named above. 


I lath Uta iat htinie 

ONLY (Signature of payee) 
*If there was no prior authority, state circumstances which rendered securing prior authority imprac- 
ticable. If the ability to certify and authority to approve are combined in one person, one signature only 


is necessary; otherwise, the approving officef will sign in the blank space below “Approv ed for $ 
and over his official title, 
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[Reverse of Standard Form No. 1012—Revised] 


SCHEDULE OF EXPENSES AND ITINERARY OF TRAVELER* 


USE SINGLE SPACE IF 


ITEMS ARE NUMEROUS 
1, Date and hour of departure from official headquarters 


2. Give duty status on first day of voucher puted: 
Arrived at 


Amount claimed 
Date Character of expenditure 


es (to be itemized by the day and fully explained) 
Subsistence t¢ Other 


Face of Continuation Sheet, (full 
age), Standard Form No. 1012b, 
las same ruling as this section. 














Totals (to be carried forward to continuation sheet, if necessary) -|_........-|-..--- 
*If authority provides for travel to more than one point, time of arrival and departure from each should 
be stated in the body of the account in chronological order. 


**When subvouchers required by regulations were not obtained, state fully the circumstances showing 
reasons for omission. 


tIf more than one rate of allowance is authorized, full statement of application of each rate must be given 
in some convenient place on this voucher. 


STATEMENT OF. TRAVEL 


Mode s Points of travel For reimbursable items only 
trave 


Amount 
claimed 


ob- show ab- Date 
tion re-| tained breviated| of From— To— Miles | Rate 
uest Ihe T yR name j|travel traveled} per 
No. ¥ thereof (Also show meter readings when travel| by mile Include 
to a and was by automobile) auto. | (cents)| cash paid 
claimed| ss of public 
service carrier 


Reverse of Continuation Sheet (full page), 
Standard Form No. 1012b, has same ruling 
as this section. 


. 


Total mileage emeations (to be carried forward to continuation 
sheet, if necessary) 


* Railroad, steamship, airplane, bus, motor vee etc. Abbreviate class of service or accommodations 
used—Railroad: F, first class; I, intermediate; mixed; C, coach; P, pullman accommodations: DR, 
drawing room; CP, compartment; BR, bedroom; M308 single occupancy section; SEC, section; LB, lower 
berth; UP, up r berth; S, seat. 


Motor vehicle: G A, Government automobile or motorcycle; PO, privately owned automobile or motorcycle. 
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RESPONSIBILITIES OF DISBURSING AND CERTIFYING OFFICERS; 
AUTHORITY TO CERTIFY PAYMENT VOUCHERS; NOTICES OF EX- 
CEPTIONS AND REPLIES THERETO; REPAYMENTS ON ACCOUNT 
OF SUSPENSIONS AND DISALLOWANCES 


[General Regulations No. 93—Revised] 
JANUARY 20, 1945, 


The procedures prescribed in General Regulations No. 93—Revised, dated 
March 14, 1942, 21 Comp. Gen. 1155, are hereby rescinded, and in lieu thereof 
the following procedures are prescribed effective February 1, 1945, for use by all 
departments, establishments, and agencies, except as otherwise herein provided. 
Section 4 of the act approved December 29, 1941, 55 Stat. 875, 876, as amended, 
provides that— 


“Nothing contained herein shall apply to the disbursing functions under 
the jurisdiction of the War Department, the Navy Department (including 
the Marine Corps), and the Panama Canal, except those pertaining to 
departmental salaries and expenses in the District of Columbia.” 


RESPONSIBILITY OF DisBURSING OFFICERS 


1. Theact “To fix the responsibilities of disbursing and certifying officers, and 
for other purposes,’’ approved December 29, 1941, as amended, provides that 
disbursing officers under the executive branch of the Government shall— 


(a) Disburse moneys only upon, and in strict accordance with, vouchers 
duly certified by the head of the department, establishment, or agency con- 
cerned, or by an officer or employee thereof duly authorized in writing by 
such head to certify such vouchers; 

(b) Make such examination of vouchers as may be necessary to ascertain 
whether they are in proper form, duly certified and approved; and 

(c) Be held accountable accordingly. 


RESPONSIBILITY OF CERTIFYING OFFICERS 


2. Section 2 of the same act, 55 Stat. 875, provides that the officer or employee 
certifying a voucher shall— 


(a) Be held responsible for the existence and correctness of the facts recited 
in the certificate or otherwise stated on the voucher or its supporting papers; 
for the legality of the proposed payment under the appropriation or fund 
involved; and for the correctness of the computations therein; 

(b) Be required to give bond to the United States, with good and sufficient 
surety approved by the Secretary of the Treasury, in such amount as may be 
determined by the head of the department, agency, or establishment con- 
cerned, pursuant to standards prescribed by the Secretary of the Treasury, 
and under such conditions as may be prescribed by the Secretary of the 
Treasury ; and— 

(c) Be held accountable for and required to make good to the United States 
the amount of any illegal, improper, or incorrect payment resulting from any 
false, inaccurate, or misleading certificate made by him, as well as for any 
payment prohibited by law or which did not represent a legal! obligation under 
the appropriation or fund involved. 


AvuTHority To Crertiry PayMENT VOUCHERS 


3. (a) Disbursing officers in the executive branch of the Government (except as 
poreint in sec. 4 of the act) will disburse moneys only upon vouchers duly certified 
y the head of a department, establishment, or agency, or by an officer or employee 
thereof duly authorized by such head, in writing, to certify payment vouchers and 
then only after receipt by them of authorizations of certifying officers and em- 
ployees and notice of approval of the required bonds of such certifying officers by 
the Secretary of the Treasury. When heads of departments, independent estab- 
lishments, and agencies function as certifying officers, they are also required to give 
bond. The official authorization issued by the respective heads of departments, 
establishments, agencies, etc., should show for each such person designated to 
perform the specified certifying duties, the name of the authorized certifying officer; 
the department, establishment, or agency; the class of vouchers authorized to be 
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certified; the bureau or office; the location of the disbursing office where payment 
is to be made; and the amount of bond. The form of official authorization may be 
any similar to the form prescribed by Treasury Department Circular 

o. 680. 

(b) Those departments, establishments, or agencies submitting vouchers to the 
Division of Disbursement, Treasury Department, for payment shall transmit to 
the General Accounting Office the original official authorization or an authenti- 
cated copy thereof and two accomplished signature cards executed on Treasury 
Department Form No. 1686—Revised, shall be transmitted to the General 
Accounting Office by the Chief Disbursing Officer in accordance with the procedure 
outlined in Treasury Department Circular No. 680. 

(c) In all other cases the administrative offices will transmit to the appropriate 
disbursing officer the original or an authenticated copy of the official authoriza- 
tion and three signature cards of each authorized certifying officer or employee 
listed thereon, and will also transmit to the General Accounting Office the original 
or an authenticated copy of the official authorization and two signature cards. 
Such authorization and signature cards as are transmitted to the General Account- 
ing Office which pertain to the Post Office Department or the Postal Service shall be 
addressed to the Postal Accounts Division, Asheville, N. C., and others to the Audit 
Division, Washington 25, D. C. 

(d) The insertion of the bond data on the reverse of the signature cards and the 
distribution of the cards as hereinabove provided shall be deferred until notice 
is received that the surety has been approved by the Section of Surety Bonds, 
Bureau of Accounts, Treasury Department. In addition to the bond data required 
to be shown on the reverse of signature cards, the current post office address of the 
authorized certifying officer must be indicated, and such officer shall promptly 
notify the General Accounting Office and the appropriate disbursing officer of any 
change therein. 

(e) When bonds are renewed, notice of such renewal shall be promptly furnished 
to the appropriate disbursing officer and the General Accounting Office. 

4. Where the surety for a bond has agreed to extend such bond to include dis- 
bursements for more than one department, agency, or independent establishment, 
evidence of stipulation and consent agreement showing the departments, etc., 
included, together with authority to certify and signature cards for each depart- 
ment, independent establishment, or agency concerned, shall be promptly furnished 
to the General Accounting Office. 

5. Authorizations issued to authorized certifying officers will be deemed to be 
in effect until terminated, revoked, or amended. In the event of the termi- 
nation, revocation, or amendment of the authorization of an authorized certifying 
officer due to separation from the service or otherwise, the General Accounting 
Office and the appropriate disbursing officer shall be promptly notified, using 
for such purpose a form substantially the same as the official authorization, 
signed by the head of the department, establishment, or agency, and indicating 
the effective date of the termination, revocation, or amendment. 

6. In certifying payment vouchers, and in all official matters relating thereto, 
the title “Authorized Certifying Officer’ shall be used. The office title of the 
certifying officer or employee may also be used, if administratively desired. 
The certifying officer’s name will be typed or printed below his signature on 
payment vouchers and on all official correspondence relating to his duties as 
certifying officer. The date of certification of each voucher must be shown in 
the certificate. 


Notices OF EXcEPTIONS AND REPLIES THERETO 


7. For purposes of uniformity in the procedure for notifying certifying and 
disbursing officers and others of exceptions taken in the audit of accounts, and 
in order that replies to exceptions may be promptly made to the General Account- 
ing Office for ‘‘excepted”’ items which can be satisfactorily explained or for which 
repayments have been effected by cash collection or voucher deduction and thus 
reduce the number of ‘‘excepted”’ items outstanding at the time of settlement, the 
following forms and procedure are prescribed: 


Standard Form No. 1100—Revised, Notice of Exception and Reply to 
Exception. (Form remains as prescribed March 14, 1942.) 

Standard Form No. 1100a—Copy of above for administrative use; see last 
paragraph below. 

G. A. O. Form No. 1100—Postal (for use by post offices of the first and 
second class only—new form). 
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When an exception is taken by the General Accounting Office involving the lia- 
bility of either a certifying or disbursing officer, the reasons therefor will be stated 
on the proper form herein prescribed and distribution made as follows: 


Certifying Officers 


For all officers and employees bonded as “Authorized Certifying Officers,” 
under the act approved December 29, 1941, 55 Stat. 875, as amended: 


The original and two copies to the administrative office concerned (original 
and one copy for use of certifying officer in preparing his reply) ; 

One copy to the poemaeuse disbursing officer; 

One copy direct from General Accounting Office to the Certifying Officer; 
and two copies retained in the General Accounting Office. 


Disbursing Officers 


For all disbursing officers (including those in the War and Navy Departments 
and the Panama Canal but excluding postmasters at offices of the first and second 
class) ; 


The original and three copies to the disbursing officer; 
One copy to the administrative office concerned; and 
Two copies retained in the General Accounting Office. 


Postmasters at offices of the first and second class 


The original and two copies to the postmaster; 

One copy will be attached by the General Accounting Office to the schedule 
of disbursements or comparable accounting document in the particular 
postmaster’s account; and 

One copy will be filed in an alphabetical file maintained in the Postal Ac- 
counts Division of the General Accounting Office. 


8. Exceptions taken in the administrative examination of accounts, which are 
brought to the attention of the General Accounting Office will be stated by the 
General Accounting Office on Standard Form No. 1100—Revised and be treated 
in the same manner as exceptions originating in the General Accounting Office, 
except that the words “Administrative Exception” will be inserted on the form 
following the statement of the reasons for the exception. See also General Regu- 
lations No. 50, Supplement 1, dated April 4, 1934, 13 Comp. Gen. 491. 

9. The replies to exceptions should be given prompt consideration and be 
stated in the space provided on Standard Form No. 1100—Revised. The original, 
with the reply stated thereon, after being administratively verified, will be signed 
by the responsible certifying or disbursing officer and returned promptly to the 
General Accounting Office. 

10. In the event the respective certifying or disbursing officer is no longer 
available, the officer currently certifying or disbursing for the administrative 
office involved should state such officer’s current address in the reply to the original 
of the notice of exception, which should then be returned promptly to the General 
Accounting Office. 

11. Upon receipt of replies to exceptions which the General Accounting Office 
finds to be satisfactory on the existing record, a copy of the said exception will be 
forwarded to the responsible officer or the administrative office concerned, bearing 
a notation ‘Reply of satisfactory on present record. General 


Accounting Office 


REPAYMENTS ON ACCOUNT OF SUSPENSIONS AND DISALLOWANCES 


12. All repayments on account of exceptions issued to certifying or disbursing 
officers must be reported to the General Accounting Office, using for such purpose 
the original of the notice of exception (if available), on which will be stated, with 
respect to the item listed, a reference to the schedule of collections, or to the 
schedule of voucher deductions, on which the item has been reported to the dis- 
bursing officer. Standard Form No. 1043, formerly used for reporting collections 
of suspended or disallowed items is no longer to be used. If by reason of an ex- 
ae item, a collection is made and shown in the accounts of a disbursing officer 

ther than the disbursing officer whose name is indicated in the heading of the 
notice of exception, the name of such other officer or agent shall be indicated in 
replying to the said exception. 

13. Upon receipt by the General Accounting Office of such advices of repay- 
ments on the notice of exception, the ‘‘excepted” items pertaining thereto will be 
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adjusted to the extent of the amounts reported as repaid, and the reported repay- 
ments will be subsequently verified with the applicable schedules of collections, 
or the schedules of voucher deductions, when received in the disbursing officer’s 
accounts. Items reported on the notice of exception which cannot be identified 
with the items on the respective schedules will be restored as ‘‘outstanding.’”? When 
scheduling repayments of “‘excepted” items, references to the ‘‘excepted’”’ vouchers 
should be indicated on the schedules. The name of the payee for whom the 
repayment was effected will be recorded on the Schedule of Voucher Deductions 
(Standard Form No. 1096) when necessary to avoid confusion in identities. 

14. The provisions of these General Regulations relating to the preparation and 
distribution of notices of exceptions as prescribed do not lessen the responsibility 
of the certifying officers under the act approved December 29, 1941, 55 Stat. 875, 
as amended. Accordingly, upon receipt of a copy of a notice of exception direct 
from the General Accounting Office as herein prescribed, the responsible certifying 
officer must give prompt consideration thereto. 


As this office cannot adopt a procedure by which each administrative unit of the 
numerous Government agencies would be furnished a sufficient number of carbon 
copies of the orignal notices of exception deemed essential by the respective units, 
hereafter there will be available at the Government Printing Office a supply of 
Standard Form No. 1100a, printed on thin paper, for the use of administrative 
offices in the preparation of extra copies of the original notices of exception. 
Upon receipt of these regulations, each department, independent establishment, 
and agency is requested to make requisition upon the Public Printer for a supply 
of Standard Form No. 1100a herein prescribed, which is estimated will be required 
for its service for the period ending June 30, 1945. In so doing, it is understood 
and agreed by said departments, independent establishments, and agencies that 
they hereby consent to the plan of combining all the requisitions submitted and 
printing the total thereof in one edition to be delivered to the respective depart- 
ments, independent establishments, and agencies, or placed in stock at the Govern- 
ment Printing Office, subject to their order, or partly delivered and partly placed 
in stock, as the case may be, and that they authorize the Public Printer to prorate 
the cost of printing and to render bill against each department, independent 
establishment, and agency for its proportionate share on the basis of the number of 
forms ordered by it. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


STANDARD Form No. 1100A 
Form prescribed by Comptroller General, U. S., January 20, 1945 
Gen. Reg. No. 93—Revised 


GENERAL ACCOUNTING OFFICE 
NOTICE OF EXCEPTION 


ee nn nebbaren 

Disb. Officer D.O. Vou. No. 
Cert. Officer Bu. Vou. No. 
Dept. or Bureau Period 
Appropriation Activity 


Credit for $ paid to will be withheld or a charge will be raised in 
your next statement of settlement for the reason stated below unless a satisfactory explanation is promptly 
made or the amount deposited: 


COP Y—For administrative use 








REPLY TO EXCEPTION 


(Disbursing or Certifying Officer) 
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UNITED STATES SAVINGS BONDS ISSUED: REFERENCE TO, ON 
INDIVIDUAL EARNINGS RECORDS 


[General Regulations No. 96—Supplement No. 4] 
Juty 6, 1944. 


In order to simplify the recording of bond serial numbers on Individual Earnings 
Record, Standard Forms Nos. 1102 and 1102A (and forms specifically prescribed 
for individual earnings records), paragraphs 15 and 20 of General Regulations 
No. 96, dated December 15, 1942, 22 Comp. Gen. 1162, which require that the 
bond serial numbers be shown on the said forms in the column headed “ Bond 
No.,” are hereby modified to provide that where bond issuance schedules showing 
the serial numbers of the bonds issued are returned by the bond issuing officer to 
the office where the individual earnings (bond account) records are maintained, 
the schedule number on which the bond serial number is shown may be entered 
on the Individual Earnings Record instead of the serial number of the bond issued. 
However, where the name of the prime owner of a bond differs from that of the 
employee from whose pay the bond deductions were made, the serial numbers of 
the bonds issued must be recorded on the Individual Earnings Record as 
heretofore. 

Where schedule number references are used, the copies of the schedules must be 
filed in numerical sequence and held as supporting documents to the individual 
earnings records on which the references are posted. 

Frank L. YATEs, 
Acting Comptroller General of the United States. 


SIMPLIFIED PAY-ROLL PROCEDURE AND FORMS FOR CIVILIAN PER 
ANNUM EMPLOYEES 


[General Regulations No. 102] 
DecEMBER 7, 1944. 


This regulation prescribes standard forms and procedures relating to pay rolls 
for civilian per annum employees. The forms are prescribed for use throughout 
the Government service as hereinafter indicated, except the U. 8. Postal Service 
and the Post Office Department, and are designed to simplify pay-roll procedures 
and to establish improved methods of pay-roll control in the administrative offices. 


The standard forms are as follows: 


Form 1125, Pay-Roll Control Register. 

Form 1126, Pay-Roll Change Slip (original—white). 

Form 1126a, Pay-Roll Change Slip (duplicate—green). 

Form 1126b, Pay-Roll Change Slip (triplicate—yellow). 

Form 1126c, Pay-Roll Change Slip (quadruplicate—pink). 

Form 1127, Individual Pay Card. 

Form 1128,* Voucher for Personal Services (original—white). 

Form 1128a, Voucher for Personal Services (memorandum—yellow). 


Effective January 1, 1945, all of these forms will be used by the Bureau of the 
Budget, the Bureau of Accounts of the Treasury Department, and the General 
Accounting Office, where the entire “Simplified Pay-Roll Procedure’”’ (as outlined 
on attached chart**) is prescribed. 

Forms 1125, 1126, 1126a, 1126b, 1126c, and 1128 and 1128a (or adaptations 
thereof approved by this office) are prescribed for use in all other agencies as 
soon as practicable but in no event later than July 1, 1945. The use of Form 
1127 in lieu of forms previously prescribed for the same purpose is optional 
with such other agencies. 


EXPLANATION OF USE oF STANDARD Forms 


Form 1125, Pay Roll Control Register 

The control register provides a means for securing independent totals to insure 
the accuracy of rolls and pay cards by handling only changes in pay each pay 
period. The substitution of this record for various types of preaudit records 


*See reproduction of revision under Gey. Reg. No. 102, Supp. 1. 
**Chart omitted, 
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in the administrative offices should result in economies since it will not be necessary 
to audit in detail, each pay period, the earnings of those employees whose pay 
does not change from normal pay. ‘The use of the control register will also speed 
up the processing of pay rolls since the preaudit of changes in pay will be made 
as they occur during the pay period as contrasted with an audit of every item on 
the rolls after they are prepared under present procedures. 

In establishing the control register the gross earnings, deductions, and net pay of 
all employees to be included on a particular pay roll for the entire period covered 
by the roll will be entered on the first line of that part of the form headed “‘Previous 
Normal Pay.”’ Changes in normal pay or in status which occur during the pay 
period, as set forth on Form 1126, Pay Roll Change Slip (described later), will be 
audited and posted by the employee who maintains the Pay-Roll Control Register. 
The item “gross pay” shown on the change slip will not be posted to the control 
register. 

After the close of the pay period the entries posted to the control register from 
the change slips, under the heading “‘Previous Normal Pay,” will be totaled and 
deducted from the normal pay entered on the first line. The balance represents 
the normal pay of those employees whose pay did not change during the period and 
will be transferred to the columns under the heading “Pay for this Period” to 
which will be added the amounts previously posted therein. The totals represent 
the gross earnings, deductions, and net pay for that particular pay period and must 
agree with the totals of the pay roll and of the individual pay cards. 

The balances shown on the control register under the heading ‘Previous 
Normal Pay” will also be transferred to the first line of the columns under the 
heading ‘‘New Normal Pay,” to which will be added the amounts posted therein. 
The totals represent the normal pay of all employees as of the beginning of the 
next pay period, and will be entered on the first line of the control register for the 
next pay period under the heading ‘‘Previous Normal Pay,” thus establishing a 
continuity of control. ; 

The number of employees to be included on a pay roll will depend upon adminis- 
trative policy, but a separate control register should be established for each block 
of pay cards maintained by each pay-roll clerk, 


Form 1126, Pay-Roll Change Slip 


Form 1126 will be prepared in an original and three copies for each change in 
pay, name, or status. This form will be prepared by the pay-roll employees who 
maintain the pay cards from basic documents such as personnel actions, advice of 
. leave without pay, bond-deduction authorization, advice of tax status (Form 
W-4), ete. In the block for remarks will be entered a concise explanation of the 
reasons for the change, including all factual notations now required to be placed in 
the ‘‘Remarks” column of the pay roll. After the change slip is prepared all copies, 
together with the basic documents, will be forwarded for audit to the employee 
who maintains the control register. After audit the routing and processing of the 
various copies of the change slip will fall into one of three categories, namely, (1) 
agencies which prepare their own rolls, (2) agencies for which the disbursing 
office prepares the comprehensive roll, and (3) those agencies for which the 
entire simplified procedtire authorized herein is prescribed. 

The routing and distribution of the change slip under each category shall be as 
follows: 

1. Agencies which prepare their own rolls —The employee who maintains the 
control register will post thereon the data from the original change slip. The 
original will then be forwarded to the employee who maintains the pay cards 
where it will be held until the rolls are prepared, at which time the pay-roll clerk 
will enter the change slip number in the ‘‘Remarks” column of the pay roll 
opposite the item to which it pertains. The original change slip will accompany 
the pay roll to the disbursing officer as supporting data and will be transmitted 
with his accounts to the General Accounting Office. This will eliminate the need 
for showing on the pay roll the information otherwise required in the ‘‘ Remarks” 
column, 

The duplicate will be forwarded to the employee responsible for the receipt 
and distribution of checks and will be given to employees with pay checks or 
cash payments as an earnings statement. 

The triplicate will be forwarded to the employee who maintains the pay 
cards and will be used for posting to the cards or the preparation of punch cards 
or addressograph plates. After the roll for a given pay period is processed the 
triplicate will be available for statistical purposes. 

The quadruplicate will be retained by the employee who maintains the control 
register as support for the entries thereon. 
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2. Agencies for which the disbursing office prepares the rolls ——The employee 
who maintains the control register will post thereon the data from the original 
change slip. The original will then be forwarded to the employee who maintains 
the pay cards where it will be held until the rolls are prepared, at which time the 
pay-roll clerk will enter the change slip number in the ‘‘ Remarks’’ column of the 
pay roll opposite the item to which it pertains. The original change slip will 
accompany the pay roll to the disbursing officer as supporting data and will be 
transmitted with his accounts to the General Accounting Office. This will 
eliminate the need for showing on the pay roll the information otherwise required 
in the “Remarks” column. 

The duplicate will be forwarded to the employee responsible for the receipt 
and distribution of checks and will be given to employees with pay checks or 
cash payments as an earnings statement. 

The triplicate will be forwarded to the disbursing office where the necessary 
change will be made in the addressograph plate. An impression of the plate 
will be made on the change slip and it will be returned to the employee in the 
administrative agency who maintains the control register who will verify the 
accuracy of the addressograph plate print and will retain the slip as support for 
the entries on the control register. 

The quadruplicate will be forwarded to the employee in charge of the pay cards 
where the necessary postings will be made to the cards and the change slip clipped 
to the card until the roll is received from the disbursing office, at which time the 
changes will be verified with the roll. After the pay roll is processed the quadru- 
plicate will be available for statistical purposes. 

3. Agencies for which the entire simplified procedure is prescribed.—The employee 
who maintains the control register will post thereon the data from the original of 
the change slip. The original will then be forwarded to the employee who main- 
tains the pay cards where it will be posted and held with the pay cards until the 
roll is received from the disbursing office, at which time the changes will be verified 
with the roll. After verification the original will be returned to the control clerk 
to be attached to the basic documents and retained as support for entries on the 
control register. 

The duplicate will be forwarded to the employee responsible for the receipt and 
distribution of checks and will be given to employees with pay checks or cash 
payments as an earnings statement. 

The triplicate and quadruplicate will be forwarded to the disbursing office 
where the necessary change will be made on the addressograph plate. A plate 
impression will be made on the triplicate which will be returned to the adminis- 
trative agency where the employee in charge of the control register will verify the 
impression and retain until the original is returned by the pay-roll clerk. After 
the pay roll is processed for a given pay period the triplicate will be available for 
statistical purposes. The quadruplicate will be retained by the disbursing office. 


Form 1127, Individual Pay Card 


The Individual Pay Card is prescribed for use in those agencies where the entire 
simplified pay-roll procedure is prescribed. 

This form will be posted manually. Complete status information, including 
‘Normal Pay”’ will be entered by the pay-roll clerk at the time the card is estab- 
lished for an employee, either by bringing forward such data from the card for 
the previous year or from a current audited change slip. Data now required to 
be shown in the “‘ Remarks” column of the pay roll should be entered in the ‘‘ Re- 
marks” column of the Individual Pay Card. Detailed postings of normal pay in 
the semimonthly blocks will only be made for the first full periodic payment or 
after a change from normal pay has occurred in the preceding period. In other 
words, postings of normal pay will not be repeated successively. In lieu thereof, 
normal pay will be indicated by the pay-roll clerk initialing in the space provided 
opposite the period for which pay is due. 

h pay period the totals of earnings and net pay should be balanced with the 
control register. Quarterly, the columnar totals of earnings, deductions, and net 
pay for the particular quarter should be entered in the blocks provided therefor 
—— quarterly totals balanced with the control register and the administrative 

ooks. 


Form 1128, Voucher for Personal Services 


This form differs from the face of the present Standard Form 1013 only in that 
the wording of the certification block has been materially revised and the block 
for recording administrative exceptions has been removed since the simplified 
procedure provides for administrative audit prior to preparation of the face 
sheet of the pay roll. 
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For those agencies for which the entire simplified procedure is prescribed Form 
1128 will be supported by a roll showing name of employee, net amount paid and 
check number, or if payment is made by cash, signature of the employee. Until 
otherwise prescribed other agencies will continue to show the same information 
on the rolls as at present except that the change slip number will be shown in the 
“Remarks’”’ column in lieu of the information now required and the original change 
slips will accompany the rolls. 

Upon receipt of these regulations, each department. and establishment is re- 
quested to make requisition upon the Public Printer for a supply of the standard 
forms herein prescribed, which it is estimated will be required for its service 
through December 31, 1945. In so doing, it is understood and agreed by said 
departments and establishments that they thereby consent to the plan of com- 
bining all the requisitions submitted and printing the total thereof in one edition 
to be delivered to the respective departments or establishments, or placed in 
stock at the Government Printing Office, subject to their order, or partly delivered 
and partly placed in stock, as the case may be, and that they authorize the Public 
Printer to prorate the cost of printing and to render bill against each department 
and establishment for its proportionate share on the basis of the number of forms 
ordered by it. 

Lrnpsay C. WARREN 
Comptroller General of the United States. 
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STANDARD Form NO. 1126a 
Form prescribed by Comp. Gen., U. S., Dec. 7, 1944 
General Regulations No. 102 


PAY-ROLL CHANGE SLIP 





Block No. 
Agency Pay-roll period 





Nameand No. “Tax code | Division Slip No. 





Designation | ; =~ Grade | Salary rate Section Unit 
$ 





Bond authorization No. | Bond purchase price 
Jotice to employee: 


Each time your pay changes you will receive 
a ‘*‘Pay-Roll Change Slip’’ with your pay check 
showing changes in earnings, deductions, and 
net pay. You should keep this change slip for ——— 
future reference. 





Appropriation (s) 





Cash Earnings Deductions 


Posted 
y— 
(initials) 


[] | Over- | Gross 
i | Re gular time | pay 
~ —| 
Pay this period | 


New normal pay----.....-- 





Previous normal pay 


| 
sl 
aioe 
| 





Remarks: | Forms 1126, 1126b, and 1126c are the same as 1126a, 
Sample —Actual size 8” x 5’’. except the notice to employee is omitted. 
1126, Original —white. 
1126a, Duplicate —green. 
1126b, Triplicate—yellow. : 
1126c, Quadruplicate—pink. Prepared by— Audited by— 
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STANDARD FoRM,NO.1127 
Form prescribed by Comp. Gen., U. S., Dec. 7, 1944 


General Regulations No. 102 
INDIVIDUAL PAY CARD 


Earnings Deductions Pay- 


OT roll 


| a | 
reg- | over-| | cod block | 
ular | time - No. | 


|Employee’s name and No. 
total 


lst quarter | iad SS 
a ees | “ “| - Tax code | Department and bureau 
2d quarter....-..----- | | 


———_——— 


3d quarter. 





en ceniail | Bond purchase | Bond | No.ofbond 
price balance} authoriza- 


brought tion 
t r 
4th quar te! forward 








Year total 
Normal Pay——> Bond | Bond 

aici schedule | purchas- slip No. 

Ini- No. |es or re- remarks 
Period itials funds 












































JUNE 
JULY 

















AUG. 
SEPT. 
OCT. 









































DEC. 


Typeof | Effective Annual 
action date Grade rate Brought forward: 


2d half last year 
Ist half this year 
Total fiscal year 19_-. 





| 











NOV. —|- 
] 
| 


To be carried forward: 
2d half this year 
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SIMPLIFIED PAY-ROLL PROCEDURE AND FORMS FOR CIVILIAN PER 
ANNUM EMPLOYEES 


[General Regulations No. 102—Supplement No. 1] 


Marcu 31, 1945. 

In order to meet the administrative needs of those offices and agencies of the 
Federal Government where the number of civilian per annum employees is small 
and does not justify the adoption of the entire simplified pay-roll procedure and 
the use of all of the prescribed standard forms incident to such procedure, General 
Regulations No. 102, dated December 7, 1944, 24 Comp. Gen. 962, is supplemented 
in the following respects: 

Standard Form No. 1128, Voucher for Personal Services, with memorandum 
copy No. 1128a, originally prescribed as a certification and summary sheet for 
pay-roll lists of employees, has been adjusted by printing on the reverse thereof 
to provide for the listing of a limited number of payees, with complete details as 
to gross earnings, deductions, and net payments. 

When Standard Form No. 1128 is used under the conditions specified in the 
preceding paragraph, it shall constitute the complete summary, certification, and 
payment details, as one document, and the use of the Pay-Roll Control Register 
(Standard Form No. 1125), and the Pay-Roll Change Slip (Standard Form No, 
1126, 1126a, 1126b, and 1126c), will be optional with those administrative offices 
using only one sheet of Standard Form No. 1128 as a complete pay-roll document. 

The procedures prescribed in the two preceding paragraphs do not contemplate 
the furnishing of detail information on the reverse of Standard Form No. 1128 
when that form is used as a certification or summary sheet for the pay-roll list 
showing only net amounts earned. 

Standard Form No. 1128 may be used and submitted with claims for direct 
settlement by the General Accounting Office covering compensation and allow- 
ances on account of personal services rendered prior to the death of employees, 
including lump sum leave payments under the act approved December 21, 1944, 
58 Stat. 845. 

General Regulations No. 102 provides that Standard Form No. 1128 shall be 
used on and after July 1, 1945, as a pay-roll voucher, summary, and certification 
sheet, by all departments and establishments. Accordingly, the following forms, 
on each of which is printed the former certificate of approval, are declared obso- 
lete, but authority is hereby granted to continue their use until all stocks of such 
forms on hand in the departments and establishments, as well as those at the 
Government Printing Office, are completely exhausted: 


Standard Form No. 1013—Revised. Pay Roll—Personal Services—Annual 
Salary Basis, with administrative certificate of approval and accounting 
classification block, original. 

Standard Form No. 1013b—Revised, Memorandum copy of 1013—Revised. 

Standard Form No. 1072—Revised, Pay Roll—Personal Services—Various 
Salary Bases, with administrative certificate of approval and accounting 
classification block, original. 

Standard Form No. 1072b—Revised, Memorandum copy ‘of 1072—Revised. 

Standard Form No. 1074—Revised, Pay Roll—Personal Services—Miscel- 
laneous (Employees on Per Hour, Day, Week, Month; or Piecework Basis), 
with administrative certificate of approval and accounting classification 
block, original. 

Standard Form No. 1074b—Revised, Memorandum copy of 1074—Revised. 


Standard Forms Nos, 1128 and 1128a, original and memorandum, respectively, 
will be used as a certification and summary sheet for all pay rolls (except where 
specifically exempted in special adaptations approved by this office), and the 
following standard forms of pay-roll continuation sheets will be continued to be 
carried in stock at the Government Printing Office: 1013a, 1013c, 1072a, 1072c, 
1074a, and 1074c. 

The form of certification of approval now appearing on the reverse of Standard 
Forms Nos. 1074d—Revised and 1074e—Revised, the short form of Pay Roll for 
Personal Services— Miscellaneous (Employees on Per Hour, Day, Week, Month, 
or Piecework Basis), which roll provides for the stating of allowances as well as 
compensation, will hereafter be printed with the new form of pay-roll certification 
and summary appearing on Standard Form No. 1128, and will be carried in stock 
under the original form numbers. 

Linpsay C. WARREN, 
Comptroller General of the United States 
654881"—46——63 
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STANDARD Form No. 1128 7. Sa 
Form prescribed by Comp. Gen., U. S., Dec. 7, 1944 
General Regulations No. 102 Bu. Vou. No. ----- 


PAY ROLL FOR PERSONAL SERVICES 
PAY ROLL CERTIFICATION AND SUMMARY 


PAID BY 


(For use of paying 
fice) 





CERTIFICATION 


» 
Pursuant to authority vested in me I certify that the within pay roll, in -................... pages, is 
correct and proper for payment. gIGN 


This roll approved for $ ORIGINAL 
ONLY 


(Official title) 


PAY-ROLL SUMMARY 


| 
| Amount | Check Nos. 


Net payment to employees (as per attached | 


lists) . i KXXXXXXXXXX] 
Other items requiring ‘disbursement: 
Civil Service Retirement 


Federal Tax 


War Savings Bonds 
Other (itemize): 


Gross payments._--.-- | 
| Other items not requiring disbursement 
(subsistence, etc.): 





Gross earnings. - - 


ACCOUNTING CLASSIFICATION 





Appropriation, Limitation or ae 
limitation or Appropriation title project ee 
project symbol amount 


| 


Objective classification 








Allotment Amount Obligations Cost account 
symbol liquidated 


Symbol | Amount _ Amount 


Symbol Amount 


[ama 
LL 
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[Reverse of Standard Form No, 1128] 


—————ooo——————ooy>>>>>ll>>>{—>——>> oI —=[—S>y>——S———— 


We, the subscribers, severally acknowledge to have received in cash the sums set Checks dated 
opposite our respective names in payment for our services during the period of this roll: 


Deductions 
. “ Check No., 
Gross sectisitsihieindaeean! Cae Change slip No., 
or remarks 


Name, grade, designation, 
and total salary rate amount 5 amount 
earned | Retire- paid 
ment Tax Bonds 


— | ———$—— | —— — | | — | — ESSE 


| 


EXTENSION OF SIMPLIFIED PAY-ROLL PROCEDURE FOR CIVILIAN 
PER ANNUM EMPLOYEES 


[General Regulations No. 102—Supplement No. 2] 


JuNE 19, 1945. 


Effective with the pay-roll period beginning July 1, 1945, the entire “‘Simplified 
Pay-Roll an pee in General Regulations No. 102, dated Decem- 
ber 7, 1944, 24 Comp. Gen. 962, for use by the Bureau of the Budget, the Bureau 
of Accounts of the Treasury Department, and the General Accounting Office, 
is hereby prescribed for use in the Washington, D. C., offices of the following 
departments and establishments: 


Department of Agriculture. 
Department of Commerce: 
Surplus Property Board. 
Department of Labor: 
Office of the Secretary. 
Office of the Solicitor. 
Bureau of Labor Statistics. 
Division of Labor Standards. 
United States Conciliation Service. 
Children’s Bureau. 
Women’s Bureau. 
Department of State. 
Department of the Treasury: 
Bureau of the Comptroller of the Currency. 
Bureau of Customs. 
Bureau of the Mint. 
Bureau of Narcotics. 
Bureau of the Public Debt. 
Divisjon of Personnel. 
Foreign Funds Control. 
Office of Chief Clerk. 
Office of Superintendent of Treasury Buildings. 
Procurement Division. 
War Finance Division. 
Civil Service Commission. 
Federal Security Agency: 
Office of the Administrator. 
Social Security Board, Region IV. 
Federal Works Agency: 
Office of the Administrator. 
Public Buildings Administrator. (Exclusive of Custodial and Me- 
chanical employees under the Buildings Manager.) 
National Advisory Committee for Aeronautics. 
National Capital Housing Authority. 
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National Housing Agency: 
Office of the Administrator. 

National War Labor Board. 

Office of Defense Transportation. 

Office of Inter-American Affairs. 

Office of Scientific Research and Development. 

Office of War Information. 

Office of War Mobilization. 

President’s Committee on Fair Employment Practice. 

Smaller War Plants Corporation. 

United States Coast Guard. 

War Manpower Commission. 


Those agencies which currently maintain records of individual earnings on a 
calendar-year basis on an earnings-record form other than on the prescribed 
Standard Form No. 1127, Individual Pay Card, may continue to use such other 
form if found to be administratively desirable until the close of the present 
calendar year. However, all salary payments made after December 31, 1945, 
should be recorded on Standard Form No. 1127, or an approved adaptation 
thereof, and the prescribed procedure for the maintenance of such records observed 
accordingly. 

That part of General Regulations No. 102 which requires that the triplicate 
and quadruplicate copies of the Pay-Roll Change Slip, Standard Forms Nos. 
1126b and 1126c, respectively, be forwarded to the disbursing officer is hereby 
amended to require that the triplicate only of that form shall be forwarded to the 
disbursing officer. 

Arrangements for the audit of the pay records of the departments and estab- 
lishments enumerated in these regulations will be made by representatives of the 
General Accounting Office. 

Linpsay C. WARREN 
Comptroller General of the United States. 


VOUCHER FOR AUTHORIZED PETTY PURCHASES 
[General Regulations No, 103} 


May 2, 1945. 


1. In order to provide a uniform and economical method of effecting payment 
for authorized petty purchases made by Federal officials and employees duly 
authorized to make such purchases for official purposes, and to reduce the number 
of separate vouchers now being prepared covering such purchases, the following 
procedure and standard forms are hereby prescribed for general use throughout 
the Government service: 


Standard Form No. 1129.* Voucher for Petty Purchases. (Original, printed 
on white paper—size 8% by 11 inches.) 

Standard Form No. 1129a, Same as above. (Memorandum copy, printed on 
yellow paper.) 

Standard Form No. 1129b,** Voucher for Petty Purchases—Continuation 
Sheet. (Original, printed on white paper.) 

Standard Form No. 1129c, Same as above. (Memorandum copy, printed 
on yellow paper.) 


2. The columnar headings of the forms have been so arranged as to permit 
their use when foreign currency is involved, and when so used the value of the 
purchases may be shown in United States dollars in the aggregate for all purchases 
made at the same conversion rate, thus making unnecessary the showing of the 
exchange rate for each purchase. 

3. All petty expenditures by an employee authorized to incur such expenditures 
shall be listed on the reverse of the Standard Form No. 1129, and the continuation 
sheet if necessary. Each item listed should be supported by an original bill or 
invoice of the dealer, or by receipt on Standard Form No. 1012d—Revised, Receipt 
for Cash-Subvoucher, when cash purchases are for $1 or more (and lesser amounts 
if receipts are convenient to secure), or other form of payment evidence. Receipts 
shall be consecutively numbered as subvouchers and securely attached at the 


* Reverse of Form 1129 is same as face of Form 1129b. 
** Reverse of Form 1129b has same ruling as on face. 
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specified place in the upper left corner of the voucher form. When the required 
receipted bills or invoices (subvouchers) are not attached, a statement of the cir- 
cumstances which rendered their procurement impracticable should be made on 
the voucher, 

4. The original of the voucher, supported by receipts where applicable, shall 
be certified by the said employee to whom payment is to be made and by the 
authorized certifying officer. If proper, such vouchers will be transmitted to the 
disbursing officer and included in his accounts. 

5. All departments and establishments for which special forms were prescribed 
by this office for use in connection with petty purchases shall continue to use such 
forms until the present supply is exhausted, provided, that after receipt of these 
regulations the following administrative certificate of approval shall be written, 
typed, or otherwise placed on the face of each voucher submitted for payment: 


“Pursuant to authority vested in me, I certify that the account is correct 
and proper for payment.” 


6. In the interest of economy, the continuation sheets of the special forms now 
in stock for use in connection with petty purchases should be used in conjunction 
with the new standard voucher form until the supply of such old forms also is 
exhausted. 

7. Upon receipt of these regulations each department and establishment is 
requested to make requisition at once upon the Public Printer for a supply of 
standard forms herein approved which it is estimated will be required for its 
service. In so doing, it is understood and agreed by said departments and 
establishments that they thereby consent to the plan of combining all the requisi- 
tions submitted and printing the total thereof in one edition to be delivered to 
the respective departments and establishments, or placed in stock at the Govern- 
ment Printing Office, subject to their order, or partly delivered and partly placed 
in stock, as the case may be, and that they authorize the Public Printer to pro- 
rate the cost of printing and to render bill against each department and establish- 
ment for its proportionate share on the basis of the number of forms ordered 
by it. 

; Linpsay C. WARREN, 
Comptroller General of the Uniied States. 
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STANDARD Form No. 1129 
Form prescribed by Comp. Gen., U. 8. 
May 2, 1945 
General Regulations No. 103 


__ATTACH SUBVOUCHERS HERE 
VOUCHER FOR PETTY PURCHASES 


D. O. Vou. No. 





Bu. Vou. No 








U.8 PAID BY 


(Department, bureau, or establishment) 


THE UNITED STATES, Dr., 


(For use of paying 
office) 











For petty purchases made on account of official business at the above-mentioned sta- | 











Amount 
tion, as per itemized statement within and attached subvouchers, for the period ————— 
Dollars _Dollars | Cts. 
phi ibnweeteds Caoweeesl OD utinenscenccevasucee aie wdine 
- oe | (Payee must not use 
this space) | 
I certify that the expenses listed within, as supported by the | 


statements and subvouchers attached, were necessarily incurred 
in the discharge of official business, and were paid as indicated, 
and that no part thereof has been heretofore claimed by me. 


Differences_.-..-. 


Amount verified; cor- | 
Re pecsewe cn: | 









Title 
SIGN ORIGINAL ONLY 


(Signature or initials) .............. 





(To be used at discretion of department, bureau, or establishment) 
Recommended for approval: 


Immediate Supervising Official. 


Pursuant to authority vested in me, I certify that the account is correct and proper for payment. 
SIGN 
~ ORIGINAL 


ONLY Authorized d Certifying Officer. 
soahsiala hen a nial enidenetent 5 aseews DDT acorennenere= 














"Apgonees ter $........-.--2-- 








AC COUN TING Cc /LASSIFIC AT 10N (for completion by Administrative Office) 
















Appropriation, limitation, set ‘ Limitation Appropria- 
) yi B . : 
or project symbol Appropriation title or project tion 
Amount Amount 





















Cost account Objec tive classification 


Obligations} __ 
liquidated Symbol | Amount 


a — 
| 
| 


Allotment symbol Amount 


Symbol Amount 


| ow nnn nn nnn nln new wn nnn | ewwweene co 











on ‘Treasurer of the 

eae OD ucindcattatadionk , 19......,for$ ee States in favor 

Paid by} of payee named above. 
ST i inrsiitnitiedineaeenne IED cxatienaiaticidcmaminainis , 19 


*If the ability to certify and authority to approve are combined in Payee - 
one person, one signature only is necessary; otherwise, the appeeray 
officer will sign in the blank space below “Approved for $ . 
end over his official title. Title 






















STANDARD FoRM No. 1129B 
Form prescribed by Comptroller General, U. S., May 2, 1945. 


Gen. Reg. No. 10 
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VOUCHER FOR PETTY PURCHASES 


t) 








Payee’s name 


Character of expendi- 
ture 


ITEMIZED SCHEDULE OF PETTY PURCHASES 

















(Continuation shee 
| 
Sub- 
Date voucher 
19... No. 
weceeeee| weer ewes }- 
alla: a | 
aes 
ven | 
| 
cuients | es 
latin lsdqaduwes 
| 
| 
carceece | -ecececece| 
ne ae Iooeenecene 
sary)_. 








Foreign | Rate of | *™ount claimed 
currency | conver- |, 
expended sion Dollars | Cents 

ee | 

ge | 
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CLAIMS FOR PAYMENT OF AMOUNTS DUE IN THE CASE OF DECEASED 
OR INCOMPETENT CIVILIAN EMPLOYEES AND PUBLIC CREDITORS 
OF THE UNITED STATES 


[General Regulations No. 104] 


June 7, 1945. 


1. General Regulations No. 42, dated April 6, 1925, 4 Comp. Gen. 1096, and 
Supplements Nos. 1, 2, and 3 thereto, dated February 23, 1928, April 21, 1928, and 
December 2, 1932, respectively, 7 Comp. Gen. 848; id. 849; 12 id. 673, are rescinded 
and the regulations herein prescribed will be followed in lieu thereof. 

2. Claims for amounts due on account of deceased civilian employees or indi- 
vidual deceased public creditors of the United States Government will be made on 
Standard Form No. 1055—Revised, Claim Against the United States for Amounts 
Due in the Case of a Decedent, which is hereby prescribed. The claim and the 
certificate of the corroborating witnesses must be signed, but need not be sub- 
scribed or sworn to before a notary public; however, no corroborating witnesses are 
required where claim is made by the legal representative of the decedent’s estate. 

3. The claims to be submitted on the standard form embrace the salary, com- 
pensation, etc., of deceased civilian employees of the Federal Government; pay- 
ments due deceased individual contractors and public creditors of the United States 
for supplies furnished or services rendered; and claims of whatever character 
against the United States for amounts due individual deceased creditors which are 
for direct. settlement by the General Accounting Office. 

4. The standard form will also be used for making claim for payment of Govern- 
ment checks drawn on the Treasurer of the United States or other authorized 
Government depositary to the erder of individuals, but which cannot be paid 
because of the death of the payee. All such unnegotiated Federal checks in 
possession of the claimant should accompany the claim. 

5. Amounts in excess of $1,000 may be paid only to the legal representative of 
the estate of the deceased, duly appointed by the court having probate jurisdiction 
or as may be ordered by such court; provided, however, that payment for accumu- 
lated and current accrued annual leave may be made in any amount, without 
administration, to a claimant designated by the decedent as beneficiary under the 
Retirement Act applicable to the decedent’s service. If there is a legal representa- 
tive no payment, except for accrued annual leave, may be made to any other 
person. 

6. No form is prescribed for the use of guardians or committees of estates of 
incompetents in making claim for sums due from the United States; however, an 
application, setting forth the incompetent’s connection with the United States 
Government, giving the name of the department and bureau, must be submitted 
by the guardian or committee over his or her signature and address accompanied 
by ashort certificate of the court showing the appointment and qualification of the 
claimant as guardian or committee. Applications for subsequently recurring 
payments need not be accompanied by an additional certificate of the court, but 
— be supported by a statement that the appointment is still in full force and 
effect. 

7. No additional supply of the present Standard Form No. 1055 will be printed, 
and the supply now on hand in the various Government offices, including those 
forms in stock at the Government Printing Office, should be exhausted before 
issuance of the new form; however, as the execution of a jurat will no longer be 
required, the old Standard Form No. 1055, when used, should be adjusted by 
deleting the words “‘being duly sworn, say”’ at item 1, and inserting in lieu thereof 
the word “certify,”’ and the statements of the corroborating witnesses changed to 
“We certify that we are well acquainted with ___.__________---_--- , the ap- 
plicant herein; that we have read the statements made by the applicant and that 
such statements are true to the best of our knowledge and belief.” 

8. Upon receipt of these regulations each department, establishment, and agency 
is requested to make requisition upon the Public Printer for a supply of the revised 
standard form estimated to meet its needs, in order that all requisitions submitted 
may be comb‘ned and the forms printed in one edition. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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Standard Ferm No. 1055—Revised 
Youu poosecthed te Comp. Gan 0 B. (Read carefully Instructions on reverse) 


GieoeralKeguatoas No. 14 CLAIM AGAINST THE UNITED STATES 
FOR AMOUNTS DUE IN THE CASE OF A DECEDENT 


. I/we, the undersigned, hereby make claim as —...___. wae . for amounts due from the 


(Relationship) 
NN IR I IN a ies ccintcitnisingicdeaiecica gi Te 
(Name of decedent) 
on the - RI. io ietccmennsremenaiee 
. At the time of death the decedent was a legal resident of sienna a ta 


State of ... se eudessena -.---y @nd was connected with the United States as follows: 


~ {If civilian employee, or public creditor, give name of department and bureau) 

3. Are you the person entitled to receive payment for accrued and current annual leave, having been 
designated as beneficiary under the Retirement Act applicable to the decedent’s service? _.___ 
(“Yes” or “No.”) (See par. (c) of Instructions.) 

4. Has there been or will there be appointed an executor or administrator of the decedent’s estate? 
‘. cosseennies ON GP aE 

5. The deceased is survived by the following: 


Widow or widower (if none, so state) : Children (if none, so state) : 
Name Name 


Grandchildren (list ONLY the children of DECEASED children—if none, so state) : 
Naine of grandchild Name of deceased parent 


If no child or grandchild survives, enter below the following: 
Address 
Father (if deceased, so state) 
Mother (if deceased, so state) —.. 


Brothers and sisters (if none, so state) : 
Name 


Nephews and nieces (list ONLY the children of DECEASED brothers or sisters—if none, so state) : 


: . 9 
Nameof nephew or niece Name of deceased parent 


6. Have the funeral expenses been paid? —_......_.. (“Yes” or “No.”) 
(If paid, receipted bill of the undertaker must be attached hereto.) 


7. Whose money was used to pay the funeral expenses? ........_... 
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REVERSE OF STANDARD FORM I055 REVISED 


The following statement (paragraph &) should be filled in 
only if an executor or administrator has been appointed 


8. I/we have been duly appointed — .....-..-.. of the estate of the deceased, 


(Executor or administrator) 
as evidenced by certificate of appointment herewith, administration having been taken out in 


en Bebe OE nacre 


( address, and relationship of interested relative or creditor) 


and such appointment is still in full force and effect. 


CERTIFICATES 
Date sesdeinehaiapataminpetiaieaiina 
9. I/we, the undersigned claimant(s) certify that the statements herein have been examined by me/us 
and that such statements are true to the best of my/our knowledge and belief. 


(Signature of claimant) (Signature of claimant) or 


NIE ra achccriauactianbiatinielintaraplgitininhitchniniiian 


FINES, PENALTIES, and FORFEITURES are imposed by law for the making of false or fraudulent claims 
against the United States or the making of false statements in connection therewith. 


10. We certify that we are well acquainted with the above —_._ 


(Names of claimants) 


the claimant(s) herein, and that signature(s) of the claimant(s) was (were) affixed in our pres- 


(Witness to signature by “X" mark) (Signature of corroborating witness) ; % 


(Witness to signature by “X" mark) 


(Signature of corroborating witness) 


I i scicnecsipaniniecsena ssaieiiatesaiiaientinnieaaiaesticaiss~LAAMINNIIT canara sisientacgastiinaiccanancsnamnetinapentieiees 


INSTRUCTIONS 


(a) Amounts in excess of $1,000 may be paid only to the legal representative of the estate of the 
deceased, duly appointed by the court having probate jurisdiction in the decedent's last domicile, or as 
may be ordered by such court; provided, however, that payment for accumulated and current accrued 
annual leave may be made in any amount, without administration, to a claimant designated as beneficiary 
under the Retirement Act applicable to the decedent’s service. 


(b) If a legal representative has been or will be appointed, no payment, except for accumulated and 
current accrued annual leave, may be made to any other person. In making claim as legal representative 
only paragraphs 1, 2, 3, 8, and 9 must be filled in, and no witnesses are required, but a short certificate of 
letters testamentary or of administration must be submitted. 


(c) If claim is made only for the payment due for accumulated and current accrued annual leave, fill 
in only paragraphs 1, 2, 3, 9, and 10. 


(d) All signatures by “X” mark must be witnessed. 


(e) All unnegotiated Federal checks in possession of the claimant, drawn to the order of the 
decedent, should accompany the claim. 


©. 5. GOVERNMENT PrinTine Orrice = 10—45253-1 
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U. S. GOVERNMENT SALARY TABLES 
[A-51607] 
Aveust 15, 1944, 


To Heads of Departments, Independent Establishments, and Oihers Concerned: 

1. There has been prepared in the General Accounting Office a new issue of the 
U.S. Government salary tables for per annum employees in the Executive Branch 
of the Government in order to accomplish uniformity under the Individual Income 
Tax Act of 1944, 58 Stat. 231, which act requires new rates of income tax with- 
holding deductions effective after December 31, 1944. 

2. The new salary tables will be published in 2 styles, designated and distrib- 
uted as follows: 


(a) The single sheet form of the tables, similar to Supplement No. 16 to 
General Regulations No. 54, 22 Comp. Gen. 1156, will show only the 15-day 
full semimonthly pay period figures for each annual regular salary rate and 
will be designated as Supplement No. 18 to General Regulations No. 54, 24 
Comp. Gen. 948. The single sheet form of the salary tables will be repro- 
duced and distributed by this office at an early date so that those agencies 
using stencils or punch cards for pay-roll preparation may not be delayed in 
the processing of new stencils or punch cards. In this instance, the number 
of copies of the general regulations of this office usually distributed will be 
reasonably increased to meet the needs of the departments and field services. 

(b) The book form of the tables, similar to Supplement No. 17 to General 
Regulations No. 54, 23 Comp. Gen. 995, will be designated as Supplement 
No. 19 to General Regulations No. 54, 24 Comp. Gen. 949, and will show the 
unit rates for computing purposes; the amounts of pay for hours (1 through 7) 
and days (1 through 15); the new income tax withholding deductions; the 
bond deductions; and the net amounts to be paid. The book form of the 
salary tables will be available at the Government Printing Office in ample 
time to meet the need therefor, and, in the interest of economy, should be 
requisitioned only for those offices, or divisions thereof, which will have use 
for the detailed unit rates and the fractional semimonthly pay figures in the 
processing of pay rolls and the preparation of pay checks. 


3. In order that the Government Printing Office may determine in advance the 
number of copies to print, it is requested that immediately upon receipt of this 
letter each department, independent establishment, and agency make requisition 
on the Public Printer for the number of copies of the new salary tables in book 
form, designated as Supplement No. 19 to General Regulations No. 54, it is esti- 
mated will be required to meet. its needs. In doing so, it is understood and agreed 
by the said departments, independent establishments, and agencies that they 
thereby consent to the plan of combining all requisitions submitted, and printing 
the total thereof as one edition, and that they thereby authorize the Public Printer 
to prorate the cost of printing and to render bill against each department, inde- 
pendent establishment, and agency for its proportionate share on the basis of the 
number of copies ordered by it. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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ABSENCES: 


See Leaves of Absence, Pay, absences. 


ACCOUNTS: 


Accounts current receipt and appropriation 
accounts—symbol and title requirements 
—Gen. Reg. 84, Supp. 4, Apr. 3, 1945 

Receipt—symbols and titles—use on ac- 
counts current, etc.—Gen. Reg. 84, Supp. 
4, Apr. 3, 1945... hindiiamaiza 

Schedule of Collections—contract advance 
payment recoupment or liquidation—Gen. 
Reg. 51, Supp. 9, Oct. 23, 1944 

Schedule of Disbursements: 

Contract advance payments—Gen. Reg. 
51, Supp. 9, Oct. 23, 1944 

Traveler’s advance accounts—Gen. Reg. 
88 Revised, Oct. 20, 1944 

Schedule of voucher deductions—traveler’s 
advance accounts—Gen. Reg. 88-Revised, 
Oct. 20, 1944 


ADVANCE PAYMENTS: 


See Payments, advance. 


ADVERTISING: 


Sufficiency of—household effects shipments 
—where competitive bid method of de- 
termining most economical method of 
transportation of household effects, as pro- 
vided by sec. 5, FE. O. No. 8588, as amend- 
ed, is used, solicitation of bids should in- 
clude such open competition as circum- 
stances permit, such as public posting and 
a fairly representative circularization, not 
limited to particular carrier or group of 
carriers 


AIRCRAFT: 


Interagency leasing of. See Rentul Agree- 
ments, Government personalty, agreemenis 
between Government agencies. 

Status as “‘vehicles”—term passenger-carry- 
ing “‘vehicles” does not include aircraft... 

Travel by privately owned. Sce Trareling 
Expenses, air travel, travel by privately 
owned aircraft. 


ALLOTMENTS: 


See Compensation, allotments; Family Allot- 
ment and Allowance; Pay, allotments. 


ALLOWANCES: 


See Family Allotment and Allowance; Pay, 
saved pay and allowance matters; Quarters, 
quarters allowance; Quarters, rental allow- 
ance; Subsistence Allowance; Travel Allow- 
ance. 


ANGLO - AMERICAN CARIBBEAN 


COMMISSION: 

Joint U. S.-British employees—applicability 
of laws relating to officers and employees 
of U. S.—persons employed and super- 
vised jointly by U. 8. and British Govts. 
on work of Anglo-American Caribbean 
Commission and devote no particular pe- 
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COMMISSION—Continued. 
riod of their employment exclusively to 
work of either government are not “offi- 
cers’? or “employees” of U. S. within 
meaning of such statutes as Classification 
Act, War Overtime Pay Act of 1943, and 
annual and sick leave acts of Mar. 14, 


ANNUAL LEAVE: 


See Leaves of Absence, annual. 


APPOINTMENTS: 


Acceptance: 

As conferring right to compensation prior 
to performance of duty—employee who 
accepted appointment to position eflec- 
tive on Saturday, a regular workday, 
and took oath of office on that day but 
did not enter upon duty until following 
Monday, the neat workday, is entitled 
to compensation for intervening Sun- 
day, but not for Saturday 

By conduct—although his commission in 
Naval Reserve was not invalidated be- 
cause appointee was disqualified, by 
reason of sec. 4, Naval Reserve Act of 
1925, from accepting it while member of 
military organization, and it could be 
accepted by conduct upon subsequent 
removal of disqualification (23 Comp. 
Gen. 173), mere receipt by appointee of 
notice of what his assignment would be 
“in the event of mobilization’, which notice 
required no affirmative action on his 
part, does not constitute legal acceptance 
by conduct to entitle him to count for 
pay purposes, as Naval Reserve officer 
now on active duty, inactive service in 
Naval Reserve under commission... -- 

Civil service laws and Classification Act 
exemptions—attorneys and engineers gen- 
erally as being exempted as “experts”— 
effect of provisions of sec. 10, Bonneville 

Project Act of Aug. 20, 1937, authorizing 

appointment without regard to civil-serv- 

ice laws of ‘“‘attorneys, engineers, and other 
experts * * * at not to exceed $7,500 per 
annum” and “other officers and employees 

* * * in accordance with the classification 

Act,” is to classify all attorneys and en- 

gineers appointed thereunder as “‘ex- 

perts’’ subject to $7,500 limitation, and to 
exclude such attorneys and engineers as 
would not otherwise be regarded as ex- 
perts from category “other officers and 
employees” whose salaries are to be fixed 
in accordance with Classification Act. 

14 C. G. 70, distinguished................. 

Effective date—date stated in appointment 
v. date of actual performance of duty— 
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APPOINTMENTS—Continued. 
newly appointed employee who merely 
reported and took oath on effective date 
stated in appointment, without perform- 
ing any services, is not entitled to com- 
pensation for that day, performance of 
service on regular workday, or authorized 
leave status, being essential to create pay 
Necessity—persons or organizations em- 
ployed without regard to classification 
and civil service laws—in case of persons or 
organizations employed and paid by Office 
of Price Admin. pursuant to special authori- 
zation in act of June 28, 1944, without re- 
gard to civil service and classification laws, 
no appointments or oaths of office are re- 
quired, but there should be contract or 
agreement in writing in advance to con- 
stitute proper basis for payment of come 
pensation and traveling expenses 


Presidential—status of appointee as “‘offi- 
cer”’—Recorder of Deeds, District of 
Columbia, who, upon acquiring title to said 
office pursuant to appointment by Presi- 
dent, by and with advice and consent of 
Senate, as provided in sec. 548, act of Mar. 
3, 1901, is authorized to hold office until 
removed therefrom by competent author- 
ity, is an officer as distinguished from an 
a oth acer aah ie aii oetedadaintestcemnastobGiiniee 

Reappointments—compensation. See Com- 
pensation, reemployment, 


APPROPRIATIONS: 


Administrative expenses— what constitu te— 
employees’ transportation expenses at 
headquarters—expenditures for streetcar 
tokens, passes, ferry tickets, etc., for local 
transportation of employees at their offi- 
cial stations, where travel status may 
not exist, do not constitute traveling ex- 
penses and, therefore, properly are charge- 
able to administrative expense, rather 
than travel expense, limitation 

Availability: 

Fiscal year limitations. See Appropriations, 
fiscal year. 

“Necessary” purposes—while sec. 365, R. 
8., requiring approval of Attorney Gen- 
eral as condition to payment for legal 
services obtained other than through 
Dept. of Justice, has no application to 
legal services obtained under contract by 
Smaller War Plants Corp. corporation's 
funds made available by National War 
Agency Appro. Act, 1945, for expendi- 
tures “necessary to enable’ corporation 
to carry out its functions are not avail- 
able for expenditures for such legal serv- 
ices unless it is shown affirmatively that 
services could not have been procured 
from Dept. of Justice without cost, or 
with less cost, to corporation........... 

Preliminary charges subject to reimburse- 

ment—cost of lodging and subsistence 

furnished Navy enlisted man who. 
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APPROPRIATIONS— Continued. 





Availability—Continued. 
pending proper disposition, is confined 
“for security reasons” in civil jai) at re- 
quest of naval authorities may initially 
be charged to appropriation “Pay, Sub- 
sistence, and Transportation of Navy 
Personnel”’ if governmental necessity for 
such confinement be shown, and any 
contract with local officials in respect to 
subsistence and lodging would not be 
objectionable; however, amount so 
charged should be checked against man’s 
pay account as in case of stragglers for 
purpose of recrediting appropriation. __. 

Contingent: 

Availability for leasing of quarters for per- 
sonnel—leasing of living quarters for use 
by civilian, military or naval personnel 
is not incidental, casual, or unforeseen 
expense, such as properly may be charged 
to appropriation for miscellaneous and 
contingent expenses. .....-- ethene 

General scope of availability —words ‘‘mis- 
cellaneous and contingent expenses,”’ as 
employed in acts making appropriations, 
include such incidental, casual, and un- 
foreseen expenses not otherwise pro- 
vided as are lawful, necessary and ap- 
propriate to execution of duties required 
by law in connection with object for 
which appropriation is made 

Fiscal year: 

Availability beyond: 

Reletting of new contract after termina- 
tion of original—where contract ob- 
ligating fiscal year appropriation then 
current for purchase of equipment was 
cancelled by mutual agreement sub- 
sequent to expiration of such fiscal 
year due to inability of Govt. to fur- 
nish necessary priority rating, re- 
placement contract thereafter entered 
into on basis of new solicitation of bids 
cannot be regarded as obligation le- 
gally incurred during prior fiscal year 
—as in case of purchase against account 
of defaulting contractor—so as to au- 
thorize payment of contract price from 
prior fiscal year appropriation. 2C.G. 
I IG .ccccongcedcdensscese 

Subscriptions to magazines, etc.: 

See, also, Payments, advance, news- 

papers and periodicals, 

Installment payments after fiscal year 
current on effective date of sub- 
scription—in view of authority in act 
of June 12, 1930, as amended, to make 
advance payments of subscription 
charges for publications, entire cost 
of subscription may be charged to 
fiscal year current when subscription 
contract becomes effective and de- 
liveries begin, even though pay- 
ments are to be made in installments 
some of which will be made in suc- 
ceeding fiscal year 
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APPROPRIATIONS—Continued. 


Fiscal year—Continued. 

General rule as to contract performance 
extending into subsequent fiscal year— 
fact that contract covers part of two fiscal 
years does not necessarily mean that 
payments thereunder are for splitting 
between two fiscal years involved upon 
basis of service performed during each 
year, general rule (23 C. G. 370) being 
that fiscal year appropriation current at 
time contract was made is chargeable 
with contract payments, provided such 
appropriation may be considered ob- 
ligated for performance of entire con- 


Leases beyond—in absence of statutory 
authority otherwise, leases of real or per- 
sonal property by or on behalf of U. S., 
even though for only a period of a few 
months, extending into next fiscal year 
are binding upon U. S. only to end of 
fiscal year in which entered into and, 
therefore, do not obligate applicable ap- 
propriation beyond fiscal year for which 
that appropriation was made. 9 C. G. 
6 and 16 id. 644, distinguished 

Lapsed—transfers to surplus fund. 
Appropriations, transfers, to surplus fund. 

Obligation—fiscal year changeable. Sce 
Appropriations, fiscal year. 

Office of Price Administration—availability 
for employment of persons or organiza- 
tions without regard to civil service, etc., 
laws—in view of circumstances now shown 
to be peculiarly applicable to procurement 
of lumber inspection services (unavaila- 
bility of qualified individual inspectors; 
control entirely by organizations or associ- 
ations; inclusion of laboratory service and 
use of equipment; materiality of ‘“‘proba- 
tive value” attaching to certain lumber 
associations’ status in industry), Office of 
Price Adm. may contract with lumber 
association to furnish lumber inspection 
services in connection with determining 
violations of ceiling prices on lumber— 
duty imposed by law on said Office— 
without regard to Classification Act. 24 
Comp. Gen. 147, modified................ 

Post Office Department—*Rent, Light, Fuel 
and Water’’—availability for incidental 
expenses—allowance may not be made to 
postmasters at third-class offices for such 
incidental expenses as for removal of 
ashes; nor may the actual expenses there- 
of be charged to appropriation for rent, 
light, fuel and water 

Public buildings—period of availability of 
obligated balances for payment—obli- 
gated balances of appropriation for ‘‘De- 
fense housing’’"—temporary shelter—which 
was expressly made available for obliga- 
tion until June 30, 1943, only, by act of 
Dec. 17, 1941, are not available for pay- 
ment purposes after June 30, 1945, but must 
be carried to surplus fund and covered 
into Treasury in accordance with sec. 5, 
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act of June 20, 1874, as amended, regard- 
less of whether temporary shelter author- 
ized be considered “public buildings’ 
such as would be within certain exceptions 
to requirements of said sec. 5 but for ap- 
propriation’s limited period of availability 
Ss icin eauuntbanecankee ine a 

Reimbursement—in lieu of deposit as mis- 
cellaneous receipts. See Miscellaneous 
Receipts. 

Restriction as to use by or for agencies in 
existence mere than one year without 
specific appropriation. See Departments 
and Establishments, specific appropriation 
necessity after one year’s erislence. 

Specific v. general—general rule—where ap- 
propriation is made available for specific 
purpose, generally other appropriations 
may not be used in lieu thereof 

Symbols and titles—use on accounts cur- 
rent, ete.—Gen. Reg. 84, Supp. 4, Apr. 3, 


Transfers: 

Between departments and _ establish- 
ments: 

See, also, related heading: Depart- 
ments and Establishments, services 
between. 

Leaves of absence compensation equiva- 
lent payments—fact that, because of 
immediate detail on reimbursable 
basis back to agency from which trans- 
ferred and induction into military 
service while still on detail, employee 
never rendered any services for agency 
to which transferred had no effect 
upon requirement of Annual and Sick 
Leave Regs. for transfer of his leave 
credit, so that lending agency is not 
entitled to reimbursement for com- 
pensation equivalent of all employee’s 
accrued leave, for which he has re 
ceived lump-sum payment pursuant 
to act of Dec. 21, 1944, but only for 
that representing leave accrued during 
detail (17 C. G. 571) 

To surplus fund—obligated balances of 
building construction funds having 
limited period of availability tor obliga- 
tion—obligated balances of appropriation 
for ‘‘Defense housing’’—temporary shel- 
ter—which was expressly made available 
for obligation until] June 30, 1943, only, 
by act of Dec. 17, 1941, are not available 
for payment purposes after June 39, 1945, 
but must be carried to surplus fund and 
covered into Treasury in accordance 
with sec. 5, act of June 20, 1874, as amend- 
ed, regardless of whether temporary 
shelter authorized be considered ‘public 
buildings” such as would be within 
certain exceptions to requirements of 
said sec. 5 but for appropriation’s lime 
ited period of availability for obligation. 

Veterans’ Administration—availability for 
expenses incident to training and rehabili- 
tation of veterans—disabled veterans as- 
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APPROPRIATIONS— Continued. 
signed by Veterans’ Admin., under author- 
ity of act of Mar. 24, 1943, to Forest Service 
for training and rehabilitation—any work 
performed or services rendered being 
merely incidental to primary object of as- 
signment—may not be paid travel ex- 
penses from Forest Service appropriation; 
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Hire of—Continued, 
for expenditures ‘‘necessary to enable’ 
corporation to carry out its functions are 
not available for expenditures for such le- 
gal services unless it is shown affirma- 
tively that services could not have been 
procured from Dept. of Justice without 
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Unavailability of legal services through 
Justice Department as condition—while 
sec. 365, R. 8., requiring approval of At- 
torney General as condition to payment 
for legal services obtained other than 
through Dept. of Justice, has no appli- 
cation to legal services obtained under 
contract by Smaller War Plants Corp. 
corporation’s funds made available hy 

National War Agency Appro. Act, 1945, 


Deductions for purchase of War 
Savings Bonds made from final 
salary payment of an employee 
who is indebted to U. S., should 
not be used for purchase of bond 
but should be applied toward liqui- 
dation of his indebtedness; how- 
ever, if through inadvertence or 
otherwise bond is purchased, bond 

may be returned to Treasury Dept. 


nor may such trainees be considered Forest cost,.or with less cost, to corporation..... 216 
Service employees so as to be entitled to BONDS: 
medical treatment under sec. 6, act of Government: 
Mar. 3, 1925, etc.; instead, any expenses of Savings bonds: 
travel or medical care must be borne by Purchase by pay roll deductions: 
Veterans’ Admin appropriation specifi- Application of unapplied balances 
cally made available for purpose. 22 C. G. against indebtedness to U. S.: 
er inc csln ctenbntnpicinn 807 Amount temporarily withheld from 
APPROVALS: employee’s salary as voluntary 
Administrative—petty purchases—Gen, deductions for purchase of War 
ON ee 972 Savings Bonds does not lose its 
ARMY: identity as current salary if cur- 
Post exchanges—status of employees with rently withheld, or as final salary 
respect to U. S.—person employed by if withheld from final salary pay- 
Army post exchange is to be regarded as ment, and question whether such 
“holding a civilian office or position deductions are available for set off 
* * * under the United States Gov- against employee’s indebtedness 
ernment” within meaning of sec. 212, act to U. S., is governed by general 
of June 30, 1932, limiting to $3,000 per an- rules respecting set off of compen- 
num combined rate of retired pay and sation; that is, current salary pay- 
civilian compensation, and, therefore, re- ments are not, without consent, 
tired officer—not otherwise excepted from available for set off, while amount 
operation of statute—receiving retired pay otherwise due upon separation 
and also civilian compensation as Army from service is available.........-. 334 
post exchange employee is subject to re- Where employee's net current salary 
sixietions of stetute.................... 771 (that remaining after deductions 
ASSIGNMENTS: have been made for purchase of 
See Claims, assignments. | War Savings Bonds) has been paid 
ASSOCIATIONS: to him, bond purchase deductions 
Membership fees. See Fees, membership. may not, without consent, be set 
ATTORNEYS: off against his indebtedness to 
Hire of: U, 8., regardiess of whether he has 
Statutory restrictions—applicability to been separated from service; how- 
Government corporations—provisions of ever, entire amount of final salary 
sec. 365, R. S., requiring approval of payment, including amount there- 
Attorney General as condition to pay- of that otherwise would have been 
ment for services of “any attorney or applied toward purchase of bond, 
counselor to the United States, or any may be set off with or without con- 
branch or Department of the Govern- CE ccs: cctinctactiaktiatininwxnen 334 
ment thereof,” by other than Dept. of Application of undelivered bonds 
Justice officers, have no application to against indebtedness to U. S.: 
legal services procured under contract Undelivered War Savings Bond pur- 
by Smaller War Plants Corp. which, chased with deductions made 
as provided in sec. 4, act of June 11, from other than final salary pay- 
1942, creating the corporation, is au- ment of employee who has been 
thorized to sue and be sued, to complain separated from service may not, 
and to defend in any court of competent without consent, be cancelled and 
jurisdiction, to select, employ, and fix applied toward liquidation of his 
the compensation of attorneys, and to indebtedness to U. 8., but should 
enter into contracts with U.S. Govt... 216 be delivered to him__.........-... 334 
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BONDS—Continued, 
Government—Continued. 
Savings bonds—Continued. 
Purchase by pay roll deductions—Con. 
Application of undelivered bonds 
against indebtedness to U. S.— 
Continued. 
for cancellation—amount thereof 
representing deductions from final 
salary payment to be applied to- 
wards indebtedness and any 
amount representing deductions 
from earlier current salary pay- 
ments to be returned to employee 
in absence of his consent to set- 
casi 
Disposition of undelivered bonds of 
deceased, incompetent, etc., sub- 
scribers—where War Savings Bond, 
inscribed in name of owner or 
owners other than purchaser, has 
been fully paid for from deductions 
from compensation of employee ac- 
cumulated prior to his death, pur- 
suant to duly executed pay roll de- 
duction authorization, and em- 
ployee had taken no action which 
could be construed as revocation of 
such authorization, bond may be 
delivered to designated owner or 
owners upon proper identification 
and obtaining of receipt therefor 
from such owner or owners. 21 C. 
G. 942, amplified 
Priority of deductions in relation to 
other salary deductions or indebted- 
ness—employee’s final salary pay- 
ment upon separation from service 
should be applied in following order: 
(1) retirement deductions from 
basic compensation; (2) withhold- 
ing tax; (3) other indebtedness to 
U. 8.; and (4) authorized deductions 
for the purchase of War Savings 
Bonds, in absence of cancellation 
of allotment 
Recording requirements—Gen. Reg. 
96, Supp. 4, July 6, 1944 
Salary tables—Gen. Reg. 54, Supp. 
19, Sept. 14, 1944 


BONNEVILLE POWER ADMINIS- 


TRATION: 

Employees—applicability of “experts” sal- 
ary rate limitation—effect of provisions of 
sec. 10, Bonneville Project Act of Aug. 20, 
1937, authorizing appointment without 
regard to civil service laws of “attorneys, 
engineers, and other experts * * * at 
not to exceed $7,500 per annum” and 
“other officers and employees * * * in 
accordance with the Classification Act,’’ 
is to classify all attorneys and engineers 
appointed thereunder as “‘experts’’ sub- 
ject to $7,500 limitation, and to exclude 
such attorneys and engineers as would 
not otherwise be regarded as experts from 
category “other officers and employees” 
whose salaries are to be fixed in accord- 


654881"™—46 64 


TRATION—Continued, 
ance with Classification Act. 14 C. G, 
70, distinguished 


BOOKS, PERIODICALS, AND 


NEWSPAPERS: 


Books—rental—in general—authorization 
in appropriation for ‘“‘procurement,’’ and 
not merely “purchase and exchange,” of 
books of reference, such as “Register of 
Directors and Executives,” permits ac- 
quisition of use of such books by lease, 
which lease may include requirement for 
return of books upon expiration of lease, 
where such limited use will satisfy re- 
quirements of particular agency sub- 
scribing therefor. 6 C. G. 157, distin- 
guished 

Fiscal year appropriation chargeable with 
costs. See Appropriations, fiscal year, 
availability beyond, subscriptions to maga- 
zines, etc.; Payments, advance. 


BURIAL EXPENSES: 


Public Health Service commissioned per- 
sonnel—in general—burial expenses pay- 
able in case of commissioned Public Health 
Service officers within purview of act of 
Nov. 11, 1943, assimilating military benefits 
rights of such officers to those of military 
and naval commissioned personnel, and 
Public Health Service Act of July 1, 1944, 
repealing 1943 act and thereafter assimilat- 
ing such rights to those of commissioned 
officers of Army, only, are those authorized 
for Army officers by act of Mar. 9, 1928, as 
amended, and applicable Army regula- 
tions, and, where inconsistent, P. H. 8. 
regulations, including expense limitation, 
no longer are applicable 


BAILMENTS: 


Property damage, loss, etc., liability. See 
Property. 


BIDS: 


Modification—delays—telegraphic modifica- 
tion—consideration of bid as modified by 
telegram received in administrative office 
a few minutes after time set for opening 
but before completion thereof is not pre- 
cluded by provision of par. 11, Standard 
Government Instructions to Bidders, that 
“modifications by telegraph of bidsalready 
submitted will be considered if received 
prior to the hour set for opening,’’ where 
telegram was dispatched before time set 
for opening and its late arrival was not 
due to any fault or negligence of bidder --- 


BOARDS AND COMMISSIONS: 


Compensation. See Compensation, boards, 
commissions, committees, etc. 

Members’ status as U. S. officers—members 
of advisory board created by sec. 102, War 
Mobilization and Reconversion Act of 
1944, are officers of U. S 

Traveling expenses. See Traveling Expenses, 
boards, commissions, committees, etc. 


CABLEGRAMS: 


See Telegrams generally. 
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CARDS: 


Signature cards—voucher certifications— 
card data, filing, etc., requirements—Gen. 
Reg. 93—Revised, Jan. 20, 1945 


CERTIFICATES: 


Confidential expenditures—certifying offi- 
cers’ statute of Dec. 29, 1941, as affecting 
prior special statutory provisions—spccial 
provision of sec. 291, R. S., that certificate 
of Sec. of State as to amount of confiden- 
tial expenditure shall be deemed sufficient 
voucher, is not- affected by subsequent 
general statute of Dec. 29, 1941, providing 
procedure for disbursement of moneys 
upon vouchers duly certified by bonded 
certifying officers, and, therefore, voucher 
executed under sec. 291, R. 8., need not be 
further certified prior to payment by dis- 
bursing officer, in accordance with pro- 
cedure prescribed by 1941 statute 

Physicians’ or other practitioners’ certifi- 
cates in connection with sick leave of 
absence. See Leaves of Absence, sick, phy- 
sicians’ or other practitioners’ certificates. 

Tax exemption. See Tazes, State, exemption 
certificates. 


CERTIFYING OFFICERS: 
Authorization forms, filing requirements, 
manner of certification, etc.: 
Gen. Reg. 93-Revised, Jan. 20, 1945... .- 
Gen. Reg. 102, Dec. 7, 1944 naan 
Decision requests. See General Accounting 
Office, decisions. 


General statute applicability as affected by 
prior special statute—act of Dec. 29, 1941, 
fixing responsibilities of disbursing and 
certifying officers, generally, contains no 
specific provision repealing prior special 
statutes, and its provisions are not so in- 
consistent with earlier provisions of sec. 
291, R. S., providing that certificate of Sec. 
of State as to amount of confidential ex- 
penditure shall be deemed sufficient 
voucher, as to cause its repeal by implica- 


Liability: 
G. A. O. responsibility fixing procedure 
generally—Gen. Reg. 93—Revised, Jan. 


Withholding tax underdeductions—there 
is not perceived a situation where proper 
application of tax deductions shown in 
Government Salary Tables (Oct. 30, 
1943) would not relieve certifying officers 
of liability for possible undercollection 
of tax, or where collection could be re- 
quired until, after audit of employee's 
income tax return, it is found that Govt. 
has sustained a loss. See also quoted 
comment of Commissioner of Internal 
Revenue in connection with matter 

Notices of exceptions in audit of disburs- 
ing officers’ accounts—general procedure— 

Gen. Reg. 93—Revised, Jan. 20, 1945._._.. 

Replies to exceptions in audit of disbursing 
officers’ accounts—general procedure— 

Gen. Reg. 93—Revised, Jan. 20, 1945-- 
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Delivery: 
As constituting payment: 

Where, pursuant to private act provid- 
ing for monthly payment of stipulated 
sum to designated person for remain- 
der of his life, check was issued and 
delivered to payee prior to his death 
but was not negotiated, receipt of 
check did not constitute payment 
under act so as to vest in executor of 
decedent’s estate right to receive pay- 
ment of amount of check ee 

Voluntary allotments of pay made b 
enlisted man for support of family, 
etc., which are not paid to allottee 
remain property of enlisted man and 
are not property of allottee, even 
though allottee may have received, 
but failed to negotiate prior to death, 
check in payment of allotment 

Transmission of delinquent minor’s salary 
check to juvenile court—accrued com- 
pensation due Govt. employee—minor 
declared delinquent child by juvenile 
court in Territory of Hawaii—may not 
be paid to clerk of court pursuant to re- 
quest of judge; however, if employee 
consents, there would be no objection to 
transmitting salary checks to employee 
in care of said clerk ‘ 

Exchange fees—reimbursement to U. S. 
depositary—-where checks received by 

Govt. in repayment of loans and deposited 

with general U. 8. depositary for collection 
were stamped with notation required by 

Treasury Cire. No. 176, as amended and 

supplemented, to effect that they must be 
paid at par or, if not so paid for any reason, 
that they be returned to depositor, de- 
positary bank may not be reimbursed ex- 
change fees charged it by drawee bank— 
not member of the Federal Reserve Sys- 
tem—there being no reason apparent for 
failure to follow prescribed procedure of 
either paying checks at par or returning 


checks—falsely claimed wife recipient 
of dependency allowance—where un- 
married enlisted man, in applying for 
allowance under Servicemen's Depend- 
ents Allowance Act of 1942 for wife, speci- 
fied name purporting to be that of his 
alleged wife when, in fact, there existed no 
such person bearing that name, it must be 
regarded that check in payment of fraudu- 
lently claimed allowance issued to order 
of payee so specified was payable to ficti- 
tious or nonexistent person, was not sus- 
ceptible of genuine indorsement, and that 
indorsement thereof in name of fictitious 
wife by enlisted man’s accomplice who 
received it was forgery, so that cashing 
bank—which guaranteed forged indorse- 
ments—must be held liable 
Payees—deceased—decedents’ estates mat- 
ters. See Decedents’ Estates, checks. 
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CIVIL SERVICE: Page | CLAIMS—Continued. Page 
Classification Act distinguished—status Aiding or assisting in prosecution—Con. 


under Classification Act and status under Notifying prospective claimants of amounts 
civil service laws and regulations are con- Sun--Gantioned 


trolled by different laws having separate to be forwarded to G. A. O: for settle- 
and distinct purposes and scopes_.-.....-. 
CIVIL SERVICE COMMISSION: 
Jurisdiction: Assignments: 
Classification matters generally. See Contracts: 
Classification. Contract overpayments: 
Veterans’ preference rights—advance no- Assignee’s restitution liability: 
tice of compensation reduction, separa- 
tion, ete.—adequacy of 30-day advance 
notice given to veteran, pursuant to sec. 
14, Veterans’ Preference Act of 1944, and 
regulations of Civil Service Commission 
thereunder, prior to reduction in rank or 
compensation primarily is matter for 
consideration and determination by ad- 
ministrative office and, upon review, by 
Civil Service Commission, rather than 
by this office 
CLAIMS: 
Aiding or assisting in prosecucion: 
Notifying prospective claimants of amounts 
due: 

It is improper for administrative agency 
to initiate and forward to G. A, O. for 
direct settlement claims for amounts 
otherwise due former employees, with- 
out claim being presented over signa- 
ture of employee.__- 

Where compensation is not paid cur- 
rently to employee, or where he is 
underpaid and such underpayment is 
not discovered until some time later, 
there is no requirement on part of ad- 
ministrative office to make such pay- 
ment to employee or to encourage 


filing of claim therefor assignment of payments under 
Where underpayments for terminal another contract 


annual leave due employees under sec. Set-off. See Set-off, contract payments, 
2.4, leave regulations prescribed by assignments. 

E.O. No. 9414, upon separation from Decedente’ estates. See Decedents’ Estates. 
service during period between June 30, Notifying claimants of existence of. Sce 
1944, and date of lump-sum leave pay- Claims, aiding or assisting in prosecution. 
ment statute of Dec. 21, 1944, have Signatures. See Signatures. 


resulted from errors in computation Statute of limitation. See Statutes of Lim- 
of leave, administrative action to cor- itations, claims 


rect errors, without claim by employ- 
ees, is not required but may be taken— CLASSIFICATION : 
current fiscal year appropriations being Applicability in general—in absence of statu- 
in ai celal dain ane, 759 tory exemption, salary rates of all Federal 
While sec. 2.4, Annual Leave Regs., in personnel are required to be fixed in ac- 
effect during calendar year 1944 prior cordance with Classification Act, as 
to lump-sum leave payment statute amended al 
of Dec. 21, 1944, provided that em- Civil Service laws and regulations distin 
ployee could not be separated prior to guished—status under Classification Act 
expiration of accrued annual leave, and status under civil service laws and 
administrative adjustments of under- regulations are controlled by different 
payments of annual leave compensa- laws having separate and distinct pur- 
tion equivalents resulting from erro- poses and scopes. -... ‘, ules 
neous leave computations, without Exemptions—attorneys and engineers gen- 
claim therefor, should not be made in erally as being exempted as “experts’’— 
case of employees separated prior to effect of provisions of sec. 10, Bonneville 
July 1, 1944—there being involved ap- Project Act of Aug. 20, 1937, authorizing 
propriations other than for current appointment without regard to civil-serv- 
fiscal year; any such claims received ice laws of ‘‘attorneys, engineers, and 


Where contractor’s assignee under 
Assignment of Claims Act of 1940 
had no notice that it had received 
overpayments under contract, 
arising by reason of later-deter- 
mined excess use of Govt. material, 
until its position with respect to 
assignor had been changed and 
assignor had become insolvent, 
assignee is not obligated to make 
restitution of such overpayments 
to extent that contract payments 
received in good faith were ap- 
plied in reduction of advances to 
assignor for performance of particu- 
lar contract involved 

Where contractor’s assignee under 
Assignment of Claims Act of 1940 
received erroneous contract pay- 
ments exceeding amount advanced 
to its assignor for performance of 
particular contract, although with- 
out notice that payments were 
erroneous, assignee is not entitled, 
without direction from assignor, 
to retain such excess and apply it 
towards liquidation of advances to 
same assignor in connection with 
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CLASSIFICATION—Continued. 


other experts * * * at not to exceed 
7,500 per annum’”’ and “‘other officers and 
employees * * * in accordance with 
the Classification Act,’ is to classify all 
attorneys and engineers appointed there- 
under as “experts’’ subject to $7,500 limita- 
tion, and to exclude such attorneys and 
engineers as would not otherwise be re- 
garded as experts from category ‘‘other 
officers and employees’’ whose salaries are 
to be fixed in ‘accordance with Classifica- 
tion Act. 14 C. G. 70, distinguished --- 
New positions: 
“Reallocation”’ distinguished - -- : 
Continuance of employee’s prior status 
pending eligibility attainment—where, 
at time his position was allocated to 
higher grade on basis of increased duties 
and responsibilities, employee did not 
meet minimum service eligibility re- 
quirements for promotion to such higher 
grade prescribed by Civil Service Com- 

mission in Departmental Cire. No. 257, 

Rev. 3, and supplements thereto, he 

may be regarded as remaining in statu 

quo as on detail until he qualifies for 
higher grade, and may continue to re- 
ceive salary rate of former grade during 
such period 

Effective date: 

Appointment commitment made and 
accepted prior to allocation—if definite 
commitment has been made by au- 
thorized administrative officer to ap- 
point, not detail, employee to new 
position prior to its allocation, definite 
acceptance being made by employee— 
notwithstanding neither party was in 
position to be assured what compen- 
sation was to be allocated—and some 
definite written evidence being cur- 
rently recorded to show action taken, 
compensation rate allocated may be 
regarded as effective from beginning of 
pay period current when advice of 
classification is received, but not prior 
to date of such definite commitment 
and acceptance. 24 C. G. 563, dis- 
tinguished _- . 

Employee’s failure to qualify—general 
rule that change in salary rate result- 
ing from allocation of position is effec- 
tive from beginning of pay period cur- 
rent when notice of action of Civil 
Service Commission is received in ad- 
ministrative office, is not for applica- 
tion if employee affected has not 
actually attained qualifications pre- 
scribed by Commission—such as 
minimum service eligibility require- 
ments prescribed in Departmental 
Cire. No. 257, Rev. 3, and supple- 
ments thereto—to entitle him to oc- 
cupy allocated position. 6 C. G, 358 
and 18 id. 794, distinguished. 
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Effective date—Continued. 

Employees on detail when allocation 
notice received in administrative 
office: 

Where employee is on detail from 
regular position to new position 
pending allocation thereof, higher 
salary rate of new position is not 
effective from beginning of pay 
period current when notice of alloca- 
tion is received in administrative 
office, under general rule, but is ef- 
fective only from date administra- 
tive action is taken to terminate 
detail and transfer or appoint em- 
ployee to new position as allocated. 
18 C. G. 794, distinguished ----__-_. 

Normally, when entirely new position, 
as distinguished from additional 
position, is created by administra- 
tive office and employee already in 
service is assigned to it pending 
final allocation action, assignment 
should be considered as in nature of 
detail, and any increase in com- 
pensation resulting from allocation 
would not commence with begin- 
ning of pay period current when 
notice of final allocation action is re- 
ceived in administrative office but 
would commence only with effective 
date of employee’s appointment to 
new position. oe 

Where present employee merely is 
detailed (formally or informally) 
to perform duties of projected new 
position (whether a new combina- 
tion of old duties or a combination 
of new duties)—as distinguished 
from actually being appointed or 
assigned to position itself—compen- 
sation is not susceptible of adjust- 
ment to accord with classification as 
of beginning of pay period current 
when notice of final allocation action 
is received, or at any other time until 
detail is terminated and employee 
is given appointment to new posi- 
tion. 24 C. G. 563, amplified _- 

Employees on detail when qualifications 

for incumbency met—where, upon al- 

location of his position to higher grade 
on basis of increased duties and re- 
sponsibilities, employee did not meet 
minimum service eligibility require- 
ments for higher grade and, hence, is 
continued in statu quo as on detail 
until he becomes eligible, salary rate 
of higher grade does not become auto- 
matically effective, either retroactively 
to beginning of pay period current 
when notice of allocation was received 
in administrative office or prospec- 
tively, when employee attains eligi- 
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CLASSIFICATION—Continued. 


New positions—Continued. 
Effective date— Continued. 
bility, but there must be adminis- 
trative action terminating detail 
and promoting him to become effective 
on or after date eligibility requirements 
are met 
Prior minimum-service period as condition 
to incumbency, in general—Civil Serv- 
ice Commission has authority under 
sec. 3, Classification Act of 1923, to re- 
quire employee to serve fixed minimum 
length of time “in his present grade or 
one of equivalent or higher grade level 
in the Federal service”’ to qualify him to 
occupy position allocated in particular 


Reallocation: 


Effective date: 

“Allocation” distinguished 

Employee’s failure to qualify—ceneral 
rule, that change in salary rate result- 
ing from reallocation of position is 
effective from beginning of pay period 
current when notice ef action of Civil 
Service Commission is received in ad- 
ministrative office, is not for application 
if employee affected has not actual- 
ly attained qualifications prescribed 
by Commission—such as minimum 
service eligibility requirements pre- 
scribed in Departmental Circ. No. 
257, Rev. 3, and supplements thereto— 
to entitle him to occupy reallocated 
position. 6 C. G. 358 and 18 id. 794, 
GING, ction nctottignncbatcace 

General rule—where, due to gradual 
accretion of duties and responsibilities 
or revaluation of those presently as- 
signed, employee's position is allocated 
to new grade under Classification Act, 
increase in compensation of employee, 
otherwise eligible, resulting from re- 
allocation becomes effective beginning 
with pay period current when notice 
of final action of Civil Service Com- 
mission is received in administrative 


Prior minimum-service period as condi- 
tion to incumbency, in general—Civil 
Service Commission has authority un- 
der sec. 3, Classification Act of 1923, to 
require employee to serve fixed mini- 
mum length of time “‘in his present grade 
or one of equivalent or higher grade level 
in the Federal service’ to qualify him to 
occupy position reallocated in particular 


Salary rate requirements, in general: 

Salary rate attaching to employee’s office 
or position falling within purview of 
Classification Act, as amended, is not 
minimum or any other particular salary 
rate of grade in which office or position 
properly has been allocated, but is any 
of salary rates prescribed by statute for 
that grade 


Page | CLASSIFICATION—Continued. 
Salary rate requirements, in general—Con. 


Salary rate attained by employee by oper- 
ation of within-grade salary-advancement 
Statute of Aug. 1, 1941, and Executive 
regulations thereunder, is salary rate 
attaching to employee’s office or position 


Transfers: 


See, also, related heading: Compensation, 
transfers. 

Initial salary rates—unclassified to classi- 
fied positions—comparison of gross 
compensation inclusive of overtime, 
etce.—in determining initial basic salary 
rate under Classification Act of employee 
transferred from unclassified to classified 
position, so as to save, as far as possible, 
total salary received in unclassified posi- 
tion, it is within discretion of adminis- 
trative office to compare either basic 
compensation or gross compensation 
(inclusive of wartime additional compen- 
sation) of each position and to fix initial 
salary rate on basis most advantageous 
to employee; however, initial basic rate 
in classified position may not be fixed to 
include both basic and wartime addi- 
tional compensation previously received 
in unclassified position. 23 C. G. 160 
and 24 id. 102, amplified 


CLOTHING: 
Uniforms: 


Marine Corps Reserve: 
Women reservists: 

Initial cash allowance—provisions ‘of 
act of July 30, 1942, with respect to 
payment of initial cash clothing al- 
lowance, to members of Naval and 
Coast Guard Women Reserves, are 
applicable to enlisted members of 
Marine Corps Women’s Reserve... 

Quarterly maintenance allowance— 
provisions of sec. C, par. 3, E. O, 
9356, as to payment of special quare 
terly maintenance allowance for 
clothing to members of Naval and 
Coast Guard Women Reserves, are 
applicable to enlisted members of 
Marine Corps Women’s Reserve... 

Marine Corps warrant officers generally— 
although sec. 1612, R. S., assimilates pay 
and allowances of Marine Corps officers 
to those of officers in like grades in in- 
fantry of Army, act of Aug. 29, 1916, as 
amended, specifically assimilating pay 
and allowances of Marine Corps warrant 
officers to those applicable to Navy war- 
rant officers renders former assimilation 
provisions inoperative as to Marine 
Corps warrant oflicers so that they are 
not entitled to uniform allowance au- 
thorized by act of Dec. 4, 1942, for 
warrant officers of Army of U. 8 

Marine Corps warrant officers temporarily 
promoted to higher rank—temporary 
Marine Corps officer who was appointed 
under authority of act of July 24, 1941, 
from permanent warrant officer status is 
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CLOTHING—Continued. 

Uniforms—Continued. 

not entitled to payment of uniform gra- 
tuity authorized by sec. 7 (b) of said act 
to be paid to enlisted men upon their 
initial appointment under the act as 
SOOTENT GEROIIB. «. ocniccncbcnciessccuce 

Naval reservists—Regular Navy officer 
commissioned in Naval Reserve—right 
of Naval Reserve officer to uniform gra- 
tuity authorized by sec. 302, Naval Re- 
serve Act of 1938, upon first reporting 
for active duty, is not affected by fact 
that officer was continued on duty at 
post where he had been stationed as 
officer in Regular Navy under commis- 
sion which had been revoked on day 
immediately preceding his appointment 
and reporting for duty as Naval Reserve 
officer. 23 Comp. Gen. 177, distin- 
I icticintic al caapabindieliecegatntieiionsacsinnate 

Public Health Service Reserve Corps— 
officers on active duty prior to Dec. 7, 
1941—officers of Public Health Service 
Reserve Corps who were on active duty 
prior to Dec. 7, 1941, and who, after that 
date, were continued on active duty 
under new commissions issued either 
because of expiration of statutory 5-year 
period of their commissions or because of 
promotion are not to be regarded as 
having been ‘‘called to active duty * * * 
since December 7, 1941,” within meaning 
of sec. 607, Public Health Service Act of 
July 1, 1944, so as to be entitled to 
uniform allowance thereunder... ---- 

Repairs, alterations, etc.—Women Ma- 
rine Corps Reservists—when enlisted 
members of Marine Corps Women’s Re- 
serve are paid cash clothing allowance 
for purchase of uniforms pursuant to act 
of July 30, 1942, and quarterly mainten- 
ance allowance for clothing under sec. C, 
par. 3, E. O. No. 9356, Govt. has dis- 
charged its full legal liability in matter, 
and naval appropriations are not avail- 
able for payment to post exchange for 
cost of making alterations, repairs, etc., 
to such reservists’ uniforms 

CODE: 

United States—binding effect—general 
rule—pursuant to 1 U. 8. Code 54 (a), 
contents of Code have only prima facie 
effect, and question of whether statutory 
provision is still in effect is for considera- 
tion under principles of statutory con- 
struction without regard to fact that it has 
been included in Code 

COLLECTIONS: 

Accounting, disposition, etc. : 

Credit to appropriation or deposit as mis- 
cellaneous receipts. See Miscellaneous 
Receipts. 

Disbursing and certifying officer general 
procedure—Gen. Reg. 93-Revised, Jan. 


Housing rentals. See Housing, rentals. 
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COMMISSIONERS: 
United States: 
Fees: 
Complaints—unnecessary—as return of 


warrant “‘non est’’ does not vitiate 
complaint upon which it was pred- 
icated, drawing of second complaint 
to support second warrant is unneces- 
sary and fees claimed therefor by U. 
8. commissioner are not allowable... _. 


Defendant already in custody: 


In absence of compelling reasons in- 
dicating substantial interference 
with Federal criminal law enforce- 
ment, fees prescribed by law for 
services of U. 8. commissioners in- 
cident to issuance of warrants of 
arrest will not be allowed where is- 
suance of warrant is unnecessary in 
that accused already is before com- 
missioner or in custody of officer 
having authority to produce him 
before commissioner and warrant is 
not specifically required under such 
circumstances by State statute or 
practice, or by rules of U. 8. district 


Where a person in custody of State or 
local official is to be delivered into 
custody of Federal officer, issuance 
of warrant of arrest may be regarded 
as necessary in order to remove all 
doubt concerning legality of arrest 
and validity of control and restraint 
to be exercised by Federal officer, 
and, therefore, statutory fees pre- 
scribed for services of U. S. com- 
missioners incident to issuance of 
warrants of arrest will be allowed in 
such cases, provided warrant is is- 
sued prior to appearance of defendant 
before commissioner. Decision in 
3 C. G. 898, insofar as inconsistent 
herewith, no longer will be followed. 


Defendant’s voluntary appearance— 


fees for services rendered by U. 8. 
commissioners incident to issuance of 
warrants of arrest will be allowed by 
this office where accused, who appears 
voluntarily at local office of Federal 
Bureau of Investigation, is not actually 
being restrained but is merely submit- 
ting himself to interview and it is 
necessary to issue warrant in order to 
accomplish his restraint and detention. 


In general—effect to be given Com- 


missioners’ Manual—in examination 
of U. 8. commissioners’ accounts by 
this office, due consideration will be 
given to Manual for United States 
Commissioners relating to procedure 
to be followed by commissioners in 
performance of their duties; however, 
said manual may not be regarded as 
abrogating or superseding decisions 
rendered by this office pursuant to its 
statutory responsibility and duty to 
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COMMISSIONERS —Continued. 
United States—Continued. 
Fees—Continued. 
determine when fees prescribed by 
law for commissioners may be paid_. 
Warrants: 
Joint offenders: 

Inasmuch as one warrant of arrest in 
case of joint offenders ordinarily is 
sufficient, U. 8S. commissioner 
who issues plural warrants of ar- 
rest in such cases may be allowed 
authorized fee for issuance of one 
WINN, GOIE o ncanidsineccesen Scale 

Where original warrant for arrest of 
joint offenders has been returned 
non est inventus, U. S. commis- 
sioner may issue individual alias 
warrant for each offender and 
authorized fees therefor will be 
allowed, if local State practice— 
not inconsistent with rule estab- 
lished by Federal law as to any 
particular proceeding—so requires, 
or upon showing that circumstan- 
ces of case make issuance of such 
individual warrants necessary - --- 

Plural offenses—issuance by U S 
commissioner of more than one 
warrant of arrest—sole purpose of 
warrant of arrest being to obtain 
custody of accused—against same 
defendant at same time is unneces- 
sary, even though for different of- 

fenses, and payment of fees, under 28 

U. 8. Code 597, incident to issuance 

of any additional warrants under 

such circumstances is unauthorized . 

Second warrant issued after return 
of first “non est”—where complaint 
has been drawn by U.S. commis- 
sioner and warrant for arrest of ac- 
cused has been returned “‘non est,” 

fees provided by 28 U. S. Code 597 

for services rendered by commis- 

sioner in issuing second warrant of 
arrest are allowable. 


COMMODITY CREDIT CORPORA- 
TION: 

Communications service savings—disposi- 
tion—requirement of sec. 404, First Sup- 
plemental Appro. Act, 1945, that savings 
effected as result of provision therein re- 
ducing funds appropriated or made avail- 
able for long-distance telephone tolls, tele- 
grams and cablegrams “shall not be 
diverted to other use but shall be covered 
into the Treasury’ as miscellaneous 
receipts, contemplates return of such funds 
to source from which made available, and, 
therefore, savings effected in moneys made 
available from capital funds of Commodity 
Credit Corp. and Federal Farm Mortgage 
Corp. for such services may be returned to 
corporations’ capital funds 


COMMUNICATION SERVICES: 


See Telegrams; Telephones. 
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Additional: 
See, also, Officers and Employees, holdi: 
two positions. 
Conscientious objectors: 
Employment during furlough: 

No compensation may be paid to a 
conscientious objector for work per- 
formed for Government agency 
while on furlough, where work so 
performed was of such nature as 
could have been required of him by 
virtue of his assignment to work of 
national importance in accordance 
with Selective Training and Service 
Act of 1940 and regulations there- 
under 

Person assigned to civilian public ser- 
vice camp as conscientious objector 
may not be paid compensation for 
consultant services rendered Govt. 
while on furlough from camp, even 
though services were rendered under 
contract entered into prior to his 
induction as conscientious objector- 

Differentials—See Compensation, differ- 
ential, 
Flat amount war emergency increase: 
Effect of overtime compensation earn- 
ings—in any pay period in which 
employee works sufficient overtime 

(either during regular administrative 

workweek or in addition thereto) to 

entitle him to overtime compensation, 

computed in accordance with sec. 2, 

War Overtime Pay Act of 1943, at per 

annum rate not less than the $300 rate 

specified by sec. 3 (b) as minimum rate 
of additional wartime compensation 
payable to employees entitled to its 
benefits, $300 guarantee is satisfied and 
employee becomes entitled only to 
overtime compensation; also, if suffi- 
cient overtime is worked to satisfy 
portion of guarantee, there must be a 
proportionate reduction in guarantee. 
Salary tables: 
Gen. Reg. 54, Supp. 18, Aug. 15, 1944. 
Gen. Reg. 54, Supp. 19, Sept. 14, 1944. 
Percentage increase in lieu of overtime 
compensation: 
Amount of increase limitations: 

Per diem or per hour equivalents of 
annual salary limitations—addition- 
al compensation of 15 percent of so 
much of earned basic compensation 
as is not in excess of rate of $2,900 per 
annum, to which consultant em- 
ployed on per diem “when actually 
employed”’ basis is entitled as inter- 
mittent or irregular employee under 
sec. 3 (a), War Overtime Pay Act of 
1943—there being nothing in his con- 
tract of employment, or otherwise, 
limiting number of days per week or 
year he might be required to serve— 
may not exceed 1/360 (not 1/313) of 















COMPENSATION—Continued. 


Additional—Continued. 
Percentage increase in lieu of overtime 
compensation—Con. 
Amount of increase limitations—Con. 
Time period for use in applying limi- 
tation rates—additional compensa- 
tion of 15 percent of so much of earned 
basic compensation as is not in excess 
of rate of $2,900 per annum, to which 
consultant employed on per diem 
“when actually employed”’ basis is 
entitled as intermittent or irregular 
employee under sec. 3 (a), War Over- 
time Pay Act of 1943, should be pro- 
rated on daily basis..........-- 
Applicability—full time employees work- 
ing irregular weekly schedules—em- 
ployee working full time, even though 
48 hours one week and 56 hours the 
next, is entitled to additional wartime 
compensation computed on overtime 
basis under sec. 2 of War Overtime 
Pay Act of 1943, rather than on per- 
centage basis under sec. 3 (a) 
Salary tables: 
Gen. Reg. 54, Supp. 18, Aug. 15, 1944 
Gen. Reg. 54, Supp. 19, Sept. 14, 1944 
Allotments— waiver of recovery of erroneous 
payments—authority vested in heads of de- 
partments by sec. 9, Missing Persons Act, 
as amended, to “waive the recovery of er- 
roneous payments or overpayments of 
allotments to dependents when recovery is 
deemed to be against equity and good 
consc‘ence”’ extends only to erroneous pay- 
ments or overpayments made in adminis- 
tration of provisions of act respecting 
affairs of persons in armed forces and 
certain civilian personnel who may be 
missing, missing in action, etc., and not to 
all erroneous payments or overpayments 
of allotments to dependents aa 
Appointment matters generally. See Ap- 
pointments. 

































































































































































As being incident to title to office or per- 


formance of duties: 

Recorder of Deeds, District of Colum bia— 
an officer as distinguished from an em- 
ployee—is entitled to compensation at- 
tached to office so long as he holds title 
thereto, even though, because of illness, 
be is unable to perform duties thereof 

Right to compensation attached to public 
office is incident to title to office and not 
to exercise of functions of office, as in case 
of employees, and failure of officer to 
perform duties of his office does not per se 
deprive him of right to compensation, 
provided his conduct does not amount 
to abandonment of office.____._...._... 

First and Second Deputy Recorders of 

Deeds, District of Columbia, who, pur- 

suant to secs. 45-702 and 45-703, D. C. 

Code, are appointed by Recorder of 

Deeds, and not by President by and 

with advice and consent of Senate, are 

employees rather than officers, and, 
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As being incident to title to office or per- 
formance ef duties— Continued. 
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therefore, they are not entitled to com- 
pensation as incident to holding title to 
public office. 24 C.G. 45, distinguished. 


Newly appointed employee who merely 


reported and took oath on effective date 
stated in appointment, without per- 
forming any services, is not entitled to 
compensation for that day, performance 
of service on regular workday, or author- 
ized leave status, being essential to 
create pay status 


Boards, commissions, committees, etc.: 
“For each day spent in actual meetings 


* * © or at conferences” as includ- 


ing travel time—per diem allowance 
of $25 payable as compensation under 
sec. 102 (c), War Mobilization and Re- 
conversion Act of 1944, to members of 
advisory board created by act “for each 
day spent in actual meetings * * * 
or at conferences * * * ” may be 
paid to member only for each calendar 
day he actually attends meeting or con- 
ference, and not for elapsed travel time 
to and from place of meeting............ 


“Per diem allowance” as constituting— 


“per diem allowance” of $25 payable 
under sec. 102 (c), War Mobilization and 
Reconversion Act of 1944, to members of 
advisory board created by act “for each 
day spent in actual meetings of the 
Board or at conferences held upon call 
of the Director,” in addition to “‘neces- 
sary traveling and other expenses in- 
curred while so engaged,” is to be re- 
garded as compensation, rather than as 
allowance in lieu of subsistence 


Classification. See Classification. 

Conscientious objectors. See Selective Serv- 
ice System, conscientious objectors, com- 
pensation. 


Deceased employees—day of death—pay- 
ment of compensation due deceased em- 
ployee may be made to one legally entitled 
thereto up to and including date of death, 
regardless of time during day that death 
GERER. co vccnncccesecs 

Deductions: 

Federal taxes. See Tares, Federul, salary 
deductions. 

Jury service. Sce Courts, jurors, fees, com- 
pensation deduction of Federal employees. 

Order of deductions from final salary, in 
general—employee’s final salary pay- 
ment upon. separation from service 
should be applied in following order: 
(1) retirement deductions from basic 
compensation; (2) withholding tax; (3) 
other indebtedness to U. 8.; and (4) 
authorized deductions for the purchase 
of War Savings Bonds, in absence of 
cancellation of allotment............-.. 

Purchase of Government bonds. Sce 

Bonds, Government, savings bonds, pur- 

chase by pay roll deductions, 
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COMPENSATION— Continued. 
Demotions. See Compensation, reduction, 
Detailed employees. See Details. 
Differential: 
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As being for inclusion in determining ini- 
tial salary rates upon transfer between 
positions. See Compensation, transfers, 
initial salary rates. 

Effective date—in the case of Office of 
Price Admin. appointee who is to be 
paid traveling expenses from “point of 
induction in continental United States’ 
to “first post of duty in the Territories 
and return,’”’ pursuant to current statu- 
tory authority, compensation differen- 
tial—as distinguished from regular com- 
pensation—authorized for service outside 
continental U. 8. is payable from date of 
sailing from continental U. 8.; and in- 
strument of appointment or contract of 
employment should specifically so pro- 
Tica t dsiiacutetnééek ibtabeminhiiebiiens 

Inclusion in lump-sum leave payments— 
payment for annual leave in lump sum 
pursuant to act of Dec. 21, 1944, is re- 
quired to be made at rate of compensation 
properly received by employee at date 
of separation, death, or transfer to posi- 
tion under another leave system, and, 
therefore, compensation differential re- 
ceived by employee for overseas service 
at date of separation should be included 
in computing lump-sum leave payment 
for leave which accrued over prior 
period during which no differential was 
received, as well as that which accrued 
when differential was received_-.._-._.- 

Payment while traveling in U. S. after 
termination of services—in the case of 
Office of Price Admin. appointee who is 
to be paid traveling expenses from “‘point 
of induction in continental United 
States” to “first post of duty in the Ter- 
ritories and return,’”’ pursuant to current 
statutory authority, compensation dif- 
ferential continues until date he ordi- 
narily would arrive back, by usually 
traveled route, at point of induction 
after termination of his services; and 
instrument of appointment or contract 
of employment should specifically so 
provide.......... Keietniccbintwadene 


Double: 


See, also, Officers and Employees, holding 
two positions. 

Census field-work employment—statu- 
tory prohibition exemption as applying 
to 1945 quinquennial census of agri- 
culture—special authority in sec. 3, act 
of June 18, 1929, for employment and 
compensation of employees of other 
Govt. agencies for field work in con- 
nection with “‘the fifteenth Decennial 
Census,’’ being applicable only to that 
census, has no reference to 1945 quin- 
quennial census of agriculture to be 

taken pursuant to sec. 16 of said act and, 

hence, has no application to authorize 
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COMPENSATION — Continued. 
Double—Continued. 


employment and compensation of per- 
son in connection with such agricultural 
census while he is serving under personal 
Service contract for conduct of postal 
station at salary of $2,100 per annum, in 
contravention of dual compensation 
statutes __ __ ita acerca Mieihalinatatalie 
Civilian employees on military duty: 
Leave payments: 

Matters affected by lump-sum leave 
payments staiute of Dec. 21, 1944. 
See Leaves of Absence, annual, lump- 
sum payments, 

Nonreemployment after military duty 
as affecting right to unliquidated 
leave payment—former employee 
who, after service in armed forces 
entered upon from civilian position 
without break in service, is not re- 
employed in accordance with Se- 
lective Training and Service Act of 
1940, as amended, may file claim in 
G, A. O. for any amount believed 
due under act of Aug. 1, 1941, as 
amended, as compensation for an- 
nual leave which stood to his credit 
when he entered armed forces and 
which he had elected to have remain 
to his credit as authorized by latter 
act; and any such claim filed with 
an administrative office should be 
forwarded to this office for settle- 
ment as _—— 

Rate at which payable—permanent 
employee who was promoted tem- 
porarily to perform duties of another 
employee on military furlough, and 
who, after entry into armed forces 
during calendar year 1942, was de- 
moted to his former grade while on 
properly applied for and granted 
terminal leave from position tem- 
porarily held, was entitled under 
act of Aug. 1, 1941, as amended, to 
be paid for entire period of terminal 
annual leave at salary rate of posi- 
tion from which granted terminal 
leave, rather than at rate of his per- 
manent position subsequent to de- 
WN 5 tat ainepinkice cit 

Concurrent receipt of pension and civilian 
compensation—pension for military ser- 
vice is not “salary” within meaning of 
dual compensation act (5 U. 8. Code 58) 
and there has been brought to attention 
no prohibition against receipt of pension 
for military service and salary or com- 
pensation for active service in civilian 
office or position under Federal Govt. --. 

Leaves of absence—concurrant civilian 
and military duty. See Compensation, 
double, civilian employees on military duty. 

Prohibition as applied to lump-sum pay- 
ments for leave under act of Dec. 21, 

1944—upon transfer or reappointment of 
employees from positions or employment 
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subject to annual leave act of Mar. 14, 
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Double—Continued. 
Retired personnel—Continued. 


P 


1936, to other Federal positions or em- 
ployment with salary attached and not 
under any leave system (see sec. 6.1, 
subsecs. (c) and (e), Annual and Sick 
Leave Regs.), such employees may be 
paid lump sum for all non-transferable 
accumulated and current accrued annual 
leave, pursuant to act of Dec. 21, 1944, 
and such payments are not to be regard- 
ed as salary or compensation within 
meaning of dual compensation statutes. 
rohibition as applied to veterans’ voca- 
tional training allowance—training al- 
lowance, in form of increased pension 
or retired pay, authorized by act of Mar. 
24, 1943, to be paid to disabled veterans 
receiving vocational training prescribed 
by act does not constitute “‘salary”’ 
within meaning of act of May 10, 1916, 
as amended, prohibiting payment of 
two salaries to one person when they 
aggregate more than $2,000 per annum, 
so that payment of compensation, in 
addition to training allowance, by Fed- 
eral agency in which veteran is receiving 
training would not be prohibited by 
said dual compensation statute. 2 C. 
G. 119, distinguished 


Retired personnel: 


Concurrent retired and civilian service 
pay: 

Employment as seaman on Govt.- 
owned or -operated vessel—in view 
of provisions of sec. 1 (a), act of Mar. 
24, 1943, excluding seamen employed 
on vessels owned or operated by War 
Shipping Admin. from operation of 
certain statutes applicable to Fed- 
eral employees generally, thus in- 
dicating legislative purpose to pre- 
serve private-employee status of 
such seamen, retired Coast Guard 
officer so employed is not to be re- 
garded as within limitation of sec. 
212, act of June 30, 1932, respecting 
concurrent payment of retired pay 
and civilian compensation in office 
or position under U. 8. Govt 

Employment by Army post exchange— 
person employed by Army post ex- 
change is to be regarded as “holding 
a civilian office or position * * * 
under the United States Govern- 
ment” within meaning of sec. 212, 
act of June 30, 1932, limiting to 
$3,000 per annum combined rate of 
retired pay and civilian compensa- 
tion, and, therefore, retired officer— 
not otherwise excepted from opera- 
tion of statute—receiving retired pay 
and also civilian compensation as 
Army post exchange employee is 
subject to restrictions of statute... 

Immateriality of active-duty or retire- 
ment statute involved in applying 





Concurrent retired and civilian service 

pay—Continued. 
limitation—limitation of $3,000 per 
annum, and exceptions thereto, 
prescribed by sec. 212, act of June 
30, 1932, as amended, on combined 
rate or retired pay and civilian com- 
pensation that may be paid to person 
who receives “retired pay * * * for 
or on account of services as a com- 
missioned officer’ in any of services 
mentioned in Title 37, U. S. Code, 
are applicable to any retired officer 
receiving such retired pay, without 
regard to particular statute pursuant 
to which officer served on active duty 
or was retired from active service, 
including officers of Army of U. 8. 
receiving retirement pay pursuant to 
sec. 5, act of Apr. 3, 1939 ‘ 

Limitation as applied to retired pay 
differential paid as vocational train- 
ing allowance—training allowance, 
in form of increased retired pay, 
paid pursuant to act of March 24, 
1943, to disabled retired officer re- 
ceiving vocational training with pay 
in Federal agency must be included 
in applying limitation of $3,000 per 
annum prescribed by sec. 212, act of 
June 30, 1932, as amended, on com- 
bined rate of retired pay and civilian 
compensation that may be paid to 
retired officer, unless retired for one 
of reasons excepting him from opera- 
tion of limitation - 

Retired Marine Corps officer receiving 
salary as U. S. minister—irrespective 
of fact that retired Marine Corps 
officer may be receiving retired pay 
“for disability incurred in combat 
with an enemy” and, hence, is with- 
in exception to dual compensation 
restrictions of sec, 212, act of June 30, 
1932, as amended, such retired pay is 
“salary’’ within meaning of prohi- 
bition in Dept. of State Appro. Act, 
1945, against receipt by ambassadors 
and ministers of any other salary 
from U. S., so as to preclude officer 
from receiving retired pay while 
receiving salary of minister. 


U. S. ambassadors and ministers—prohi- 


bition as applied to retired military, 
naval, etc., personnel—irrespective of 
fact that retired Marine Corps officer 
may be receiving retired pay “for disa- 
bility incurred in combat with anenemy” 
and, hence, is within exception to dual 
compensation restrictions of sec. 212, act 
of June 30, 1932, as amended, such re- 
tired pay is ‘‘salary’’ within meaning of 
prohibition in Dept. of State Appro. 
Act, 1945, against receipt by ambassa- 
dors and ministers of any other salary 
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Double—C ontinued. Forty-hour week—Continued. 
from U. S., so as to preclude officer from Travel time—Continued. 
receiving retired pay while receiving Employee subject to 40-hour week stat- 
salary of minister = intense ute of Mar, 28, 19%, who is in travel 
Foreign Service personnel—ambassadors status away from headquarters is en- 
and ministers receiving other salary. Sce titled to his regular compensation for 
Compensation, double, U. S. ambassadors travel time during his usual hours of 
and ministers. work on regular workday of his 5-day 
weekly tour of duty, but not for any 
travel time thereafter on such a day-. 
Employce subject to 40-hour week stat- 
ute of Mar. 28, 1934, who, while in 
travel status, performs both actual 
work and travel on day outside of his 
5-day weekly tour of duty is entitled 
to regular or overtime compensation, 
as the case may be, for travel per- 
formed during 8 hours corresponding 


Forty-hour week: 

Basic rate increases—effective date—in- 
crease in basic compensation authorized 
by wage board or other wage-fixing 
authority for employees subject to forty- 
hour week statute of Mar. 28, 1934, may 
not be made effective prior to date of 
final action by competent administra- 
tive authority, even though conditions 


ustifying increase existed prior to such ; 
— e I to those of his regular tour of duty, 


only, and to no compensation for travel 
performed after such hours—thus re- 
quiring that maximum of 8 hours for 
which compensation would be paya- 
ble as for travel time be reduced by 
number of hours actual work per- 
formed during hours corresponding to 
regular tour of duty-. 

Overtime. See Compensation, overtime, 
travel tame, forty-hour week employees. 


Excusing from work on workday outside 
regular tour of duty—employees subject 
to 40-hour week statute of Mar. 28, 1934, 
who are excused from working (because 
of illness or otherwise) on Saturday on 
which they would otherwise be required 
to work under present war-emergency 
schedules, although it is not within their 
regular 40-hour weekly tour of duty 


(Monday through Friday), may not be Holida: a ‘ 
paid compensation for that day, whether olidays. See Sundays and Holidays, com- 


or not the Saturday be a legal holiday pensation. 


Overtime. See Compensation, overtime, Increases. See Compensation, additional; 
forty-hour week. Compensation, promotions. 
Travel time: Limitations—rates. See Compensation, rates, 

During return trip when truck drivers limitations. 
travel as passengers—as distinguished Night work: 
from drivers—they should be regarded 
as traveling on official business for 
purposes of compensating them at 
basic or overtime rates, as case may be, 
under forty-hour week statute of Mar. 
28, 1934- " . 

Employees subject to 40-hour week 
statute of Mar. 28, 1934, whose regular 
workweek is Monday through Friday 
are entitled to basic rates of compen- 
sation, exclusive of overtime, for not to 
exceed 8 hours of travel time when 
performing official travel on Sunday. 
14 C. G. 907, amplified S 

In accordance with rules stated herein 
with respect to compensation for travel 
time of employees coming within pur- 
view of forty-hour week statute of 
Mar, 28, 1934, per hour truck drivers 
subject to said statute who perform 
official travel as passengers—as dis- 
tinguished from drivers—in Govt. ve- 
hicles in connection with their regular 
duties as drivers are entitled to com- Overtime: 
pensation, for not to exceed eight hours Customs Service employees: 
at basic rates for travel on regular Employees of one class working beyond 
workday (Monday through Friday) duty tour of another class but within 
or on Sunday, a nonwork day their own— inside customs employees are 


Extra pay for as being for inclusion in over- 
time compensation of forty-hour week 
employees. See Compensation, overtime, 
forty-hour week, compensation on which to 
be computed. 

Extra pay for as being for inclusion in com- 
pensation during leave with pay—em- 
ployee coming within purview of forty- 
hour week statute of Mar. 28, 1934, who 
is granted authorized leave of absence 
with pay from regular tour of duty at 
night is entitled to receive during ab- 
sence regular rate of compensation 
(including night differential) for night 
duty received by him when he goes on 
leave, whether for short or long period; 
but employee rotating on day and night 
shifts who is granted leave while not on 
night shift and not receiving night differ- 
ential is not entitled to night differential, 
while on Jeave................. 39, 155, 189, 550 


Oaths. See Oaths. 
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Page Page 


not entitled under sec. 5, act of Feb. 13, 
1911, as amend@d, to overtime com- 
pensation for outside work on week- 
days between 5 p. m. and 8 a. m. dur- 
ing their regular tour of duty, on basis 
that such work is not within regular 
tour of duty of outside employees-___- 

Erroneous payment refund liability as 
affected by fact of reimbursement by 
private interests—in case of customs 
employees who erroneously have been 
paid overtime compensation under sec. 
5, act of Feb. 13, 1911, ds amended, for 
work performed between hours of 4 
Pp. m. and 5 p. m. on week days, and for 
work performed during their regular 
tour of duty on week days, there 
should be recovered from employees 
concerned amounts representing such 
overtime payments, notwithstanding 
that such payments may have been 
reimbursed to Govt. by private in- 
terests__ 


In general: 


While sec. 5, act of Feb. 13, 1911, as 
amended, vests Collector of Customs 
with authority to fix regular tour of 
duty of any customs employee or 
group of employees to include any of 
24 hours of day, overtime rates of 
compensation are payable under 
act only for work outside regular tour 
of duty (except on Sundays and 
holidays), and then only if over- 
time work is performed between 
hours of 5 p. m. and & a. m...-_._.-- 

Customs employees are not entitled 
under sec. 5, act of Feb. 13, 1911, as 
amended, to overtime compensation 
for work on weekdays outside of 
their regular tour of duty, except 
for work between 5 p.m. and 8a. m_- 

Nonretroactive effect of 24 C. G. 140— 
in view of long-existing administrative 
practice—contrary to decision of Aug. 

18, 1944, 24 C. G. 140—with respect to 

hours during which customs employees 

are entitled to overtimne compensation 
under sec. 5, act of Feb. 13, 1911, as 
amended, payments made prior to date 
of said decision will not now be ques- 
tioned solely upon basis that they were 
not made in accordance with the rules 

stated therein... -_._..._- ° 

Reimbursement obligation of private 
interests—requirement of act of Feb. 

13, 1911, as amended, that private 

interests pay extra compensation to 

which customs employees are entitled 
for overtime work between hours of 

5 p. m. and § a. m., and on Sundays 

and holidays, imposes no obligation 

to pay extra compensation for work 

performed between 4 p. m. and 5 p. m. 

on week days, even though prevailing 


Sunday and 





working hours at port involved be 
from 7 a. m. to 4 p. m 

holiday work—customs 
employees coming within purview of 
sec. 5, act of Feb. 13, 1911, as amended, 
are entitled to overtime compensation 
for any work performed on Sundays 
and holidays - -.-- 


Forty-hour week: 


See, also, Compensation, overtime, travel 
time, forty-hour week employees. 
Compensation on which to be com- 
puted: 

In general—basic rate of compensa- 
tion on which overtime compensa- 
tion prescribed by forty-hour week 
statute of Mar. 28, 1934, is required 
to be computed is rate received 
during employee’s regular hours of 
labor of not more than forty hours 
per week, regardless of time during 
twenty-four hours of day or seven 
days of week such regular hours of 


labor may be performed_.. 39, 155, 189, 550 


Night work: 

Forty-hour week statute of Mar. 28, 
1934, vests no discretion to exclude 
night differential or bonus fixed 
by a wage board or other wage- 
fixing authority for regular tour of 
duty at night from basic rate of 
compensation upon which over- 
time compensation under statute 
is to be computed for work in 
excess of regular forty-hour weekly 
tour of duty. 23 C. G. 962, 
amplified... -- 

Rule stated in 23 C. G, 962, with 
respect to inclusion of night 
differential in computing overtime 
compensation of forty-hour week 
employees, constitutes original 
construction of act of Mar. 28, 
1934, and, accordingly, is to be 
regarded as effective on and after 
date of statute, and as affecting all 
accounts not so adjusted since 
that date 

Where workday of Panama Canal 
employees subject to 40-hour week 
statute of Mar. 28, 1934, includes 
portions of period covered by day 
pay rate and that covered by 
night rate (including night differ- 
ential), basic hourly rate upon 
which overtime compensation for 
work in excess of 40 hours per 
week is to be computed may be 
determined by dividing total basic 
compensation earned during regu- 
lar 40-hour workweek (sum of 
amounts earned at day and night 
rates) by 40, regardless of when 
overtime service is performed. .--. 


39, 155, 189, 550 


39, 155, 189, 550 


550 
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Compensation on which to be com- Manner of accomplishing payment of 


puted—Continued. 

Night work—Continued. 

Night differential should be in- 
cluded in computation of over- 
time compensation of employees 
subject to forty-hour week statute 
of Mar. 28, 1934, only to extent 
differential forms part of basic 
compensation for regular forty- 
hour weekly tour of duty; that is, 
regardless of whether overtime 
work be performed in daytime or 
at night, overtime compensation 
should be computed on basic rate 
(or average basic rate in case of 
employees working ‘“‘split shift’’ 
including both day and night 
hours for which different rates 
are paid, 24 C. G. 550) for regular 
tour of duty 

Discretionary authority of wage boards, 
ete., generally—while wage boards or 
other wage-fixing authorities may 
have discretion in fixing basic com- 
pensation rates for any trade or 
occupation coming within purview 
of 40-hour week statute of Mar, 28, 
1934, there is no discretion under said 
statute regarding method for com- 
puting overtime compensation, and 
lower rate of overtime compensation 
than minimum rate prescribed by 
statute may not be fixed 
“Labor” performed while in ‘travel 
status—employee subject to 40-hour 
week statute of Mar. 28, 1934, who is in 
travel status away from headquarters 
is entitled to overtime compensation 
for any period of “‘labor’—as dis- 
tinguished from travel—beyond his 
40-hour weekly tour of duty, whether 
such labor be performed on non- 
workday or during hours outside of 
his daily tour of duty on regular 
workday 

Manner of accomplishing payment of 
erroneously denied overtime com- 
pensation based on night differen- 
tial: 

Administrative action by War Dept. 
is required to recompute pay rolls 
and to make retroactive payments 
to all employees still in service who 
are affected by rule stated in 23 C. 
G. 962, with respect to inclusion of 
night differential in computing over- 
time compensation of forty-hour 
week employees under act of Mar. 
28, 1934; however, as to employees 
not now in service, no action should 
be taken unless and until claim over 
signature of former employee shall 
have been filed 


erroneously denied overtime com- 
pensation based on night differen- 
tial—Continued. 

Administrative adjustments of claims 
of Panama Canal employees still in 
service for additional compensation 
under rules stated in decisions of 
this office respecting inclusion of 
night differential in computing 
overtime compensation of 40-hour 
week employees under act of Mar. 
28, 1934, should be limited to those 
involving current fiscal year, or, at 
least, where there is available ap- 
propriation, to those involving 
periods extending back not more 
than 10 years from date actual pay- 
ment can be effected; and in no 
event should administrative adjust- 
ment of claims of employees who 
entered service prior to Jan. 1, 1936, 
be undertaken... -.........-..-... etal 

Claims of Panama Canal employees 
still in service for additional com- 
pensation under rules stated in 23 
C. G. 962, 24 id. 39, id. 155 and id. 189 
with respect to inclusion of night 
differential in computing overtime 
compensation under 40-hour week 
statute of Mar. 28, 1934, being 
“cognizable by the General Ac- 
counting Office” within meaning of 
act of Oct. 9, 1940, are subject to 10- 
year limitation specified therein for 
filing claims, and administrative 
adjustments which could not be 
made by this office within 10-year 
limitation should not be made-.-.-.-- 

As accounting expediency, where 
claim of employee under forty-hour 
week statute of Mar. 28, 1934, for 
retroactive credit for night differ- 
ential in computation of his over- 
time compensation extends back 
beyond period for which adminis- 
trative adjustment would not be 
authorized, either because of lack of 
available appropriations or opera- 
tion of ten-year limitation on filing 
of claims prescribed by act of Oct. 9, 
1940, entire claim, including that por- 
tion which otherwise could be admin- 
istratively adjusted, should be trans- 
mitted to G. A. O. for settlement. _. 

Claims of employees under forty-hour 
week statute of Mar. 28, 1934, for 
retroactive credits for night differ- 
ential in computing their overtime 
compensation should be forwarded 
to G. A. O. for direct settlement, 
where particular appropriation ac- 
count which would have been 
chargeable with payments had they 
been made currently cannot be 





998 INDEX DIGEST 


COMPENSATION— Continued. Page | COMPENSATION—Continued. 
Overtime—C ontinued. 
Forty-hour week—C ontinued. 


Overtime—Continued. 
Travel time—Continued. 


Manner of accomplishing puyment of 
erroneously denied overtime com- 
pensation based on night differen- 
tial— Continued 

identified, or appropriation is no 
longer available 

In the case of current pay rolls 
covering payments to Navy Dept. 
employees subject to forty-hour 
week statute of Mar. 28, 1934, of 
retroactive credits for night differ- 
ential in computing their overtime 
compensation, a notation, ‘“‘Addi- 
tional Payments for Overtime per 
Comp. Gen. U. 8., Decision of 
8/24/14, B-43724,”" will meet audit 
requirements of this office 

Navy Dept. employees subject to 
forty-hour week statute of Mar. 
28, 1934, who may be entitled to 
retroactive credits for night dif- 
ferential in computing their over- 
time compensation, may be re- 
quired to complete a form indi- 
eating period or periods during 
which they performed work at 
night and were entitled to over- 
time compensation 

Truck-driving duty, in general.—Just as 
duty of driving truck was regarded in 
21 C. G.724.as “employment” for over- 
time compensation purposes under 
act of Oct. 21, 1940, so may such duty 
be regarded as “labor” for overtime 
compensation purposes under forty- 
hour week statute of Mar. 28, 1934_ __- 


Travel time: 


Daily travel between permanent and 
temporary station—mere travel, not 
involving performance of any actual 
duty, during hours outside of ad- 
ministratively established 48-hour 
workweek of employee required to 
commute daily between his head- 
quarters and temporary station may 
not be regarded as “‘work in excess of 
48 hours in any administrative work- 
week” within meaning of sec. 2, War 
Overtime Pay Act of 1943, so as to 
entitle employee to overtime com- 
pensation for travel time involved. -- 

Forty-hour week employees: 

Time outside forty-hour workweek: 
In accordance with rules stated 
herein with respect to compensa- 
tion for travel time of employees 
coming within purview of forty- 
hour week statute of Mar. 28, 1934, 
per hour truck drivers subject to 
said statute who perform official 
travel as passengers—as distin- 
guished from drivers—in Govt. 
vehicles in connection with their 
regular duties as drivers, are 
entitled to compensation, for not 








Forty-hour week employee s—Con. 
Time outside forty-hour workweek— 
Continued. 
to exceed eight hours, at overtime 
rates for travel on Saturday, the 
“overtime”’ day of the workweek. 
Per hour employees subject to forty- 
hour week statute of Mar. 28, 1934, 
who, under present work sched- 
ule, are required to work regularly 
six eight-hour days per week 
(Monday through Saturday), in- 
stead of five days (Monday 
through Friday) required under 
normal conditions, overtime rates 
of compensation being paid for 
Saturday, are entitled to compen- 
sation for not to exceed eight 
hours at overtime rates for Satur- 
day on which they are required to 
perform official travel, whether by 
common carrier or by privately 
owned conveyance; however, for 
travel time on Sunday, basic rates 
of compensation, exclusive of 
overtime, for not to exceed eight 
hours are payable. 14 C. G. 907, 
amplified.............. niall 
Employee subject to 40-hour week 
statute of Mar. 28, 1934, who, 
while in travel status, performs 
both actual work and travel on 
day outside of his 5-day weekly 
tour of duty is entitled to regular 
or overtime compensation, as the 
case may be, for travel performed 
during 8 hours corresponding to 
those of his regular tour of duty, 
only, and to no compensation for 
travel performed after such 
hours—thus requiring that maxi- 
mum of 8 hours for which com- 
pensation would be payable as for 
travel time be reduced by number 
of hours’ actual work performed 
during hours corresponding to 
regular tour of duty 
Rule stated in decision of Aug. 3, 
1944, 24 C. G. 65, with respect to 
payment of overtime compensa- 
tion to employees subject to 40- 
hour week statute of Mar. 28, 1934, 
for travel time on Saturday, the 
“overtime” day of workweek un- 
der present work schedule, is 
applicable prospectively, only, 
and, therefore, compensation for 
travel time on a Saturday prior to 
Aug. 3, 1944, is for computation in 
accordance with rule in 14 C. G, 
907 under which regular rates of 
compensation, only, are payable 
for not in excess of 8 hours of travel 
time on Saturday 
In case of transmission-line crews 
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General 


Time outside forty-hour workweek— 
Continued. 
compensated at hourly rates pur- 
suant to 40-hour week statute of 
Mar. 28, 1934, whose regular daily 
tour of duty begins when they 
report at required time at field 
station out of which they operate 
and continues until they return to 
field station, and includes time 
spent in traveling by truck from 
place to place where active labor 
is required, travel involved may 
be regarded as “labor” within 
meaning of statute so as to entitle 
employees to compensation at 
overtime rates for such travel on 
Sundays outside of their regular 
tour of duty. 24 C. G. 65; id. 456, 
distinguished. ---...- pi akaines 
rule—regardless of whether 
word “labor,” “employment,” or 
“work”? be used in statute as con- 
stituting basis for payment of over- 
time compensation, travel time, alone 
(without performance of actual duty), 
away from headquarters does not en- 
title employee to any more compen- 
sation than he would have received 
had he remained and worked at his 
regular station during his regular tour 
of duty or administrative workweek 
“When actually employed” employees— 
per diem ‘‘when actually employed” 
employee, although not regularly re- 
quired to work on Sundays, is, never- 
theless, entitled to basic compensa- 
tion and additional or overtime com- 
pensation, as the case may be, under 
War Overtime Pay Act of 1943 for 
Sundays on which he is in travel 
status away from his official station, 
or while on duty at his official station, 
for same number of hours as he works 
on other days, but he should not be 
paid basic and additional wartime 
compensation beyond _ prescribed 
workday solely because he is in travel 
status. 22 C. G. 636, distinguished --- 


War emergency general salary increase: 


Amount of increase limitations—legis- 
lative relief for overpayment as affect- 
ing employees correctly paid—under 
act of Dec. 7, 1944, relieving employees 
or former employees from liability to 
repay excess overtime compensation 
received as result of application of 
$5,000 per annum salary rate limita- 
tion prescribed by overtime and 
additional compensation act of Dec. 
22, 1942, on pay-period basis rather 
than on daily basis, contrary to hold- 
ing in 22 C. G, 953, and authorizing 
refunds of amounts already repaid to 


U. S., there is no authority to make 


additional payments at this time to 


employees heretofore correctly paid 
pursuant to holding in said decision-- 


Applicability : 


Full time employees with workdays 
of different lengths in alternate 
weeks—employee working full time, 
even though 48 hours one week and 
56 hours the next, is entitled to 
additional wartime compensation 
computed on overtime basis under 
sec. 2 of War Overtime Pay Act of 
1943, rather than on percentage basis 
GE I Bi in cnce de ccusesviecas “ 

Joint U. S.-foreign government em- 
ployees—persons employed and 
supervised jointly by U. S. and 
British Govts. on work of Anglo- 
American Caribbean Commission 
and devote no particular period of 
their employment exclusively to 
work of either government are not 
“officers” or “employees” of U. S. 
within meaning of such statutes as 
War Overtime Pay Act of 1943 

“When actually employed” em- 
ployees—where per diem “when 
actually employed” employee of 
Agri. Dept. has served full time at 
end of his first month of service, with 
regular tour of duty, and, under 
administrative regulations, he is 
classed as full time employee, such 
employee’s additional wartime com- 
pensation should be paid on over- 
time basis prescribed by sec. 2 of 
War Overtime Pay Act of 1943 for 
regular employees, rather than on 
flat-amount or percentage basis 
under sec. 3 (a) applicable to 
intermittent or irregular employees. 


Compensatory time: 


Substitution for overtime compen- 
sation—since sec. 2, War Overtime 
Pay Act of 1943, limits administra- 
tive authority to grant compensatory 
time off in lieu of paying overtime 
compensation to ‘‘work in excess of 
forty-eight hours in any administra- 
tive workweek,’’ there is no author- 
ity to grant compensatory time off 
for work performed between 44 and 
48 hours per week where administra- 
tive workweek is 44 hours per week, 
so that overtime compensation must 
be paid for such work in excess of 
administrative workweek 

Travel time—mere travel, not involv- 
ing performance of any actual duty, 
during hours outside of administra- 
tively established 48-hour workweek 
of employee required to commute 
daily between his headquarters and 
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Compensatory time—Continued. hours as he works on other days, but 


temporary station may not be re- 
garded as “‘work in excess of 48 hours 
in any administrative workweek” 
within meaning of sec. 2, War Over- 
time Pay Act of 1943, so as to entitle 
employee to compensatory time off 
from duty in lieu thereof for travel 
time involved 
Computation on average workweek of 
full time employees working irregular 
schedules—in the case of full time em- 
ployee working 48 hours one week and 
56 hours the next, his overtime com- 
pensation under sec. 2 of War Overtime 
Pay Act of 1943 may be computed on 
52-hour week basis (average workweek) 
and prorated over entire year 
Overtime salary tables, tax deductions, 
etc.: 
Gen. Reg. 54, Supp. 18, Aug. 15, 
1944... hive wit — 
Gen. Reg. 54, Supp. 19, Sept. 14, 1944... 
Rate at which payable: 
Overtime in addition to regular work- 
week: 

Where ‘“‘when actually employed” 
employee of Agri. Dept., who is 
classed as ‘“‘regular’’ under ad- 
ministrative regulations and nor- 
mally is paid compensation on per 
diem basis every day except 
Sundays, is in a travel status away 
from his official station on Sundays 
additional overtime compensation 
for such Sundays should be paid, 
under War Overtime Pay Act of 
1943, on actual-time basis—not on 
a prorated basis—at rate of one and 
one-half times his basic rate of com- 
pensation... ..._-- nisasibiaaia 

Per annum employees who are re- 
quired to work in excess of ad- 
ministratively established 44-hour 
workweek should be paid over- 
time compensation under sec. 2, 
War Overtime Pay Act of 1943, 
for all of such excess work on ac- 
tual-time basis rather than on pro- 
rated basis, subject to adjustment 
on the basis of the $300 per annum 
rate guaranteed by sec. 3 (b) -- 

Sundays and holidays—‘‘when actu- 
ally employed” employees—per diem 
“when actually employed” employee, 
although not regularly required to 
work on Sundays, is, nevertheless, en- 
titled to basic compensation, and 
additional or overtime compensation, 
as the case may be, under War Over- 
time Pay Act of 1943 for Sundays on 
which he is in travel status away from 
his official station, or while on duty at 
his official station, for same number of 





he should not be paid basic and addi~ 

tional wartime compensation beyond 

prescribed workday solely because he 

is in travel status. 22 C. G. 636, 

distinguished. -- 

Travel time. See, generally, Compensa- 
tion, overtime, travel time. 
Payments: 

Minors—payment into juvenile court— 
accrued compensation due Govt. em- 
ployee—minor declared delinquent 
child by juvenile court in Territory of 
Hawaii—may not be paid to clerk of 
court pursuant to request of judge; how- 
ever, if employee consents, there would 
be no objection to transmitting salary 
checks to employee in care of said clerk. 

Underpayments: 

Administrative adjustments: 

Where compensation is not paid cur- 
rently to employee, or where he is 
underpaid and such underpayment 
is not discovered until some time 
later, there is no requirement on 
part of administrative office to make 
such payment to employee_--.-.-.- - 

Administrative action by War Dept. 
is required to recompute pay rolls 
and to make retroactive payments 
to all employees still in service who 
are affected by rule stated in 23 
C, G. 962, with respect to inclusion 
of night differential in computing 
overtime compensation of forty- 
hour week employees under act of 
Mar. 28, 1934; however, as to em- 
ployees not now in service, no action 
should be taken unless and until 
claim over signature of former 
employee shall have been filed ---- 


39, 


155, 189, 550 


Administrative adjustments of claims 
of Panama Canal employees still in 
service for additional compensation 
under rules stated in decisions of 
this office respecting inclusion of 
night differential in computing over- 
time compensation of 40-hour week 
employees under act of Mar. 28, 
1934, should be limited to those in- 
volving current fiscal year, or, at 
least, where there is available ap- 
propriation, to those involving 
periods extending back not more 
than 10 years from date actual pay- 
ment can be effected; and in no 
event should administrative adjust- 
ment of claims of employees who 
entered service prior to Jan. 1, 1936, 
be undertaken al 

Claims of Panama Canal employees 
still in service for additional com- 
pensation under rules stated in 23 


550 
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C. G. 962, 24 id, 39, id. 155, and id, 
189 with respect to inclusion of night 
differential in computing overtime 
compensation under 40-hour week 
statute of Mar. 28, 1934, being 
“cognizable by the General Ac- 
counting Office’ within meaning of 
act of Oct. 9, 1940, are subject to 10- 
year limitation specified therein for 
filing claims and administrative 
adjustments which could not be 
made by this office within 10-year 
limitation should not be made 
Where underpayments for terminal 
annual leave due employees under 
sec. 2.4, leave regulations prescribed 
by E. O. No. 9414, upon separation 
from service during period between 
June 30, 1944, and date of lump-sum 
leave payment statute of Dec. 21, 
1944, have resulted from errors in 
computation of leave, administra- 


ential in computing their overtime 
compensation should be forwarded 
to G. A. O. for direct settlement, 
where particular appropriation ac- 
count which would have been 
chargeable with payments had they 
been made currently cannot be 
identified, or appropriation is no 
I I rsantrcnucesaccovnee 

Retroactive adjustments to be made 
by administrative office in case of 
employees under forty-hour week 
statute of Mar. 28, 1934, for overtime 
work on basis of night differential 
are limited by availability of ap- 
propriations 


Encouragement of claim filing—where 


compensation is not paid currently to 
employee, or where he is underpaid 
and such underpayment is not dis- 
covered until some time later, there is 
no requirement on part of adminis- 
trative office to encourage filing of 


tive action to correct errors, without 
claim by employees, is not re- 
quired but may be taken—current 
fiscal year appropriations being 
involved_._. aided 

While sec. 2.4, Annual Leave Regs., 


EEE EEE 
Pay Readjustment Act of 1942. See Pay. 
Pay rolls. See Pay Rolls. 
Postal Service: 
Fourth-class postmasters : 
Discontinued office reestablished during 


in effect during calendar year 1944 
prior to lump-sum leave payment 
statute of Dec. 21, 1944, provided 
that employee could not be sepa- 
rated prior to expiration of accrued 
annual leave, administrative ad- 
justments of underpayments of 
annual leave compensation equiva- 
lents resulting from erroneous leave 
computations, without claim there- 
for, should not be made in case of 
employees separated prior to July 1, 
1944—there being involved appro- 
priations other than for current fiscal 
year; any such claims received to be 
forwarded to G. A. O. for settle- 


As accounting expediency, where 
claim of employee under forty-hour 
week statute of Mar. 28, 1934, for 
retroactive credit for night differen- 
tial in computation of his overtime 
compensation extends back beyond 
period for which administrative ad- 
justment would not be authorized, 
either because of lack of available 
appropriations or operation of ten- 
year limitation on filing of claims 
prescribed by act of Oct. 9, 1940, 
entire claim, including that portion 
which otherwise could be adminis- 
tratively adjusted, should be trans- 
mitted to G. A. O. for settlement-. . 

Claims of employees under forty-hour 
week statute of Mar. 28, 1934, for 
retroactive credits for night differ- 


654881™—46—65 


same calendar year—where fourth- 
class post office is discontinued and 
then reestablished in same community 
during same calendar year, post- 
master’s compensation may be fixed 
under sec. 2, act of Mar. 29, 1944, at 
rate justified by known gross postal 
receipts of such office for preceding 
calendar year, rather than at rate 
provided by said act for postmasters 
at newly established fourth-class 
offices... -- 


Salary payable during first calendar 


year’s operation—where post offices of 
fourth class are established between 
Jan. 1 and June 30 of any calendar 
year, last proviso in sec. 2, act of Mar. 
29, 1944, requiring that ‘‘lowest salary 
rate” be paid postmasters at newly 
established fourth-class offices, con- 
stitutes proper basis for fixing salaries 
of postmasters at such offices from 
time of establishment until] first of 
fiscal year next succeeding calendar 
year in which established (24 C. G. 
146, distinguished); and such salary 
rate may not be changed during same 
calendar year in which established, 
except to extent authorized under act 
because of unusual conditions 


Seasonal offices: 


Calendar year following that in which 
not open for business—w here fourth- 
class seasonal post office was not 
open for transaction of business 
during any portion of calendar year, 
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resulting in lack of any postal 
receipts during that year upon which 
to compute annual salary of post- 
master for succeeding fiscal year as 
provided by sec. 2, act of Mar. 29, 
1944, postmaster’s salary May not 
be computed on basis of receipts 
during some prior year when office 
was open for business; however, 
office may be regarded as in class of 
“newly established offices” and 
postmaster’s salary nxed as pro- 
vided by act for such class of offices. 
Calendar year when not open for busi- 
ness—postmaster at fourth-class 
seasonal post office who performs no 
service because his office is not open 
for transaction of business during 
particular calendar year is not 
entitled to payment of fixed annual 
salary authorized by sec. 2, act of 
Mar. 29, 1944, for postmasters at 
fourth-class seasonal offices. -.-...-.- 
“Unusual conditions” salary adjust- 
ments—if unusual conditions prevail 
during particular quarter at fourth- 
class seasonal post office which was 
not open preceding calendar year 
and, therefore, regarded as newly 
established office (see 24 C. G. 63), 
it is within discretion of Postmaster 
General under “‘unusual conditions” 
clause of sec. 2, act of Mar. 29, 1944, 
to advance salary of postmaster at 
beginning of next quarter even 
though office has closed for season, 
and to pay increased salary rate for 
remainder of fiscal year or such 
portion thereof over which salary is 
payable 


“Unusual conditions” salary adjust- 


ments: 

Fractional quarter’s receipts as basis 
for annual salary adjustment—in 
adjusting annua! salary rate of post- 
master at newly established office of 
fourth class under “unusual condi- 
tions” clause of sec. 2, act of Mar. 
29, 1944, on basis of “receipts of the 
preceding quarter,”’ where office was 
established after beginning of quar- 
ter, there may be used estimated 
full quarter’s reccipts based upon 
actual receipts over part of quarter, 
such estimated receipts to be mul- 
tiplied by four to obtain constructive 
DPT iinnctesetinhnioneinneee 

In general—authority under last pro- 
viso in sec. 2, act of Mar. 29, 1944, 
to adjust salary rate of postmaster at 
fourth-class office whenever unusual 
conditions prevail is limited to 

“newly established offices’’ and does 

not constitute authority to adjust 





COMPENSATION—Continued. 
Postal Service— Continued. 
Fourth-class postmasters—Continued. 
“Unusual conditions” salary adjust- 





ments—Continued. 
salary rate of postmasters of any 
other fourth-class office. ............ 
Time for making, duration of entitle- 
ment, etc.: 

Salary rate to which postmaster at 
fourth-class post office established 
after first of calendar year was 
advanced under “unusual con- 
ditions” clause of sec. 2, act of 
Mar. 29, 1944, may not be con- 
tinued in effect after beginning of 
fiscal year in succeeding calendar 
year, but, rather, his salary must 
be readjusted at beginning of such 
fiscal year as required by sec. 3 of 
act—regardless of any resultant 
increase or decrease in salary 
rate—on basis of estimated annual 
receipts for preceding calendar 
year constructed in accordance 
with rule in 24 C. G. 146_......_.. 

Where “‘unusual conditions” prevail 
at newly established fourth-class 
post office for all or part of one 
quarter, only, postmaster’s salary 
adjustment, authorized by sec. 2, 
act of Mar. 29, 1944, on basis of 
“receipts of the preceding quarter,” 
must be made at beginning of 
quarter next succeeding that in 
which unusual conditions prevail, 
and adjusted salary rate is payable 
only for such succeeding quarter; 
however, where unusual conditions 
prevail for all or portion of each of 
two quarters, adjusted salary rate 
is payable for two quarters, includ- 
ing quarter at first of which adjust- 
ment was made and next quarter, 


Use of constructed gross receipts in de- 


termining annual salary: 
In fixing annual salary of postmaster of 
fourth class under act of Mar. 29, 1944, 
effective July 1, 1944, on basis of 
gross postal receipts “for the calendar 
year immediately preceding the 
adjustment,” where office was not in 
operation for entire preceding calen- 
dar year, there may be used con- 
structed gross receipts for that year 
based upon actual receipts over suffi 
ciently long period to reflect what 
true gross receipts for year would be; 
however, constructed receipts may 
not be based upon receipts for one 
quarter alone where office was in 
operation longer period ............. 
In fixing annual salary of fourth-class 
postmaster under act of Mar. 29, 1944, 
on the basis of gross postal receipts 
“for the calendar year immediately 
preceding the adjustment,’ where 


146 
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office was discontinued and then re- 
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rate to which she automatically would 
have been advanced for length of 
satisfactory service in former agency 


established during preceding calen- 
dar year, constructed gross postal 
receipts for that year should be 
based upon receipts over number of 
days office actually was open during 
entire year, rather than upon re- 
ceipts over portion of year remaining 
after reestablishment of office 


had she not entered Coast Guard, 
waiting period for her next within- 
grade promotion in position in which 
reemployed commences with date she 
would have been so advanced 


Part time employees—military service 


credit—seasonal employees occupying 
permanent positions within purview 


Prior to reporting to first duty station— 
travel time. See, generally, Compensa- work part time during each year, may 
tion, travel time. count toward automatic promotions 

Promotions: under act of Aug. 1, 1941, upon restora- 
Automatic: tion to their civilian positions after 


of Classification Act, as amended, who 


Dual status employees—foregoing of 
promotion to prevent operation of 
dual compensation statu‘es—if there 
have been met all terms and conditions 
necessary to authorize within-grade 
salary advancement under act of Aug. 
1, 1941, in one of two positions which 
employee holds, advancement may not 
be delayed or defeated by action of 
administrative office or employee even 
though such advancement may pre- 
clude employee remaining in position 
because of operation of act of July 31, 
1894, as amended, prohibiting persons 
whose annual compensation in one 
office amounts to $2,500 or more from 
holding another office to which com- 
pensation is attached 

Eligibility as affected by paper promo- 
tions during military furlough—in case 
of permanent employee entitled to re- 
employment rights under Selective 
Training and Service Act of 1940 upon 
release from military service, date of 
record or paper promotion, based upon 
“seniority,” from one Classification 
Act grade to another while employee 
was absent from his civilian position 
on military duty may not be recognized 
as date from which waiting period 
begins to run for within-grade promo- 
tion under act of Aug. 1, 1941, in higher 
grade in which employed after military 


Eligibility period commencement—ef- 
fect of reemployment, after military 
service, in different position at higher 
automatic salary of former position 
not under act of Aug. 1, 1941—where, 
upon meeting reemployment condi- 
tions of Selective Training and Service 
Act of 1940, as amended, employee who 
had entered Coast Guard from position 
with Tennessee Valley Authority not 
subject to within-grade promotion 
statute of Aug. 1, 1941, and regulations 
thereunder, was reemployed in posi- 
tion with another agency subject to 
said statute and regulations, at salary 


active military service under condi- 
tions entitling them to reemployment 
benefits, periods of active military 
service corresponding to average 
periods employed each year in their 
civilian positions, in accordance with 
provisions of sec. 5, E. O. No. 8882___- 


Postponement with consent of employ- 


ee—if there have been met all terms 
and conditions necessary to authorize 
within-grade salary advancement un- 
der act of Aug. 1, 1941, in one of two 
positions which employee holds, ad- 
vancement may not be delayed or 
defeated by action of administrative 
office or employee even though such 
advancement may preclude employee’s 
remaining in position because of 
operation of act of July 31, 1894, as 
amended, prohibiting persons whose 
annual compensation in one office 
amounts to $2,500 or more from holding 
another office to which compensation 
is attached 


Probationary appointments—probation- 


ary appointees’ military service credit 
rights—in view of Civil Service Com- 
mission’s determination that person 
serving under probational appoint- 
ment-—-whether for six months or one 
year—when he enters military service 
is holding “permanent” position with- 
in meaning of reemployment provi- 
sions of sec. 8, Selective Training and 
Service Act of 1940, such employee, 
upon reemployment in civilian posi- 
tion in accordance with act, is entitled 
to salary rate received when he entered 
military service, plus any automatic 
promotion to which he would have 
been entitled, as provided by sec. 5 of 
Executive regulations under act of 
Aug. 1, 1941. 21 C. G. 369, distin- 
gnished 


Retention rights—where employee has 


been reduced in position and grade 
through no fault of his own and later 
is restored to same position and grade, 
it is within administrative discretion, 
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grade promotions, now is to be 
regarded as beginning to run from 
last day of active duty preesding 
period over which 


lump sum” 


Seasonal employees occupying per- 
manent positions within purview 
of Classification Act, as amended, 
who work part time during each 


COMPENSATION—Continued. Page 
Promotions—Continued. Promotion—Continued. 
Automatic—Continued. Automatic—Continued. 
subject to available appropriations, to Service credits—Continued. 
fix employee’s salary initially at rate Leave period for which lump-sum 
above grade minimum to which he payment made—Continued. 
previously had been advanced in that leave payment is computed. 24 
position through operation of within- C. G. 511, amplified.............. 659 
grade promotion plan prescribed by Military, naval, etc., service: 
act of Aug. 1, 1941; however, such rule In view of Civil Service Commis- 
being in effect modification of existing sion’s determination that person 
rules as heretofore understood and serving under probational appoint- 
applied in light of related decisions, it ment—whether for six months or 
may not be given retroactive effect to one year—when he enters military 
cases heretofore finally processed_ 226 service is holding “permanent” 
Salary rate attained by as being rate position within meaning of re- 
attaching to office or position—salary employment provisions of sec. 8, 
rate attained by employee by opera- Selective Training and Service 
tion of within-grade salary-advance- Act of 1940, such employee, upon 
ment statute of Aug. 1, 1941, and reemployment in civilian position 
Executive regulations thereunder, is in accordance with act, is entitled 
salary rate attaching to employee's to salary rate received when he 
Office or position................-...-. 52 entered military service, plus any 
Service credits: ae pepo ae he 
Civilian pilot training service—em- we hae ae 
. vided by sec. 5 of Executive regu- 
ployee who, at time of entering 
active military service, had been in lations under act of Aug. 1, 1941. 
; plete 21 C. G. 369, distinguished _ ___- > 
leave without pay status in excess : . 
- Creede In view of requirement in sec. 2, War 
of one year while engaged in civilian < . 
, ie : Service Regulation XIII, that any 
pilot training may, upon restoration 
ane aoe oe person entitled to reemployment 
to his civilian position after military . . 

a en - benefits of Selective Training and 
duty, count period of civilian pilot Servien Aad of 100 taet be te 
training as well as subsequent period 7 ears eee 

es ; : stored to civilian position “within 
of military service toward within- . 
: thirty days of his application for 
grade promotion under act of Aug. 1, af 
; reemployment,” there is no au- 
1941, and Executive regulations 
; thority as stated in Civil Service 
thereunder. 23 C. G. 367, dis- - 
: Departmental Cire. No. 451 to 
SIO oink ivtiesnsoneswiinn meee eee . 
il ali sail ates continue employee in military 
Leave per : - pam furlough status for recuperative 
payment made: . 
; s purposes beyond such 30-day 
Last day of active service of em- period; rather, there must be 
~ oe Ztarere — actual restcration within that 
ment for leave under act of Dec. i 
y ’ period to entitle him to reemploy- 
21, 1944, will be date of separation ment benefits, including right to 
from service, and any period count military service towards 
oe a — and date of within-grade salary advancement 
roomproyment, ether in same oF under act of Aug. 1, 1941.......... 357 
different agency, must be regarded Where employee, who left other 
oe to ee ieee than temporary position to enter 
etermining rig within-grade armed forces, has met ail terms 
promotions, even though period and conditions of Selective Train- 
used as measure for ph nna ing and Service Act of 1940, as 
lump-sum payment otherwise amended, entitling him to reem- 
a wae over break in service ployment in civilian position, and 
in whole or in part. ---.---..--.-. 511 he actually is reemployed, even 
Lump-sum leave payment statute though in different branch of 
of Dec. 21, 1944, does not affect department or agency or in a 
rules and regulations controlling different department or agency 
grant of within-grade promotions from one he left to enter armed 
under act of Aug. 1, 1941, except forces, employee is entitled to 
that 30-day “‘break in service’’ as count service in armed forces 
defined by sec. 2 (c), Executive toward automatic promotion un- 
regulations respecting within- der the act of Aug. 1, 1941-.....-- 410 
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Military, naval, etc., service—Con. 


Military, naval, ete., service—Con. 


year, may count toward auto- 
matic promotions under act of 
Aug. 1, 1941, upon restoration to 
their civilian positions after active 
military service under conditions 
entitling them to reemployment 
benefits, periods of active military 
service corresponding to average 
periods employed each year in 
their civilian positions, in accord- 
ance with provisions of sec. 4, E. O. 


In view of Attorney General’s 
opinion of May 26, 1943, that war 
service appointees hold ‘‘tempo- 
rary” positions within meaning of 
sec. 8, Selective Training and 
Service Act of 1940, and, hence, 
are not entitled to reemployment 
thereunder after military service, 
sec. 5, E. O. No. 8882, authorizing 
counting of military service to- 
ward automatic promotion under 
act of Aug. 1, 1941, in case of 
employees restored to civilian 
positions pursuant to Selective 
Training and Servicé Act, has no 
application to war service ap- 
pointees restored to civilian posi 
tions after military service unde: 
authority of War Service Reg 
sn arecen ees 

To extent that War Service Regula 
tion XIII might be regarded as 
authorizing counting of military 
service toward automatic pro- 
motion under act of Aug. 1, 1941, 
in case of war service appointees 
restored to civilian positions after 
military service pursuant to that 
regulation, it is without force or 


Holding in 24 C. G. 491, Jan. 3, 1945, 
to effect that war service ap 
pointees who enter upon active 
military duty and who subse- 
quently are reemployed in civilian 
position are not entitled to count 
period of military service for 
within-grade promotion purposes 
under act of Aug. 1, 1941, need not 
be applied retroactively to require 
adjustments in compensation of 
such employees reinstated prior to 
date of that decision 

As War Service Reg. IX authorizes 
transfers between Govt. agencies 
with reemployment benefits, per- 
manent employee who was trans- 
ferred to another agency tempo- 
rarily to perform duties of another 
employee on military furlough 
prior to his own entry into armed 
forces has same standing, insofar 


as concerns reemployment rights 
under Selective Training and 
Service Act of 1940 or statutes in 
pari materia, as employees simi- 
larly promoted within same 
agency before entry into armed 
forces and, therefore, is subject to 
same rules, stated herein, respect- 
ing service credit for within-grade 
promotion purposes 

Permanent employee who had been 
promoted temporarily to perform 
duties of another employee during 
latter’s absence in armed forces 
and who himself entered armed 
forces while holding such tempo- 
rary status may not count military 
service toward within-grade pro- 
motion in such temporarily held 
position upon reemployment 
therein; however, that rule need 
not be retroactively applied to 
require adjustments in compen- 
sation of employees who have been 
so restored and granted within- 
grade promotions 

Even though employee entered upon 
active Coast Guard duty from 
position with Tennessee Vai:ley 
Authority not subject to within- 
grade promotion statute of Aug. 1, 
1941, and Executive regulations 
thereunder, and was reemployed 
in position with another agency 
subject to said statute and regula- 
tions, upon termination of her 
Coast Guard service and meeting 
reemployment conditions of Selec- 
tive Training and Service Act of 
1940, as amended, such employee 
may be restored at salary rate at 
which she would have been re- 
stored, by reason of length of 
service, including Coast Guard 
service, had she been reemployed 
by former agency. 24 C. G. 410, 
amplified 

Employee who, at time of entering 
active military service, had been 
in leave without pay status in 
excess of one year while engaged 
in civilian pilot training may, 
upon restoration to his civilian 
position after military duty, count 
period of civilian pilot training 
as well as subsequent period of 
military service toward within- 
grade promotion under act of Aug. 
1, 1941, and Executive regulations 
thereunder. 23 C. G. 367, dis- 


Nonpay status: 


Employee who was in non-pay 
status for period in excess of 30 
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days between discharge from 
active military service and restora- 
tion to civilian position in accord- 
ance with Selective Training and 
Service Act of 1940 is entitled, 
under sec. 2 (c), E. O. No. 8882, 
issued pursuant to within-grade 
salary-advancement statute of 
Aug. 1, 1941, to count only 30 days 
of such period toward service re- 
quired for within-grade salary 
advancement. 

In computing under sec. 2 (c), E. O. 
No. 8882, 18 or 30 months’ service 
necessary to entitle employee to 
automatic promotion under act of 
Aug. 1, 1941, absence on leave with- 
out pay on Feb. 28 should be 
counted as one day—not 3 days as 
would be the case in making com- 
pensation deduction for such 
absence without pay under act of 


In computing under sec. 2 (c), E. O. 
No. 8882, 18 or 30 months’ service 
necessary to entitle employee to 
within-grade promotion pursuant 
to act of Aug. 1, 1941, only 30 days 
of absence on leave without pay 
for whole of 31-day month may be 
counted, even though under act of 
June 30, 1906, 3ist day of the 
month is disregarded in com- 
puting compensation, or deduc- 
tion from compensation, on ac- 
count of leave without pay----- _ 

In absence of specific provision in 
E. O. No. 8842 for counting of non- 
pay periods as service toward 
within-grade promotions in case 
of employees whose positions are 
classified in accordance with salary 
schedule of E. O. No. 6746, non- 
pay periods may not be included 
in computation of service for 
within-grade promotion of such 
employees 

Time prior to break in service: 

In case of war service appointees 
who have entered upon active mil- 
itary duty and subsequently have 
been restored to civilian positions, 
period of military service is 
break in service, and where break 
is more than 30 days (sec. 2 (c), 
Executive regulations respecting 
within-grade promotions under 
act of Aug. 1, 1941), time such em- 
ployees served in their civilian 
positions prior to entering military 
service may not be counted toward 
within-grade promotions 
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Time prior to break in service—Con. 
In case of permanent employee who, 
at time of entry into armed forces, 
was temporarily performing duties 
of position to which he had been 
promoted for period of another 
employee’s absence in armed 
forces, and who subsequently has 
been restored to such temporarily 
held position, time served therein 
prior to break in civilian service 
occasioned by his entry into armed 
forces may not be counted toward 
within-grade promotion, under 

rule stated in 24 C. G. 688 
Transfers—retention of prior promo- 
tion—where there exists no adminis- 
trative regulation, practice, or policy 
to deny, upon transfer of employees to 
other positions either in same or differ- 
ent agency, within-grade salary ad- 
vancements previously attained under 
act of Aug. 1, 1941, administrative error 
in transferring employee at salary rate 
which did not save such advancements 
to him may be corrected retroactively 
effective from date of transfer so as to 
save lawful salary rate received prior to 
transfer, provided there was no pur- 
pose to reduce employee for any other 
reason. 21 C. G. 791, amplified.._...-. 

Eligibility determinations generally— 
jurisdiction—Civil Service Commission 
has authority under sec. 3, Classification 
Act, to determine qualifications of em- 
ployee for promotion or advancement 
in salary from one grade to another--.-_- 

Grade-to-grade during military furlough— 
there is no authority of law to grant 
administrative promotions to civilian 
employees from grade to grade under 
Classification Act while on military 
furlough, during which period employees 
are not in their civilian positions. -......-. 

Reallocations. See Classification, realloca- 
tion. 

Restoration following demotion. See Com- 
pensation, reduction, restoration. 

Rights based upon seniority, in general— 
there is no authority of law for promo- 
tion of employees from grade to grade 
under Classification Act based upon 
seniority, such promotions being made 
by selection of individual employees-. 

Within-grade periodic promotions. See 
Compensation, promotions, automatic. 

Rates: 

Classification matters generally. See Clas- 
sification. 

Limitations: 

Contract services: 
Individual engaged under contract to 
prepare and deliver a lecture or 
series of lectures at Army military 
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school on definite dates for stipulated 
sum is not to be regarded as per- 
forming services under supervision 
and control of the Government so as 
to be considered as employed on 
personal service basis, and, there- 
fore, compensation stipulated in 
contract for his services is not sub- 
ject to provisions of sec. 9, Military 
Appro. Act, 1944, limiting to $25 
per day amount payable to techni- 
cal and professional personnel em- 
ployed by contract 

Lump-sum price stipulated in Navy 
Dept. contract with steamship com- 
pany for technical and professional 
services of designated individual— 
company’s Salvage Master—in con- 
nection with refloating of particular 
vessel, may be paid without regard 
to $25 per day limitation in appro- 
priation chargeable, Maintenance, 
Bureau of Ships, 1943, on amount 
payable for part time or intermit- 
tent services of scientists and tech- 
nicists employed by contract, 
whether Salvage Master’s services 
be viewed as having been engaged 
through intermediary or, disregard- 
ing form of contract, by direct hire_. 

“Experts” salary limitation as being ap- 
plicable to attorneys and engineers 
generally—effect of provisions of sec. 

10, Bonneville Project Act of Aug. 20, 

1937, authorizing appointment with- 

out regard to civil-service laws of 

“attorneys, engineers, and other ex- 

perts * * * at not to exceed $7,500 

per annum” and “other officers and 
employees * * * in accordance with 
the Classification Act,” is to classify 
all attorneys and engineers appointed 
thereunder as “‘experts’’ subject to 
$7,500 limitation, and to exclude 
such attorneys and engineers as 
would not otherwise be regarded as 
experts from category “other officers 
and employees’’ whose salaries are to 
be fixed in accordance with Classifica- 
tion Act. 14C. G. 70, distinguished__. 
Per diem or per hour equivalent of per 
annum rates: 
Employees with irregular work sched- 
ules: 

Compensation payable for terminal an- 
nual leave of per annum employee 
assigned to shift of 24 hours of con- 
tinuous duty on alternate days 
from 8 a. m. one day until 8 a. m. 
following day, with 24-hour rest 
period in between—thus working 
part of each calendar day—may be 
computed on basis of considering 
employee entitled to 2 days’ com- 


Per diem or per hour equivalent of per 
annum rates—Continued. 
Employees with irregular work sched- 
ules—Continued. 
pensation for each 24-hour tour of 
duty and to 1/24 of 2/360 of his 
annual salary for each hour of leave 
for which he is to be paid. 22 C. G, 
119, amplified 
In case of full time employee whose 
administratively fixed workweek is 
irregular with varying lengths of 
workdays during week, act of June 
30, 1906, establishing 1/360 of annual 
Salary of employee as pay for one 
day does not require that 1/360 of 
such salary be deducted for each 
day’s absence on leave without pay, 
but, rather, method may be 
adopted whereby hour’s work is 
evaluated as 1/8 of 1/360 of annual 
salary, where 48-hour weekly tour 
of duty is established, and deduc- 
tions for fractional day’s or week’s 
leave without pay made on that 
basis. 22 C. G. 683, distinguished_-. 


Reappointmente, reinstatements, ete. See 


Compensation, reemployment. 


Reduction: 


Initial salary rates—retransfer to former 
grade after filling higher-grade posi- 
tion of employee absent on military 
duty—upon retransfer of employee, not 
entitled to reemployment benefits under 
War Service Regs., to his former position 
after his promotion to fill vacancy oc- 
casioned by another employee’s entrance 
into military service, it is entirely within 
administrative discretion whether initial 
salary rate will be fixed as prescribed 
rate above minimum for grade to which 
retransferred, not in excess of rate re- 
ceived in position temporarily occupied, 
or at minimum rate—the latter rate 
being the only one required to be paid. 
23 C. G. 201, amplified 

Restoration: 

Administrative error in fixing initial sal- 
ary rate upon transfer—where there 
exists no administrative regulation, 
practice, or policy to deny, upon trans- 
fer of employees to other positions 
either in same or different agency, 
within-grade salary advancements 
previously attained under act of Aug. 
1, 1941, administrative error in trans- 
ferring employee at salary rate which 
did not save such advancements to 
him may be corrected retroactively 
effective from date of transfer so as to 
save lawful salary rate received prior 
to transfer, provided there was no 
purpose to reduce employee for any 
other reason. 21 C. G. 791, amplified. 

Right to benefit of automatic promotions 
attained prior to reduction—where 
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employee has been reduced in position 
and grade through no fault of his own 
and later is restored to same position 
and grade, it is within administrative 
discretion, subject to available appro- 
priations, to fix employee’s salary 
initially at rate above grade minimum 
to which he previously had been ad- 
vanced in that position through opera- 
tion of within-grade promotion plan 
prescribed by act of Aug. 1, 1941; 
however, such rule being in effect 
modification of existing rules as here- 
. tofore understood and applied in light 
of related decisions, it may not be 
given retroactive effect to cases here- 
tofore finally processed -__-........... 
Veterans—adequacy of advance notice— 
adequacy of 30-day advance notice given 
to veteran, pursuant to sec. 14, Veterans’ 
Preference Act of 1944, and regulations 
of Civil Service Commission thereunder, 
prior to reduction in compensation 
primarily is matter for consideration and 
determination by administrative office 
and, upon review, by Civil Service 
Commission, rather than by this office... 
Reemployment: 
Initial salary rates: 
General rule: 

Rule that it is within administrative 
discretion to fix initial salary rate of 
an employee upon reinstatement to 
position under Classification Act at 
rate in same or corresponding grade 
the employee was receiving at time 
of his separation from service is ap- 
plicable regardless of law and civil 
service regulation pursuant to which 
reemployment is effected, unless 
otherwise required by such law or 
regulation. 20 Comp. Gen. 318, 
amplified 

Upon reimstatement of former em- 
Ployee, his salary may be fixed 
initially at prescribed rate above 
minimum for grade in which rein- 
stated, to extent of rate received at 
time of his last separation from serv- 
ice, regardless of agency in which 
employed; however, initial salary 
rate may not be fixed above grade 
minimum on basis of higher rate 
received in other than last position, 
even though higher rate was received 
during former service in reinstating 
agency. 22 C.G.925, distinguished 

Reemployment by “‘new appointment”’— 
former employee who, upon reem- 
ployment, was given “new appoint- 
ment”’ in classified position under War 

Service Regulation V when she failed 

to qualify for “‘reappointment” under 

War Service Regulation VIII may be 

paid initially same salary rate—which 
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is above minimum for grade in which 
appointed—she was receiving at time 
of her separation from service, same as 
if she had been “reappointed” or 
ING Uihnthetéutnevasubudians 
Rewards for suggestions. See Rewards, 
suggestions. 
Salary tables: 
Retirement deductions: 
Gen. Reg. 54, Supp. 18, Aug. 15, 1944. __. 
Gen. Reg. 54, Supp. 19, Sept. 14, 1944_. 
Single sheet and book form tables de- 
scribed—Circ. Letter A-51607, Aug. 15, 
Tax deductions: 
Income tax withholding: 
226 Gen. Reg. 54, Supp. 18, Aug. 15, 1944__ 
Gen, Reg. 54, Supp. 19, Sept. 14, 1944_. 
War emergency general salary increases: 
Gen. Reg. 54, Supp. 18, Aug. 15, 1944___- 
Gen. Reg. 54, Supp. 19, Sept. 14, 1944. _- 

Sundays and holidays. See Sundays and 
Holidays, compensation. 

Thirty-first day of month—leave without 
pay—in absence of specific provision in act 
of June 30, 1906, prescribing amount for deduc- 

709 tion from compensation for part of day’s 

unauthorized absence on thirty-first day 
of month, deduction should be made on 
basis prescribed by administrative rules 
for making deduction for any other frac- 
tional day of leave without pay or un- 
authorized absence; and is, on basis of 
actual number of hours of absence, or 
minimum deduction of one day’s salary or 
other prescribed minimum 
Transfers: 
Classification Act. See Classification, trans- 
fers. 
Initial salary re tes: 
Comparison of gross compensation in- 
clusive of overtime, etc.—rule in 23 

260 C. G. 160, to effect that in determining 

initial salary rate under Classification 

Act for employee oecupying unclassi- 

fied position within purview of 40- 

hour week statute of Mar. 28, 1934, 

which is to be classified for first time, 

it is proper to compare gross com- 
pensation (inclusive of overtime) for 
same period of time before and after 
classification to obviate or minimize 
salary loss, may be extended so that 
overtime compensation is included in 
comparison in all cases of transfer 
from per diem to per annum status, 

368 regardless of reason for transfer - - - - - - - 

Inclusion of within-grade promotions in 
fixing. See Compensation, promotions, 
automatic, transfers. 

Retransfer to former grade after filling 
higher-grade position of employee ab- 
senton military duty—upon retransfer 
of employee, not entitled to reemploy- 
ment benefits under War Service 





Page 


948 
949 


979 


948 


949 


948 
949 


846 


102 





co 


INDEX DIGEST 


1009 


COMPENSATION—Continued. Page 
lransfers—Continued. 


Initial salary rates—Continued, 


COMPENSATION—Continued. 
Travel time—Con!inued. 
Employees hired for overseas duty—Con- 


Page 


Regs., to his former position after his 
promotion to fill vacancy occasioned 
by another employee's entrance into 
military service, it is entirely within 
administrative discretion whether 
initial salary rate will be fixed at 
prescribed rate above minimum for 
grade to which retransferred, not in 
excess of rate received in position 
temporarily occupied, or at minimum 
rate—the latter rate being the only 
one required to be paid. 23 C.G. 201, 
amplified 

Saving of former rate above grade mini- 
mum as being mandatory or discre- 
tionary—it is discretionary, rather than 
mandatory, with administrative office 
whether employee, upon transfer be- 
tween grades, will be paid initially at 
minimum of grade or at prescribed 
rate above minimum not in excess of 
rate received at time of transfer, in 
accordance with general rule stated in 
decisions of this office 

Transfers between positions within and 
outside U. S.—inclusion of differen- 
tial for service outside U. S.—while 
compensation differential paid in 
position located outside United States 
is regarded as part of basic compensa- 
tion at that location, general rule 
authorizing transfers between classi- 
fied positions without loss of basic 
compensation (23 Comp. Gen. 201) is 
not for application to save differential 
upon transfer to position within U. S., 
where differential is not payable 


Travel time: 


Employees hired for overseas duty: 
Awaiting transportation— Office of Price 
Admin. appointee whose traveling 
expenses from point of induction in 
continental U. 8S. to his first post of 
duty in Territory are to be paid pur- 
suant to current statutory authority 
is not entitled to compensation during 
time after induction he is awaiting 
transportation at point of induction... 
Commencement date—where Office of 
Price Admin. appointee is to be paid 
his traveling expenses from “‘point of 
induction in continental United 
States”’ to his ‘‘first post of duty in the 
Territories and return,”’ pursuant to 
current statutory authority, his duty 
status entitling him to compensation 
exclusive of differential for service out- 
side continental U. 8. is to be regarded 
as commencing upon departure from 
point of induction and instrument of 
appointment or contract of employ- 
ment should specifically so provide. 
22 ©. G, 869, distinguished 
Discretionary denial authority— Office of 
Price Admin, employees who, pur- 


suant to current statutory authority, 
are to travel at Govt. expense to and 
from their posts of duty in Territories, 
and whose appointments or contracts 
of employment provide for payment of 
compensation for travel time both 
ways, as authorized herein, may not be 
denied compensation for such travel 
time, nor may they be carried in ter- 
minal leave status for period of return 
travel unless they failed to serve re- 
quired minimum period or were sep- 
arated from service for disciplinary 
reasons, in which latter cases they may 
be granted terminal leave for period of 
travel back to U. S. at their own 
expense 

Return travel of employees reporting 
under prior statutory authority limit- 
ing payment to going trip—pursuant 
to authority in Second Deficiency 
Appro. Act, 1944, for payment of ex- 
penses of Office of Price Admin. em- 
ployees in returning from their posts of 
duty in Territories to U. 8., traveling 
expenses, as Well as salary for period of 
travel, may be paid for return of em- 
ployees whose expenses of reporting for 
duty in Territories were paid pursuant 
to prior statutory authority which did 
not include authority to pay expenses 
of return 

Return travel of employees who paid 
own going expenses—pursuant to 
authority in Second Deficiency Appro. 
Act, 1944, for payment of expenses of 
Office of Price Admin. employees in 
returning from their posts of duty in 
Territories to U.8., traveling expenses, 
as well as salary for period of travel, 
may be paid for return of employees 
who reported for duty at their own 


Termination date upon return to U. S.— 
where Office of Price Admin. appointee 
is to be paid his traveling expenses 
from ‘point of induction in continen- 
tal United States’’ to his “first post of 
duty in the Territories and return,” 
pursuant to current statutory author- 
ity, his duty status entitling him to 
compensation is to be regarded as end- 
ing when he ordinarily would arrive 
back, by usually traveled route, at 
such point after termination of his 
services; and instrument of appoint- 
ment orcontract of employment should 
specifically so provide 

Traveling expense payment authority as 
connoting authority for compensation 
payment—where Office of Price 
Admin, appointee is to be paid his 
traveling expenses from ‘‘point of in- 
duction in continental United States” 
to his “first post of duty in the Terri- 
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tories and return,’’ pursuant to current 
statutory authority his duty status 
entitling him to compensation (ex- 
clusive of differential for service out- 
side continental U.8.) is to be regarded 
as commencing upon departure from 
point of induction and as ending when 
he ordinarily would arrive back, by 
usually traveled route, at such point 
after termination of his services; and 
instrument of appointment or con- 
tract of employment should specifically 
sits ctententiceptentnesetoos 

Forty-hour week employees. See Compen- 
sation, forty-hour week, travel time; Com- 
pensation, overtime, travel time, forty-hour 
week employees. 

In general—generally, employees are re- 
garded during travel time on official busi- 
ness as in duty status for same number 
of hours they would have worked regu- 
larly at their official station, and are 
entitled to same compensation per day 
they would have received had they been 
on duty at such station.__............-- 

Overtime compensation matters. See 
Compensation, overtime, travel time. 

“When actually employed” employees in 
travel status on Sundays or holidays— 
per diem “‘when actually employed”’ 
employee, although not regularly re- 
quired to work on Sundays, is, never- 
theless, entitled to basic compensation 
for Sundays on which he is in travel 
status away from his official] station, or 
while on duty at his official station, for 
same number of hours as he works on 
other days, but he should not be paid 
compensation beyond prescribed work- 
day solely because he is in travel status. 
22 C. G. 636, distinguished __._......... 

United States Commissioners. See Com- 
missioners, United States, fees. 

COMPENSATORY TIME: 

See Compensation, overtime, war emergency 

general salary increase, compensatory time 
CONSCIENTIOUS OBJECTORS: 

See Selective Service System, conscientious 

objectors. 
CONTAINERS: 

Empty (drums, reels, etc.). See Contracts, 

empty containers. 
CONTRACTORS: 

Contract employees of U. S. distinguished— 
individual engaged under contract to pre- 
pare and deliver a lecture or series of lec- 
tures at Army military school on definite 
dates for stipulated sum is not to be re- 
garded as performing services under super- 
vision and control of the Government so as 
to be considered as employed on personal 
service basis, and, therefore, compensation 
stipulated in contract for his services is 

not subject to provisions of sec. 9, Mili- 
tary Appro. Act, 1944, limiting to $25 per 
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day amount payable to technical and 
professional personnel employed by con- 
tract 


CONTRACTS: 
Assignments—claims. See Claims, assign- 


ments, contracts. 


Awards—erroneous or unauthorized—pay- 


ment liability—in absence of circumstances 
justifying*omission of provisions and pen- 
alty stipulations of eight-hour law of 1912, 
as amended or qualified by sec. 303, act 
of Sept. 9, 1940, respecting employment of 
laborers and mechanics in excess of eight 
hours per day, execution of contract for 
laundry services not including such pro- 
visions and stipulations was beyond scope 
of contracting officer’s authority, and 
agreement so executed imposed no obliga- 
tion on U. S. to pay for service rendered 
thereunder... ....... 


Cost-plus: 


Attorneys’ fees. See Contracts, cost-plus, 
litigation expenses, attorneys’ fees, etc. 
Cost-plus payment basis for extra work 
under lump-sum contracts. See Con- 
tracts, wncreased costs, extra work, reim- 
bursement on basis of cost plus percentage 
for overhead and profit. 
Discounts—freight deduction prior to tak- 
ing discount—contractor’s method of 
computing vendor’s offered discount on 
net invoice price, exclusive of freight, 
in accordance with prevailing com- 
mercial custom of lumber industry in 
that particular locality, rather than on 
contract or delivered price, inclusive of 
freight, as is rule with respect to Govt. 
purchases, will not be objected to by 
this office. 5 C. G. 868, distinguished-_. 
Donations — charitable contributions— 
cost-plus contractor entitled to reim- 
bursement of overhead expenses in ac- 
cordance with T. D. 5000 may not be 
reimbursed for charitable donations 
not contributing to performance of con- 
tract work, under par. (g) (4), sec. 26.9, of 
said decision, which paragraph—while 
recognizing charitable donations con- 
stituting ordinary and necessary busi- 
ness expenses as indirect costs of per- 
formance—is limited by provisions of 
par. (a) that expense must have been 
“incident to and necessary for the per- 
formance of the contract,’ and par. (j) 
that “all items which have no relation 
to the performance of the contract * * * 
shall beeliminated * * * .’’._...... 
Entertainment expenses—dinners for 
conferees on labor agreements—cost of 
dinners furnished employees of cost- 
plus contractor ard representatives of 
collective bargaining units of labor 
union in connection with meeting to 
discuss certain labor agreements, nature 
and purpose of which related primarily 
to management, supervision or conduct 
of contract, is overhead expense reim- 
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Cost-plus—Continued. 
bursement of which is prohibited by 
provision of contract that no overhead 
expense of any kind, except as specifi- 
cally provided for, shal] be included in 
cost of work 
Evidence in support of payments—travel- 
ing expenses—merc listing on reimburse- 
ment voucher of names of cost-plus con- 
tractor’s employees paid transportation 
costs incident to their transfer from 
contractor’s plant to contract plant, 
and smounts purported to have been 
paid to eacb employee, without substan- 
tiating documents and data from which 
determination of correctness of charges 
properly may be made, is insufficient 
to meet audit requirements of this office. 
Finality of contracting officer’s expense 
reimbursement approval — charitable 
contributions—authority of contracting 
officers to allow charitable donations as 
reimbursable items of cost to War 
Dept. cost-plus contractors, in accord- 
ance with Cost Interpretation, 5. C. I. 
No. 9. Dec. 9, 1942, specifically providing 
for allowance of such donations as costs, 
must be considered as limited by rule 
that authority of contracting officers to 
approve expenditures for reimburse- 
ment must be determined solely on 
basis of obligations imposed upon Govt. 
and contractor by terms of particular 
contract involved and, hence, interpreta- 
tion of contracting officer is not con- 
clusive of whether donations are proper 
charges under contract 
Genera! rules as to interpretation of pro- 
visions—intent and meaning of state- 
ment, in cost-plus contract provision 
entitled “responsibility of Contractor— 
Contingencies,”’ that “All work under 
this contract is to be performed at the 
expense of the Government” may not 
be determined by consideration of 
statement by itself so as to authorize 
reimbursement of expense not other- 
wise reimbursable, but, rather, state- 
ment must be construed in its relation- 
ship to other provisions and in light of 
general purpose which contracting 
parties intended by such provision, 
which relates to indemnification of 
contractor by Govt. for expenses incurred 
in settling claims of third parties for 
loss or damage arising out of or in con- 
nection with contract work 
Litigation expenses, attorneys‘ fees, etc.: 
Expenses arising by reason of overseas 
situs of performance—cost of legal 
services rendered cost-plus contractor, 
although relating to new and novel 
problems in connection with labor 
laws, labor management, subcon- 
tracts, etc., arising by reason of over- 
seas location of contract work, must 
be considered as one to be absorbed 
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Litigation expenses, attorneys’ fees, 
ete—Continued. 

from fixed fee stipulated as complete 
compensation for contractor’s serv- 
ices; and, furthermore, cost of such 
legal services, being services relating 
primarity to management, super- 
vision or conduct of contract, is an 
overhead expense reimbursement of 
which is prohibited by provision of 
contract that no overhead expenses 
of any kind shal] be included in cost_. 
Status, generally, as overhead expense— 
cost of legal services, being services 
relating primarily to management, 
supervision or conduct of contract, isan 
overhead expense reimbursement of 
which is prohibited by provision of 
cost-plus contract that no overhead 
expenses of any kind shall be included 


Motor vehicle tags, plates, etc.—equip- 
ment leased from Defense Plant Corp.— 
personal property of Defense Plant 
Corp—affiliate of Reconstruction Fi- 
nance Corp—having been exempted by 
sec. 10, act of Jan. 22, 1932, as amended, 
from State taxation, including ‘‘use’’ 
taxes, cost-plus contractor may not be 
reimbursed license fees paid to State of 
Washington as excise taxes on useof 
automotive equipment leased from 
Defense Plant Corp 

Moving families and household effects. 
See Contracts, cost-plus, traveling and 
transportation erpenses of contractors’ 
employees, moving families and house- 
hold effects. 

Pensions, retirement, etc., of contractor's 

employees: 

Government’s proportionate share reim- 
bursement: 

Even though containing no provision 
that amounts to be reimbursed to 
contractor by Govt. for cost of main- 
taining employee welfare plans, 
such as 8 retirement plan, be a pro- 
portionate share, provision of cost- 
plus contract limiting reimburse- 
ment to “actual expenditures in the 
performance of the work’’ requires 
conclusion that no amount in excess 
of that necessary for eventual pay- 
ment of benefits to employees was to 
be paid contractor as reimburse- 
ment for expenditures in connection 
with its retirement plan 

In view of difficulty of determining 
with certainty the number of em- 
ployees who will ultimately partici- 
pate in pension benefits of contrac- 
tor’s retiroment plan, reimburse- 
ment under War Dept. cost plus con- 
tract of Govt.’s proportionate share 
of expenditures in connection with 
plan may be made on basis of per- 
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Cost-plus—Continued. 

Pensions, retirement, etc., of contractor’s 

employees— Continued. 
Government’s proportionate share reim- 

bursement—Continued. 
centage of probable cost thereof, 
which percentage was determined 
as proper by contracting officer on 
basis of experience derived by War 
Dept. from study of other retire- 
ment plans with due regard being 
given to the number of workers 
temporarily employed by the con- 
aie Sas heh ett cdendiibinies 
Under cost-plus-a-fixed-fee contract 
providing for reimbursement of cost 
of employee welfare plans, contrac- 
tor may not be reimbursed for its 
expenditures in connection with 
retirement plan on basis of arbitrary 
determination of Govt.’s propor- 
tionate share of expenditures; how- 
ever, contracting officer’s authoriza- 
tion of lump-sum payment or per- 
centage of estimated expenditures to 
cover payment of pensions will not 
be questioned if authorization is 
based upon reasonable determina- 
tion or estimate of probable expendi- 
BB sn niitoc ooemancvelbvckthdadews 
Rented equipment— interpretation of pay- 
ment provisions—in determining, for 
recapture purposes, when “calendar 
month” rentals under cost-plus sub- 
contractor’s equipment rental-purchase 
agreement equaled value of equipment 
plus recapture charge for each month or 
fraction thereof equipment was in use, 
“calendar month” periods may be con- 
sidered as month designated and de- 
limited by calendar, as shown to have 
been intended by contracting parties, 
rather than as contract month extending 
from date equipment was delivered to 
corresponding date in next month, less 
one, and, therefore, monthly recapture 
charge is payable for fractional months 
at beginning and end of rental period--- 
Scope of term “All work * * * to be 
performed at the expense of the Govern- 
ment”—intent and meaning of state- 
ment, in cost-plus contract provision 
entitled ‘‘Responsibility of Contractor— 
Contingencies,” that “All work under 
this contract is to be performed at the 
expense of the Government” may not be 
determined by consideration of state- 
ment by itself so as to authorize reim- 
bursement of expense not otherwise reim- 
bursable but, rather, statement must be 
construed in its relationship to other 
provisions and in light of general purpose 
which contracting parties intended by 
such provision, which relates to indem- 
nification of contractor by Govt. for 
expenses incurred in settling claims of 
third parties for loss or damage arising 
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out of or in connection with contract 
work. __._- 
Tax liability: 
Federal levies—transportation tax— 
where purchase order directing sup- 
plier to ship merchandise to point of 
destination freight prepaid is issued by 


Page 


Govt. cost-plus contractor on basis of . 


offer quoting price f. o. b. supplier’s 
factory or other point of origin, sup- 
plier may be reimbursed not only 
amount of prepaid freight but also 
amount of Federal property trans- 
portation tax paid in connection there- 
with. 23 C. G. 793, modified on basis 
of additional showing - -_.............- 

State or local levies—unemployment 
taxes. Even though, under Minne- 
sota taxing statute providing for pay- 
ment of war risk contributions to State 
unemployment compensation fund by 
employers whose ‘total current pay- 
roll” exceeds prescribed exemption, 
cost-plus contractor would be exempt 
from payment of tax on pay rolls 
applicable to its commercial activities 
but for its Govt. contract, Govern- 
ment’s reimbursement liability is 
limited to proportion of tax which 
taxable pay roll under cost-plus con- 
tract bears to contractor’s total tax- 
iti wod cd cccniiicn dace 

Trade custom effect on interpretation— 
while trade or commercial custom is not 
accepted as conclusive in interpretation 
of Govt. contracts generally, where lum- 
ber purchases by cost-plus contractor 
were consummated under agreements to 

_ which U. 8. was not party, contractor’s 
method of computing vendor’s offered 
discount on net invoice price, exclusive 
of freight, in accordance with prevailing 
commercial custom of lumber industry 
in that particular locality, rather than 
on contract or delivered price, inclusive 
of freight, as is rule with respect to Govt. 
purchases, will not be objected to by this 
office. 5 C. G. 868, distinguished ------ 

Traveling and transportation expenses of 

contractors’ employees: 

Additional or circuitous travel for per- 
sonal convenience—under cost-plus 
contract providing for reimbursement 
of costs of transferring employees ‘‘to 
or from the Plant”’ and “‘from the con- 
tractor’splants * * * tothe Plant, 
as well as under applicable policy of 
contractor to assume employees’ costs 
of transferring “from one location to 
another,” transportation costs of em- 
ployees proceeding circuitously from 
contractor’s plant, at which assigned 
for training for contract operations, 
to contract site via their homes, plus 
cost of transporting their families and 
household effects from their homes to 
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Traveling and transportation expenses of 


contractors’ employees—Continued. 
contract site, would not be reimbursa- 
ble in excess of costs of such trans- 
portation via direct route from con- 


contractors’ employees—Continued. 
Moving families and household ef- 
fects—Continued. 
From other than last place of duty— 


RE Oss « cdecncncsncsn sic... 565 under cost-plus contract providing 
Advance approval as condition to reim- for reimbursement of costs of trans- 
bursement—in the absence of the ferring employees “to or from the 
approval “in advance in writing by Plant” and “from the contractor’s 
the Contracting Officer in specific plants * * * to the Plant,” as 
cases’’ required by cost-plus contract as well as under applicable policy of 
a condition to reimbursement of costs contractor to assume employees’ 
incurred in transferring employees to or costs of transferring ‘‘from one loca- 
from plant operated under contract, tion to another,” transportation costs 
reimbursement of such costs is unau- of employees proceeding circuitously 
thorized, even though contracting offi- from contractor’s plant, at which 
cer’s representative may have had assigned for training for contract 
knowledge of fact that contractor was operations, to contract site via their 
sending employees to contract site homes, plus costs of transporting 
without obtaining required advance their families and household effects 
ico tabs Scacecnndansendede~ 565 from their homes to contract site, 
First duty station—provisions of cost- would not be reimbursable in excess 
plus contract authorizing reimburse- of costs of such transportation via 
ment of contractor’s expenditures for direct route from contractor’s plant.. 565 
transportation, etc., of employees Specific contract terms v. general em- 
“transferred” to or from plant oper- ployee-policies provisions—w here 
ated under contract are applicable only particular expenditure in connection 
to employees in regular duty status for with transportation of family of 
contractor prior to assignment to con- transferred employee of cost-plus 
tract operations, and have no applica- contractor is not within specific con- 
tion to new employees specifically tract provision authorizing reim- 
hired for work under contract including bursement of expenses incurred for 
those reporting for work at contract transportation of employees’ fam- 
site after undergoing preliminary ilies, expenditure may not be con- 
training at one of contractor’s plants— sidered reimbursable under general 
cost of transportation, etc., of such em- terms of contract provision au- 
ployees being personal expenses inci- thorizing reimbursement of charges 
dent to employment, in absence of pursuant to employee relations pol- 
agreement or understanding otherwise 565 icies, even though payment to em- 
Moving families and household effects: ployee may have been in accordance 
j Domestics, relatives and non-de- with general practice _.......-..-.- 921 
pendent family members: Transfers from cost-plus contract work 
Traveling expenses of nurse engaged to other work of contractor—under 
to accompany family of transferred cost-plus contract providing for reim- 
employee of cost-plus contractor bursement of expenditures incurred 
may not be reimbursed under con- by contractor in transporting its em- 
tract providing for reimbursement ployees, their families and their house- 
to contractor for costs and expenses hold effects to or from the plant oper- 
reimbursed to transferred em- ated under contract, contractor may 
ployees on account of transporta- be reimbursed travel and transporta- 
tion of their families_-_........._- 921 tion expenses incurred in transferring 
Under cost-plus contract providing regular employee, upon completion of 
| for reimbursing « ontractor for costs his duties in connection with contract 
| and expenses reimbursed to trans- work, from plant to his former place 
| ferred employees on account of of employment with contractor; how- 
transportation of their families, ever, in event of transfer to place other 
distant relative who accompanied than his former place of employment, 
transferred employee’s family in reimbursement must be limited to cost 
capacity of governess may not be of return to such former place of 
regarded as bona fide member of CIE, 6 aisncncbihiktitiwnudioos 267 
immediate family, as required un- Vacations—allowancein lieu of—jump sum 
der fair and reasonable construc- payments upon termination of employ- 
tion of contract, so as to entitle ment—War Dept. cost-plus architect- 
} contractor to reimbursement of engineer contractor may be reimbursed 
| traveling expenses paid on account for lump sum payments made to non- 
| Of geek NOOON. ........ 22522056... 921 manual employees for leave accrued at 
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Cost-plus—Continued. 
termination of employment, although 
such payments were made prior to issu- 
ance of Circular Letter No. 2849 by Chief 
of Engineers on Mar. 11, 1944, relating to 
making of lumpsum payments for 
leave, provided there be furnished show- 
ing that, as indicated by said circular 
letter, practice of making lump sum pay- 
ments, instead of continuing employees 
on pay roll until their accrued leave had 
expired, was adopted as a matter of ex- 
pediency as being in Govt.’s interest. 
23 C. G. 430, distinguished 

Discounts: 

Commencement of discount period—date 
of delivery at destination v. date of 
invoice—under contract providing for 
inspection and acceptance at destination 
of coal purchased f. 0. b. point of origin 
at stipulated price, less discount of “‘10c 
per net ton if paid within 15 days from 
date of invoice,”’ discount period must be 
regarded as beginning to run from date of 
invoice and not from date of delivery of 
coal at destination, assuming that in- 
voice is dated on or after day of shipment 
and is received prior to delivery of coal. 
14 C. G. 721, distinguished 

Contract price inclusive of freight—-where 
contract provides for allowance of cash or 
prompt payment discount for payment 
within specified period of time, amount 
to be deducted as discount should be 
based on price fixed in contract, not- 
withstanding such price may be inclu- 
sive of amount paid by vendor as freight 
on materials to point of destination --._. 

Eight-hourlaw. See Contracts, labor stip- 
ulations, eight-hour law. 

Empty containers—dama ge, loss, or destruc- 
tion—government liability for value— 
relationship between contractor and Govt. 
with reference to containers, belonging to 
contractor, in which material is delivered 
under contract is that of bailor and bailee 
under bailment for mutual benefit, pur- 
suant to which the Govt. is required to 
exercise only ordinary care, and Govt. is 
not liable for loss of containers in absence 
of special contract or showing that loss 
was due to negligence..................... 

Fiscal year limitations. See Appropriations, 
fiscal year 

Freight charges—purchase order directing 

destination delivery in acceptance of quo- 

tation f. o. b. shipping point—where pur- 
chase orders directing supplier to ship 
merchandise to point of destination 
freight prepaid is issued by U. 8. or Govt. 
cost-plus contractor on basis of offer 
quoting price f. o. b. supplier’s factory or 
other point of origin, supplier may be re- 
imbursed not only amount of prepaid 
freight but also amount of Federal prop- 
erty transportation tax paid in connection 
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therewith. 23 C. G. 793, modified on 
basis of additional showing 


Increased costs: 


Extra work: 
Overhead, etc. See Contracts, increased 
costs, extra work, reimbursement on 
basis of cost-plus percentage for over- 
head and profit. 

Reimbursement on basis of cost plus 
percentage for overhead and proft— 
inclusion of subcontractors’ overhead 
and profit—under ‘“‘equitable adjust- 
ment” provisions of Dist. of Col. con- 
struction contract pursuant to which 
contractor is to be paid for extra work 
in accordance with change orders on 
basis of actual costs of labor, equip- 
ment and materials, plus 15 percent 
thereof for overhead, profit, etc., any 
overhead ‘and profit paid to subcon- 
tractors on labor, materials and 
equipment furnished must be re- 
garded as coming out of, or as part of, 
15 percent to which prime contractor 
is entitled 


Labor stipulations: 


Eight-hour law—specifications reference 
to overtime pay legislation as compliance 
with basic law requirements—inclusion 
in contract of provision making it sub- 
ject: to provisions of sec. 303, act of 
Sept. 9, 1940, with respect to payment 
of overtime compensation to laborers 
and mechanics employed in excess of 
eight hours per day, is not sufficient to 
effect compliance with eight-hour law 
of 1912, as amended or qualified by said 

Omission from contract to which applica- 
ble—payment liability—in absence of 
circumstances justifying omission of pro- 
visions and penalty stipulations of eight- 
hour law of 1912, as amended or qualified 
by sec. 303, act of Sept. 9, 1940, respecting 
employment of laborers and mechanics 
in excess of cight hours per day, execu- 
tion of contract for laundry services not 
including such provisions and stipula- 
tions was beyond scope of contracting 
officer’s authority, and agreement so 
executed imposed no obligations on 
U. 8. to pay for services rendered there- 


Modification: 


Facilitation of war effort: 

Finality of administrative determina- 
tions, certifications, ete.—while under 
authority of E. O. No. 9001, issued pur- 
suant to sec. 201, First War Powers 
Act, 1941, enumerated agencies may 
amend or modify contracts without 
regard to provisions of law relating to 
amendment, modification, etc., of con- 
tracts, to facilitate prosecution of war, 
it is within jurisdiction of G. A. O. 
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Modification—Continued. 

Facilitation of war effort—Continued. 
to determine whether facts of par- 
ticular case are such as to bring it 

within scope of said act and E. O 
Modification after contract termina- 
tion—authority of Civil Aeronautics 
Admin. under sec. 201, First War 
Powers Act, 1941, and Executive 
orders issued pursuant thereto, to 
amend or modify contracts ‘‘hereto- 
fore or hereafter made,” without re- 
gard to provisions of law relating to 
amendment, modification, etc., of con- 
tracts, to facilitate prosecution of 
war, does not include authority to 
modify contract after it has been ter- 
minated because of contractor’s de- 


Modification after performance 
payment—provisions of First War 
Powers Act, 1941, respecting modifica- 
tion of contracts to facilitate prosecu- 
tion of war, have no application to 
contract where work thereunder has 
been performed and final payment 


Relief from excess costs resulting from 
default—authority of Civil] Aeronau- 
tics Admin. under sec. 201, First War 
Powers Act, 1941, and Executive 
orders issued pursuant thereto, to 
amend or modify contracts ‘‘heretofore 
or hereafter made,”’ without regard to 
provisions of law relating to amend- 
ment, modification, etc., of contracts, 
to facilitate prosecution of war, does 
not include authority to modify con- 
tract after it has been terminated be- 
cause of contractor’s default, to re- 
lieve contractor of its contractual 
liability for excess costs incurred by 
Govt. in procuring contract supplies 
elsewhere 

Payments: 
Advance. Seo Payments, advance. 
Assignments. See Claims, assignments, 
contracts. 
Personal services. See Personal Services. 
Price: 
Adjustment: 

Increased costs on account of extra work. 
See Contracts, increased costs, extra 
work. 

Status of reduction as miscellaneous 
receipt—voluntary refunds made by 
contractors, subsequent to procure- 
ment and prior to renegotiation, of part 
of purchase price paid under contracts 
for lend-lease material may not be 
credited to appropriation originally 
charged but must be covered into 
Treasury as miscellaneous receipts 
pursuant to sec. 3617, R. S 

Rental-purchase—cost-plus contracts. 
Contracts, cost-plus, rented equipment. 


Page | CONTRACTS—Continued. 
Specifications labor stipulations. See Con- 


tracts, labor stipulations. 


Supplemental. See Contracts, modification. 


Termination—availability of prior fiscal year 
funds for reletting. See Appropriations, 
fiscal year, availability beyond, reletting of 
new contract after termination of original. 


CONVENTIONS, ASSOCIATIONS, 


ETC: 


Attendance fees—appropriation availabil- 
ity—appropriation by Independent Offices 
Appro. Act, 1945, of funds for traveling ex- 
penses of members and employees of Na- 
tional Advisory Committee for Aero- 
nautics attending meetings does not over- 
come prohibition in sec. 8, act of June 26, 
1912, against use of appropriated funds for 
expenses of attendance at meetings, to 
extent of authorizing use of such funds to 
reimburse employee cost of registration 
fee—which is not expense of travel—re- 
quired-in connection with his attendance 
at meeting of association__...............- 


Membership fees. See Fees, membership. 


CORPORATIONS: 


Government—communications service save 
ings—disposition—requirement of sec, 
404, First Supplemental Appro. Act, 1945, 
that savings effected as result of provision 
therein reducing funds appropriated or 
made available for long-distance telephone 
tolls, telegrams and cablegrams “‘shall not 
be diverted to other use but shall be 
covered into the Treasury”’ as miscellane- 
ous receipts, contemplates return of such 
funds to source from which made available, 
and, therefore, savings effected in moneys 
made available from capital funds of Com- 
modity Credit Corp. and Federal Farm 
Mortgage Corp. for such.services may be 
returned to corporations’ capital funds... 


COURTS: 


Judgments, decrees, etc.—applicability to 
U. S. funds, in general—no court order is 
effective to reach funds in U. 8. Treasury 
or in hands of Govt. disbursing officers 
where U. S. has not consented to become 
party to proceedings. 

Jurors—fees—compensation deduction of 
Federal employees—per diem employees 
serving outside regular tour of duty—sec. 3, 
act of June 29, 1940, requiring crediting of 
fees received by Federal employee for 
jury service in State court against amount 
of compensation payable by U. S. “for such 
period as such employee may be absent on 
account of jury service,”’ has no applica- 
tion to jury fees received by employee com- 
pensated on per diem—as distinguished 
from per annum—basis who performed 
jury service in State court on days on 
which he worked his entire tour of duty 
for which he was compensated by U. 8S. 
21 C. G. 1148, distinguished 
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DECEDENTS’ ESTATES: 


Administration — necessity — in general— 
Gen. Reg. 104, June 7, 1945 

Checks: 
Claims procedure—Gen. Reg. 104, June 7, 


Outstanding private-act gratuity check 
as constituting asset of estate—where, 
pursuant to private act providing for 
monthly payment of stipulated-sum to 
designated person for remainder of his 
life, check was issued and delivered to 
payee prior to his death but was not 
negotiated, receipt of check did not con- 
stitute payment under act so as to vest 
in executor of decedent's estate right to 
receive payment of amount of check --_- 

Pay-allotment check as constituting asset 
of allottee’s estate—voluntary allot- 
ments of pay made by enlisted man for 
support of family, etc., which are not 
paid to allottee remain property of en- 
listed man and are not property of 
allottee, even though allottee may have 
received, but failed to negotiate prior 
to death, check in payment of allotment 

Claims in general—forms and procedure— 
Gen. Reg. 104, June 7, 1945. 

Compensation—administrative report re- 
quirements as to leave status prior to 
death—in connection with any claim by 
or on behalf ef estate of deceased employee 
for unpaid compensation due at date of 
death, forwarded to this office for direct 
settlement as required by Gen. Regs. No. 
42, and supplements thereto, administra- 
tive report should contain statement 
showing whether sick leave was granted 
to employee over period prior to date of 
death, and, if granted, period thereof 

Gratuities—six months’ death. See Gratui- 
ties, siz months’ death. 

Leaves of absence compensation equiva- 
lents—status as part of estate. See Leaves 
of Absence, annual, compensation equiva- 
lent payments, death of employee. 

Property losses, etc., of military or naval 

service personnel: 

Reimbursement right under act of Oct. 27, 
1943, as passing to estate—under act of 
Oct. 27, 1943, authorizing reimburse- 
ment to certain naval and civilian per- 
sonnel for loss, etc., of their personal 
property under specified conditions, 
and providing for payment to any de- 
pendent relative, as determined by Sec. 
of Navy, if owner dies either prior or 
subsequent to loss, damage, or destruc- 
tion, payment may be made only to 
dependent relative of deceased owner of 
property coming within purview of 
statute; and, even though there be no 
surviving dependent relative right to 
reimbursement does not pass to deced- 
ent’s heirs or legal representative, gener- 
ally, aS was case under prior similar 
acts. Cf.8 C. D. 688 and 10 C, G. 525... 
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Reimbursement right under act of Oct. 
27, 1943, of wife or other dependent 
relative—absence of claim—under regu- 
lations issued by Sec. of Navy pursuant 
to act of Oct. 27, 1943, with respect to 
payments to dependent relatives for 
loss, damage, or destruction of property 
of deceased naval and civilian personnel, 
no administrative determination is re- 
quired as to whether there is or is not a 
dependent relative except in cases in 
which someone—other than widow or 
minor child—purporting to be depend- 
ent relative presents claim for amount 
involved : 

Rewards for suggestions—cash reward fo! 
useful suggestion payable under act of 

July 1, 1918, in discretion of Sec. of Navy 

and on condition that suggester execute 

agreement to effect that no further claim 
based upon the suggestion will be made 
against U. S. by him, his heirs, or assigns, 
may not be paid to estate of employee who 
died prior to adoption of his suggestion-- 


Survival of rights granted by private act— 


amounts accrued and unpaid at time of 
death—amount accrued and unpaid at 
time of death of beneficiary under private 
act directing payment of monthly sum to 
him for remainder of his life—which pay- 
ments constituted a gratuity not going to 
administrator or executor nor descending 
to heirs—may not be paid to executor of 
decedent’s estate 


DEFENSE HOMES CORPORATION : 


Housing constructed by. 
Housing. 


See, generally, 


DEFENSE PLANT CORPORATION: 
State, etc., tax immunity—property leased to 


cost-plus contractors—personal property 
of Defense Plant Corp.—affiliate of Recon- 
struction Finance Corp.—having been 
exempted by sec. 10, act of Jan. 22, 1932, 
as amended, from State taxation, includ- 
ing ‘‘use’’ taxes, cost-plus contractor may 
not be reimbursed license fees paid to 
State of Washington as excise taxes on 
use of automotive equipment leased from 
Defense Plant Corp. 


DEMOTION: 
See Compensation, reduction; Officers and 


employees, reduction in rank, 


DEPARTMENTS AND ESTABLISH- 
MENTS: 


Services bet ween: 


Airplane transportation—Army and Navy 
operated airlines. See Transportation, 
air travel, Army and Navy operated air- 
lines. 

Loan of employees. See Details, inter-office. 

One agency furnishing another space in 

leased premises: 

Authority generally—under sec. 601, act 
of June 30, 1932, as amended, one 
agency may furnish another agency 
portion of its leased office space 
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DEPARTMENTS AND ESTAB- 
LISHMENTS - Continued. 


Services between—C ontinued. 

One agency furnishing another space in 

leased premises—Continued. 
Payment basis—where, under authority 
of sec. 601, act of June 30, 1932, as 
amended, one agency furnishes an- 
other agency portion of its leased office 
space, payment may be made in ad- 
vance—without regard to advance 
payment prohibition of sec. 3648, R. 
S.—or on any other basis agreed upon, 
for not to exceed proportionate cost of 
space and for all utilities and services 


Supplies or equipment furnished by one 
agency to another—interagency leasing 
of equipment. See Rental Agreements, 
Government personalty, agreements be- 
tween Government agencies. 


Specific appropriation necessity after one 
year’s existence—budget estimates as 
supplying omission of agency’s name in 
appropriation—pr ohibition in sec. 213, In- 
dependent Offices Appro. Act, 1945, 
against use after Jan. 1, 1945, of appropri- 
ated funds for expenses ofsany agency 
which has been in existence for more than 
one year, unless specifically provided for 
by Congress, has no application to pre- 
clude expenditures by or grants of funds to 
corporations created to carry out program 
of Coordinator of Inter-American Affairs, 
financial needs of which corporations were 
specifically presented to Congress in 
budget estimates upon which general ap- 
propriation (act of June 28, 1944) for Office 
of Coordinator was based, although said 
corporations were not mentioned by name 
in appropriation 


DETAILS: 
Inter-office: 


Compensation equivalent payments for 
accrued leave—See Appropriations, 
transfers between departments and estab- 
lishments, leaves of absence compensation 
equivalent payments, 


Detailed employee as remaining employee 
of loaning agency—an employee assigned 
or loaned to another agency on reim- 
bursable basis under provisions of sec. 
601, act of June 30, 1932, as amended, 
remains an employee of loaning agency --. 

Station changes: 


In general—where period during which 
employee is assigned to another Fed- 
eral agency on reimbursable basis un- 
der sec. 601, act of June 30, 1932, as 
amended, is for substantial period, it is 
proper and legal for loaning agency to 
change employee’s official station to 
place where borrowing agency has as- 
signed him to duty, and back again at 
termination of assignment 
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Inter-office—Continued. 

Station changee—Continued. 

Travel, transportation of household ef- 
fects, etc., expenses: 

Agency to issue travel orders—where 
official station of employee assigned 
to another Federal agency on reim- 
bursable basis under sec. 601, act of 
June 30, 1932, as amended, is to be 
changed to employee’s new post of 
duty with borrowing agency or back 
again at termination of assignment, 
travel orders directing such transfer 
including authority for reimburse- 
ment of traveling expenses and au- 
thorization or approval of shipment 
of household goods should issue by 
loaning agency 

In general—where official station of 
employee assigned to another Fed- 
eral agency on reimbursable basis 
under sec. 601, act of June 30, 1932, 
as amended, is changed to his new 
post of.duty with borrowing agency, 
employee becomes entitled to reim- 
bursement of traveling expenses and 
to shipment of household goods, sub- 
ject to terms and conditions of laws 
and regulations applicable thereto, 
and two agencies may agree that 
borrowing agency will reimburse 
loaning agency for such expenses as 
part of cost of work 

Travel order necessity upon termina- 
tion of detail—where employee is as- 
signed to another Federal agency, pur- 
suant to sec. 601, act of June 30, 1932, 
as amended, under loan agreement 
providing for reimbursement of 
travel expenses to loaning agency, 
employee’s official station possibly 
may be regarded as automatically 
reverting to his old official station 
with loaning agency upon termina- 
tion of such assignment; neverthe- 
less, in view of sec. 201 (a), act of 
June 27, 1944, travel order is neces- 
sary to authorize reimbursement of 
traveling expenses upon such per- 
manent change of station 

Station designation for purposes of living 
and quarters allowances when tempo- 
rarily stationed abroad—in case of em- 
ployees on detail from one Federal 
agency to another for service abroad, 
designation of official stations for pur- 
poses of living and quarters allowances 
prescribed by Budget Circular A-8, 
Part II, for employees temporarily sta- 
tioned abroad should be made by bor- 
rowing agency rather than loaning 
agency. 24 C. G. 420, distinguished. -.. 

Intra-office: 

Constructive status pending allocation of 
new position to which assigned—nor- 
mally, when entirely new position, as 
distinguished from additional position, 
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DETAILS—Continued. 
Intra-office—Continued. 












is created by administrative office and 
employee already in service is assigned 
to it pending final allocation action, 
assignment should be considered as in 
nature of detail, and any increase in 
compensation resulting from allocation 
would not commence with beginning of 
pay period current when notice of final 
allocation action is received in admini- 
strative office but would commence only 
with effective date of employee’s ap- 
pointment to new position._...........- 
Regular position or position to which de- 
tailed as governing compensation pay- 
able—rule other than that during period 
of detail or assignment from one position 
to another employee continues to re- 
ceive salary of his regular position would 
be in contravention of additional com- 
pensation restrictions of sec. 1765, R. S_-. 
Subsequent appointment to position to 
which detailed: 
Effective date: 

Where, upon allocation of his position 
to higher grade on basis of increased 
duties and responsibilities, employee 
did not meet minimum service eligi- 
bility requirements for higher grade 
and, hence, is continued in statu quo 
as on detail until he becomes eligible, 
salary rate of higher grade does not be- 
come automatically effective, either 
retroactively to beginning of pay 
period current when notice of alloca- 
tion was received in administrative 
office or prospectively, when em- 
ployee attains eligibility, but there 
must be administrative action termi- 
nating detail and promoting him to 
become effective on or after date 
eligibility requirements are met____- 

Where employee is on detail from reg- 
ular position to new position pending 
allocation thereof, higher salary rate 
of new position is not effective from 
beginning of pay period current 
when notice of allocation is received 
in administrative office, under gen- 
eral rule, but is effective only from 
date administrative action is taken 
to terminate detail and transfer or 
appoint employee to new position as 
allocated. 18 C. G. 794, distin- 
SEE L cilew eb uv bebtuciuderesebect 

Where present employee merely is 
detailed (formally or informally) to 
perform duties of projected new posi- 
tion (whether a new combination of 
old duties or a combination of new 
duties)—as distinguished from actu- 
ally being appointed or assigned to 
position itself—compensation is not 
susceptible of adjustment to accord 

with classification as of beginning of 
pay period current when notice of 
final allocation action is received, or 





Page 


816 


518 


DETAILS—Continued. 
Intra-office—Continued- 
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Subsequent appointment to position to 
which detailed—Continued. 
Effective date—Continued. 
at any other time until detail is 
terminated and employee is given 
appointment to new position. 24 
C. G. 563, amplified. _........ 


Military, naval, eic., personnel: 


Civilian duty: 
Travel expense reimbursement: 
Applicability of per diem rate for 
military, etc., services—under rule 
that military and naval officers 
traveling for civilian agencies are 
entitled to travel allowances on same 
basis as though traveling for their 
own services, even though such 
allowances be paid from appropria- 
tions for civilian agency (1 C. G. 98; 
15 id, 98; 18 id. 923), appropriations 
for constituent agencies of Office 
for Emergency Management may 
be considered available for payment 
to Army officers detailed to such 
agencies of per diem in lieu of sub- 
sistence at not to exceed $7 per day, 
maximum rate for which appropria- 
tions for military, naval, etc., serv- 
ices are made available by sec. 211, 
Independent Offices Appro. Act, 


Election between mileage and per 
diem basis: 

Current statutory authority to 
authorize, alternatively, payment 
of per diem in lieu of subsistence or 
mileage, as circumstances warrant 
for unrepeated travel by Army and 
Navy officers may be exercised by 
head of civilian agency in directing 
travel of officers assigned or de- 
tailed thereto, and, therefore, per 
diem allowance instead of mileage 
may be paid to Army officers 
assigned or detailed to constituent 
agency of Office for Emergency 
Management, under orders direct- 
ing travel on per diem basis, or 
pursuant to instructions fixing 
conditions under which per diem 
allowance will be paid, issued by 
head of such agency.............-- 

In prescribing conditions under 
which per diem allowance instead 
of mileage will be paid for unre- 
peated travel by Army officers 
assigned or detailed to constituent 
agency of Office for Emergency 
Management, head of such agency 
may adopt, to extent deemed 
administratively appropriate, pro- 
visions of War Dept. Circ. No. 60— 
‘or superseding circular, No. 260— 
prescribing pursuant to statutory 
authority¥the conditions under 

which Army officers traveling on 
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DETAILS—Continued. 
Military, naval, etc., personnel—Continued. 
Civilian duty—Continued. 
Travel expense reimbursement—Con. 
Election between mileage and per 
diem basis—Con. 
official business for their own 
service would be paid per diem 
allowance instead of mileage for 
unrepeated travel 
Where election exists under statute 
to direct payment of travel allow- 
ances to military officers under one 
or the other of two alternative 
methods, such election may be 
exercised by head of civilian 
agency authorized to direct travel 
of military officers assigned or de- 
tailed thereto 


DISASTERS: 
Fire—firefighting services of municipalities. 
See States, subdivisions, firefighting services. 


DISBURSING OFFICERS AND 

AGENTS: 

Accounts: 

Exceptions: 
Notices of—general procedure—Gen. 
Reg. 93-Revised, Jan. 20, 1945 
Replies—general procedure—Gen. Reg. 
93-Revised, Jan. 20, 1945. 

Collectioxs. See Collections. 

Liability—G. A. O. responsibility fixing pro- 
cedure generally—Gen. Reg. 93-Revised, 
Jan. 20, 1945 

Payments—requirement for administrative 
certification and certifying officer’s bond 
approval—Gen. Reg. 93-Revised, Jan. 20, 
WEB ccc cccccecensunveccbbsibenebubuabsss 


DISCHARGES AND DISMISSALS: 

General effect of discharge of inductees on 
“release from active duty” rights—persons 
inducted into Army under Selective Train- 
ing and Service Act of 1940, as amended,and 
subsequently discharged, for reasons other 
than misconduct, while serving in upper 
three grades without being transferred to 
reserve component pursuant to sec. 3 (c) of 
said act may be regarded as released from 
active duty, the same as Enlisted Reserve 
Corps members discharged without being 
released to inactive status, so as to be en- 
titled to transportation of dependents from 
last duty station to home under sec. 12, 
Pay Readjustment Act of 1942 

General effect of discharge of reservists on 
“release from active duty” rights—dis- 
charge of Enlisted Reserve Corps mem- 
bers, for reasons other than misconduct, 
while serving on active duty in upper three 
grades may be considered tantamount to 
release from active duty in connection with 
which they are entitled under sec. 12, Pay 
Readjustment Act of 1942, to transporta- 
tion of dependents from last duty station 
tohome. 23 C, G. 73, amplified 

DISCOUNTS: 
See Contracts, discounts, 


Page ; DISTRICT OF COLUMBIA: 


Hospitals—Gallinger—propriety of Federal- 
aid nurse-training allotments to—holding 
in 23 C. G, 694, to effect that Federal insti- 
tutions operated with appropriated mon- 
eys may not be allotted funds appropriated 
to carry out nurse training program auth- 
orized by act of June 15, 1943, as amended, 
is inapplicable to Gallinger Municipal 
Hospital, which is instrumentality of Dist. 
of Col. and not Federal institution oper- 
ated with Federal funds within meaning of 
said decision 

Recorder of Deeds: 

Compensation as being incident to title to 
office— Recorder of Deeds, District of 
Columbia—an officer as distinguished 
from an employee—is entitled to com- 
pensation attached to office so long as he 
holds title thereto, even though, because 
of illness, he is unable ta perform duties 
thereof 


Deputy Recorders—performance of duties 
as being condition to compensation 
right—First and Second Deputy Re- 
corders of Deeds, District of Columbia, 
who, pursuant to secs. 45-702 and 45-703, 
D. C. Code, are appointed by Recorder 
of Deeds, and not by President by and 
with advice and consent of Senate, are 
employees rather than officers, and, 
therefore, they are not entitled to com- 
pensation as incident to holding title to 
public office. 24 C. G. 45, distinguished. 

Status as “‘officer”—Recorder of Deeds, 
District of Columbia, who, upon acquir- 
ing title to said office pursuant to ap- 
pointment by President, by and with 
advice and consent of Senate, as pro- 
vided in sec. 548, act of Mar. 3, 1901, is 
authorized to hold office until removed 
therefrom by competent authority, is an 
officer as distinguished from an em- 


DIVORCE: 
Rental, quarters, and subsistence allow- 
ances: 

Decree a mensa et thoro—there being no 
severance of bonds of matrimony by de- 
cree of divorce a mensa et thoro under law 
of Va., Navy officer who has been award- 
ed such decree in Va. which requires him 
to contribute to support of his wife is 
officer with dependents (lawful wife) 
within meaning of sec. 4, Pay Readjust- 
ment Act of 1942, so as to be entitled to 
increased subsistence and rental allow- 
ances under secs. 5 and 6 of said act 

Minor children: 

Certificate requirements as to custody, 
ete.—in order that there may be avail- 
able in making payments and in audit- 
ing accounts sufficient information to 
apply rules stated in decisions of this 
office with respect to right of divorced 
officers to increased subsistence and 
rental allowances under Pay Read- 
justment Act of 1942 on account of de- 
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DIVORCE—Continued. 
Rental, quarters, and subsistence allow- 
ances—Continued. 
Minor children—Continued. 
pendents (minor children), all vouch- 
ers presented, upon which divorced 
officers claim allowances on account of 
minor children, should be supported 
by certificate of facts (showing custody 
of children, etc.) substantially in form 

set forth in this decision. 23 C. G. 71, 

id. 454, id. 625, amplified. ..........._. 

Decree not requiring father to support 
his child: 

Where divorce decree giving custody 
of officer’s minor children to his wife 
is silent on question of children’s 
support, officer is required to show 
that he is contributing to support of 
his children in order to be entitled to 
increased rgntal and subsistence al- 
lowances under Pay Readjustment 
Act of 1942 as an officer with depend- 
ents (minor children) _--...........- 

Where divorce decree in express terms 
absolves divorced officer from re- 
sponsibility for support of bis minor 
children, he is not entitled to in- 
creased subsistence and rental allow- 
ances under Pay Readjustment Act 
of 1942 as officer with dependents 
NG Sci nccnenccascesnnn 

Emancipation of child—while general 
rule that this office will not question, 
for proof of dependency, payments to 
divorced officer of increased subsis- 
tence and rental allowances under Pay 

Readjustment Act, 1942, on account of 

dependents (minor children) does not 

apply where it is shown that children 

have been emancipated (23 C. G. 71), 

there need be no affirmative showing 

on each claim that children have not 
been emancipated ................-... 

In general-—-where divorce decree awards 
custody of officer’s minor children to 
him, or awards custody to his wife and 
provides for their support by him, no 
further inquiry need be made as to 
officer’s support contributions, to en- 
title him to increased susbistence and 
rental allowances under Pay Read- 
justment Act of 1942 on account of de- 
pendents (minor children), so long as 
mother does not remarry-...........- 

Remarriage of former wife who is cus- 
todian of children—evidence require- 
ments as to support—where divorce 
decree awards custody of officer’s 
minor children to his wife and requires 
him to support children, and wife later 
remarries, officer is required to show 
that he is contributing to support of 
his children before being entitled to 
increased subsistence and rental allow- 
ances under Pay Readjustment Act of 
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1942 on account of dependents (minor _ 


children) 


INDEX DIGEST 


See Contracts, cost-plus, donations. 
DUES: 

Membership. See Fees, membership. 
EMPTY CONTAINERS: 

See Contracts, empty containers. 
ENLISTMENTS: 

Faithful service obligation, in general—con- 
tract of enlistment requires faithful service 
and if service for any portion of time be 
criminally omitted, pay and allowances for 
faithful service are not earned.._......._- 

Ratification, etc., after removal of disquali- 
fication—while person who enlists in mili- 
tary service while under disqualification 
does not, by remaining in service after re- 
moval of disqualification, ratify his pur- 
ported contract of enlistment in strict sense 
of the word, acts of remaining in service 
and receiving pay and allowances therefor 
are equivalent to enlistment after removal 
aa. nt diccenicicdasmnesiane 

Underage persons—Government’s voidance 
rights generally—enlistment in armed 
forces of man who is under age may be 
voided by Govt. and no right to travel 
allowance or transportation in kind exists, 
except as is expressly provided by law-.-- 


ENTERTAINMENTS: 


See Contracts, cost-plus, entertainment ez- 
penses. 


EQUIPMENT: 
Rental agreements. See Rental Agreements. 


Repairs and improvements. See Repairs 
and Improvements. , 


ESTATES OF DECEDENTS: 
See Decedents’ Estates. 


EVIDENCE: 
Sufficiency: 

Payments for services, supylies, etc., not 
under contract. See Payments, absence 
or unenforceability of contracts, supporting 
evidence requirements. 

Telegrams. See Telegrams, evidence re- 
quirements for payment. 

FAMILY ALLOTMENT AND AL- 

LOWANCE: 


Checks issued in payment of. See Checks. 
Dependents of Coast Guard enlisted men 

receiving saved pay and allowances of for- 
mer Lighthouse Service positions—family 
allowance authorized by Servicemen’s De- 
pendents Allowance Act of 1942, as amend- 
ed, to be paid to dependents of enlisted 
personnel may not be paid to dependents 
of former members of Lighthouse Service 
who were enlisted in Coast Guard under 
act of Aug. 5, 1939, and who, pursuant to 
sec. 7 thereof, are receiving saved total an- 
nual compensation and allowances of their 
former Lighthouse Service positions by 
reason of fact that such compensation and 
allowances exceed military pay and allow- 
ances, including Govt.’s contribution to 
family allowances. 24 C.G. 192, amplified. 
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FAMILY ALLOTMENT AND AL- Page | FEES: 


LOWANCE—Continued. 
Government contributions as being part of 
enlisted man’s pay and allowances: 
Even though family allowance authorized 
by sec. 101, Servicemen’s Dependents 
Allowance Act of 1942, as amended, for 
dependents of enlisted personnel is paid 
directly to dependent rather than to en- 
listed man himself. Government’s con- 
tribution to allowance should be added 
to military pay and allowances of former 
Lighthouse Service employees who were 
enlisted in Coast Guard pursuant to act 
of Aug. 5, 1939, in determining whether 
such pay and allowances are greater 
than total of ‘‘annual compensation and 
allowances’’ such men were receiving on 
date of their enlistment, which is saved 
to them by sec. 7 of latter act_........... 
Govt. contribution to family allowance 
authorized by Servicemen’s Dependents 
Allowance Act of 1942, as amended, for 
dependents of enlisted personnel should 
be added to military pay and allowances 
of former Lighthouse Service employees 
who were enlisted in Coast Guard pur- 
suant to act of Aug. 5, 1939, to determine 
whether such pay and allowances are 
greater than total of ‘‘annual compensa- 
tion and allowances” such men were re- 
ceiving on date of their enlistment, which 
is saved to them by sec. 7 of latter act. 
24 C. G, 192, reconsidered and affirmed. 
Govt. contribution to family allowance 
authorized by Servicemen’s Dependents 
Allowance Act of 1942, as amended, for 
dependents of enlisted personnel—which 
allowance is payable directly to depend- 
ent irrespective of whether pay accrues 
to enlisted man or his pay is reduced or 
charged with his share of allowance— 
constitutes no part of pay and allow- 
ances saved to Coast Guard enlisted 
men by sec. 7(a), act of July 24, 1941, as 
amended, upon temporary appointment 
as warrant or commissioned officers._._-. 


FEDERAL FARM MORTGAGE 


CORPORATION: 


Communications service savings—disposi- 
tion—requirement of sec. 404, First Sup- 
plemental Appro. Act, 1945, that savings 
effected as result of provision therein re- 
ducing funds appropriated or made avail- 
able for long-distance telephone tolls, tele- 
gramsand cablegrams “shall not bediverted 
to other use but shall be covered into the 
Treasury” as miscellaneous receipts, con- 
templates return of such funds to source 
from which made available, and, therefore, 
savings effected in moneys made available 
from capital funds of Commodity Credit 
Corp. and Federal Farm Mortgage Corp. 
for such services may be returned to corpo- 
rations’ capital funds 


Jurors. See Courts, jurors, fees. 

Membership—Government agency member- 
ship in associations, etc.—in general—in- 
hibition in sec. 8, act of June 26, 1912, 
against payment of membership fees or 
dues of ‘“‘any officer or employee of the 
United States * * *” in society or as- 
sociation does not prohibit use of Veterans’ 
Admin. appropriations for payment of 
fees for membership of its facilities, as such, 
in American Hospital Asso., where prime 
purpose of membership is to acquire serv- 
ices administratively deemed necessary to 
maintenance of medical, hospital and 
domiciliary services, rather than to enable 
officials and members of medical staff to 
obtain personal membership at reduced 
rates, or other benefits or advantages _----- 

United States Commissioners. See Com- 
missioners, United States, fees. 

Witnesses. See Witnesses, fees. 


FOREIGN SERVICE: 


Ambassadors and ministers receiving other 
salary. See Compensation, double, U. S. 
ambassadors and ministcrs, 


FOREST SERVICE: 
Status of veterans assigned for training and 


rehabilitation—disabled veterans assigned 
by Veterans’ Admin.,under authorityof act 
of Mar. 24, 1943, to Forest Service for train- 
ing and rehabilitation—any work per- 
formed or services rendered being merely 
incidental to primary object of assign- 
ment—may not be paid travel expenses 
from Forest Service appropriation; nor 
may such trainees be considered Forest 
Service employees so as to be entitled to 
medical treatment under sec. 6, act of Mar. 
3, 1925, etc.; instead, any expenses of travel 
or medical care must be borne by Veterans’ 
Admin. appropriation specifically made 
available for purpose. 22 C. G. 995, 
distinguished 


FORMS: 


Accounting: 

Individual Earnings Record—Form 1102— 
use for bond purchase recording pur- 
poses—Gen. Reg. 96, Supp. 4, July 6 
bidins bieidddedstainn ab encdsune ttipniliod 

Individual Earnings Record—Form 1102a— 
use for bond purchase recording pur- 
poses—Gen. Reg. 96, Supp. 4, July 6, 


Individual Pay Card—Form 1127: 
Extension of time for use of other than 
prescribed form—Gen. Reg. 102, Supp. 
2, June 19, 1945 
Use for retirement fund, Federal tax, 
bond purchase, etc., salary deduction 
purposes—Gen. Reg. 102, Dec. 7, 1944. 
Manifold—source from which to be pro- 
cured, appropriation chargeable, etc. See 
Stationery, manifold forma, 
Standard forms generally: 
Printing and binding matters. See Print- 
ing and Binding, standard forms. 
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FORMS—Continued. 


Circular 












Standard forms generally—Continued. 
Status as “‘supplies’’—Standard forms and 
blankbook work are printing and bind- 
ing items, as distinguished from supplies. 
Vouchers. See Vouchers. 


FUNDS: 


Federal-aid, generally—propriety of allot- 
ment to District of Columbia instru- 
mentalities—holding in 23 C. G. 694, to 
effect that Federal institutions operated 
with appropriated moneys may not be 
allotted funds appropriated to carry out 
nurse training program authorized by act 
of June 15, 1943, as amended, is inappli- 
cable to Gallinger Municipal Hospital, 
which is instrumentality of Dist. of Col. 
and not Federal institution operated with 
Federal funds within meaning of said de- 
Ownership unk nown—disposition—un- 
claimed personal property recovered from 
Navy enlisted man court martialed and 
convicted of theft should be disposed of 
under same rules and regulations as sur- 
plus Govt. property and proceeds thereof, 
together with any unclaimed cash recov- 
ered from him, treated as miscellaneous re- 
ceipts under provisions of secs. 3617 and 


Public: 


Advances—traveling expenses. See Tyatel- 
ing Expenses, advances of funds. 
Collections. See Collections. 
Expenditures in general—unnecessary— 
while sec. 365, R. 8., requiring approval 
of Attorney General as condition to pay- 
ment for legal services obtained other 
than through Dept. of Justice, has no 
application to legal services obtained 
under contract by Smaller War Plants 
Corp., corporation’s funds made avail- 
able by National War Agency Appro. 
Act, 1945, for expenditures “necessary 
to enable’’ corporation to carry out its 
functions are not available for expendi- 
tures for such legal services unless it is 
shown affirmatively that services could 
not have been procured from Dept. of 
Justice without cost, or with less cost, 
to corporation 
Transfers—See Appropriations, transfers. 


GENERAL ACCOUNTING OFFICE: 


Audit—general procedure for fixing respon- 
sibility of certifying and disbursing offi- 
cers—Gen. Reg. 93-Revised, Jan. 20, 1045_. 
Letters—Government salary 
tables—single sheet and book form tables 
described. A-51607, Aug. 15, 1944 


Decisions: 


Effective date of modification of existing 
rules—where employee has been reduced 
in position and grade through no fault of 
his own and later is restored to same po- 
sition and grade, it is within administra- 
tive discretion, subject to available ap- 

propriations, to fix employee's salary 
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OFFICE—Continued. 


Decisions— Continued. 


initially at rate above grade minimum 
to which he previously had been ad- 
vanced in that position through opera- 
tion of within-grade promotion plan pre- 
scribed by act of Aug. 1, 1941; however, 
such rule being in effect modification of 
existing rules as heretofore understood 
and applied in light of related decisions, 
it may not be given retroactive effect to 
cases heretofore finally processed........ 
Effective date of statutory construction— 
original construction—rule stated in 23 
C. G. 962, with respect to inclusion of 
night differential in computing overtime 
compensation of forty-hour week em- 
ployees, constitutes origina] construction 
of act of Mar. 28, 1934, and, accordingly, 
is to be regarded as effective on and after 
date of statute, and as affecting all ac- 





GENERAL ACCOUNTING Page 


counts not so adjusted since that date.. 39, 155, 
189, 550 


Requests: 
Advance decisions: 

Matters not involved in vouchers pre- 
sented—under sec. 3, act of Dec. 29, 
1941, providing that authorized certi- 
fying officers “‘shall have the right to 
apply for and obtain a decision by the 
Comptroller General on any question 
of law involved in a payment on any 
vouchers submitted to them for cer- 
tification,”’ there is no authority to 
render decision upon general ques- 
tions not involved in voucher ac- 
companying certifying officer’s re- 
quest for decision................... 

Unaccompanied by voucher—decision 
rendered to certifying officer who 
submitted no vouchers with his re- 
quest, on understanding that vouch- 
ers involving question presented 
were then before him for certification 


Jurisdiction: 


Appointments, reappointments and rein- 
statements after military duty—this 
office has no jurisdiction or authority to 
render decision compelling any appoint- 
ing authority to restore former em- 
ployees to civilian positions after mili- 
tary service, pursuant to sec. 8, Selective 
Training and Service Act of 1940.....- 

Contracts—modification—whileunder 
authority of E. O. No. 9001, issued pur- 
suant to sec. 201, First War Powers Act, 
1941, enumerated agencies may amend or 
modify contracts without regard to 
provisions of law relating to amendment, 
modification, etc., of contracts, to facil- 
itate prosecution of war, it is within 
jurisdiction of G. A. O. to determine 

whether facts of particular case are such 

as to bring it within scope of said act 

904 B. Onvcoceceevesestescsossscece — 
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OFFICE—Continued. 
Jurisdiction—Continued. 

Leaves of absence—granting, curtailing, 
ete.—under Annual and Sick Leave 
Reg., granting of sick leave, as distin- 
guished from annual leave, upon ter- 
mination of service is administrative 
matter not subject to review or revision 
I cetinieisddtnctidintiiemence 


Veterans’ preference rights—adequacy of 
advance notice of reduction in rank, 
ete.—adequacy of 30-day advance notice 
given to veteran, pursuant to sec. 14, 
Veterans’ Preference Act of 1944, and 
regulations of Civil Service Commission 
thereunder, prior to reduction in rank 
or compensation primarily is matter for 
consideration and determination by ad- 
ministrative office and, upon review, by 
Civil Service Commission, rather than 
by this office 

Regulations: 

Accounts current—use of receipt and ap- 
propriation account symbols and titles— 
No. &, Supp. 4, Apr. 3, 1945....... alent 

Applicability limitations—travel expense 
voucher forms and procedure—No. 88— 
Revised, Oct. 20, 1944 

Audit exceptions—notice and reply pro- 
cedure—No. 93—Revised Jan. 20, 1945-- 

Checks—deceased payees—claims pro- 
cedure—No. 104, June 7, 1945 

































Contract advance payments—payment and 
recoupment or liquidation accounting 
procedure—No. 51, Supp. 9, Oct. 23, 













Disbursing and certifying officer procedure 
in general.—No. 93—Revised, Jan. 20, 






Government salary tables: 
Method and formula used in computa- 
tions, etc.—No. 54, Supp. 19, Sept. 14, 











No. 54, Supp. 18, Aug. 15, 1944.__.... 
No. 54, Supp. 19, Sept. 14, 1944. __ __- 
Tax deductions: 
Income tax withholding: 
No. 54, Supp. 18, Aug. 15, 1944..._.. 
No. 54, Supp. 19, Sept. 14, 1944...... 
War emergency general salary increases: 
No. 54, Supp. 18, Aug. 15, 1944 
No, 54, Supp 19. Sept. 14, 1944 
Leaves of absence compensation equiv- 
alent payments— deceased employees— 
No. 104, June 7, 1945 
Pay rolls: 
Form revision: 
Adaptation to smaller offices and agen- 
cies—No. 102, Supp. 1, Mar. 31, 1945- 
Certifying officer’s certificate—No. 
WOR: TOR, Fe TONE hacen ncecccctace 
Use on narrow carriage typewriters— 
No. 34, Supp. 11, Sept. 21. 1944. ...- 
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GENERAL ACCOUNTING Puse 


OFFICE—Continued, 
Regulations—C ontinued. 
Pay rolls—Continued. 
Salary tax deductions: 
Employee family status designations: 
No. 54, Supp. 18, Aug. 15, 1944....--. 
No. 54, Supp. 19, Sept. 14, 1944... -- 
Simplified procedure and forms for 
27 civilian per annum employees: 
RR SS ee 
Adaptation to smaller offices and 
agencies—No. 102, Supp. 1, Mar. 31, 
Applicability to offices in Washington, 
D. C.—No. 102, Supp. 2, June 19, 
Petty purchases—forms and procedure— 
I a i tacit 
Revised, amended, or rescinded: 
“No. 42, Apr. 6, 1925, and Supps. 1, 2, and 
709 3, Feb. 23 and Apr. 21, 1928, and Dec. 
2, 1932, respectively, rescinded_...... 
No. 54, Supps. 12, 13, 14, 15, 16, 17, Aug. 
17, Nov. 23, Dec. 20, 1942, May 8, 
950 June 12, Oct. 30, 1943, respectively, 
iin tii iain aes 
No. 54, Supps. 12, 13, 14, 15, 16, 17, Aug. 
17, Nov. 23, Dec. 29, 1942, May 8, 


950 June 12, Oct. 30, 1943, respectively, 
I itn ceinitiiiainonemidiies 
958 No. 84, June 15, 1936, amended _.-_-...--. 
No. 88, July 19, 1937, and Supps. 1, 2, 3, 
976 4, Mar. 26, 1940, Aug. 27, 1941, Aug. 13 
and Oct. 30, 1942, respectively, re- 

scinded 


' No. 93—Revised, Mar. 14, 


No. 96, Dec. 15, 1942, amended 
No. 102, Dec. 7, 1944, amended 
No. 102, Dec. 7, 1944, amended 


958 Salary deductions: 
Bond purchases: 
Recording requirements — No. %6, 
og ee 
949 Salary tables—No. 54, Supp. 19, Sept. 
DE Tiina cttsgncnnbucekuneunteoaemin 
948 Income tax withholding: 
949 No. 54, Supp. 18, Aug. 15, 1944_.....-. 
No. 54, Supp. 19, Sept. 14, 1944. ...... 
Taxes—salary deductions. See General 
948 Accounting Office, regulations, salary de- 
949 ductions. 
Transportation—voucher forms and pro- 
948 cedure— No. 88—Revised, Oct. 20, 1944_ 
049 Travel by privately owned automobile— 
No. 88—Revised, Oct. 20, 1944..........-. 
Trave! expense vouchers: 
= Preparation, etc.—No. 88— Revised, Oct. 
976 ES Lo a 
Revision—N 0, 88— Revised, Oct. 20, 1944_ 
Use, etc., limitations—No. 88— Revised, 
oY Bae ee 
969 Traveling expenses: 
Advances: 
962 Application for, and accounting pro- 


cedure—No. 88—Revised, Oct. 20, 
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GENERAL ACCOUNTING OFFICE— GRATUITIES—Continued. 


Continued. Six months’ death—Continued. 
Regulations—C ontinued. Relatives by affinity: 


Traveling expenses—Continued. 
Advances—Continued. 
Repayment of unused portions—No. 
88— Revised, Oct. 20, 1944 
Reimbursement procedure— N 0. 88— Re- 
vised, Oct. 20, 1944 
War emergency general salary increases: 
No. 54, Supp. 18, Aug. 15, 1944 
No. 54, Supp. 19, Sept. 14, 1944 


GOVERNMENT PRINTING 
OFFICE: 


Addressing, wrapping, and dispatching of 
publications for other agencies—liability 
for postage or other transportation costs— 
while sec. 92, act of Jan. 12, 1895, as amend- 
ed, requires Govt. Printing Office to per- 
form work of addressing, wrapping, and 
mailing or dispatching for public distribu- 
tion publications issued by executive de- 
partments and other Govt. establishments 
at Washington, D. C., costs of handling 
publications after being placed in mails, 
on bases prescribed by provisions of act of 
June 28, 1944, relating to control of penalty- 
mailing privilege of Govt. agencies, must be 
borne by executive department or estab- 
lishment concerned, and not by Govt. 
Printing Office 

Printing and binding, stationery, etc., for 
other agencies—See Printing and Binding; 
Stationery. 


GRATUITIES: 


Aviation reserve officers’ lump sum pay- 
ments. See Pay, aviation duty, aviation 
reserve officers’ lump sum payments. 
Private acts—decedents’ estates matters. 
See Decedents’ Estates, survival of rights 
granted by private acts. 

Six months’ death: 

Adoption as affecting natural father’s 
status as “relative’’—natural father of 
Army enlisted man who had been, 
legally adopted as a child may not be 
considered as “relative” within meaning 
of six months’ death gratuity statute of 
Dec. 17, 1919, as amended, so as to be 
entitled, upon death of enlisted man, to 
payment authorized by statute, even 
though enlisted man had returned to 
reside with him two years before induc- 
tion into Army and had designatéd him 
as beneficiary to receive payment 

Insurable interest of beneficiary as 
general substitute for affirmative show- 
ing of dependency—notwithstanding 
terms “dependent” and “dependent 
relative’ are used in act of Mar. 29, 1944, 
in describing persons to whom six 
months’ death gratuity may be paid 
upon death of naval personnel, pay- 
ments are not conditioned on actual 
dependency, but are more in nature of 
insurance payments to near relatives 
without regard to actual dependency... 


Relationship as surviving marriage by 
which created: 

Rule applied in insurance cases that 
relationship by affinity (such as step- 
parent and stepchild) may be re- 
garded as surviving termination of 
marriage from which it arose, where 
close family ties of relationship have 
continued in fact, is for application 
in case of six months’ death gratuity 
payments authorized by act of Dec. 
17, 1919, as amended, to be made to 
previously designatea ‘lependent 
relatives, which payments vartake 
largely of character of insirance. 
8 C. G. 573 and 21 id. 525, listin- 


Where relationship by affinity be- 
tween officer or enlisted man and 
stepchild or other relative by 
affinity was created by marriage 
which has been terminated by 
divorce—as distinguished from 
death—subsequent to officer’s or 
enlisted man’s designation of such 
a relative as his beneficiary to re- 
ceive six months’ death gratuity 
authorized by act of Dec. 17, 1919, 
as amended, relationship may be 
considered as ended, insofar as pay- 
ment of gratuity is concerned, unless 
clear and convincing affirmative 
evidence is furnished to establish 
maintenance of close family ties and 
intention to continue prior relation- 


Where relationship by affinity be- 
tween officer or enlisted man and 
stepchild or other relative by 
affinity was created by marriage 
which has been terminated by 
death—as distinguished from di- 
vorce—subsequent to officer’s or 
enlisted man’s designation of such 
relative as his beneficiary to receive 
six months’ death gratuity au- 
thorized by act of Dec. 17, 1919, as 
amended, relationship, in absence of 
any evidence to contrary, may be 
considered as continuing, insofar as 
payment of gratuity is concerned... 

Rights of beneficiaries of members of 

Women’s Reserves of naval service, 

in general: 

Children—insofar as concerns six 
months’ death gratuity payments un- 
der act of Mar. 29, 1944, act of Nov. 8, 
1943, which excludes children as 
dependents of members of Women’s 
Reserve of Navy, Marine Corps, and 
Coast Guard, for purposes of allow- 
ances or benefits, except where father 
is dead or they are in fact dependent 
on mother for chief support, precludes 
payments to children as preferred 
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GRATUITIES—Continued. HOUSIN G—Continued. 


Six months’ death—Continued. bility for occupancy of housing under juris- 
Rights of beneficiaries of members of diction of Corp 
Women’s Reserves of naval service, in Rentals—use for purchase of leased site in 
general—Continued. lieu of restoration of premises—in absence 
beneficiaries solely by virtue of such of express statutory authority required by 
relationship, but does not preclude sec. 3736, R. S., for purchase of land, re- 
payments to children as preferred ceipts from rental or operation of tempo- 
beneficiaries if within exception, or to rary housing projects available to Federal 
other children on same basis as other Public Housing Authority under sec. 303, 
near relatives act of Oct. 14, 1940, as amended, for ex- 
Husbands—insofar as concerns six penses incidental to termination of such 
months’ death gratuity payments projects are not available for acquisition 
under act of Mar. 29, 1944, act of Nov. of land on which projects are located, in 
8, 1943, which excludes husbands as de- lieu of restoring land to its former condi- 
pendents of members of Women’s tion, even though sum required for restora- 
Reserve of Navy, Marine Corps, and tion may exceed that for which owner 
Coast Guard, for purposes of allow- would sell property to Govt 
ances or benefits, precludes payments Renting to Government personnel: 
to husbands as preferred beneficiaries Availability for rental to commissioned 
solely by virtue of such relationship, personnel—inasmuch as funds for capi- 
but does not preclude payments to talization of Defense Homes Corp. ulti- 
husbands on same basis as other near mately were derived from funds appro- 
relatives : priated under act of Oct. 14, 1940, for ac- 
Waivers: quisition and construction of housing for 
As estopping later assertion of claim— national defense purposes, provisions of 
waiver of statutory right, such as six act, as amended, respecting eligibility 
months’ death gratuity pay due widow for occupancy of housing acquired or 
of deceased soldier under act of Dec. constructed pursuant thereto are applic- 
17, 1919, as amended, will not estop able in determining eligibility for oc- 
person waiving right, and courts have cupancy of housing under jurisdiction 
declined to give any effect to such of Corp., and, therefore, pursuant to 
waivers provisions of said act, as amended, 
Waiver by party entitled as affecting Navy officers not above grade of lieu- 
_ rights of other potential payees— tenant, senior grade, may occupy such 
waiver by lawful widow of deceased housing on rental basis 
soldier of her statutory right to six Effect on right of military, etc., personnel 
months’ death gratuity pay authorized to rental or quarters allowance. See 
by act of Dec. 17, 1919, as amended, is Quarters, quarters allowance; Quarters, 
without force or effect and does not rental allowance, 
operate to entitle mother of deceased, HUSBAND AND WIFE: 
his designated beneficiary, to payment Divorce. See Divorce. 
of gratuity. 22 C. G. 676, amplified. 46 Marriage: 
Uniforms. See Clothing, uniforms. Validity : 


GUARDIAN AND WARD: Marriage by mail—contract of marriage, 
Insane and imbecile matters. See Insane validity of which is to be deter- 
and Imbeciles. mined under Penna. law, entered 
HOLIDAYS: into by mail between woman residing 
See Sundays and Holidays, in this country and Army officer over- 
HOSPITALS: seas subsequent to Jan. 27, 1944, date 
See District of Columbia, hospitals; Medical of decision of Superior Court of Penna. 
Treatment. to effect that proper marriage license 
HOUSEHOLD EFFECTS: must be obtained before any marriage, 
See Transportation, household effects. ceremonial or common-law, could be 
HOUSING: entered into in that State, will not be 
Eligibility for occupancy, in general—De- recognized by this office as establish- 
fense Homes Corporation housing—inas- ing valid marriage relationship for pur- 
much as funds for capitalization of De- poses of increased rental and subsist- 
fense Homes Corp. ultimately were de- ence allowances as for dependents (law- 
rived from funds appropriated under act - ful wife), in absence of showing that 
of Oct. 14, 1940, for acquisition and con- parties obtained marriage license. 23 
struction of housing for national defense C. G. 972, distinguished 
purposes, provisions of act, as amended, Marriage by proxy—generaily, in absence 
respecting eligibility for occupancy of hous- of statute or decision of proper court to 
ing acquired or constructed pursuant effect that marriages by proxy are 
thereto are applicable in determining eligi- authorized or recognized in particular 
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HUSBAND AND WIFE—Continued. Page | LEASES—Continued. 
Marriage—Continued. Rent: 


Validity— Continued. 
jurisdiction, such marriage will not be 
recognized by this office as entitling 
officer to increased rental and subsist- 
ence allowances on account of “lawful 


INSANE AND IMBECILES: 
Payments—ciaims procedure—Gen. Reg. 
104, June 7, 1945 


INSURANCE: 

Public funds and property—proceeds— 
“Lend-Lease” material—where defense 
articles procured under Lend-Lease Act, 
as amended, have been lost or damaged in 
transit or in storage prior to transfer to for- 
eign government, insurance received on 
account of such loss or damage may be 
credited to defense aid allocations account 
for use in financing other transactions, 
rather than covered into Treasury as mis- 
cellaneous receipts under sec. 3617, R. 8., 
as money received for use of U. S 


JURORS: 
See Courts, jurors. 


LEASES: 

Beyond fiscal year current when made. 
See Appropriations, fiscal year, leases be- 
yond. 

Furnishing of leased space by one agency to 

another: 

In general—under sec. 601, act of June 30, 
1932, as amended, one agency may fur- 
nish another agency portion of its leased 


Payment basis—where, under authority of 
sec. 601, act of June 30, 1932, as amended, 
one agency furnishes another agency 
portion of its leased office space, pay- 
ment may be made in advance—without 
regard to advance payment prohibition 
of sec. 3648, R. S.—or on any other basis 
agreed upon, for not to exceed propor- 
tionate cost of space and for all utilities 
and services furnished 

Heat, water, electricity, and other building 
services: 

As being obligation of lessor—general 
rule—in absence of statute or express 
agreement, or of circumstances raising 
implied covenant, landlord is under no 
obligation to furnish heat, water, steam 
or other special services to tenant 

Space in leased premises furnished by 
one agency to another—payment basis— 
where, under authority of sec. 601, act of 
June 30, 1932, as amended, one agency 
furnishes another agency portion of its 
leased office space, payment may be 
made in advance—without regard to 
advance payment prohibition of sec. 
3648, R. S.—or on any other basis agreed 
upon for all utilities and services fur- 


Computation: 
Pro rata annual rent payable at end of 
each “calendar month”: 

“Month” when used without quali- 
fication means calendar month and 
is computed not by counting days, 
but by looking at calendar, and runs 
from given day in one month to day 
of corresponding number in next 
month; hence, where rentals pay- 
able under lease are based on annual 
rates with provision for monthly pay- 
ments at end of each month, there 
is no legal basis for computing 
rentals by reducing annual rate to 
daily rate and multiplying such 
daily rate by number of days in 
month, or period, for which pay- 
ment is made. 

Under lease, term of which begins on 
certain day other than first of month 
and which provides for payment of 
rent at end of each “calendar month” 
at stipulated annual rate, monthly 
rent installments should be one- 
twelfth of annual rate, regardless of 
number of days in any calendar 


When due—rental term beginning on day 
other than first of month—under lease, 
term of which begins on certain day 
other than first of month and which 
provides for payment of rent at end of 
each “calendar month” at stipulated 
annual rate, monthly rent installments 
become due and payable on day of each 
month numerically corresponding to day 
term began, less one 


Rental of quarters for Government person- 


nel. See Quarters. 


LEAVES OF ABSENCE: 
Annual: 


Accrual: 

Leave on leave with pay. See Leaves of 
Absence, annual, leave on leave. 

Maximum limitation—when limitation 
attaches—provision in act of Dec. 17, 
1942, limiting accumulation of annual 
leave to 15 days a year during present 
national emergency when accumu- 
lated leave “equals or exceeds sixty 
days in the aggregate’”’ does not apply 
until calendar year succeeding that at 
end of which such leave aggregated at 
least 60 days, and, therefore, employee 
with leave accumulation of 59 days at 
end of calendar year may accumulate 
full 26 days authorized by act of Mar. 
14, 1936, during succeeding calendar 


etc., credits: 

Employee in leave status at end of 
quarter—prohibition in sec. 2.1 (a), 
Annual Leave Regs. against accrual 
of annual leave during terminal leave 
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LEAVES OF ABSENCE—Continued Page Page 
Annual—Continued. 
Accrual—Continued. 


Monthly, quarterly, fractional month, 


LEAVES OF ABSENCE—Continued. 
Annual—Continued. 
Accrual—Continued. 
Monthly, quarterly, fractional month, 


etc. credits—Continued. 
does not preclude one-half day quar- 
terly annual leave credit, authorized 
under sec. 2.1 (a) of regulations from 
being credited to employee who is 
in terminal leave status at end of a 
quarter if he was in pay status dur- 
ing entire quarter. 23 C. G. 837, 


ete., credits—Continued. 

Employees transferred from tempo- 

rary to permanent positions—Con, 

as service as temporary employee 
for leave accrual purposes, and 
service aS permanent employee 
wil) begin to run from end of such 
service month. 24 C. G. 215, dis- 
tinguished 


Employee paid lump sum for accrued 
leave prior to end of quarter—one- 
half day annual leave credit author- 
ized under sec. 2.1 (a), Annual Leave 
Regs., for employees continuously 


After separatiqn from service. See Leaves 
of Absence, annual, compensation equiva- 
lent payments, separation from service. 

Compensation equivalent payments: 
Concurrent military pay. See Compensa- 


employed for entire quarter may not 
be credited to employee who was 
separated from service prior to the 
end of quarter and paid lump sum 
for leave under act of Dec. 21, 1944, 
even though leave period over which 
lump-sum payment was computed 
would expire after end of quarter. -- 
Employees transferred from indefinite 
to permanent positions—in absence 
of any rule in controlling law or regu- 
lations respecting accrual of annual 
leave by indefinite employees where 
service month is interrupted by 
transfer or reappointment as perma- 
nent employee without break in 
service, service performed as perma- 
nent employee during remainder of 
service month running at time of 
such transfer or reappointment may 
be regarded as service as indefinite 
employee for leave accrual purposes, 
and service as permanent employee 
will begin to run from end of such 
service month. 24 C. G. 215, dis- 
tinguished 
Employees transferred from tempo- 
rary to permanent positions: 
Continuous employment “‘for the en- 
tire quarter-year,” required by 
sec. 2.1 (a), Annual Leave Regs., 
as condition to granting perma- 
nent employees quarterly leave 
credit authorized by said section, 
must have been rendered as per- 
manent employee, without regard 
to employment in temporary po- 
sition immediately prior to trans- 
fer or appointment to permanent 
Rss Hbica citsiicidoccd iicente 
In absence of any rule in controlling 
law or regulations respecting ac- 
crual of annual leave by tempo- 
rary employees where ‘service month 
is interrupted by transfer or reap- 
pointment as permanent employee 
without break in service, service 
performed as permanent employee 
during remainder of service month 
running at time of such transfer or 
reappointment may be regarded 


tion, double, civilian employees on mili- 
tary duty, leave payments. 


Death of employee—heirs of deceased 


employee may not be paid compensa- 
tion equivalent of annual leave which 
had accrued to him under annual leave 
statute of Mar. 14, 1936, as amended, 
but which he had not been permitted 
to take prior to his death 


Matters affected by lump-sum leave 


payment statute of Dec. 21, 1944. See 
Leaves of Absence, annual, lump-sum 
payments. 


Rate at which payable: 
General rule—rate of compensation 


payable during leave is same rate 
paid while employee is working at 
time of taking leave, regardless of 
rate received when leave was earned, 
unless otherwise provided by statute 
Rate inclusive of compensation differ- 
ential—employee coming within pur- 
view of forty-hour week statute of 
Mar. 28, 1934, who is granted author- 
ized leave of absence with pay from 
regular tour of duty at night is en- 
titled to receive during absence regu- 
lar rate of compensation (including 
night differential) for night duty re- 
ceived by him when he goes on leave, 
whether for short or long period; but 
employee rotating on day and night 
shifts who is granted leave while not 
on night shift and not receiving night 
differential is not entitled to night 


differential while on leave. .39, 155, 189, 550 


Reimbursements between departments 


and establishments—fact that, because 
of immediate detail on reimbursable 
basis back to agency from which trans- 
ferred and induction into military 
service while still on detail, employee 
never rendered any services for agency 
to which transferred had no effect upon 
requirement of Annual and Sick Leave 
Regs. for transfer of his leave credit, so 
that lending agency is not entitled to 
reimbursement for compensation 
equivalent of all employee’s accrued 
leave, for which he has received lump- 
sum payment pursuant to act of Dec. 
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Annual—Continued. 
Compensation equivalent payments—Con. 
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21, 1944, but only for that representing 
leave accrued during detail (17 C. G. 
Separation from service : 

Automatic separation by operation of 
law—sec. 2.4, Annual Leave Regs., 
relating to employee’s right to be 
granted unused annual leave prior 
to separation from service, does not 
supersede or render inoperative any 
other provision of law qutomatically 
terminating service or position of 
employee on certain date, and, 
therefore, employee whose services 
were terminated by operation of 
law six months after notification of 
his failure to qualify in his position 
which had been covered into classi- 
fied civil service under act of Nov. 
26, 1940, may not be carried on rolls, 
for purposes of being paid for ac- 
cumulated annual leave beyond 
such statutory date of termination... 

Continuance of active duty during 
leave as requiring extension of 
separation date—administrative ac- 
tion of permitting employee to con- 
tinue work during period which had 
been designated as terminal annual 
leave had effect of canceling grant 
of leave, so that employee may be 
restored to roll for purpose of grant- 
ing such leave in accordance with 
mandatory requirements of sec. 2.4, 
Annual Leave Regs., with respect 
to granting of unused leave upon 
separation from service...........- 

During return travel of employees 
from overseas stations—Office of 
Price Admin. employees who, pursu- 
ant to current statutory authority, 
are to travel at Govt. expense to and 
from their posts of duty in Territories 
and whose appointments or contracts 
of employment provide for payment 
of compensation for travel time both 
ways, as authorized herein, may not 
be denied compensation for such 
travel time, nor may they be carried 
in terminal leave status for period 
of return travel unless they failed 
to serve required minimum period 
or were separated from service for 
disciplinary reasons, in which latter 
cases they may be granted terminal 
leave for period of travel back to 
U. 8. at their own expense.......... 

Employees on 24-hour duty on alter- 
nate days—compensation payable 
for terminal annual leave of per an- 
num employee assigned to shift of 
24 hours of continuous duty on al- 

ternate days from 8 a. m. one day 

until 8 a. m. following day, with 24- 

hour rest period in between—thus 


Page | LEAVES OF ABSENCE—Continued. 
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Annual—Continued. 
Compensation equivalent payments—Con. 
Separation from service—Continued. 


working part of each calendar day— 
may be computed on basis of con- 
sidering employee entitled to 2 days’ 
compensation for each 24-hour tour 
of duty and to M« of %eo of his an- 
nual salary for each hour of leave for 
which he is to be paid. 22 C.G. 119, 
et cntndtiibedctktbtetoss cn 
Extension of separation date for period 
of official duty service as U. S. wit- 
ness—employee on terminal leave 
when called to testify for U. 8. as to 
information obtained in course of 
his employment is on active duty 
rather than court leave during such 
service as witness, and is entitled 
to extension of his final separation 
date by period of witness service, 
notwithstanding inclusion in sec. 

1.1 (f), Annual and Sick Leave Regs., 

of “leave for attending court as 

a witness on behalf of the United 

States” within definition of ‘‘court 

leave,”’ and prohibition in sec. 4.2 (b) 

of regulations prohibiting extension 

of final date of separation by grant- 

Soe eae eNO... nnncnccecewscceee- 

Granting of unused leave as being 
mandatory—under Annual and Sick 

Leave Regs., employee is entitled to 

grant of accrued annual leave, as 

distinguished from sick leave, as a 

matter of right upon termination of 

service, and it may not be denied 

edministratively.................... 

Resignation date erroneously set by 
administrative office: 

Where underpayments for terminal 
annual leave due employees under 
sec. 2.4, leave regulations pre- 
scribed by E. O. No. 9414, upon 
separation from service during 
period between June 30, 1944, and 
date of lump-sum leave payment 
statute of Dec. 21, 1944, have 
resulted from errors in computa- 
tion of leave, administrative action 
to correct errors, without claim by 
employees, is not required but 
may be taken—current fiscal year 
appropriations being involved... 

While sec. 2.4, Annual Leave Regs., 
in effect during calendar year 1944 
prior to lump-sum leave payment 
statute of Dec. 21, 1944, provided 
that employee could not be sep- 
arated prior to expiration of accrued 
annual leave, administrative ad- 
justments of underpayments of 
annual leave compensation equiv- 
alents resulting from erroneous 
leave computations, without claim 

therefor, should not be made in 
case of employees separated prior 
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LEAVES OF ABSENCE—Continued. 
Annual—Continued. 
Compensation equivalent payments—Con. 
Separation from service—Continued. 
Resignation date erroneously set by 
administrative office—Continued. 
to July 1, 1944—there being in- 
volved appropriations other than 
for current fiscal year; any such 
claims received to be forwarded to 
G. A. O. for settlement--_-..-.....-. 
Retirement—sec. 2.4, Annual Leave 
Regs., relating to employee’s right 
to be granted unused annual leave 
prior to separation from service, does 
not supersede or render inoperative 
prior provisions of sec. 2 (a), Civil 
Service Retirement Act, as amended, 
that employee may not be paid sal- 
ary, pay, or compensation of civilian 
office or position for any period after 
last day of month in which he attains 
automatic retirement age, so as to 
authorize employee to be carried 
on rolls, for purpose of being paid 
for accumulated annual leave, be- 
yond date prescribed by said act. - 
Successor appointed prior to expira- 
tion of terminal leave—sec. 2.4, 
Annual Leave Regs., which makes 
it mandatory that terminal annual 
leave be granted unless affirmatively 
forfeited, requires exception to 
general rule that only one person 
may be paid salary of office for same 
period, so that where incumbent of 
position is to be retired, or incum- 
bent of statutory office resigns, 
‘effective at end of terminal leave, 
successor may be appointed prior to 
expiration of incumbent’s terminal 
leave and each paid salary of posi- 
tion or office, if funds are available 






































Differential—scope of statutory right, in 
general—leave differential for foreign 
Service saved by secs. 5, Annual and 
Sick Leave Acts of Mar. 14, 1936, re- 
lates only to foreign service coming 
within purview of those statutes, exclu- 
sive of service under other leave laws 
such as that applicable to officers and 
employees of Foreign Service. .........-. 

Employees temporarily engaged on con- 
struction work at hourly rates—defini- 
tion generally—definition of ‘temporary 
employees” (those appointed for definite 
periods of time not exceeding 1 year) in 
Sec. 1.1 (c), Annual and Sick Leave Regs., 
is determinative, also, of whether em- 
ployees are to be classed as “temporary 
employees engaged on construction work 
at hourly rates” within meaning of sec. 
1, annual leave statute of Mar. 14, 1936, 
which excludes such employees from 

leave benefits provided thereby and, 

therefore, hourly rate construction em- 
ployees appointed for season or duration 
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of job are or are not entitled to leave de- 
pending upon whether their appoint- 
ments are without limitation or are limi- 
ted to not to exceed one year_....._...- 
Foreign Service—leave differential rights— 
leave differential for foreign service saved 
by secs. 5, Annual and Sick Leave Acts 
of Mar. 14, 1936, relates only to foreign 
service coming within purview of those 
statutes, exclusive of service under other 
leave laws such as that applicable to of- 
ficers and employees of Foreign Serv- 
Foreign Service: 

Lump-sum payments. See Leaves of Ab- 
sence, annual, lump-sum payments, 

Foreign Service personnel generally. 
Recredit of prior accrued leave after 
service under different leave laws— 
Sec. of State may issue, pursuant to 
authority delegated to him by E. O. 
No. 8189 under 22 U. S. Code 17a, a 
leave regulation applicable to Foreign 
Service officers and employees similar 
to sec. 4.9 (b), Annual and Sick Leave 
Reg. (E. O. No. 9414), which saves to 
employees leave accumulated and ac- 
crued in positions within purview of 
leave acts of Mar. 14, 1936, when they 
transfer without break in service to 
positions outside acts and subsequently 
retransfer to positions within purview 


Scope of Sec. of State’s regulation issu- 
ance authority—authority of Sec. of 
State under E. O. No. 8189, issued pur- 
suart to 22 U. S. Code 17a, to promul- 
gate regulations controlling accumula- 
tion, crediting, and charging of leave 
of Foreign Service officers and em- 
ployees does not include authority to 
promulgate leave regulations which 
would affect such personnel while 
serving in positions under different 
leave systems either prior or subse- 
quent to service in Foreign Service. -- 

Transfer of leave credits to or from po- 
sitions under different leave laws— 
transfer of leave credits of officers and 
employees transferred from or to For- 
eign Service to or from positions under 
different leave systems may not be 
authorized by regulations promul- 
gated by Sec. of State under authority 
vested in him by E. O. No. 8189 to 
promulgate regulations controlling ac- 
cumulation, crediting, and charging of 
leave of Foreign Service officers and 
iis gusuencstéuiniintipeage Z 

Forty-hour week employees—days outside 
regular tour of duty—in case of employ- 
ees subject to 40-hour week statute 
of Mar. 28, 1934, whose weekly tour of 
duty is Monday through Friday, Satur- 
days are “nonwork days established by 

Federal statute” which are excluded as 
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days of annual leave by act of Mar. 2, 
1940, and sec. 4.5, Annual and Sick Leave 
Regs., even though, under present war- 
emergency schedules, work on Saturdays 
is regularly required ..............-....- 
Granting of—rule as to granting at begin- 
ning or end of month of leave accrual— 
indefinite employees—2 days’ monthly 

leave credit authorized by sec. 2.1 (c), 

Annual Leave Regs., for indefinite em- 

ployees may be administratively allowed 

at end of each month of service, includ- 
ing first month, in which it is earned; 
however, there is no administrative au- 
thority to grant indefinite employees 
such leave credit at b:ginning of or during 
service month in which leave is earned, 
other than at end thereof 

Indefinite-period employees: 

Effect of suspension from duty—sec. 4.4, 
Annual and Sick Leave Regulations— 
which is applicable to temporary and 
indefinite employees as well as to per- 
manent employees—telating to reduc- 
tion of leave credit for periods of sus- 
pension from duty, provides for reduc- 
tion only where period of suspension 
is ‘‘in excess of three days,’’ and, there- 
fore, period of suspension of three days 
or less of indefinite employee will not 
break continuity of service for month 
so as to cause loss of leave credit for 
that month on account of fractional 
month's service 

Granting of prior to end of month of 
accrual—2 days’ monthly leave credit 
authorized by sec. 2.1 (ce), Annual 
Leave Regs., for indefinite employees 
may be administratively allowed at 
end of each month of service, including 
first month, in which it is earned; 
however, there is no administrative 
authority to grant indefinite em- 
ployees such leave credit at beginning 
of or during service month in which 
leave is earned, other than at end 


Leave accrual as affected by transfer to 
permanent position during service 
month—in absence of any rule in con- 
trolling law or regulations respecting 
accrual of annual leave by indefinite 
employees where service month is in- 
terrupted by transfer or reappointment 
aS permanent employee without break 
in service, service performed as per- 
manent employee during remainder of 
service month running at time of such 
transfer or reappointment may be 
regarded as service as indefinite 
employee for leave accrual purposes, 
and service as permanent employee 
wiil begin to run from end of such serv- 
ice month. 24 C. G. 215, distinguished. 

Joint U. S.-foreign government employees 


generally—persons employed and super- 


vised jointly by U. 8. and Rritish 
Govts. on work of Anglo-American 
Caribbean Commission and devote no 
particular period of their employment 
exclusively to work of either government 
are not “officers” or ‘employees’ of 
U. 8. within meaning of such statutes 
as annual and sick leave acts of Mar. 14, 


Leave on leave: 
During terminal leave with pay: 
Prohibition in sec. 2.1 (a), Annual 
Leave Regs. against accrual of an- 
nual leave during terminal! leave does 
not preclude one-half day quarterly 
annual leave credit, authorized un- 
der sec. 2.1 (a) of regulations, from 
being credited to employee who is in 
terminal leave status at end of a 
quarter if he was in pay status during 
entire quarter. 23 C. G. 837, am- 


Effect of subsequent reappointment— 
where employee has been paid for 
his unused annual leave upon sep- 
aration from service by resignation 
and, hence, under express provisions 
of sec. 4.2: (b), Annual and Sick 
Leave Regs., accrual of leave during 
period of terminal leave was pre- 
cluded, reappointment within 30 
days, that is, without break in 
service within meaning of sec. 1.1 (g) 
of regulations, does not operate retro- 
actively to entitle him to accrue 
leave during such period; however, 
any sick leave to his credit at the 
time of his resignation may be trans- 
ferred in accordance with sec. 4.9__- 

Temporary employees—in view of re- 
quirements of sec. 1, act of Dec. 21, 
1944, respecting lump-sum pay- 
ments for leave upon separation 
from service, temporary employee 
appointed for period of two months 
may no longer be granted terminal 
annual leave of five days immediate- 
ly prior to end of second month of 
service, as authorized by prior 
decisions; rather, in order to receive 
credit for five days’ annual leave 
under sec. 2.1 (b), Annual Leave 
Regs., employee must render full 
two-month period of service, upon 
completion of which lump-sum pay- 
ment for his accrued leave becomes 
payable. Cf. 23 C. G. 732.......... 

Leave immediately prior to period for 
which lump-sum payment made: 

Where employee is granted annual 
leave without advance notice that 
he is to resign during or after leave 
period without returning to duty, 
separation date may be fixed, in 
light of lump-sum leave payment 
statute of Dec. 21, 1944, to coincide 
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which lump-sum payment made— 
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with termination date of pay-roll 
period current when notice of 
resignation is received in adminis- 
trative office, and lump-sum pay- 
ment made for any leave extending 
beyond that date, so as not to require 
pay-roll adjustments; however, ad- 
justment of leave on leave should be 
made in accordance with sec. 4.2 (b), 
Annual and Sick Leave Regs-.----- 
Where employee, without giving 
advance notice or returning to duty, 
resigns or applies for retirement 
while on sick or annual leave, sep- 
aration date may be fixed, in light 
of lump-sum leave payment statute 
of Dee. 21, 1944, to coincide with 
termination date of pay-roll period 
current when notice is received in 
administrative office, so as not to 
require pay-roll adjustments; how- 
ever, adjustment of leave on leave 
should be made in accordance with 
sec. 4.2 (b) of Annual and Sick Leave 
Regs. 24 C. G. 659, amplified 
Where, pending action on employee’s 
application for disability retirement, 
administrative office is not certain 
that employee, who is on sick leave, 
is to be retired, lump-sum leave 
payment requirements of act of 
Dec. 21, 1944, do not preclude grant 
of annual leave, at expiration of sick 
leave, through pay roll period cur- 
rent when notice is received that 
employee is to be retired; however, 
adjustment should be made for 
leave on leave granted during 
terminal annual or sick leave, as re- 
quired by 24 C. G. 659, id. 735 
Leave payments during military, etc., 
service—upon restoration to civilian 
position in accordance with Selective 
Training and Service Act of 1940 after 
military service, employee does not 
become entitled to annual leave ac- 
crued on leave for which he was paid 
when he entered military service, and 
during period of which no leave ac- 
crued at that time in view of provisions 
of sec. 4.2 (b), Annual and Sick Leave 
Regs., to effect that annual leave shall 
not accrue on terminal leave prior to 
ND oo a ccccdabwectcbabnes 
Return to duty requirement as applied 
to transfers—provisions of sec. 4.2 (a), 
Annual and Sick Leaye Regs., that 
“Jeave shall accrue to an employee 
while in a leave-with-pay status pro- 
viding he returns to duty” apply not 
only when there is return to duty in 
agency which granted leave but, also, 


when there is return to duty in another 
agency subject to annual and sick 
leave acts of Mar. 14, 1936, to which 
employee has been transferred without 
a break in service as contemplated by 
secs. 4.9 (a) and 1.1 (g) of regulations. _ 


Lump-sum payments: 
Adjustments for payments erroneously 


made as for terminal leave—in case of 
employees who resigned on or after 
date of lump-sum leave payment stat- 
ute of Dec. 21, 1944, but who were paid 
for their accumulated and accrued leave 
on regular Dec. 31 pay roll in the usual 
manner, Official personnel actions will 
be required to adjust official status 
(including retirement adjustments) of 
such employees in accordance with 
mandatory provisions of the act 


Beneficiaries or estates of decedents: 
Claims settlement procedure generally: 


All claims for lump-sum payments 
for accumulated and current ac- 
crued annual leave due deceased 
employees under sec. 2, act of Dec. 
21, 1944, whether by designated 
beneficiary of deceased or by his 
estate, should be forwarded to 
General Accounting Office for di- 
rect settlement pursuant to Gen. 
Regs. No. 42 and supplements 
ESTES 

Gen. Reg. 104, June 7, 1945 

Date from which leave period com- 

puted as affected by the time of day 
death occurs—lump-sum leave pay- 
ment authorized by sec. 2, act of Dec. 
21, 1944, to be made to designated 
beneficiary or estate of deceased em 
ployee should be computed over pe- 
riod beginning with day following 
date of death, regardless of time of 
day at which death occurs. 

Designation of other than beneficiary 

under retirement act—uuder sec. 2, 

act of Dec. 21, 1944, permitting lump- 

sum payment for employee’s leave, 
upon his death, to his beneficiary 
designated under applicable retire- 
ment act, employee may not desig- 
nate one beneficiary to receive leave 
payment and another to receive re- 
tirement deductions...............-. 

Payment status as compensation or 
salary for income tax withholding 
or other purpose—lump-sum pay- 
ment for accumulated and current 
accrued annual leave authorized by 
sec. 2, act of December 21, 1944, to be 
paid to designated beneficiary or 
estate of deceased employee is not to 
be regarded as salary or compensa- 
tion for any purpose including in- 
come tax withholding; and question 
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Beneficiaries or estates of decedents— 
Continued. 
as to extent, if any, such lump-sum 
payment is to be subject to tax will 
be for determination by Commis- 
sioner of Internal Revenue in con- 
nection with tax returns of person or 
persons receiving such payment-_-_-- 
Retirement deductions—lump-sum 
leave payment authorized by sec. 2, 
act of Dec. 21, 1944, to be made to 
designated beneficiary or estate of a 
deceased employee is not to be re- 
garded as salary or compensation for 
any purpose, and, therefore, no re- 
tirement deduction is required or au- 
thorized to be made from such pay- 


Set-off against amounts due U. S.— 
lump-sum payment for accumulated 
and current accrued annual leave 
provided for by act of Dec. 21, 1944, 
is to be regarded as amount due from 
U.8. which is available—under well- 
established rule where there are both 
debits and credits—as set-off or 
charge against any amount due U. 
8. whether such lump-sum payment 
be otherwise payable to former em- 
ployee, or, if deceased, to his desig- 
nated beneficiary or his estate 

Vouchering, information required, etc. 
—while no pay rolls are required to 
be forwarded to G. A. O. in connec- 
tion with claims for unpaid com- 
pensation and lump-sum leave pay- 
ments under sec. 2, act of Dec. 21, 
1944, due in case of deceased em- 
ployees, provided there be furnished 
administrative report otherwise 
showing amount due and basis upon 
which each class of claim is com- 
puted, it would be preferable for ad- 
ministrative report to take the form 
of one short-form pay roll showing as 
separate items amount of unpaid 
compensation due and lump-sum 
leave payment, including basis upon 
which each has been computed 

Claims settlement procedure generally— 
claims under lump-sum leave payment 
statute of Dec. 21, 1944, involving sep- 
aration from service and transfer to 
agencies under different leave systems 

—as distinguished from clatms involv- 

ing death in service or death after 

separation but before settlement has 
been made—may be settled in usual 
manner on vouchers certified and ap- 
proved under administrative office 
from which employee is separated or 


Combining with final salary payments, 
etc., for tax withholding purposes— 
granting of sick leave immediately 


prior to separation is not affected by 
act of Dec. 21, 1944, authorizing lump- 
sum payments for accumulated and 
current accrued annual or vacation 
leave upon separation from service; 
rather, such sick leave is required to 
be granted and paid for as leave in ac- 
cordance with usual procedure and 
may not be combined with terminal 
annual or vacation leave to determine 
amount of lump-sum leave payment, 
except to extent necessary to determine 
tax withholding deduction for lump- 
sum leave payments pursuant to 
Treasury Dept. circular of Jan. 20, 


Cooperative employee transferred from 
Federally controlled to State-con- 
trolled position—where cooperative 
employee, whose salary is apportioned 
between Federal Govt. and State, 
was appointed from a Federally con- 
trolled position and, hence, within the 
purview of the annual leave statute of 
March 14, 1936, to a position controlled 
by the cooperating State, and, hence, 
not within purview of said statute, 
employee is to be regarded as having 
been separated from Federal service 
so as to be entitled to lump-sum pay- 
ment for his leave under act of Dec. 
21, 1944, and entire amount of pay- 
ment, computed on total salary rate 
of position from which separated, is 
payable from Federal funds 

Discretionary lezve granting authority 
as affecting entitlement—while dis- 
cretionary authority of Sec. of State 
under sec. 22, act of Feb. 23, 1931, to 
grant or deny annual leave to Foreign 
Service personnel while still in that 
Service remains unaffected by lump- 
sum leave payment statute of Dec. 21, 
1944, no discretion remains respecting 
amount of annual leave for which 
lump-sum payment may be made 
under 1944 statute; instead, lump-sum 
Payment must be computed on basis 
of maximum amount of annual leave 
which could be granted at time right 
to payment accrues, less amount of 
leave granted while in service 

Effect as to retirement annuity com- 
mencement—employee retiring on last 
day of month may begin to receive 
otherwise proper annuity pay on first 
day of following month and also, pur- 
suant to act of Dec. 21, 1944, receive 
lump-sum payment for accumulated 
and current accrued annual leave due 
him at closé of business on last day of 
active service ’ on 

Effect as vacating position—where, in 
connection with his separation from 
office of postmaster or assistant post- 
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master, person is paid lump sum under 
act of Dec. 21, 1944, for accrued annual 
leave, last day of active duty is date 
of separation, and, therefore, vacancy 
in office is to be considered as existing 
on day following last day of active 
duty, which vacancy may be fliled on 
or after such following day 
Employees in terminal leave status 
prior to date of act of Dec. 21, 1944: 
Provisions of act of Dec. 21, 1944, 
respecting lump-sum payments for 
accumulated and current accrued 
annual or vacation leave, have no 
application to employees who had 
entered terminal leave status prior 
to date of act 
Employees who entered terminal leave 
status prior to date of lump-sum 
leave payment statute of Decem- 
ber 21, 1944, may not be paid 
lump-sum under statute for unex- 
pired period of such leave__._.__.- 
Employee who entered terminal leave 
status prior to date of lump-sum 
leave payment statute of Dec. 21, 
1944, and who has been carried on 
pay rolls since that date may not be 
paid lump-sum for such leave as re- 
mained to his credit 
Employees who had resigned and 
entered upon terminal annual leave 
beginning prior to date of lump-sum 
leave payment statute of Dec. 21, 
1944, and extending after that date 
may not change effective dates of 
resignations for purpose of receiving 
lump-sum payments under said 
statute for remainder of their leave, 
but payments should continue to be 
made for regular pay periods until 
effective dates of separation under 
procedure in effect prior to Dec. 21, 
lh anak etiinhibhacinnitianiaitieies 
Employees suspended prior to eepara- 
tion—date from which computed, res- 
toration to rolls, ete.—suspended em- 
ployees who are to be separated from 
service should not be restored to pay 
status for purpose of receiving lump- 
sum payments for accumulated and 
current accrued annual leave pursuant 
to act of Dec. 21, 1944, before final 
separation, but whether separated at 
termination of period of suspension or 
prior thereto, lump-sum payment 
should be computed over period im- 
mediately following such date of 
CERI nce cncncennccennacgeqnecen 
Fiscal year appropriation eharguable— 
lump-sum payments under act of Dec. 
21, 1944, for accumulated and current 
accrued annual or vacation leave are 
chargeable to fiscal year appropriation 


pvatlahle far navmenrt of employee’s 
654881™—46—67 


Salary on last day of active duty, re- 
gardless of fact that period over which 
leave is computed for purpose of lump- 
sum payment includes portion of next 


Foreign Service personnel generally : 


Provisions of act of Dec. 21, 1944, 
authorizing lump-sum payments 
for annual or vacation leave to 
“any civilian officer or employee of 
the Federal Government,” under 
conditions specified therein, are 
applicable to Foreign Service person- 
nel, and leave laws and regulations 
previously applicable to such per- 
sonnel] must be regarded as modified 
by said act to extent necessary to 
permit application of its provisions 
in conformance, insofar as possible, 
with rules applicable to Federal 
personnel under other leave systems. 

Discretionary leave granting authority 
as affecting entitlement—while dis- 
cretionary authority of Sec. of 
State under sec. 22, act of Feb. 23, 
1931, to grant or deny annual leave to 
Foreign Service personnel while 
still in that Service remains un- 
affected by lump-sum leave pay- 
ment statute of Dec. 21, 1944, no dis- 
cretion remains respecting amount 
of annual leave for which lump-sum 
payment may be made under 1944 
statute; instead, lump-sum payment 
must be computed on basis of maxi- 
mum amount of annual leave which 
could be granted at time right to 
payment accrues, less amount of 
leave granted while in service 

Effect on reinstatement rights—rein- 
statement rights provided by act of 
Feb. 23, 1931, for Foreign Service 
officers after separation from classi- 
fied service by reason of appointment 
to some other position in Govt. 
service are not affected by break in 
service which may be occasioned by 
application of lump-sum leave pay- 
ment requirements of act of Dec. 21, 
1944, in absence of provision to con- 
trary in applicable regulations 

Officer appointed as ambassador or 
minister—where Foreign Service 
officer is to be appointed ambassador 
or minister—also in Foreign Service 
under same leave system—there need 
not be regarded as having been sep- 
aration from Foreign Service or 
transfer to another leave system so as 
to require lump-sum leave payment 
under act of Dec. 21, 1944; rather, 
leave may be granted between ter- 
mination of active duty as Foreign 
Service officer and acceptance of 
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Officers at unhealthful posts entitled 
to time and one-half service credit— 
while service of Foreign Service offi- 
cer at unhealthful post, including 
periods of authorized leave, may be 
counted as time and one-half for re- 
tirement purposes under provisions 
in 22 U. 8. C. 21 (k), such officer is 
entitled to compensation at only 
straight-time salary rate, and, there- 
fore, compensation equivalent pay- 
able in lump-sum pursuant to act of 
Dec. 21, 1944, for leave of retiring 
Foreign Service officer whose last 
post of duty is unhealthful may not 
be computed at rate of time and one- 
cathe atin adee tate eent ceiegl-smna 

Retirement in general— Foreign serv- 
ice officers and employees retiring for 
age, disability, or at instance of Sec. 
of State are subject to lump-sum 
leave payment provisions of act of 
BRO EE, Eiittccinenrcensweebiiee= 

Statutory requirements as affecting 
grant of leave immediately prior to 
separation or retirement—‘‘home”’ 
leave heretofore granted Foreign 
Service officers and employees imme- 
diately prior to their separation from 
service may no longer be granted, in 
view of requirements with respect to 
lump-sum payments for leave under 
act of Dec. 21, 1944, upon separation 
I i tnhinninn cietitensisee 


Statutory requirement as affecting 
transit time pay rights—as section 22, 
act of Feb. 23, 1931, and regulations 
thereunder applicable to Foreign 
Service personnel authorize pay 
without charge to leave for transit 
time necessary for return to United 
States upon termination of service, 
date of separation of Foreign Service 
officer or employee, from which 
lump-sum payment for his leave 
under act of Dec. 21, 1944, should be 
computed, is to be regarded as date 
such officer or employee ordinarily 
would arrive at his homein U. 8. by 
usually traveled route after date of 
relinquishment of duties at his for- 






















































































































































































































































































Mandatory nature of statutory provi- 
sions—while situations may arise 
which would make it desirable so far 
as employees are concerned to take 
their annual or vacation leave in usual 
wanner immediately prior to separa- 
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tion from service, receiving periodic 
payments during period with retire- 
ment deductions and service credits— 
particularly in retirement cases where 
employee desires to count period of 
leave for retirement purposes—it is 
mandatory under terms of act of Dec. 
21, 1944, to make lump-sum payments 
for all accumulated and accrued cur- 
rent annual or vacation leave..-_-..... 
Maximum leave accumulation limita- 
tions as affecting amount payable— 
where, at or near the end of calendar 
year, employee resigns with more than 
90 days’ annual leave to his credit, 
lump-sum payment authorized by act 
of Dec. 21, 1944, for ali accumulated and 
current accrued leave may include pay- 
ment for all current accrued leave as 
well as 90 days’ accumulated leave, 
even though leave period over which 
lump-sum payment is computed ex- 
tends into next calendar year and, 
under act of Dec. 17, 1942, only 90 days’ 
annual leave may be carried over from 
SU POUT WD EIR on noccccicndccccnccene 
“Officers’”’ entitlement gencrally— 

Commissioner of Federal Communi- 

cations Commission, being civilian 

officer of U. 8S. within purview of 

annual leave statute of Mar. 14, 1936, 

and lump-sum leave payment statute 

of Dec. 21, 1944, is entitled, upon resig- 
nation prior to expiration of seven-year 
term of office or retirement at expira- 
tion of such term, to lump-sum pay- 
ment under latter statute for leave 
accumulated under former. .-.......... 
Payments on account of entering mili- 
tary, etc., service: 

Applications after Dec. 21, 1944, by 
employees previously entering serv- 
ice—in case of applications filed on 
or after date of lump-sum leave pay- 
ment statute of Dec. 21, 1944, for 
payment in accordance with act of 
Aug. 1, 1941, as amended, for accu- 
mulated and current accrued annual 
leave to credit of employees who 
entered military or naval service 
subsequent to May 1, 1940, but prior 
to Dec. 21, 1944, payment is required 
to be made under 1944 statute, even 
though leave period covered by such 
payment, beginning with day fol- 
lowing last day of active civilian 
service, was prior to Dec. 21, 1944. _- 

Applications prior to Dec. 21, 1944— 

where applications were filed by em- 
ployees in armed forces prior to date 
of lump-sum leave payment statute 
of Dec. 21, 1944, for payment under 
act of Aug. 1, 1941, as amended, for 
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their accumulated and current ac- 

crued annual leave, payment for 

such leave should be processed as 

terminal annual leave under leave 

regulations then in force, without 
regard to 1944 statute 

Beneficiaries or estates of decedents: 

In case of employees who have died 

prior to date of lump-sum leave 

payment statute of Dec. 21, 1944, 

while in military or naval service, 

without having exercised election 

to be paid for accumulated and 

current accrued annual leave under 

act of Aug. 1, 1941, as amended, 

no lump-sum leave payments may 

be made to decedents’ beneficiaries 

or estates under sec. 2 of statute -- 

Where employees, who have entered 

military or naval service subse- 

quent to May 1, 1940, die while 

in service on or after date of lump- 

sum leave payment statute of 

Dec. 21, 1944, without having ex- 

ercised statutory right of election 

to be paid for accumulated and 

current accrued annual leave, this 

office will consider claim by de- 

cedent’s beneficiary or estate for 

lump-sum payment for such leave 

on basis that at time of death de- 

cedent was “civilian * * * em- 

ployee” within meaning of sec. 2 

of statute authorizing lump-sum 

leave payments in case of deceased 


Date from which computed—in case of 
employee entering military or naval 
service subsequent to Dec. 21, 1944, 
leave period for which lump-sum 
payment under act of Dec. 21, 1944, 
is to be made should be computed 
over period immediately following 
last day of active civilian duty prior 
to entry into military or naval 


when entering service—fact that, 
because of immediate detail on re- 
imbursable basis back to agency 
from which transferred and induc- 
tion into military service while still 
on detail, employee never rendered 
any services for agency to which 
transferred had no effect upon re- 
quirement of Annual and Sick 
Leave Regs. for transfer of his leave 
credit, so that lending agency is not 
entitled to reimbursement for com- 
pensation equivalent of all employ- 
ee’s accrued leave, for which he has 
received lump-sum payment pur- 
suant to act of Dec. 21, 1944, but 
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only for that representing leave ac- 

crued during detail (17 C. G. 571) _. 

Matters involving date of separation 

or furlough from civilian position. 

See Officers and Employees, separa- 

tion from service, effective date, lump- 

sum leave payment requirements as 
affecting. 

Maximum leave accumulation limi- 
tations as affecting amount paya- 
ble: 

Holding herein to effect that em- 
ployee having more than 90 days’ 
accumulated and current accrued 
annual leave who leaves his 
civilian position at or near end 
of calendar year to enter armed 
forces may be paid lump sum 
under act of Dec. 21, 1944, for all 
accumulated and current accrued 
leave, notwithstanding provisions 
of act of Dec. 17, 1942, allowing only 
90 days’ annual leave to be carried 
over from one year to next, is also 
applicable in case of such em- 
Ployee who does not elect to be paid 
for his leave until after Jan. 1 

Where, at or near the end of calendar 
year, employee enters armed 
forces with more than 90 days’ 
annual leave to his credit, lump- 
sum payment authorized by act 
of Dec. 21, 1944, for all accumu- 
lated and current accrued leave 
may include payment for all cur- 
rent accrued leave as well as 90 days’ 
accumulated leave, even though 
leave period over which lump-sum 
payment is computed extends into 
next calendar year and, under 
act of Dec. 17, 1942, only 90 days’ 
annual leave may be carried over 
from one year to next 

Partial retention of leave credit— 

under act of Dec. 21, 1944, author- 

izing payment in lump sum when 
employee “elects to be paid compen- 
sation for leave in accordance with 
the Act of August 1, 1941, as 
amended * * *,” employee may not 
elect to receive lump sum for part 
of his leave and permit balance to 
remain to his credit.............. » 

Rate at which payable—in case of 

employee entering military or naval 

service subsequent to Dec. 21, 1944, 

employee is entitled under act of 

Dec. 21, 1944, to be paid for all ac- 

cumulated and current accrued 

annual or vacation leave in lump 
sum representing base salary for 
period necessary to exhaust leave, 
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Refunds upon reemployment—Con. 


tary, etc., service—Continued. 
plus normal increment allowed under 
War Overtime Pay Act of 1943 


Quarterly leave credit inclusion—one- 


half day annual leave credit authorized 
under sec. 2.1 (a), Annual Leave Regs. 
for employees continuously employed 
for entire quarter may not be credited 
to employee who was separated from 
service prior to the end of quarter and 
paid lump sum for leave under act of 
Dec. 21, 1944, even though leave 
period over which lump-sum payment 
was computed would expire after end 
of quarter 


Rate at which payable: 


Lump-sum leave payment under act 
of Dec. 21, 1944, to employee who 
resigned between date of act and Dec. 
31, 1944—date on which he would 
complete 18- or 30-month period of 
“service” to entitle him to within- 
grade promotion under act of Aug. 
1, 1941, on Jan. 1, 1945—should be 
computed at his salary rate on date 
of separation, including that covering 
period on and after Jan. 1, 1945.____. 

In any case of final separation from 
service, employee is entitled under 
act of Dec. 21, 1944, to be paid for all 
accumulated and current accrued an- 
nual or vacation leave in lump sum 
representing base salary for period 
necessary to exhaust leave, plus nor- 
mal increment allowed under War 
Overtime Pay Act of 1943 

Proper salary rate to be used in com- 
puting lump-sum payment for em- 
ployee’s leave under act of Dec. 21, 
1944, upon separation from service, 
is that payable under laws and regu- 
lations in effect on date of separation, 
including any prorated overtime 
compensation authorized by War 
Overtime Pay Act of 1943, and regu- 
lations thereunder, regardless of fact 
that leave period over which lump 
sum is computed extends beyond 
June 30, 1945, date said overtime pay 
act expires. See, also, 24 C. G. 768_- 


Refunds upon reemployment: 


Installment or immediate refund re- 
quirement—questions whether re- 
funds of lump-sum leave payments 
under act of Dec. 21, 1944, by separa- 
ated employees, upon reemploy- 
ment prior to expiration of leave 
period covered by payment, should 
be made in installments or in en- 
tirety immediately are for considera- 
tion in first instance by reemploying 
agency; however, act would seem 
to contemplate immediate refund of 
entire amount of lump-sum pay- 


ment, and that such requirement 
should be made condition precedent 
to reemployment 

Salary rate at which refundable—re- 
fund of lump-sum leave payment 
received by separated employee 
pursuant to act of Dec. 21, 1944, 
which act requires if employee is 
reemployed prior to expiration of 
leave period coyered by payment, 
should be made at salary rate upon 
basis of which lump-sum payment 
was computed; that is, at rate re- 
ceived at agency from which sepa- 


Withholding tax matters: 

In event of reemployment of sepa- 
rated employee prior to expiration 
of leave period covered by lump- 
sum payment received pursuant 
to act of Dec. 21, 1944, adjustment 
of amount of income tax withheld 
from lump-sum payment is re- 
quired upon refund of amount 
equal to compensation covering 
unexpired portion of leave period; 
however, amount of such tax ad- 
justment, whether one or two cal- 
endar years be involved, is for 
determination by Commissioner 
of Internal Revenue 

Where separated employee has been 
paid lump sum for his accumu- 
lated and current accrued annual 
leave, pursuant to act of Dec. 21, 
1944, and is reemployed prior to 
expiration of period covered by 
payment, provision of act requiring 
refund of ‘“‘an amount equal to the 
compensation covering the period 
between the date of reemployment 
and the expiration of such leave 
period” contemplates refund of 
gross amount of compensation for 
such unexpired leave period, in- 
cluding tax withheld at time of 
payment—any adjustment being 
matter to be taken care of in em- 
ployee’s income tax returns 


Removal! for cause— Postal Service em- 


ployees generally—Postal Service em- 
ployees removed for cause, who, under 
rules and regulations in effect prior to 
lump-sum leave payment statute of 
Dec. 21, 1944, were not granted ter- 
minal] annual leave (7 ©. G. 757), are 
entitled to lump-sum payments for 
their accrued annual leave pursuant 
to said statute, as well as employees 
in departmental service so removed, 
who, during calendar year 1944 prior 
to Dec, 21, 1944, could not be denied 
terminal annual leave under leave 
regulations then applicable 
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payment statute of Dec. 21, 1944, pro- 
tects right of all employees to annual 
or vacation leave accrued but not 
taken prior to separation from position 
in which leave was earned and which 
is not transferable 

Separation date for purposes of. See 

Officers and Employees, separation from 

service, effective date, lump-sum leave 

payment requirements as affecting. 

Service-credit status of leave period for 

which paid: 

Last day of active service of employee 
receiving lump-sum payment for 
leave under act of Dec. 21, 1944, will 
be date of separation from service, 
and any period between that date 
and date of reemployment, either in 
same or different agency, must be 
regarded as a break in service for 
purpose of determining rights to 
within-grade promotions, transfer of 
sick leave and reemployment bene- 
fits, even though period used as 
measure for computing lump-sum 
payment otherwise would bridge 
over break in service in whole or in 


Provision in lump-sum leave payment 
statute of Dec. 21, 1944, that “Such 
lump-sum payment shall equal the 
compensation that such employee 
would have received had he re- 
mained in the service until the expi- 
ration of the period of such annual 
or vacation leave,”’ serves only as 
formula or rule for computing 
amount of lump-sum payment auth- 
orized under that statute for annual 
or vacation leave with pay, and has 
no application, upon basis that em- 
ployee would have remained in 
service, in respect of any other law_- 


Lump-sum leave payment statute of 
Dec. 21, 1944, does not affect rules 
and regulations controlling transfer 
of sick leave upon transfer or reap- 
pointment of employees and grant 
of within-grade promotions under 
act of Aug. 1, 1941, except that 30-day 
“break in service’’ as defined by sec. 
1.1 (g), Annual and Sick Leave 
Regs., and by sec. 2 (c), Executive 
regulations, respecting within-grade 
promotions, now is to be regarded as 
beginning to run from last day of 
active duty preceding period over 
which lump-sum leave payment is 
computed. 24 G. C, 511, amplified. 


tion, retirement, etc. 

See, also, Officers and Employees, sep- 
aration jrom service, effective date, 
lump-sum leave payment requirements 
as affecting. 

Provisions of act of Dec. 21, 1944, 
respecting lump-sum payments for 
accumulated and current accrued 
annual or vacation leave upon sepa- 
ration from service, are mandatory, 
and terminal annual or vacation 
leave may not be granted imme- 
diately prior to separation from 
service in any case where it is known 
in advance that employee is to be 
separated from service 

Employee retiring for age—70 years— 
may not be granted terminal annual 
leave either immediately prior or 
subsequent to retirement on and 
after date of lump-sum leave pay- 
ment statute of Dec. 21, 1944; instead, 
he must work through last day of 
month in which he reaches 70 years 
of age, at which time he is entitled 
under said statute to receive lump- 
sum payment for all accumulated 
and current accrued annual leave 
to his credit on last day of active 
er 

In view of mandatory nature of lump- 
sum leave payment statute of Dec. 
21, 1944, retiring employee may not 
be granted terminal annual leave 
either immediately prior or subse- 
quent to retirement, whether retire- 
ment be voluntary or involuntary; 
instead, he must work through last 
day of month in which he retires, at 
which time he is entitled under 
statute to receive lump-sum payment 
for all accumulated and current 
accrued leave to his credit on last 
day of active duty 

In view of requirements of the act of 
Dec. 21, 1944, respecting lump-sum 
leave payments to employees trans- 
ferring to positions under other 
leave systems, such an employee may 
not be granted terminal annual or 
vacation leave immediately prior to 
. . ccccrtiiisiteecnnnnene F 

Granting of sick leave immediately 
prior to separation is not aftected by 
act of Dec. 21, 1944, authorizing 
lump-sum payments for accumula- 
ted and current accrued annual or 
cacation leave upon separation from 
service; rather, such sick leave is 
required to be granted and paid for 
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Statutory requirement as affecting grant 


of leave immediately prior to separa- 

tion, retirement, ete.—Continued. 
as leave in accordance with usual 
procedure and may not be combined 
with terminal annual or vacation 
leave to determine amount of lump- 
sum leave payment, except to ex- 
tent necessary to determine tax 
withholding deduction for lump-sum 
leave payments pursuant to Treas- 
ury Dept. circular of Jan. 20, 1945-_-- 

In view of requirements of lump-sum 
leave payment statute of Dec. 21, 
1944, railway mail clerk whose 
retirement is to become effective 
on first of calendar month, pursuant 
to uniform retirement date statute 
of Apr. 23, 1930, may not be granted 
terminal annual leave to prevent 
break between completion of his 
last tour of road duty (last day of 
active service) near end of final 
calendar month of service and 
effective date of retirement; how- 
ever, separation from service before 
first of month does not affect right 
to retirement for which otherwise 
eligible 

Where employee was granted annual 
leave over period during which his 
eligibility for induction into armed 
forces was pending and undeter- 
mined, and was inducted without 
returning to his civilian position, 
date preceding date of induction 
is to be regarded as date of separation 
(military furlough) from civilian 
position for purposes of payment of 
lump sum pursuant to act of Dec. 
21, 1944, for his accrued leave, rather 
than last day of active service. 24 
C. G. 528, distinguished - . . 

Where employee is granted annual 
leave without advance notice that he 
is to resign during or after leave 
period without returning to duty, 
separation date may be fixed, in 
light of lump-sum leave payment 
statute of Dec. 21, 1944, to coincide 
with termination date of pay-roll 
period current when notice of res- 
ignation is received in administra- 
tive office, and lump-sum payment 
made for any leave extending 
beyond that date, so as not to re- 
quire pay-roli adjustments; however, 
adjustment of leave on leave should 
be made in accordance with sec. 
4.2 (b), Annual and Sick Leave 


In view of requirements of sec. 1, 


act of Dec. 21, 1944, respecting 
lump-sum payments for leave upop 
separation from service, temporary 


of leave immediately prior to separa- 

tion, retirement, ete.—Continued. 
employee appointed for period of 
two months may no longer be 
granted terminal annual leave of 
five days immediately prior to end 
of second month of service, as author- 
ized by prior decisions; rather, in 
order to receive credit for five days’ 
annual leave under sec. 2.1 (b), 
Annual Leave Regs., employee must 
render full two-month period of 
service, upon completion of which 
lump-sum payment for his accrued 
leave becomes payable. Cf. 23 


Where, pending action on employee’s 
application for disability retirement, 
administrative office is not certain 
that employee, who is on sick leave, 
is to be retired, lump-sum leave 
payment requirements of act of Dec. 
21, 1944, do not preclude grant of 
annual leave, at expiration of sick 
leave, through pay roll period cur- 
rent when notice is received that 
employee is to be retired; however, 
adjustment should be made for 
leave on leave granted during 
terminal annual or sick leave, as 
required by 24 C. G. 659, id. 735_._-. 


Sundays and holidays: 


Provision in lump-sum leave payment 
statute of Dec, 21, 1944, that “Such 
lump-sum payment shall equal the 
compensation that such employee 
would have received had he re 
mained in the service until the ex- 
piration of the period of such annual 
or vacation leave,”’ serves only as 
formula or rule for computing 
amount of lump-sum payment au- 
thorized under that statute for an- 
nual or vacation leave with pay 
(including Sundays and holidays) - - 

When period of accumulated and cur- 
rent accrued annual leave for which 
employee is to receive lump-sum 
payment under act of Dec, 21, 1944, 
expires at end of day preceding Sun- 
day, holiday, or other nonwork day, 
lump-sum payment may not include 
amount representing compensation 
for such nonwork day. 24 C, G. 526 
amplified _......- 


Temporary employees generally : 


In view of requirements of sec. 1, act 
of Dec. 21, 1944, respecting lump- 
sum payments for leave upon separ- 
ation from service, temporary em- 

. ployee appointed for period of two 
months may no longer be granted 
terminal annual leave of five days 
immediately prior to end of second 
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month of service, as authorized by 
prior decisions; rather, in order to 
receive credit for five days’ annual 
leave under sec, 2.1 (b), Annual 
Leave Regs., employee must render 
full two-month period of service, 
upon completion of which lump- 
sum payment for his accrued leave 
becomes payable. Cf. 23 C. G. 732_. 
Provisions of sec, 1, act of Dec. 21, 
1944, requiring lump-sum leave pay- 
ments to “any civilian officer or 
employee of the Federal Govern- 
ment” upon separation from service 
are applicable to employees entitled 
to leave regardless of tenure of ap- 
pointment, including temporary em- 


Tenure of appointment as affecting en- 
titlement—provisions of sec. 1, act of 
Dee. 21, 1944, requiring lump-sum 
leave payments to “‘any civilian officer 
or employee of the Federal Govern- 
ment” upon separation from service 
are applicable to employees entitled 
to leave regardless of tenure of ap- 
pointment, including temporary em- 


Transfer or reappointment to positions 
not under any leave system, in gen- 
ae transfer or reappointment 
of employees from positions or employ- 
ment sibject to annual leave act of 
Mar, 14, 1936, to other Federal posi- 
tions or employment with salary at- 
tached and not under any leave system 
(see sec. 6.1, subsecs. (c) and (e), 
Annual and Sick Leave Regs., such 
employees may be paid lump sum for 
all non-transferable accumulated and 
current accrued annual leave pursuant 
to act of Dec. 21, 1944; and such pay- 
ments are not to be regarded as salary 
or compensation within meaning of 
dual compensation statutes 

Transfer or separation and reappoint- 

ment to positions under same leave 

system: 
Break in service for one or more days 
as requiring payment: 

Definition of ‘‘break in service’”— 
separation from Federal service for 
30 or more calendar days—appear- 
ing in sec. 1.1 (g), Annual and 
Sick Leave Regs., has no applica- 
tion under act of Dec. 21, 1944, 
providing for lump-sum payments 
for leave upon separation from 
service, and, therefore, if employee 
actually is separated for one or more 
days prior to reappointment tn 
another position under same leave 
system, lump-sum leave payment 
is required and employee will be 
subject to requirement of sec. 1 of 


ment to positions under same leave 
system—Continued. 
Break in service for one or more 

days as requiring payment—C on. 
act regarding refund upon reem 
SS 

Where transfer of per annum em- 
ployee from one agency to another 
under same leave system is not 
accomplished without loss of pay 
for intervening non-workday, re- 
sulting break in service for such 
non-workday need for be regarded 
as requiring lump-sum leave pay- 
ment under act of Dec. 21, 1944, 
but employee’s leave may be trans- 
ferred in accordance with leave 
regulations. 24 C, G. 532, ampli- 


“Employee” appointed as “‘officer”’-- 
appointment of Govt. employee 
as Commissioner of Federal Com- 
munications Commission—service 
in both capacities being under 
same leave system (act of Mar. 14, 
1936)—without break in service, 
does not operate to authorize 
lump-sum payment under act of 
Dec. 21, 1944, for leave earned as 
employee 

Permanent to temporary position— 
under sec. 3, act of Dec. 21, 1944, 
providing for lump-sum payments 
for employees’ leave upon transfer 
between different leave systems, 
employee who transfers from per- 
manent to temporary position in 
another agency—both positions 

falling within purview of annual 
leave statute of Mar. 14, 1936, pro- 
viding for one leave system—is not 
entitled to payment for annual 
leave to his credit at date of trans- 
fer, even though, under sec. 4.9 (b) 
of Annual and Sick Leave Regs., 
it is not mandatory that leave 
credit be transferred 

Transfers generally: 

Transfer between positions under 
same leave system, as distinguished 
from separation and reappointment 
after one or more days, is not separa- 
tion from service within meaning of 
sec. 1, act of Dec. 21, 1944, provid- 
ing for lump-sum payments for 
leave to separated employees, and, 
therefore, lump-sum payment for 
annual or vacation leave to the 
credit of employee making such 
transfer, with consequent need of 
refund, is not required 

When employee is transferred from 
one position to another without 
break in service, there is no 
“separation from service” within 
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ment to positions under same leave 
system—Continued. 

Transfers generally—C ontinued. 
meaning of sec. 1, act of Dec. 21, 
1944, requiring lump-sum payment 
for employees’ leave upon separa- 
tion from service 


Transfers to other leave systems: 


Transfer prior to date of act of Dec. 
21, 1944—employee who transferred 
to enter on duty as Postmaster 
(position under different leave sys- 
tem to which his previously accu- 
mulated and accrued leave could 
not be transferred) prior to date of 
lump-sum leave payment statute of 
Dec. 21, 1944, now has no claim 
under sec. 3 of act for lump-sum 
payment for such previously accu- 
mulated and accrued leave. __-_...-. 

Within same department or establish- 
ment—sec. 3, act of Dec. 21, 1944, 
providing for lump-sum payments 
for leave in cases involving “transfer 
to agencies” under different leave 
systems, may be regarded as author- 
izing payments upon transfer to 
service under different leave system 
in same department or establish- 
ment, so that post office clerk (field 
service) who transfers without break 
in service to P. O. Dept. (depart- 
mental service), latter service being 
under different leave system from 
former, may be paid lump-sum for 
leave accrued up to last day of active 
duty as post office clerk 


Vouchering, information required, etc.: 


Standard pay roll forms are acceptable 
as vouchers in making lump-sum 
leave payments under act of Dec. 21, 
1944; and in support thereof there 
should be shown—in addition to 
information now required as to 
name, grade, salary rate and separa- 
ting action (except retirement 
deductions)—number of days and 
hours of accumulated and current 
accrued annual leave, period over 
which such leave has been computed 
for purpose of determining amount 
of lump-sum payment, and tax 
ee eee a eieaien 

Insofar as concerns audit require- 
ments of this office, postmasters may 
record lump-sum payments for 
accumulated and current accrued 
annual leave authorized by act of 
Dec. 21, 1944, on one voucher, 
regardless of period covered by such 
payment, such voucher to show 
number of days covered by payment 
and notation to effect that expend 
ture was made under provisions of 
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Annual—Continued. 
Military duty: 
Concurrent civilian and military pay. 


See Compensation, double, civilian em- 
ployees on military duty, leave payments. 


Recredit of annual leave upon return to 


civilian duty. See Leaves of Absence, 
annual, recredit of prior accrued leave, 
after military duty. 


Postal Service—lump-sum payments. 
See, generally, Leaves of Absence, annual, 
lump-sum payments. 

Recredit of prior accrued leave: 

After military duty—restoration in other 


than former position—w here employee, 
who left other than temporary position 
to enter armed forces, has met all 
terms and conditions of Selective 
Training and Service Act of 1940, as 
amended, entitling him to reemploy- 
ment in civilian position, and he 
actually is reemployed, even though 
in a different branch of department or 
agency or in a different department or 
agency from one he left to enter armed 
forces, employee is entitled to have his 
unliquidated annual leave and un- 
used sick leave restored 


After service under different leave 


laws—Sec. of State may issue, pursuant 
to authority delegated to him by E. O. 
No. 8189 under 22 U. S. Code 17a, 
a leave regulation applicable to 
Foreign Service officers and employees 
similar to sec. 4.9(b), Annual and Sick 
Leave Regs. (E. O. No. 9414), which 
saves to employees leave accumulated 
and accrued in positions within 
purview of leave acts of Mar. 14, 1936, 
when they transfer without break in 
service to positions outside acts and 
subsequently retransfer to positions 
within purview thereof 


Separation from service: 
Compensation 


equivalent payments. 
See Leaves of Absence, annual, compen- 
sation equivalent payments, separation 
from service. 


Extension of separation date for pur- 


pose of granting other leave—in the 
case of employee who is to be separated 
from service where only annual leave is 
applied for, or if sick leave is applied 
for and denied, and termination date 
once is fixed to be effective at termina- 
tion of annual leave, sec. 4.2 (b), An- 
nual and Sick Leave Regs., prohibits 
extension of such fixed date of separa- 
tion by grant of sick leave 


Leave on leave. See Leaves of Absence, 


annual, leave on leare, during terminal 
leave with pay. 


Matters affected by lump-sum leave 


payment statute of Dec. 21, 1944... See 
Leaves of Absence, annual, lump-sum 
Payments. 
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Resignation date fixing in general: 


LEAVES OF ABSENCE—Continued. 
Annual—Con 
Temporary employees—Con 
Leave on leave during terminal leave 


Under Annual and Sick Leave Regs., 
employee who is required by reason 
of ill health to leave active service 
and resign, which action properly is 
supported by doctor’s certificate, 
may be granted all cf his accumu- 
lated and current accrued sick and 
annual leave as continuous period, 
without return to duty, upon basis 
of application therefor filed along 
with tender of resignation prior to 
expiration of leave, and date of resig- 
nation may be fixed so as to grant 
such sick and annual leave. 23 
C. G. 688, amplified. .............. 


Where employee who is required by 
reason of il] health to resign—prop- 
erly substantiated by doctor's cer- 
tificate—states in his resignation 
that it is to become effective at ex- 
piration of whatever leave to which 
he may be entitled, his resignation 
may be regarded also as constituting 
application for all accumulated and 
current accrued sick and annual 
leave, so that administrative office, in 
its discretion, may fix termination 
date at expiration of annual and sick 
leave granted as continuous period_. 


Temporary employees: 


Effect of suspension from duty—sec. 
4.4, Annual and Sick Leave Regula- 
tions—which is applicable to tempo- 
rary and indefinite employees as well 
as to permanent employees—relating 
to reduction of leave credit for periods 
of suspension from duty, provides for 
reduction only where period of sus- 
pension is “in excess of three days,” 
and, therefore, period of suspension of 
three days or less of temporary em- 
ployee will not break continuity of 
service for month so as to cause loss of 
leave credit for that month on account 
of fractional month’s service 


Leave accrual as affected by transfer to 
permanent position during service 
month—in absence of any rule in con- 
trolling law or regulations respecting 
accrual of annual leave by temoprary 
employees where service month is in- 
terrupted by transfer or reappoint- 
ment as permanent employee without 
break in service, service performed as 
permanent employee during remainder 
of service month running at time of 
such transfer or reappointment may 
be regarded as service as temporary 
employee for leave accrual purposes, 
and service as permanent employee 
will begin to run from end of such 
service month. 24 C. G. 215, distin- 


with pay—in view of requirements of 
sec. 1, act of Dec. 21, 1944, respecting 
lump-sum payments for leave upon 
separation from service, temporary 
employee appointed for period of two 
months may no longer be granted 
terminal annual leave of five days 
immediately prior to end of second 
month of service, as authorized by 
prior decisions; rather, in order to 
receive credit for five days’ annual 
leave under sec. 2.1 (b), Annual Leave 
Regs., employee must render full two- 
month period of service, upon comple- 
tion of which lump-sum payment for 
his accrued leave becomes payable. 
Cf. 23 C. G. 732 

Status of employees appointed for “not 
to exceed one year”—even though ex- 
act date of termination be not stated 
in employees’ appointments, where 
limitation of “‘not to exceed one year” 
is included, employees are to be re- 
garded as “‘temporary” within mean- 
ing of sec. 1.1 (c), Annual and Sick 
Leave Regs., which defines ‘temporary 
employees” as those appointed for 
definite periods of time not exceeding 


Tours of duty of 24 hours on alternate 


days—compensation equivalent pay- 
ments upon separation from service— 
compensation payable for terminal an- 
nual leave of per annum employee as- 
signed to shift of 24 hours of continuous 
duty on alternate days from 8 a. m. one 
day until 8 a. m. following day, with 24- 
hour rest period in between—thus work- 
ing part of each calendar day—may be 
computed on basis of considering em- 
ployee entitled to 2 days’ compensation 
for each 24-hour tour of duty and to Ma 
of 2/360 of his annual salary for each hour 
of leave for which he is to be paid. 22 
C. G. 119, amplified 


Transfers: 


Between positions covered by different 
leave laws: 

Foreign Service officers and employees 
—transfer of leave credits of officers 
and employees transferred from or to 
Foreign Service to or from positions 
under different leave systems may 
not be authorized by regulations 
promulgated by Sec. of State under 
authority vested in him by E. O. 
No. 8189 to promulgate regulations 
controlling accumulation, crediting, 
and charging of leave of Foreign 
Service officers and employees 

In general—transfer of leave credits 
between service or employment 
under different leave systems is 
not now authorized by law and may 
not be authorized by regulation 
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Annual—Continued. 

Transfers—Continued. 

Effect, generally, of lump-sum leave 
payment requirements.—where trans- 
fer of per annum employee from one 
agency to another under same leave 
system is not accomplished without 
loss of pay for intervening non-work- 
day, resulting break in service for 
such non-workday need not be re- 
garded as requiring lump-sum leave 
Payment under act of Dec. 21, 1944, 
but employee’s leave may be trans 
ferred in accordance with leave reg- 
ulations. 24 C. G. 532, amplified ___._- 

Effect of immediate detail back to 
agency from which transferred— 
fact that, because of immediate detail 
on reimbursable basis back to agency 
from which transferred and induction 
into military service while still on 
detail, employee never rendered any 
services for agency to which trans- 
ferred had no effect upon requirement 
of Annual and Sick Leave Regs. for 
transfer of his leave credit.............- 

Money equivalents. See Leaves of Ab- 
sence, annual, compensation equivalent 
payments. 

Court—period of official duty witness 

service as constituting—employee on 

terminal leave when called to testify for 

U. 8. as to information obtained in course 

of his employment is on active duty 

rather than court leave during such 
service as witness, and is entitled to ex- 
tension of his final separation date by 
period of witness service, notwithstanding 
inclusion in sec. 1.1 (f), Annual and Sick 
Leave Regs., of “leave for attending court 
as a witness on behalf of the United States”’ 
within definition of “Court leave,” and 
prohibition in sec. 4.2 (b) of regulations 
prohibiting extension of final date of 
separation by granting of such leave... -..- 

Furlough—without pay. See Leaves of Ab- 

sence, without pay. 

Military: 

Retired personnel on active duty— 
right to leave accumulated prior to re- 
tirement—Navy officer placed on retired 
list but retained on active duty may 
not take or be granted leave which 
accumulated prior to effective date of 
Cis oe ok cent cdttnltve cedvswonse 

Terminal leave of Navy enlisted men 
holding temporary officer rank—rate at 
which payable—while, as contemplated 
by sec. 10, act of July 24, 1941, Navy 
enlisted men temporarily appointed as 
officers under authority of that act must 
be regarded as reverting to permanent 
enlisted status upon relief from active 
duty under temporary appointments, 

temporary officers relieved from all 
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Military—Continued. 


active duty under their temporary 
appointments and ordered home with 
view to discharge from naval service or 
transfer to Fleet Naval Reserve at 
expiration of their leave which accrued 
during their temporary appointments 
may be continued in duty status of 
temporary officers until expiration of 
accrued leave 


Sick: 


Accrual—leave on leave with pay See 
Leaves of Absence, annual, leave on 
leave. 


Advances: 
Death of employee as affecting necessity 


for application and medical certifi- 
cate: 


Where employee absent from duty on 
account of illness dies without 
making application for advance 
sick leave, fact of death is sufficient 
to show “serious disability or ail- 
ment”’ on account of which advance 
of leave is authorized by sec. 3, act 
of Mar. 14, 1936, and sec. 3.8, Sick 
Leave Regs., and, also, is sufficient 
to dispense with requirement of 
formal application and medical 
certificate otherwise required by 
regulations; hence, leave status of 
employee over period prior to death 
may be considered administratively 
0 aa 

While Sick Leave Regs. require as 
condition to granting of advanced 
sick leave that application therefor 
be made if and when employee 
returns to duty, nevertheless, in 
event of death before application is 
made, administrative office is not 
precluded from granting advanced 
sick leave without such application, 
within limits of applicable law and 
regulations, over period immediately 
prior to death resulting from illness 
or disability which caused death. .--- 

Applications: 

Death of employee as dispensing with 
necessity—while Sick Leave Regs. 
require as condition to granting of ac- 
crued or advanced sick leave that ap- 
plication therefor be made if and when 
employee returns to duty, neverthe- 
less, in event of employee’s death 
before application is made, administra- 
tive office is not precluded from grant- 
ing without such application either 
accrued or advanced sick leave, within 
limitations of applicable law and regu- 
lations, over period immediately prior 
to death resulting from illness or dis- 
ability which caused employee’s ab- 
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Applications—Continued. 

Resignation requesting that it be effec- 
tive at end of leave to which entitled 
as constituting application—where em- 
ployee who is required by reason of ill 
health to resign—properly substanti- 
ated by doctor’s certificate—states in 
his resignation that it is to become 
effective at expiration of whatever 
leave to which he may be entitled, his 
resignation may be regarded also as 
constituting application for all accu- 
mulated and current accrued sick and 
annual leave, so that administrative 
office, in its discretion, may fix termi- 
nation date at expiration of annual 
and sick leave granted as continuous 


Compensation equivalent payments: 
Rate at which payable: 

General rule—rate of conpensation 
payable during leave is same rate 
paid while employee is working at 
time of taking leave, regardless of 
rate received when leave was earned, 
unless otherwise provided by statute. 

Rate inclusive of compensation differ- 
ential—employee coming within 
purview of forty-hour week statute 
of Mar. 28, 1934, who is granted au- 
thorized leave of absence with pay 
from regular tour of duty at night is 
entitled to receive during absence 
regular rate of compensation (includ- 
ing night differential) for night duty 
received by him when he goes on 
leave, whether for short or long 
period; but employee rotating on 
day and night shifts who is granted 
leave while not on night shift and 
not receiving night differential is not 
entitled to night differential while 


39, 155, 189, 550 


Differential—scope of statutory right, in 
general—leave differential for foreign 
service saved by secs. 5, Annual and 
Sick Leave Acts of Mar. 14, 1936, relates 
only to foreign service coming within 
purview of those statutes, exclusive of 
service under other leave laws such as 
that applicable to officers and employees 
of Foreign Service. ..................- oe 

Employees temporarily engaged on con- 
struction work at hourly rates—defini- 
tion generally—definition of ‘‘tempo- 
rary employees” (those appointed for 
definite periods of time not exceeding 1 
year) in sec. 1.1 (c), Annual and Sick 
Leave Regs., is determinative, also, of 
whether employees are to be classed as 
“temporary employees engaged on con- 
struction work .at hourly rates’ within 
meaning of sec. 1, annual leave statute 
of Mar. 14, 1936, which excludes such 
employees from leave benefits provided 
thereby, and, therefore, hourly rate con- 


struction employees appointed for sea- 
son or duration of job are or are not en- 
titled to leave depending upon whether 
their appointments are without limita- 
tion or are limited to not to exceed one 


Leave differential rights—leave differ- 
ential for foreign service saved by secs. 
5, Annual and Sick Leave Acts of 
Mar. 14, 1936, relates only to foreign 
service coming within purview of those 
statutes, exclusive of service under 
other leave laws such as that applica- 
ble to officers and employees o iFor- 
eign Service 

Recredit of prior accrued leave after 
service under different leave laws— 
Sec. of State may issue, pursuant to 
authority delegated to him by E. 0. 
No. 8189 under 22 U. 8S. Code 17a, a 
leave regulation applicable to Foreign 
Service officers and employees similar 
to sec. 4.9 (b), Annual and Sick Leave 
Regs. (E. O. No. 9414) which saves to 
employees leave accumulated and ac- 
crued in positions within purview of 
leave acts of Mar. 14, 1936, when they 
transfer without break in service to 
positions outside acts and subse- 
quently retransfer to positions within 
purview thereof 

Scope of Sec. of State’s regulation is- 
suance authority—authority of Sec. of 
State under E. O. No. 8189, issued 
pursuant to 22 U. S. Code 17a, to pro- 
mulgate regulations controlling accu- 
mulation, crediting, and charging of 
leave of Foreign Service officers and 
employees does not include authority 
to promulgate leave regulations which 
would affect such personnel while 
serving in positions under different 
leave systems either prior or subse- 
quent to service in Foreign Service. -- 

Transfer of leave credits to or from 
positions under different leave laws— 
transfer of leave credits of officers ana 
employees transferred from or to For- 
eign Service to or from positions under 
different leave systems may not be 
authorized by regulations promul- 
gated by Sec. of State under authority 
vested in him by E. O. No. 8189 to 
promulgate regulations controlling ac- 
cumulation, crediting, and charging 
of leave of Foreign Service officers and 
employees 

Forty-hour week employees: 
Days outside regular tour of duty: 
Employees subject to 40-hour week 
statute of Mar. 28, 1934, who are 
excused from working (because of 
illness or otherwise) on Saturday 
on which they would otherwise be 
required to work under present 











Sick—Continued. 
Forty-hour week employees—Continued. 
Days outside regular tour of duty—Con. 
war-emergency schedules, although 
it is not within their regular 40-hour 
weekly tour of duty (Monday 
through Friday), may not be 
granted or charged sick leave for 
that day, whether or not the Satur- 
day be a legal holiday. -............. 
In case of employees subject to 40-hour 
week statute of Mar. 28, 1934, whose 
weekly tour of duty is Monday 
through Friday, Saturdays are 
“nonwork days established by 
Federal statute’ which are excluded 
as days of sick leave by act of Mar. 
2, 1940, and sec. 4.5, Annual and 
Sick Leave Regs., even though, 
under present war-emergency sched- 
ules, work on Saturdays is regularly 
RE ncnatindmepiuntaasseusdiaiass 
Granting of—immediately prior to annual 
leave period for which lump-sum pay- 
ment made—granting of sick leave im- 
mediately prior to separation is not 
affected by act of Dec. 21, 1944, author- 
izing lump-sum payments for accumu- 
lated and current accrued annual or 
vacation leave upon separation from 
service; rather, such sick leave is required 
to be granted and paid for as leave in 
accordance with usual procedure and 
may not be combined with terminal 
annual or vacation leave to determine 
amount of lump-sum leave payment, 
except to extent necessary to determine 
tax withholding deduction for lump-sum 
payments pursuant to Treasury Dept. 
circular of Jan. 20, 1945................- 
Indefinite-period employees—effect of 
suspension from duty—sec. 4.4, Annual 
and Sick Leave Regulations—which is 
applicable to temporary and indefinite 
employees as well as to permanent em- 
Ployees—relating to reduction of leave 
credit for periods of suspension from 
duty, provides for reduction only where 
period of suspension is “in excess of 
three days,”’ and, therefore, period of 
suspension of three days or less of in- 
definite employee will not break con- 
tinuity of service for month so as to 
cause loss of leave credit for that month 
on account of fractional month’s service. 
Joint U. S.-foreign government employ- 
ees generally—persons employed and 
supervised jointly by U. 8. and British 
Govts. on work of Anglo-American 
Caribbean Commission and devote no 
particular period of their employment 
exclusively to work of either government 
are not “officers” or “employees” of 
U. 8. within meaning of sucb statutes 
as annual and sick leave acts of Mar. 14, 
ee srbbboutscustonebebeoecs 
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effect of subsequent reappointment— 
where employee has been paid for 
his unused annua! leave upon separa- 
tion from service by resignation and, 
hence, under express provisions of 
sec. 4.2 (b), Annual and Sick Leave 
Regs., accrual of leave during period 
of terminal leave was precluded, 
reappointment within 30 days, that 
is, without break in service within 
meaning of sec. 1.1 (g) of regulations, 
does not operate retroactively to en- 
title him to accrue leave during such 
period; however, any sick leave to 
his credit at the time of his resignation 
may be transferred in accordance 
WEINER, octet Se 


Leave immediately prior to period for 


which lump-sum payment made: 
Where employee, without giving 
advance notice or returning to duty, 
resigns or applies for retirement 
while on sick or annual leave, 
separation date may be fixed, in 
light of lump-sum leave payment 
statute of Dec. 21, 1944, to coincide 
with termination date of pay-roll 
period current when notice is re- 
ceived in administrative office so 
as not to require pay-roll adjust- 
ments; however, adjustment of 
leave on leave should be made in 
accordance with sec. 4.2 (b) of 
Annual and Sick Leave Regs. 24 
oo ee 
Where, pending action on employee’s 
application for disability retire- 
ment, administrative office is not 
certain that employee, who is on 
sick leave, is to be retired, lump-sum 
leave payment requirements of act 
of Dec. 21, 1944, do not preclude 
grant of annual leave, at expiration 
of sick leave, through pay roll 
period current when notice is re- 
ceived that employee is to be retired; 
however, adjustment should be 
made for leave on leave granted 
during terminal annual or sick 
leave, as required by 24 C. G. 659, 


Return to duty requirement as applied 


to transfers—provisions of sec. 4.2 (a), 
Annual and Sick Leave Regs., that 
“leave shall accrue to an employee 
while in a leave-with-pay status 
providing he returns to duty” apply 
not only when there is return to duty 
in agency which granted leave but, 
also, when there is return to duty in 
another agency subject to annual and 
sick leave acts of Mar. 14, 1936, to 
which employee has been transferred 





LEAVES OF ABSENCE-—Continued. Pags¢ | LEAVES OF ABSENCE-—Continued. Page 
Sick—Continued. 

Leave on leave: 

During terminal leave with pay— 
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Leave on leave—Continued. 

without a break in service as contem- 

Plated by secs. 4.9 (a) and 1.1 (g) of 

regulations 

Military duty—recredit of sick leave upon 
return to civilian duty. See Leaves of 
Absence, sick, recredit of prior accrued 
leave, after military duty. 

Physicians’ or other practitioners’ cer- 
tificates—death of employee as dispens- 
ing with necessity—where employee 
absent from duty on account of illness 
dies without making application for 
advance sick leave, fact of death is 
sufficient to show “serious disabilty or 
ailment” on account of which advance 
of leave is authorized by sec. 3, act of 
Mar. 14, 1936, and sec. 3.8, Sick Leave 
Regs., and, also, is sufficient to dispense 
with requirement of formal application 
and medical certificate otherwise re- 
quired by regulations; hence, leave 
status of employee over period prior to 
death may be considered administra- 
tively after death.--. 

Recredit of prior accrued leave: 

After military duty: 

Permanent employees serving in tem- 
porarily held positions when enter- 
ing armed forces: 

As War Service Reg. IX authorizes 
transfers between Govt. agencies 
with reemployment benefits, per- 
manent employee who was trans- 
ferred to another agency tempo- 
rarily to perform duties of another 
employee on military furlough 
prior to his own entry into armed 
forces has same standing, insofar 
as concerns reemployment rights 
under Selective Training and 
Service Act of 1940 or statutes in 
pari materia, as employees simi- 
larly promoted within same 
agency before entry into armed 
forces and, therefore, is subject to 
same rules, stated herein, respect- 
ing recrediting of previously ac- 
crued sick leave 

Employee who, after military duty, 
is restored to position to which he 
previously had been promoted 
from permanent position tempo- 
rarily to perform duties of another 
employee absent on military duty, 
in which position he had no statu- 
tory reemployment rights, is en- 
titled to be recredited with pre- 
viously accrued sick leave to ex- 
tent of any such leave that was 
transferable under leave regula- 
tions from permanent position 
originally held to position he held 
when he entered armed forces and 
which was to his credit at that 
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Recredit of prior accrued leave—Con. 
After military duty—Continued. 


Restoration in other than former posi- 
tion: 


Where employee, who left other than 
temporary position to enter armed 
forces, has met all terms and con- 
ditions of Selective Training and 
Service Act of 1940, as amended, 
entitling him to reemployment in 
civilian position, and he actually 
is reemployed, even though in a 
different branch of department or 
agency or in a different depart- 
ment or agency from one he left 
to enter armed forces, employee is 
entitled to have his unliqiudated 
annual leave and unused sick 
leave restored 

Employee who entered upon active 
Coast Guard duty from position 
with Tennessee Valley Authority 
and who, upon release from active 
duty and meeting reemployment 
conditions of Selective Training 
and Service Act of 1940, as 
amended, was reemployed by 
Federal Security Agency is en- 
titled to be credited in her present 
position with sick leave accumu- 
lated prior to entry on duty with 


After service in position under different 
leave laws—Sec_of State may issue, pur- 
suant to authority delegated to him by 
E. O. No. 8189 under 22 U. 8. Code 17a, 
a leave regulation applicable to For- 
eign Service officers and employees 
similar to sec. 4.9 (b), Annual and Sick 
Leave Regs. (E. O. No. 9414), which 
saves to employees leave accumulated 
and accrued in positions within pur- 
view of leave acts of Mar. 14, 1936, 
when they transfer without break in 
service to positions outside acts and 
subsequently retransfer to positions 
within purview thereof 


Separation from service: 

Discretionary granting authority gen- 
erally—under Annual and Sick Leave 
Regs., granting of sick leave, as dis- 
tinguished from annual leave, upon 
termination of service is administra- 
tive matter not subject to review or 
revision by this office 


Extension of separation date for purpose 
of granting—in the case of empioyee 
who is to be separated from service 
where only annual leave is applied for, 
or if sick leave is applied for and 
denied, and termination date once is 
fixed to be effective at termination of 
annual leave, sec. 4.2 (b), Annual and 
Sick Leave Regs., prohibits extension 
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of such fixed date of separation by 
grant of sick leave 

Leave on leave. Seo Leaves of Absence, 
sick, leave on leave, during terminal leave 
with pay. 

Resignation date fixing in general— 
where employee who is required by 
reason of ill health to resign—properly 
substantiated by doctor’s certificate— 
states in his resignation that it is to 
become effective at expiration of what- 
ever leave to which he may be en- 
titled, his resignation may be regarded 
also as constituting application for all 
accumulated and current accrued sick 
and annual leave, so that administra- 
tive office, in its discretion, may fix 
termination date at expiration of an- 
ual and sick leave granted as contin- 
uous period 

Resignation effective after continuous 
period of annual and sick leave, with- 
out return to duty—under Annual 
and Sick Leave Regs., employee who 
is required by reason of ill health to 
leave active service and resign, which 
action properly is supported by doc- 
tor’s certificate, may be granted all of 
his accumulated and current accrued 
sick and annual leave as continuous 
period, without return to duty, upon 
basis of application therefor filed along 
with tender of resignation prior toexpi- 
ration of leave, and date of resignation 
may be fixed so as to grant such sick 
and annual leave. 23 Comp. Gen. 


Retirement—in view of sec. 2 (a), Civil 
Service Retirement Act, as amended, 
providing that employee may not be 
paid salary, pay, or compensation of 
civilian office or position for any period 
after last day of month in which he 
attains automatic retirement age, 
employee who was on sick leave at 
time he would otherwise be subject 
to retirement may not be carried on 
rolls beyond the date prescribed by 
said act, for the purpose of granting 
accumulated sick leave 

Substitution for leave without pay—after 
death—rule that leave status of em- 
ployee over period prior to separation 
may be considered administratively 
after separation may be applied under 
sick leave act of Mar. 14, 1936, and regu- 
lations thereunder, so as to authorize 
substitution, after death of employee, 
of sick leave for leave without pay for 
period prior to date of death.........-.. 


Sundays and holidays. See Sundays and 
Holidays, leaves of absence, sick. 


Effect of suspension from duty—sec. 
4.4, Annual and Sick Leave Regula- 
tions—which is applicable to tempo- 
rary and indefinite employees as well 
as to permanent employees—relating 
to reduction of leave credit for periods 
of suspension from duty, provides for 
reduction only where period of sus- 
pension is “tin excess of three days,’’ 
and, therefore, period of suspension 
of three days or less of temporary em- 
ployee will not break continuity of 
service for month so as to cause loss 
of leave credit for that month on 
account of fractional month’s service- 


Status of employees appointed for “not 


to exceed one year”—even though 
exact date of termination be not stated 
in employees’ appointments, where 
limitation of ‘“‘not to exceed one year’’ 
is included, employees are to be re- 
garded as “‘temporary’’ within mean- 
ing of sec. 1.1 (c), Annual and Sick 
Leave Regs., which defines ‘‘tempo- 
rary employees” as those appointed 
for definite periods of time not exceed- 


Between positions covered by different 


leave laws: 

Foreign Service officers and employ- 
ees—transfer of leave credits of 
officers and employees transferred 
from or to Foreign Service to or from 
positions under different leave sys- 
tems may not be authorized by 
regulations promulgated by Sec. of 
State under authority vested in him 
by E. O. No, 8189 to promulgate 
regulations controlling accumulation, 
crediting, and charging of leave of 
Foreign Service officers and employ- 


In general—transfer of leave credits 
between service or employment 
under different leave systems is 
not now authorized by law and 
may not be authorized by regula- 


Break in service—annual leave period 


for which lump-sum payment made— 
last day of active service of employee 
receiving lump-sum payment for 
leave under act of Dec. 21, 1944, will 
be date of separation from service, 
and any period between that date 
and date of reemployment, either in 
same or different agency, must be re- 
garded as a break in service for pur- 
pose of determining rights to transfer 
of sick leave even though period used 
as measure for computing lump-snm 
payment otherwise would bridge over 
break in service in whole or in part... 
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Transfers—Continued. 

Effect, generally, of annual leave lump- 
sum payment requirements—lump- 
sum leave payment statute of Dec. 21, 
1944, does not affect rules and regula- 
tions controlling transfer of sick leave 
upon transfer or reappointment of em- 
ployees except that 30-day “break in 
service’ as defined by sec 1.1 (g), 
Annual and Sick Leave Regs., now 
is to be regarded as beginning to run 
from last day of active duty preceding 
period over which lump-sum leave 
payment is computed. 24 C. G. 51l, 
amplified 

Effect of immediate detail back to 
agency from which transferred—fact 
that, because of immediate detail on 
reimbursable basis back to agency 
from which transferred and induction 
into military service while still on de- 
tail, employee never rendered any 
services for agency to which trans- 
ferred had no effect upon requirement 
of Annual and Sick Leave Regs. for 
transfer of his leave credit 

Reemployment after terminal leave in 
another agency—where employee has 
been paid for his unused annual leave 
upon separation from service by resig- 
nation and, hence, under express pro- 
visions of sec, 4.2 (b), Annual and Sick 
Leave Regs., accrual of leave during 
period of terminal leave was precluded, 
reappointment within 30 days, that is, 
without break in service within mean- 
ing of sec. 1.1 (g) of regulations, does 
not operate retroactively to entitle him 
to accrue leave during such period; 
however, any sick leave to his credit 
at the time of his resignation may be 
transferred in accordance with sec. 4.9. 

Sundays and holidays. See Sundays and 

Holidays, leaves of absence. 

Traveling expenses. See Traveling Ex- 

penses, leaves of absence. 

Without pay: 

Administrative authority generally— 
granting of leave of absence without pay 
is within administrative discretion in 
respect of any period of time, including 
period immediately following restoration 
of an employee to his civilian position 
after discharge from active military or 
naval service, although employee does 
not have vested right to such leave 

After military duty: 

Continuance of military furlough status 
without restoration to civilian posi- 
tion. See Officers and Employees, re- 
instatements, after military duty, post- 
ponement. 

Immediate granting of upon restoration 
to civilian position—pursuant to ad- 
ministrative discretion to grant leave 
of absence without pay in respect of 


After military duty—Continued. 
any period of time, employee entitled 
to reemployment benefits of Selective 
Training and Service Act of 1940 after 
military or naval service may be re- 
stored to civilian position in leave- 
without-pay status, provided it be 
determined administratively that all 
statutory conditions entitling him to 
restoration are then met, including 
determination that he is physically 
and mentally qualified to perform 
duties of position to which he is re- 


Authority to place civilian employees in 
furlough status during military duty— 
in general—24 C. G. 491, respecting re- 
employment rights, etc., of war service 
appointees who enter upon military 
duty, in light of Atty. Gen.’s opinion of 
May 26, 1943, requires no change in 
existing administrative procedure re- 
garding granting of military furlough to 
such appointees; however, since placing 
of employees upon military furlough can 
have no legal force and effect to preserve 
civilian status after effective date of fur- 
lough, it would seem that proper pro- 
cedure would be to separate war service 
appointees from their civilian positions 
upon entry into armed forces 

Compensation deductions: 

Absence on thirty-first day of month— 
in absence of specific provision in act 
of June 30, 1906, prescribing amount 
for deduction from compensation for 
part of day’s unauthorized absence on 
thirty-first day of month, deduction 
should be made on basis prescribed by 
administrative rules for making deduc- 
tion for any other fractional day of 
leave without pay or unauthorized 
absence; that is, on basis of actual 
number of hours of absence, or mini- 
mum deduction of one day’s salary or 
other prescribed minimum 


Employees with irregular work sched- 
ules—in case of full time employee 
whose administratively fixed work- 
week is irregular with varying lengths 
of workdays during week, act of June 
30, 1906, establishing 1/360 of annual 
salary of employees as pay for one day 
does not require that 1/360 of such sal- 
ary be deducted for each day’s absence 
on leave without pay, but, rather, 
method may be adopted whereby 
hour’s work is evaluated as 1/8 of 1/360 
of annual salary, where 48-hour weekly 
tour of duty is established, and deduc- 
tions for fractional day’s or week’s 
leave without pay made on that basis. 
22 C. G. 683, distinguished. 

Furlough for military duty period and 
leave without pay generally, distin- 
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Without pay—Continued. 
guished—granting of military furlough 
without pay to civilian employees enter- 
ing armed forces is not the same as grant- 
ing ordinary leave without pay, since, 
under such military furlough, employees 
hold status in armed forces which is in- 
compatible with civilian status_......-. 

Granting of for military duty period as 
affecting rights in civilian status, in 
general—it would not appear that civil- 
ian status of persons who have entered 
armed forces from Federal civilian posi- 
tions is preserved for retirement purposes 
while they are serving in armed forces 
or thereafter prior to restoration to civil- 
ian positions as provided by sec. 8, Selec- 
tive Training and Service Act of 1940, as 
amended, or statutes in pari materia, 
regardless of whether such persons are 
carried on civilian rolls as on military 
furlough without pay or separated from 


Pay roll information required. See Pay 
Rolls, information required, employees in 
leave without pay status. 

Substitution of sick leave. See Leaves of 
Absence, sick, substitution for leave without 
pay. 

LEGISLATION: 

Private acts—survival of deceased payee’s 
rights. See Decedents’ Estates, survival of 
rights granted by private act. 

Statutory construction. See Slatutory Con- 
siruction. 

LODGINGS: 

See Subsistence, lodgings. 
MAILS: 

See Post Office Department, mails. 
MARRIAGE: 

See Husband and Wife, marriage. 
MEALS: 

See Subsistence. 

MEDICAL TREATMENT: 

Private—leaves of absence—military, na- 
val, etc., personnel— Coast Guard enlisted 
men generally—rules applicable to pay- 
ment for emergency civilian medical treat- 
ment and hospital care of Navy enlisted 
men while on authorized leave or liberty 
(23 Comp. Gen. 980) are applicable, under 
such circumstances, to Coast Guard en- 
listed men serving during war as part of 

Veterans’ Administration beneficiaries— 
veterans assigned to Govt. agencies for 
training and _ rehabilitation—appropria- 
tion chargeable with expenses—disabled 
veterans assigned by Veterans’ Admin., 
under authority of act of Mar. 24, 1943, to 

Forest Service for training and rehabilita- 

tion—any work performed or services ren- 

dered being merely incidental to primary 
object of assignment—may not be con- 
sidered Forest Service employees so as to 
be entitled to medical treatment under 
sec. 6, act of Mar. 3, 1925, etc.; instead, any 


573 


573 


expenses of medical care must be borne by 

Veterans’ Admin. appropriation specifi- 

cally made available for purpose. 22 C. 

G. 995, distinguished 

MEETINGS: 
See Conventions, Associations, Etc. 
MEMBERSHIP DUES AND FEES: 
See Fees, membership. 
MILEAGE: 
Active duty—release from active duty.—See 
Mileage, release from active duty. 
Air travel—circuitous routes.—See Mileage, 
routes, circuitous 
Change from per diem during temporary 
duty status: 

In general—additional temporary duty 
orders, under which mileage was payable, 
issued to naval officer while he was at 
temporary duty station under prior orders 
prescribing reimbursement on per diem 
basis—there being unauthorized com- 
bination of mileage and per diem during 
particular travel status period—are in- 
effective to terminate officer’s per diem 
status under his original orders, and, 
therefore, he is entitled to allowance on 
per diem basis under both orders, less 
any mileage received thereunder. 23 
C. G. 713, distinguished. -.............. 

Return by other transportation modes 
from station to which travel performed 
by air—mileage may be allowed to Navy 
officers for travel performed by trans- 
portation modes other than air in return- 
ing from temporary stations to which 
they had traveled by air under orders 
providing for payment of per diem only 
while in air travel status, provided it be 
shown that no per diem was paid for 
time at temporary station............... 

Change of station—routes. See Mileage, 
routes. 
Headquarters: 

Automobiles, use of privately owned: 
Bridges intersected by corporate limits 

of headquarters city: 

Since bridges leading from San Fran- 
cisco intersect city’s corporate limits 
at definitely known or ascertainable 
points located at stated distances 
from bridge approaches, civilian in- 
spectors stationed in San Francisco 
who are entitled under sec. 116, 
Naval Appro., Act, 1945 to 3 cents 
per mile for travel by privately 
owned automobile within their offi- 
cial stations should be paid mileage 
at 3-cent rate to actual city limits on 
bridges, and not merely to bridge 
approaches. 22 C. G. 572, distin- 


Since points at which corporate limits 
of San Francisco intersect bridges 
leading from that city definitely are 
known or ascertainable as being lo- 
cated at stated distances beyond 
bridge approaches and since all ap- 
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Automobiles, use of privately owned— 
Continued. 
Bridges intersected by corporate limits 
of headquarters city—Continued. 
proaches are within same State, 
points from which mileage for travel 
by privately owned automobile 
“away from his designated post of 
duty” is payable under act of Feb. 
14, 1931, as amended, in case of em- 
ployee with headquarters in San 
Francisco, may not be regarded as 
bridge approaches; rather, such mile- 
age for travel on bridges is payable 
only for distances beyond actual 
corporate limits. 22 C. G. 572, in- 
volving Holland Tunnel, distin- 


In lieu of transportation in kind for enlisted 


men. See Transportation, enlisted men, 
commutation. 


Leaves of absence: 


Return from place of leave: 
Cancellation orders received after ex- 
piration of leave: 

General rule that Army officer ordered 
to return to his station from place of 
leave prior to expiration of his leave 
must bear expense of return is not 
for application to deny payment of 
mileage from officer’s home to which 
he had been ordered in connection 
with his release from active duty, 
where amending orders continuing 
his active duty status for purposes 
of further hospitalization and can- 
celling unexpired portion of leave 
originally granted were not received 
until after expiration of leave period. 

General rule that officer ordered to 
return to his station from place of 
leave prior to expiration of leave 
may not be paid mileage is not for 
application unless orders requiring 
return are received prior to expira- 
tion of granted leave__...........-.. 


Military personnel on civilian duty. See 


Details, military, naval, etc., personnel, 
civilian duty, travel erpense reimbursement. 


Orders. See Orders, travel. 
Personal convenience—routes. See Mile- 


age, routes. 


Release from active duty: 


Advance payment—place to which en- 
titled—place of active-duty orders re- 
ceipt v. home of record—Naval Reserve 
officers released from active duty on or 
after Oct. 1, 1944—effective date of sec. 7, 
act of Sept. 7, 1044, authorizing advance 
payment of mileage to reserve officers 
from place of release to place from which 
ordered to active duty--may be paid 
mileage prior to performance of travel 
only when claimed to place from which 
ordered to active duty, instead of to 
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Release from active duty—Continued. 


home of record, and then only in amount 

not exceeding that which would be pay- 

able, under sec. 12, Pay Readjustment 

Act of 1942, as amended, from last station 

Opens OF RRs cicesiccceiscs-.0 

Entitlement to home of record as affected 
by advance payment to place from which 
ordered to active duty, in general— 
where distance from reserve officer’s last 
station to his home of record exceeds 
distance from that station to place from 
which he was ordered to active duty, for 
which latter distance he was paid mile- 
age in advance under sec. 7, act of Sept. 

7, 1944, upon release from active duty, 

officer may be paid additional mileage 

for otherwise proper travel within pur- 
view of sec. 12, Pay Readjustment Act of 

1942, as amended, from last station to his 

home of record, less amount of advance 

mileage previously paid. 24 C. G. 291, 

amplified__.....- Sletingendkiatinmssindienn 

Home determination generally—home of 
reserve officer is a matter of fact to be de- 
duced from circumstances of individual 
case; and he may not select a home for 
tarvel allowance purposes upon release 
from active duty, nor may he be per- 
mitted.on his own initiative to correct 
his address of record, if facts show such 
address to be place to which he properly 
should be returned at Govt. expense 
upon release from active duty--..--....- 

Naval Reserve: 

Entitlement as affected by travel to 
place other than home of record— 
where Naval Reserve officer establishes 
home at place other than his home of 
record at time of assignment to active 
duty, and travels to new home follow- 
ing his release from active duty, he 
may be paid mileage for travel actually 
performed to such place, not in excess 
of mileage computed on distance to 
his home of record at time of assign- 
ment to active duty.........----<ce0- 

Home of record v. place of receipt of 
active-duty orders—Naval Reserve 
officers released from active duty may 
be allowed mileage from last duty sta- 
tion to official residence of record in 
Bureau of Naval Personnel at time of 
call to active duty, if mileage is so 
claimed and travel is performed to that 
place, even though when called to 
active duty orders were addressed to 
official residence but were forwarded to 
and received at place of employment._- 

Home of record v. place to which active- 
duty orders addressed—Naval Re- 
serve officers released from active duty 
may be allowed mileage from last duty 
station to official residence of record in 
Bureau of Naval Personnel at time of 
call to active duty, if mileage is so 
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Naval Reserve—Continued. 
claimed and travel is performed to 
that place, even though when called to 
active duty orders were addressed to 
place of employment but were forward- 
ed to and received at official residence 


Officer in temporary-duty per diem 
status upon release—irrespective of 
fact that Naval Reserve officer was in 
per diem status at temporary duty 
station when he received orders direct- 
ing him to return to his home in con- 
nection with his release from active 
duty, officer may be paid mileage 
allowance from such last duty station 
to his home in accordance with express 
provisions of secs. 3 and 12, Pay 
Readjustment Act of 1942, as amend- 


Officers commissioned from enlisted 
status—erroneous designation of duty 
station or nearby place as home—- 
where Naval Reserve officer upon 
being commissioned from enlisted 
grade designated as his home place 
where he was then serving rather than 
Place of home of record, he may be con- 
sidered as entitled, upon release from 
active duty, to mileage to home of 
record, provided he certifies he errone- 
ously designated duty station, or near- 
by place, but home in fact was at place 
stated in certificate, and provided 
place so stated agrees with residence of 
record in Navy Dept. as shown by en- 
listment papers 

Release by retirement as affecting place 
to which entitled—fact that Naval 
Reserve officer was released from active 
duty by being placed on retired list due 
to physical disability, instead of by 
release in usual manner, may not be 
considered as changing his rights under 
travel allowance statutes to entitle 
him to mileage to place selected by 
him rather than to home designated by 
him at time he was ordered to active 
duty. C/.8 C. G. 327............ —— 

Time limitation for travel performance— 
unless Naval Reserve officer performs 
travel to his home within one year 
from date of release from active duty, 
he may not be paid mileage for travel 
performed. 8 C. G. 327, amplified.... 

Navy enlisted men holding temporary 
officer rank—in general—in view of pro- 
visions of sec. 10, act of July 24, 1941, con- 
templating that Navy enlisted personnel 
holding temporary officer rank under 
authority of that act will revert to 
permanent enlisted status upon relief 
from all active duty under temporary 
appointments, temporary officer de- 


tached from assigned duties of temporary ° 


rank and ordered home with view to 


termination of temporary appointment 
and concurrent discharge from naval 
service or transfer to Fleet Naval Re- 
serve, in permanent status is entitled to 
travel allowances as enlisted man for 
travel to his home, and not to mileage as 


Retired personnel—home of record v. 
home of selection—under travel allow- 
ance provisions of sec. 12, Pay Readjust- 
ment Act of 1942, retired Navy officer 
who was recalled to active duty since 
declaration of present emergency is en- 
titled, upon relief from active duty, to 
mileage to his home of record at time of 
being called to active duty, and not to 
home selected by him. C/.8 C. G.327__ 

Retirement as effecting release, in gen- 
eral—principles stated in 23 C. G. 73 and 
376 that effect of transferring reserve 
officer to retired list is to be regarded as 
release from active duty are applicable to 
such officer’s right to mileage upon being 
placed on retired list and ordered to his 


Travel completion as condition to pay- 
ment, in general—except in case of 
claims for advance payment of mileage to 
reserve officers released from active duty 
for distance from last station to place 
“from which ordered to active duty,” as 
authorized by sec. 7, act of Sept. 7, 1944, 
reserve officer claiming mileage upon re- 
lease from active duty for distance to 
home of record or other place to which he 
is entitled to travel allowance may be 
paid mileage only upon completion of 


Retirement—time limitations—effect of re- 


tirement during present war—requirement 
that Navy Officer retired and relieved 
from active duty perform travel to his 
home within one year in order to be en- 
titled to mileage may not be relaxed so as 
to permit officer, because of his retirement 
and relief from active duty during present 
war, to delay travel for period now indeter- 
minate, and receive reimbursement when 
travel is performed, if within six months 
from termination of the war 


Routes: 


Circui tous: 
Deductions for travel involving Govern- 
ment aircraft: 

Where Army officer, in traveling by 
circuitous route for personal con- 
venience on change of station, travels 
by rail, etc., to point from which 
distance to his new station is equal 
to or greater than distance from old 
to new station, and thence by Govt. 
airplane to point from which he 
completes travel to his new station 
by other means of conveyance, travel 
by Govt. airplane is to be regarded 
as official travel—for which no mile- 
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MILEAGE—Continued. 
Routes—Continued. 


Cireuitous—Continued. 
Deductions for travel involving Govern- 
ment aircraft—Continued. 

age is payable—for distance between 
old and new stations, less distance 
traveled by other means on last leg 
of hisjourney. 23 C. G. 573, amplified. 
Where Army officer, in traveling 
by circuitous route for personal con- 
venience on change of station, travels 
by rail, etc., to point from which dis- 
tance to his new station is less than 
that between old and new stations, 
and thence by Govt. airplane to 
point from which he completes travel 
to his new station by other means 
of conveyance, travel by Govt. air- 
plane is to be considered official 
travel—for which no mileage is pay- 
able—only for distance between 
point at which travel was com- 
menced by Govt. airplane and new 
station, less distance traveled by 
other means on last leg of hisjourney. 

23 C. G. 573, amplified 

Intermingling of travel by private con- 
veyance and other means—Marine 
Corps officer who circuitously per- 
formed directed travel in per diem 
status, partly by private conveyance 
and partly by other means, is entitled 
to 3 cents per mile for private convey- 
ance travel for distance bearing same 
ratio to official distance between two 
points involved as distance traveled 
by private conveyance bears to total 
distance traveled. 

To, from, or between hospitals: 
In general: 

Marine Corps officers traveling under 
orders to, from, or between hospitals— 
other than as patients on hospital 
trains or when provided subsistence 
facilities by Govt.—for medical treat- 
ment or observation may be regarded 
as traveling on official business under 
competent orders within meaning of 
mileage lawsso as to be entitled topayment 
of mileage, irrespective of whether such 
officers are accompanied by medical 
attendants or are directed to travel in 
charge of attendants. 24 O. G. 115, 


Since sec. 12, Pay Readjustment Act of 
1942, authorizing payment of mileage 
to officers when “traveling under com- 
petent orders without troops” and ad- 
ministrative definitions thereunder 
that “‘travel status” includes “travel 
to and from a hospital for observation 
and treatment”’ has negatived basis for 
rule in 9 C. G. 505 that such travel was 
not within purview of mileage statutes, 
Army officers, as well as Navy officers, 
properly are to be regarded as in travel 
status within meaning of mileage laws 


In general—Continued. 

while proceeding under orders to, from, 
or between hospitals for observation 
and treatment 

In view of determination of Sec. of War, 
under authority of sec. 12, Pay Re- 
adjustment Act of 1942, that officer 
traveling to or from hospital for obser- 
vation and treatment is in travel status 
within meaning of mileage laws, and 
Since existing administrative regula- 
tions do not prescribe per diem allow- 
ances incident to travel of that nature, 
Army officer is not entitled to per 
diem allowance and reimbursement of 
cost of transportation incident to travel 
to hospital but, instead, is entitled to 


Travel as patients between hospitals— 
Marine Corps officers traveling under 
orders as patients from one Navy hos- 
pital to another in care of medical per- 
sonnel are not traveling on official 
business under competent orders within 
meaning of mileage laws so as to be 
entitled to payment of mileage_.......-- 


Travel by privately owned automobile: 


Authority for payment to uncompensated 
employees as extending to dollar-a-year 
men—insofar as concerns payment of 
mileage to dollar-a-year personnel for 
travel by privately owned automobile 
under authority of sec. 208, Independent 
Offices Appro. Act, 1945, specifically 
applicable to persons serving without 
compensation, provision of sec. 205, Na- 
tional War Agency Appro. Act, 1945, to 
effect that persons serving at $1 per 
annum shall be considered as serving 
without compensation for purposes 
of “* * * general provisions for the 
fiscal year 1945’’ relating to payment of 
mileage to uncompensated personnel, 
constitutes exception to holding in 23 
C. G. 630 that dollar-a-year personnel 
were not entitled to mileage as persons 
serving without compensation 

Certificates, voucher forms, etc.— 
Reg. 88—Revised, Oct. 20, 1944._....... 

Headquarters. See Mileage, headquarters, 
automobiles, use of privately owned, 

Portion of journey only—adjustments in- 
volving circuitous travel— Marine Corps 
officer who circuitously performed 
directed travel in per diem status, partly 
by private conveyance and partly by 
other means, is entitled to 3 cents per 
mile for private conveyance travel for 
distance bearing same ratio to official 
distance between two points involved 
as distance traveled by private convey- 
ance bears to total distance traveled. -- 

Speedometer readings—substitute evi- 
dence of distances traveled—where, 
because of present difficulty of obtaining 
repairs, employee traveling on mileage 
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Travel by privately owned automobile—Con. 
basis by privately owned automobile 
having broken speedometer cannot 
show in his expense account meter read- 
ings representing distances traveled, as 
required by par. 83 (e), Standardized 
Govt. Travel Regs., traveler’s statement 
as to distances traveled, supported by 
certificate of responsible administra- 
tive officer having knowledge of facts 
may be accepted as best obtainable evi- 
dence thereof, even though distances in 
some instances are not susceptible of 
verification from highway or mileage 


Administrative hearings—Office of Price 
Administration matters—in view of 
provision in sec. 202, Emergency Price 
Control Act of 1942, that witnesses sub- 
poenaed thereunder shall be paid same 
fees and mileage as are paid witnesses in 
district courts of U.S., ordinary witnesses 
subpoenaed by Office of Price Admin. 
to testify at administrative hearings are 
entitled in proper cases to be paid mile- 
age prescribed by act of Apr. 26, 1926, as 
amended, for witnesses appearing in 
U.8. courts. 23 C. G. 835, distinguished. 

Experts—as being subject to agreement 
or contract—while expert witnesses—as 
distinguished from experts employed to 
assist in preparation of trial proceedings 
—are not necessarily officers or employ- 
ees of Govt., such witnesses testifying 
in State or Federal courts for Office of 
Price Admin. may be paid mileage for 
use of privately owned automobiles by 
stipulation in agreements or contracts - - 

U. S. litigation in State courts—applica- 
bility of statutory provisions for U. S. 
courts—in view of the provision in sec. 
202, Emergency Price Control Act of 
1942, that witnesses subpoenaed there- 
under shall be paid same fees and mileage 
as are paid witnesses in district courts of 
U. &., ordinary witnesses subpoenaed 
by Office of Price Admin. to testify in 
State and local courts are entitled in 
proper cases to be paid mileage pre- 
scribed by act of Apr. 26, 1926, as 
amended, for witnesses appearing in 
U.8. courts. 23 C. G. 835, distinguished. 


MILITARY LEAVE: 


See Leares of Absence, military. 


MINORS: 


Earnings—payment into juvenile court— 
accrued compensation due Govt. em- 


ployee—minor declared delinquent child 
by juvenile court in Territory of Hawaii— 
may not be paid to clerk of court pursuant 
to request of judge; however, if employee 
consents, there would be no objection to 
transmitting salary checks to employee in 
SI IR i inccicnieciasiticmnrns 
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Communications service savings—require- 


ment of sec. 404, First Supplemental Appro. 
Act, 1945, that savings effected as result of 
provision therein reducing funds appro- 
priated or made available for long-distance 
telephone tolls, telegrams and cablegrams 
“shall not be diverted to other use but 
shall be covered into the Treasury” as 
miscellaneous receipts, contemplates re- 
turn of such funds to source from which 
made available, and, therefore, savings 
effected in moneys made available from 
capital funds of Commodity Credit Corp. 
and Federal Farm Mortgage Corp. for 
such services may be returned to corpora- 
tions’ capital funds 


Contract price reductions—voluntary re- 


funds—voluntary refunds made by con- 
tractors, subsequent to procurement and 
prior to renegotiation, of part of purchase 
price paid under contracts for lend-lease 
material may not be credited to appro- 
priation originally charged but must be 
covered into Treasury as miscellaneous 
receipts pursuant to sec. 3617, R. S_. 


Insurance proceeds—where defense articles 


procured under Lend-Lease Act, as 
amended, have been lost or damaged in 
transit or in storage prior to transfer to 
foreign government, insurance received on 
account of such loss or damage may be 
credited to defense aid allocations account 
for use in financing other transactions, 
rather than covered into Treasury as mis- 
cellaneous receipts under sec. 3617, R. S., 
as money received for use of U. S 


Sales: 


“‘Lend-lease”’ material—proceeds of sale 
of defense articles procured under Lend- 
Lease Act, as amended, for foreign govern- 
ment but diverted to domestic use 
prior to transfer to such government 
may be credited to defense aid alloca- 
tions account for use in financing other 
transactions, rather than covered into 
Treasury as miscellaneous receipts under 
sec. 3617, R. S., as moneys received for 

Private property of unknown ownership— 
unclaimed personal property recovered 
from Navy enlisted man court martialed 
and convicted of theft should be dis- 
posed of under same rules and regulations 
as surplus Govt. property and proceeds 
thereof, together with any unclaimed 
cash recovered from him, treated as 
miscellaneous receipts under provisions 
of secs. 3617 and 3618, R. 8 


Salvage proceeds—‘‘Lend-lease” material— 


where defense articles procured under 
Lend-Lease Act, as amended, have been 
lost or damaged in transit or in storage 
prior to transfer to foreign government, 
salvage proceeds received on account of 
such loss or damage may be credited to 
defense aid allocations account for use in 
financing other transactions, rather than 
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receipts under sec. 3617, R. S., as money 
received for use of U. 8 

Unidentified funds—unclaimed personal 
property recovered from Navy enlisted 
man court martialed and convicted of 
theft should be disposed of under same 
rules and regulations as surplus Govt. 
property and proceeds thereof, together 
with any unclaimed cash recovered from 
him, treated as miscellaneous receipts 
under provisions of secs. 3617 and 3618, 


Wages of conscientious objectors—during 
assignment to civilian work—conscien- 
tious objectors assigned to work of national 
importance under Selective Training and 
Service Act of 1940 and Executive orders 
pursuant thereto have no independent 
right to amounts paid for their services, 
since such amounts constitute “moneys re- 
ceived * * * for the use of the United 
States,” which are required by sec. 3617, 
R. 8., to be deposited and covered into 
Treasury as miscellaneous receipts. -._- “ 


MUNICIPALITIES: 


See States, subdivisions. 


NATIONAL GUARD: 


Members—tatification of enlistments, etc., 
after termination of disqualifying mem- 
bership in Naval Reserve—where Naval 
Reserve officer had enlisted in National 
Guard in violation of statutory prohibi- 
tion against members of Naval Reserve 
becoming members of other military 
organizations, act of remaining in National 
Guard, performing duties required and 
receiving pay therefor, subsequent to 
removal of disqualification by termination 
of his Naval Reserve service, was tanta- 
mount to ratification of his National 
Guard enlistment so as to entitle him to 
count for pay purposes under sec. 3, 
Pay Readjustment Act of 1942,as amended, 
service in National Guard after termina- 
tion of his Naval Reserve service. 23 
C. G. 173, amplified 


NAVY: 


Naval Reserve: 

Applicability of “military or naval organi- 
zation” membership prohibition to Public 
Health Service Reserve—commission in 
Public Health Service Reserve did not 
constitute person member of “military 
or naval organization” within prohibi- 
tion in sec. 4, Naval Reserve Act of 1938, 
against Naval Reservists being members 
ofsuch organizations. 

Members of other military organizations 
accepting membership in—disqualifica- 
tion of appointee subsequently removed 
—although his commission in Naval 
Reserve was not invalidated because 
appointee was disqualified, by reason 
of sec. 4, Naval Reserve Act of 1925, 


from accepting it while member of 
military organization, and it could be 
accepted by conduct upon subsequent 
removal of disqualification (23 Comp, 
Gen. 173), mere receipt by appointee 
of notice of what his assignment would 
be “in the event of mobilization,” 
which notice required no affirmative 
action on his part, does not constitute 
legal acceptance by conduct to entitle 
him to count for pay purposes, as Naval 
Reserve officer now on active duty, 
inactive service in Naval Reserve 
under commission 


NAVY DEPARTMENT: 


Rewards for suggestions. See Rewards, sug- 
gestions. 


NURSES: 
Student nurses receiving training under 


wartime program—traveling expenses 
from private to Federal hospitals and re- 
turn—return to place other than that 
from which transferred—under act of 
Mar. 4, 1944, providing for certain benefits 
for student nurses transferred from private 
institutions to Federal hospitals for 
further training pursuant to act of June 
15, 1943, including expenses for “travel 
incident.to their initial transfer and in 
returning to the location from which 
transferred,’’ nurse may not, upon com- 
pletion of training at naval hospital, be 
furnished transportation in kind to place 
selected for personal reasons other than 
place from which transferred, regardless 
of distance involved 


OATHS: 


Oaths of office: 

As conferring right to compensation prior 
to performance of duty—employee who 
accepted appointment to position effec- 
tive on Saturday, a regular workday, 
and took oath of office on that day but 
did not enter upon duty until following 
Monday, the next workday, is entitled 
to compensation for intervening Sunday, 
but not for Saturday 

When required—persons or organizations 
employed without regard to classifica- 
tion and civil service laws—in case of 
persons or organizations employed and 
paid by Office of Price Admin. pursuant 
to special authorization in act of June 
28, 1944, without regard to civil service 
and classification laws, no appoint- 
ments or oaths of office are required, but 
there should be contract or agreement 
in writing in advance to constitute 
proper basis for payment of compensa- 
tion and traveling expenses 


OFFICE OF PRICE ADMINISTRA- 


TION: 
Appropriations—See Appropriations, Office of 
Price Administration. 
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AND RECONVERSION: 
Advisory Board: 
Compensation. See Compensation, boards, 
commissions, committees, etc. 
Traveling expenses. See Traveling Expen- 
ses, boards, commissions, committees, etc. 


OFFICERS AND EMPLOYEES: 


Contract employees distinguished from con- 
tractors—individual engaged under 
contract to prepare and deliver a lecture 
or series of lectures at Army military 
school on definite dates for stipulated sum 
is not to be regarded as performing services 
under supervision and control of the 
Government so as to be considered as 
employed on personal service basis, and, 
therefore, compensation stipulated in 
contract for his services is not subject to 
provisions of sec. 9, Military Appro. Act, 
1944, limiting to $25 per day amount pay- 
able to technical and professional personnel 
employed by contract....-.......--------- 

Details. See Details. 

Holding two positions: 

See, also, Compensation, additional; Com- 
pensation, double. 

Incompatible employments—concurrent 
military and civilian status generally— 
granting of military furlough without 
pay to civilian employees entering armed 
forces is not the same as granting ordi- 
nary leave without pay, since, under 
such military furlough, employees hold 
status in armed forces which is incom- 
patible with civilian status_............ 

Retired military, naval, etc., personnel 
holding Federal civilian positions—in 
view of provision in act of July 31, 1894, 
as amended, prohibiting persons whose 
annual compensation in one office 
amounts to $2,500 or more from holding 
another office to which compensation is 
attached, holding by retired Army officer 
of civilian position became invalid on 
date salary attaching to position equaled 
$2,500 per annum due to within-grade 
salary advancement pursuant to act of 
Aug. 1, 1941, and salary paid to him in 
such position on and after that date, 
having been made in direct contraven- 
tion of law, must be refunded by him... 

Joint U. S.-foreign government employ- 
ees—status in general—persons employed 
and supervised jointly by U. 8. and 
British Govts. on work of Anglo-American 
Caribbean Commission and devote no 
particular period of their employment ex- 
clusively to work of either government 
are not “officers” or “employees” of U. 8. 
within meaning of such statutes as Classi- 
fication Act, War Overtime Pay Act of 
1943, and annual and sick leave acts of 
i a ethene te 

Minimum service period requirement— 
appropriateness as condition to travel ef. 
vense payment between U. S. and over- 


414 


573 


52 


Continued. 


seas station—where, pursuant to current 
statutory authority, Office of Price Admin. 
appointees are to be paid their expenses of 
travel from point of induction in continen- 
tal U. S. to their posts of duty in Terri- 
tories and return, it would be appropriate 
to require of such appointees undertaking 
to serve some minimum period of time at 
their posts in Territories in order that 
purpose of statutory authorization be not 

Non-pay status as constituting “‘service”’, in 
general—only where statute, or regula- 
tions having force and effect of law, specif- 
ically include periods in non-pay status 
as “‘service’’ may such periods be included 
in computing longevity._..............-.. 

“Officers” and “employees” distinguished: 
Recorder of Deeds, District of Columbia, 

who, upon acquiring title to said office 
pursuant to appointment by President, 
by and with advice and consent of 
Senate, as provided in sec. 548, act of 
Mar. 3, 1901, is authorized to hold office 
until removed therefrom by competent 
authority, is an officer as distinguished 
from an employee-....................- 
First and Second Deputy Recorders of 
Deeds, District of Columbia, who, pur- 
suant to secs. 45-702 and 45-703, D. C. 
Code, are appointed by Recorder of 
Deeds and not by President by and 
with advice and consent of Senate, are 
employees rather than officers, and, 
therefore, they are not entitled to com- 
pensation as incident to holding title to 
public office. 24 C. G.45, distinguished. 

Overtime. See Compensation, overtime. 

Promotions. See Classification; Compensa- 
tion, promotions. 

Reduction in rank—veterans—adequacy of 
advance notice—adequacy of 30-day ad- 
vance notice given to veteran, pursuant to 
sec. 14, Veterans’ Preference Act of 1944, 
and regulations of Civil Service Commis- 
sion thereunder, prior to reduction in rank 
primarily is matter for consideration and 
determination by administrative office 
and, upon review, by Civil Service Com- 
mission, rather than by this office 

Reinstatements: 

After military duty: 
Warservice appointees’ rights generally. 
Employees serving in other positions due 
to absence of other employees on 
military duty: 

As War Service Reg. IX authorizes 
transfers between Govt. agencies 
with reemployment benefits, per- 
manent employee who was trans- 
ferred to another agency temporarily 
to perform duties of another em- 
ployee on military furlough prior to 
his own entry into armed forces has 
same standing, insofar as concerns 
reemployment rights under Selective 


Page 
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Reinstatements—Continued. 
After military duty—Continued. 
Employees serving in other positions due 


Page | OFFICERS AND EMPLOYEES— Page 
Continued. 
Reinstatements—Continued. 
After military duty—Continued. 
trative discretion to grant leave of ab- 


LEE TIE 


ee RE 


to absence of other employees on 

military duty—Continued 
Training and Service Act of 1940 or 
statutes in pari materia, as employees 
similarly promoted within same 
agency before entry into armed 
forces and, therefore, is subject to 
same rules, stated herein, respecting 
restoration after military duty, serv- 
ice credit for within-grade promotion 
purposes, and recrediting of pre- 


Qualification for reinstatement require- 


ment—time for making administrative 
determination—pursuant to adminis- 


sence without pay in respect of any 
period of time, empioyee entitled to 
reemployment benefits of Selective 
Training and Service Act of 1940 after 
military or naval service may be re- 
stored to civilian position in leave- 
without-pay status, provided it be de- 
termined administratively that all 
statutory conditions entitling him to 
restoration are then met, including 
determination that he is physically 
and mentally qualified to perform du- 


After war industry service—rights, bene- 


viously accrued sick leave.......... 729 
A. > J : : en age, ties of position to which he is restored. 357 
a ee : pei ee ree Reinstatement in leave-without-pay 
ae ee oe corv oe = status. See Leaves of Absence, without 
when promo emporarily to per- pay, after military duty, immediate 
form duties of another employee : on 
; > granting of upon restoration to civilian 
during latter’s absence in armed 
forces, and who himself entered — 

: Res tion to other than f - 
armed forces while holding such tem- eee ee eee 
porary status, is entitled, under oct on rights qunccalty: 
aoe pret - oe = Where employee, who left other than 
. . se a a mae : = : temporary position to enter armed 
» a = w an oe = forces, has met all terms and con- 

ene n origina: permanen ditions of Selective Training and 
position but not in position tempo- Service Act of 1940, as amended 
oe held when he entered armed = entitling him to reemployment in 
EOS... 20 ann - an nnenaneennnsece civilian position, and he actuaily 
In case of permanent employees of War is reemployed, even though in dif- 
Dept. who, when they entered upon ferent branch of department or 
military duty, were furloughed or agency or in a different department 
separated from higher positions in or agency from one he left to enter 
which they were serving on account armed forces, employee is entitied 
of absence of other employees on to have his unliquidated annual 
military duty, none of original posi- leave and unused sick leave re- 
tions being “earmarked” for any stored, and to count service in 
particular employee, reemployment armed forces toward automatic 
benefits may be granted under Selec- promotion under the act of Aug. 1, 
tive Training and Service Act of ele ee os 410 
1940, as amended, on basis of position Even though employee entered upon 
last occupied. 24 C. G. 729, ampli- active Coast Guard duty from 
@ed_............---...--.--22-.-2-- 930 position with Tennessee Valley 
Postponement—in view of requirement Authority not subject to within- 
in sec. 2, War Service Regulation XIII, grade promotion statute of Aug. 1, 
that any person entitled to reemploy- 1941, and Executive regulations 
ment benefits of Selective Training thereunder, and was reemployed 
and Service Act of 1940 must be re- in position with another agency 
stored to civilian position “within subject to said statute and regula- 
thirty days of his application for re- tions, upon termination of her 
employment,” there is no authority as Coast Guard service and meeting 
stated in Civil Service Departmental reemployment conditions of Selec- 
Cire, No, 451 to continue employee in tive Training and Service Act of 
military furlough status for recuperative 1940, as amended, such employee 
purposes beyond such 30-day period; may be restored at salary rate at 
rather, there must be actual restoration which she would have been re- 
within that period to entitle him to re- stored, by reason of length of 
employment benefits, including right service, including Coast Guard 
to count military service towards service, had she been reemployed 
within-grade salary advancement un- by former agency. 24 C. G. 410, 
der act of Aug. 1, 1941..............-. 357 amplified _......... Sannnhkicndte J 876 


fits, etc., generally—War Service Reg. 
IX grants employees who are reinstated 











Reinstatements—Continued. 
in their former civilian positions or posi 
tions of like seniority, status and pay 
after service in public or private war in- 
dustry same reemployment benefits—so 
far as is consistent with existing laws— 
as are enjoyed pursuant to law by em- 
ployees returning from active service in 
I bik einticbbccccceacqtweese 


Rewards for suggestions. See Rewards, sug- 
gestions. 
Separation from service: 
Effective date: 
Lump-sum leave payment requirements 
as affecting: 

See, also, related matter under: Leaves 
of Absence, annual, lump-sum pay- 
ments, statutory requirement as affect- 
ing grant of leave immediately prior to 
separation, retirement, etc. 

Employees entering military, etc., 

service: 

In cases where employees in armed 
forces are paid lump sum for accu- 
mulated and accrued annual leave 
pursuant to act of Dec. 21, 1944, 
upon filing application on or after 
date of such act requesting pay- 
ment for such leave under act of 
Aug. 1, 1941, as amended, last day 
of their active civilian service is to 
be regarded as date of separation 
or military furlough from civilian 
position—period over which such 
leave is computed not counting as 
service in civilian position ........ 

Former employee who is not restored 
to his civilian position after mili- 
tary service and who, upon elect- 
ing to be paid for accumulated and 
current accrued annual leave in 
accordance with act of Aug. 1, 1941, 
as amended, which he previously 
had elected to have remain to his 
credit, receives lump-sum pay- 
ment pursuant to act of Dec. 21, 
1944, is to be regarded as having 
been separated from civilian posi- 
tion on last day of active duty 
therein prior to entry into military 
service. 24 C. G. 528 amplified... 

Where employee was granted annual 
leave over period during which his 
eligibility for induction into armed 
forces was pending and undeter- 
mined, and was inducted without 
returning to his civilian position, 
date preceding date of induction is 
to be regarded as date of separa- 
tion (military furlough) from ci- 
vilian position for purposes of pay- 
ment of lump sum pursuant to act 
of Dec, 21, 1944, for his accrued 
leave, rather than last day of active 
service. 24 C. G. 528, distin- 
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Separation from service—Continued. 
Effective date—Continued. 


Lump-sum leave payment requirements 


as affecting—Continued. 


Foreign Service personnel entitled to 
transit-time pay—as section 22, act 
of Feb. 23, 1931, and regulations 
thereunder applicable to Foreign 
Service personnel authorize pay 
without charge to leave for transit 
time necessary for return to United 
States upon termination of service, 
date of separation of Foreign Service 
officer or employee, from which 
lump-sum payment for his leave 
under act of Dec. 21, 1944, should be 
computed, is to be regarded as date 
such officer or employee ordinarily 
would arrive at his home in U. 8. by 
usually traveled route after date of 
relinquishment of duties at his for- 
eign post 

In general: 
Last day of active service of em- 

ployee receiving lump-sum pay- 
ment for leave under act of Dec. 
21, 1944, will be date of separation 


Where, in connection with his sepa- 
ration from office of postmaster or 
assistant postmaster, person is 
paid lump sum under act of Dec. 
21, 1944, for accrued annual leave, 
last day of active duty is date of 
separation, and, therefore, vacancy 
in office is to be considered as exist- 
ing on day following last day of 
active duty, which vacancy may 
be filled on or after such following 


Where employee is to be granted sick 
leave immediately prior to separa- 
tion from service and, also, is to be 
paid lump sum for accrued annual 
leave under act of Dec. 21, 1944, 
date of expiration of sick leave and 
not last day of active duty is to be 
considered separation date 


Where employee is granted annual 
leave without advance notice that 
he is to resign during or after leave 
period without returning to duty, 
separation date may be fixed, in 
light of lump-sum leave payment 
statute of Dec. 21, 1944, to coincide 
with termination date of pay-roll 
period current when notice of res- 
ignation is received in administra- 
tive office, and lump-sum pay- 
ment made for any leave extending 
beyond that date, so as not to re- 
quire pay-roll adjustments 


Where employee, without giving 
advance notice or returning to 
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OFFICERS AND EMPLOYEES—Con. Page | OFFICERS AND EMPLOYEES—Con. Page 
Separation from service—C ontinued. Status of veterans assigned to Govt. agen- 


Effective date—Continued. 

Lump-sum leave payment requirements 

as affecting—Continued. 

In general—Continued 

duty, resigns or applies for re- 
tirement while on sick or annual 
leave, separation date may be 
fixed, in light of lump-sum leave 
payment statute of Dec. 21, 1944, 
to coincide with termination date 
of pay-roll period current when 
notice is received in administra- 
tive office, so as not to require 
pay-roll adjustments; however, 
adjustment of leave on leave 
should be made in accordance 
with sec. 4.2 (b) of Annual and 
Sick Leave Regs. 24 C. G. 659, 
amplified 
Employees called to military duty: 

Effective date as affected by lump-sum 
leave payment requirements. See 
Officers and Employees, separation 
from service, effective date, lump-sum 
leave payment requirements as affect- 
ing. 

In general—insofar as concerns their 
civilian status for retirement pur- 
poses, it would appear that date of 
separation from civilian service of em- 
ployees who have entered armed 
forces prior to date of lump-sum leave 
payment statute of Dec. 21, 1944, is 
last day of terminal annual leave 
granted in accordance with provisions 
of act of Aug. 1, 1941, as amended, and 
last day of active duty in civilian po- 
sition if lump-sum payment for leave 
is made in accordance with 1944 
statute 

War service appointees generally: 

In case of war service appointees who 
have entered upon active military 
duty and subsequently have been 
restored to civilian positions, period 
of military service is break in 


, Tespecting reemploy- 
ment rights, etc., of war service 
appointees who enter upon military 
duty, in light of Atty. Gen.’s opin- 
ion of May 26, 1943, requires no 
change in existing administrative 
procedure regarding granting of 
military furlough to such ap- 
pointees; however, since placing of 
employees upon military furlough 
can have no legal force and effect 
to preserve civilian status after 
effective date of furlough, it would 
seem that proper procedure would 
be to separate war service appoint- 
ees from their civiliam positions 
upon entry into armed forces 


cies for training and rehabilitation— 
disabled veterans assigned by Veterans’ 
Admin., under authority of act of Mar. 
24, 1943, to Forest Service for training and 
rehabilitation—any work peformed or 
services rendered being merely incidental 
to primary object of assignment—may not 
be considered Forest Service employees 
so as to be entitled to medical treatment 
under sec. 6, act of Mar. 3, 1925, etce.; in- 
stead, any expenses of medical care must 
be borne by Veterans’ Admin. appro- 
priation specifically made available for 
purpose. 22 C. G. 995, distinguished 

Transfers—effective date—Sundays and 
holidays—where day intervening between 
time per annum employee leaves service 
in one agency and enters service of another 
is non-workday, there is no legal objection 
to accomplishment of transfer without 
loss of pay 


Two holding one position: 


In general—there exists no express pro- 
hibition of law against two persons re- 
ceiving salary of same office if other laws, 
or regulations having force and effect of 
law, require such dual payment 

Successor’s appointment prior to expira- 
tion of incumbent’s termination leave— 
sec. 2.4, Annual Leave Regs., which 
makes it mandatory that terminal an- 
nual leave be granted unless affirma- 
tively forfeited, requires exception to 
general rule that only one person may 
be paid salary of office for same period, 
so that where incumbent of position 
is to be retired, or incumbent of statu- 
tory office resigns, effective a iend of 
terminal leave, successor may be ap- 
pointed prior to expiration of incum- 
bent’s terminal leave and each paid 
salary of position or office, if funds are 
available therefor 


OFFSET: 


See Set-Off. 


ORDERS: 
688 Travel: 


Amendment: 

Change from mileage to per diem basis 
after completion of travel—existence 
at the time Navy officer’s travel 
orders authorizing mileage were issued 
of administrative practice to author- 
ize per diem instead of mileage for 
class of travel and temporary duty 
involved—where not made manda- 
tory by competent regulations— 
would not be sufficient to divest 
officer of his right to mileage for travel 
performed, although orders may have 
been issued in disregard or ignorance 
of such usual practice and, hence, can- 
not serve as legal basis for retroactive 
modification of orders to change right 
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ORDERS—Continued. 
Travel—Continued. 


Amendment—Continued. 
to mileage vested in officer and to 
cast additional legal liability on 
United States. 23 C. G. 713, ampli- 


Requirement for G. A. O. settlement 
of claims based on—circumstances in 
which attempted retroactive modifi- 
cation or correction of Navy officer’s 
travel order may be recognized as 
authorizing additional payment for 
prior travel are so exceptional that 
claims based thereon should be sub- 
mitted to this office for settlement, 
accompanied by complete statement 
of particular facts and circumstances 
involved in each case, instead of being 
paid administratively_...............- 

Numbering—Gen. Reg. 88—Revised, Oct. 
Propriety in connection with travel at 
headquarters—issuance of travel orders 
covering local transportation of em- 
ployees at their official stations is neither 
required nor proper_.................--.- 
Retroactive—per diem authorization— 
right of Navy officer to per diem in lieu of 
subsistence, as provided in orders 
assigning him to temporary duty at cer- 
tain place in connection with conversion 
of vessel and on board when placed in 
commission, terminated when vessel was 
temporarily placed in commission to be 
ferried to another shipyard to complete 
conversion, and, in absence of a provision 
for per diem in new orders assigning him 
to temporary duty in connection with 
second conversion period, subsequent 
despatch purporting to continue in 
effect per diem authorized in first orders 
may be given Prospective effect only ---- 


PAY: 
Absences: 


Absence under civil arrest: 

Effect of court-martial acquittal on 
absence-without-leave charge after 
civil conviction or guilty plea—Navy 
enlisted man is not entitled to pay for 
period of his absence from naval juris- 
diction and control while in custody 
of civil authorities by reason of crimi- 
nal charges of which he was convicted 
or to which he pleaded guilty, not- 
withstanding fact that he was sub- 
sequently acquitted by court martial 
on charge of absence from duty after 
leave had expired, without proper 
I .. .cbinincidistidcttnbiontteeber 

Effect of release without imposition of 
sentence after guilty plea—Navy en- 
listed man is not entitled to pay for 
period of his absence from naval juris- 
diction and control while in custody of 
civil authorities as result of criminal 
offense to which he pleaded guilty, 
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PAY—Continued. 
Absences—C ontinued. 


Absence under civil arrest—Continued. 
even though he was released to naval 
authorities without imposition of sen- 
tence or punishment--_.............-. 

Criminal absence, in general—contract of 

enlistment requires faithful service and 
if service for any portion of time be crimi- 
nally omitted, pay and allowances for 
faithful service are not earned 


Active duty—retired personnel—advance- 


ment in rank upon retirement—under sec. 
15, Pay Readjustment Act of 1942—effec- 
tive June 1, 1942—authorizing full pay and 
allowances of grade or rank in which re- 
tired personnel are serving on active duty, 
Navy enlisted man advanced in rating 
between date he would have been retired 
but for uniform retirement date statute of 
Apr. 23, 1930, and date of retirement under 
said statute is entitled, when serving on 
active duty in rating to which so advanced, 
to pay and allowances of such rating, not- 
withstanding contrary holding in 21 C. G. 
564, under statutes in effect prior to June 


Aviation duty. See Pay, aviation duty. 

Diving duty. See Pay, diving duty. 

Sea or foreign shore duty. See Pay, seaor 
foreign shore duty. 

Special qualifications in use of arms—Ex- 
pert Battle Lookouts required to use 
binoculars or battle telephones—addi- 
tional compensation prescribed for Navy 
enlisted men by E. O. No, 9210, pursuant 
to sec. 16, Pay Readjustment Act of 1942, 
for special qualifications “in the use of 
the arm or arms which they may be re- 
quired to use” may not be paid to 
“Expert Battle Lookouts” required to 
use binoculars or battle telephones, there 
being no relationship between qualifica 
tions prescribed for lookouts (mental 
alertness, aircraft and vessel recognition, 
etc.) and proficient use of binoculars or 
telephones or any mechanism connected 
with operation of arm of vessel, aside 
from fact that binoculars and telephones 
are not generally regarded as “arms”’ _ _ _. 

Submarine duty. See Pay, submarine 
duty. 


After expiration of enlistment—time spent 


in hospital—Women'’s Army Auxiliary 
Corpsmembers. See Pay, sickness, 
Women’s Army Autiliary Corps members, 
after termination of service. 


Allotments: 


Property right prior to actual payment to 
allottee—voluntary allotments of pay 
made by enlisted man for support of 
family, etc., which are not paid to allot- 
tee remain property of enlisted man and 
are not property of allottee, even though 
allottee may have received, but failed to 
negotiate prior to death, check in pay- 
ment of allotment. . 
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PAY—Continued. Page , PAY—Continued. Page 
Allotments— Continued. Aviation duty—Continued. . 


Waiver of recovery of erroneous pay- Aviation reserve officer’s lump sum pay- 
ments—authority vested in heads of de- ments—Continued. 
partments by sec, 9, Missing Persons Act, authorized by act to be paid, upon 
9 as amended, to ‘“‘waive the recovery of release from active duty, for each 
erroneous payments or overpayments of year of continuous active commis- 
allotments to dependents when recovery sioned service of officers commissioned 
is deemed to be against equity and good thereunder or under 1939 act_____._.-- 177 
conscience” extends only to erroneous Entitlement as affected by reason for 
9 payments or overpayments made in release from active duty, in general— 
; administration of provisions of act re- $500 lump sum authorized by sec. 2, 
specting affairs of persons in armed act of June 16, 1936, as amended, to be 
forces and certain civilian personnel who paid to Army Air Corps Reserve 
may be missing, missing in action, etc., officers, upon release from active duty 
and not to all erroneous payments or that has been continuous for one or 
overpayments of allotments to de- more years, for each complete year of 
NS Se dic ican cantata ea ccune irate 831 active service is payable without 
Assimilation in general: tegard to reason for their release from 
Applicability of assimilation—Marine active duty (discharge at own request, 
Corps warrant officers—although sec. tation este aedaatnaeres<ess 560 
1612, R. S., assimilates pay and allow- Fractional year’s service—$500 lump sum 
ances of Marine Corps officers to those authorized by sec. 2, act of June 16, 
of officers in like grades in infantry of 1936, as amended, to be paid to Army 
Army, act of Aug. 29, 1916, as amended, Air Corps Reserve officers for each 
specifically assimilating pay and allow- complete year of active service when 
, ances of Marine Corps warrant officers to “released from active duty that has 
those applicable to Navy warrant officers been continuous for one or more years,”’ 
renders former assimilation provisions and to be prorated “for fractional 
inoperative as to Marine Corps warrant parts of each year of such active 
officers so that they are not entitled to service’ upon release for certain 
uniform allowance authorized by act of reasons beyond their control, may be 
Dec, 4, 1942, for warrant officers of Army paid on prorated basis in case of officers 
WEE Oiicacnessemmeinnaeumeanss pened 4 who, through no fault of their own— 
Temporary Army of U.S. officers assimila- such as release from active duty on 
ted to Officers’ Reserve Corps officers— account of incapacitating injury or 
scope generally of assimilation—provi- death—fail to complete one year’s 
sions of act of Sept, 22, 1941, that any aout 560 
person temporarily appointed as officer Service periods under Army of U. S. 
in Army of U. S. is entitled to same pay temporary appointments—Air Corps 
and allowances and to same rights, Reserve officer on active duty when 
privileges, and benefits as are authorized temporarily appointed to higher grade 
for “members of the Officers’ Reserve in Army of U. S. for duty with Air 
Corps of the same grade and length of Corps “‘without vacating his existing 
active service,” do not mention any commission in the * * * Officers’ 
special pay and allowances which may Reserve Corps,” under authority of 
be authorized for members of any par- act of Feb. 16, 1942, is to be regarded as 
ticular section of such Corps, but, rather, continuing in status of reserve officer 
provisions refer to “‘members of the on active duty while serving under 
Officers’ Reserve Corps” as general class temporary appointment, for purpose 
and contemplate payments to such ap- of computing lump-sum payment 
pointees as are authorized for Officers’ under sec. 6, Army Aviation Cadet 
Reserve Corps generally_...........-.-- 423 EE GEE Ts Bi iccocecccecccsgacess 790 
Aviation duty: Temporary Army of U. S. officers’ rights 
Aviation reserve officers’ lump sum pay- as affected by assimilation to Officers’ 
ments: Reserve Corps officers—provision in 
Assignment to duty as ground officer as act of Sept. 22, 1941, authorizing same 
constituting release from active duty— pay and allowances for officers tempo- 
release of Marine Corps Reserve rarily appointed thereunder in Army 
officer from active duty as naval of U. S. as are provided for ‘“‘members 
aviator commissioned pursuant to of the Officers’ Reserve Corps of the 
Naval Aviation Reserve Act of 1939, same grade and length of active 
although he was immediately assigned service,” does not operate to entitle 
to active duty as ground officer, consti- such officers who might be assigned to 
tuted “release from active duty” as Air Corps to lump-sum payment 
contemplated by sec. 12, Naval Avia- specially authorized by sec. 6, Army 
tion Cadet Act of 1942, as amended, Aviation Cadet Act of June 3, 1941, for 


entitling him to payment of lump sum Air Corps Reserve officers for each 
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Aviation duty—Continued. 
Aviation reserve officers’ lamp sum pay- 
ments—Continued. 
complete year of service, upon relief 
SR Do cinngocecneresqccsiee 
During period of incapacity—written 
flight orders as condition to entitle- 
ment—statement to effect that, but for 
incapacitating injury suffered by Navy 
enlisted man while under verbal orders 
for performance of aerial flights, orders 
would have been issued requiring his 
continued regular and frequent partici- 
pation in aerial flights, for three-month 
period following injury may not, in 
absence of written orders be accepted as 
establishing right to aviation pay for 
said three-month period, regardless of 
whether injury was result of “aviation 
accident” as defined in E. O. No. 9195, 
permitting continuance of aviation pay 
under sec. 18, Pay Readjustment Act of 
1942, for three months following inca- 
pacitating accident. -................... 
Non-flying officer limitations—scope of 
limitation—student naval flight sur- 
geons—student naval fiight surgeons 
detailed to duty involving flying under 
instruction pursuant to competent orders 
are nonflying officers whose increased 
pay for flying is subject to statutory 
limitation of $720 per annum, rather than 
“commissioned officers * * * under- 
going flying training’ within meaning 
of provision in recent Military Appro. 
Acts including such officers within defi- 
nition of flying officers entitled under 
sec. 18, Pay Readjustment Act of 1942, 
to 50 percent increase in pay for flying, 
said provision being applicable only to 
officers undergoing flying training as 
suet deedtedasenianson 
Non-fiying officers designated as flying 
officers—effective date of increased fly- 
ing pay—Navy aviation medical examin- 
er—non-flying officer—who has been 
designated flight surgeon—fiying 
officer—becomes entitled to increased 
flying pay authorized for flying officers 
by sec. 18, Pay Readjustment Act of 1942, 
on date he receives notice of designation, 
and not on effective date stated therein, 
even though he has met prescribed flight 
requirements for flying officers during 
period between such effective date and 
date he received notice. -..............- 
Observers not assigned as combat crew 
membere—in view of provisions of sec, 
13a, National Defense Act, as amended, 
defining term ‘‘flying officer” as includ- 
ing, in time of war, any officer who has 
received seronautical rating as observer, 
Navy officers, entitled under current 
statutory provisions to aviation pay at 
rates not in excess of those provided by 
law for Army, may be paid 50 percent 
increase in pay as flying officers if they~ 
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Aviation duty—Continued. 


have received aeronautical rating as 
observer, although not assigned as mem- 
bers of combat crews, as required, except 
in time of war, by other provisions of 
said section 13a, as amended_......... 
Prerequisites to entitlement, in general— 
officer may not be regarded as detailed 
to or on duty requiring regular and 
frequent participation in aerial flights so 
as to entitle him to 50 percent increased 
flying pay until such time as he is rated 
flying officer and receives notice of his de- 
tail or assignment to participate in aerial 
flights and enters upon duty pursuant 


Checkages and forfeitures: 


See, also, Set-Off, pay. 
Expenses of arrest and confinement: 
Amounts paid to local authorities for 
subsistence, etc.: 

Cost of lodging and subsistence fur- 
nished Navy enlisted man who, pend- 
ing proper disposition, is confined 
“for security reasons” in civil jail at 
request of naval authorities may 
initially be charged to appropriation 
“Pay, Subsistence, and Transporta 
tion of Navy Personnel’”’ if govern 
mental necessity for such confine- 
ment be shown, and any contract 
with local officials in respect to sub- 
sistence and lodging would not be 
objectionable; however, amount so 
charged should be checked against 
man’s pay account as in case of 
stragglers, for purpose of recrediting 
iin net cence 

Where adequate Govt. brig or prison 
facilities are not available at partic- 
ular Coast Guard units, local civil 
authorities may be paid for furnish- 
ing lodging and subsistence in civil 
jails to enlisted personnel who have 
been returned to their units—or to 
units designated by competent 
authority—and are awaiting trial by 
court-martial, or are serving minor 
court-martial sentences of confine- 
ment, and such payments may be 
charged to otherwise proper appro- 
priations without checking amount 
against man’s pay account......... 

Where Coast Guard enlisted men are 
confined in civil jails at request of 
naval authorities for “security rea- 
sons” pending disposition of their 
cases, cost of lodging and subsistence 
furnished during such period of con- 
finement is required to be checked 
against man’s pay account and 
recredited to apprupriation originally 
charged with such cost. 24 C, G. 
229, amplified 


Diving duty—fractional hours— Computation 
on basis of individual dives or aggregate 
diving time—$5 per hour additional pay 
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“for each hour or fraction thereof’ to 
which Army personnel assigned to diving 
duty are entitled under act of Apr. 10, 1943, 
when employed on salvage or repair oper- 
ations in depths of over 90 feet, or under 
extraordinary hazardous conditions, may 


be computed on basis of each dive individu- 


ally—any resulting fraction of an hour in 
each dive to be regarded as one hour— 


rather than on basis of total number of hours 


and any resulting fraction covered by 
payment voucher 

February—additional pay for sea, sub- 
marine, etc., duty—in view of provision in 
sec. 6, act of June 30, 1906, that for purposes 
of computing pay of persons paid on an an- 
nual or monthly basis, February shall be 
treated as if it actually had thirty days, and 
rules enunciated by Comptroller of Treas- 
ury in connection therewith (23 C. D. 793), 
three days’ additional pay for sea and sub- 
marine duty authorized by sec. 2, Pay Re- 
adjustment Act of 1942, and the act of Aug. 
4, 1942, respectively, is payable to Navy 
officer who performs temporary sub- 
marine duty on last day of February in 
other than leap year 

Foreign shore duty. See Pay, sea or foreign 
shore duty. 

Increases for special duties, qualifications, 
etc. See Pay, additional. 

Longevity: 
Service credits: 

Coast and Geodetic Survey service— 
service as seaman, fireman, oiler and 
assistant to engineer, second class, in 
Coast and Geodetic Survey under 
“shipping articles” is not “enlisted” 
service within meaning of sec. 3A, Pay 
Readjustment Act of 1942, as amended, 
which may be counted by Naval 
Reserve officer for pay purposes 

Midshipman service: 

Midshipman service is neither “‘com- 
missioned” nor “enlisted” service 
within meaning of secs. 3 and 3A, 
Pay Readjustment Act of 1942, as 
amended, and since midshipman 
service is not specifically authorized 
to be counted for pay purposes, 
such service must be considered as 
excluded, except in case of officers 
in service on June 30, 1922, who, by 
reason of proviso to sec. 1 of said 
act, are entitled to have it included 
in computation of their pay 

Officer commissioned in Naval Re- 
serve after having resigned his com- 
mission in Regular Navy is not 
entitled to count service as midship- 
man at Naval Academy from July 
1911, to June 1915, for purpose of pay 
as reserve officer under Pay Readjust- 
ment Act of 1942, as amended, even 
though—having been officer in serv- 
ice on June 30, 1922, entitled to 
count midshipman service—such 
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Longevity—Continued. 
Service credite—C ontinued. 

Midshipman service—Continued. 
service had been included in com- 
putation of his pay as Regular Navy 
officer under act of June 10, 1922_... 

Officer who entered U. 8S. Naval 
Academy in July 1911, and who has 
served continuously as Regular 
Navy officer since graduation is 
entitled to count midshipman serv- 
ice for pay purposes, in view of 
proviso to sec. 1, Pay Readjustment 
Act of 1942, authorizing officers in 
service on June 30, 1922, to count 
service which could be counted on 


National Guard service: 

Where Naval Reserve officer had en- 
listed in National Guard in violation 
of statutory prohibition against 
members of Naval Reserve becoming 
members of other military organiza- 
tions, act of remaining in National 
Guard, performing duties required 
and receiving pay therefor, subse- 
quent to removal of disqualification 
by termination of his Naval Reserve 
service, was tantamount to ratifica- 
tion of his National Guard enlist- 
ment so as to entitle him to count for 
pay purposes under sec. 3, Pay 
Readjustment Act of 1942, as 
amended, service in National Guard 
after termination of his Naval Re- 
serve service. 23 C. G. 173, ampli- 


Naval Reserve officer is entitled to 
longevity credit under Pay Read- 
justment Act of 1942 for National 
Guard service only as to such service 
during period of Federal recognition 
after appointment under conditions 
prescribed by statute 

Naval Reserve officer who had held a 
commission in State National Guard 
under sec. 503, California Military 
and Veterans Code, because of his 
position as military instructor, with- 
out being member of federally recog- 
nized National Guard as contem- 
plated by National Defense Act of 
1916, as amended, may not count 
such service as National Guard serv- 
ice for longevity pay purposes under 
Pay Readjustment Act of 1942, as 


Naval Militia service—service in Naval 
Militia of the several States, Terri- 
tories, and Dist. of Col., on and after 
Feb. 16, 1914—effective date of basic 
law for establishment and maintenance 
of Naval Militia—is not service which 
may be counted for pay purposes 
under Pay Readjustment Act of 1942, 
as amended, unless particular Naval 
Militia unit has been duly prescribed 
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Service credits—Continued. 
as part of Organized Militia as pro- 
vided in sec. 1, act of Feb. 16, 1914, or 
subsequent similar legislation, such as 
Naval Reserve Acts of 1925 and 1938_- 
Reserve service: 

Naval or Marine Corps Reserve: 
Although his commission in Naval 
Reserve was not invalidated 
because appointee was disquali- 
fied, by reason of sec. 4, Naval 
Reserve Act of 1925, from accepting 
it while member of military organ- 
ization, and it could be accepted by 
conduct upon subsequent removal 
of disqualification (23 Comp. Gen. 
173), mere receipt by appointee of 
notice of what his assignment 
would be “‘in the event of mobili- 
zation,” which notice required no 
affirmative action on his part, 
does not constitute legal accept- 
ance by conduct to entitle him to 
count for pay purposes, as Naval 
Reserve officer now on active duty, 
inactive service in Naval Reserve 
under commission ..............-- 
Commission in Public Health Serv- 
ice Reserve did not constitute 
person member of “military or 
naval organization” within pro- 
hibition in sec 4, Naval Reserve 
Act of 1938, against Naval Reserv- 
ists being members of such organ- 
izations, so as to preclude count- 
ing, for pay purposes, of his inac- 
tive service under Naval Reserve 
commission from date of accept- 
ance prior to termination of Public 
Health Service Reserve commis- 
sion; alternatively, service in 
Public Health Service Reserve 
prior to termination of commis- 
sion, plus Naval Reserve service 
thereafter, may be counted— 
double credit for concurrent serv- 
ice not being authorized. 23C.G. 
173, distinguished. ..........._. : 
Public Health Service Reserve— 
commission in Public Health Service 
Reserve did not constitute person 
member of “military or naval organ- 
ization” within prohibition in sec. 4, 
Naval Reserve Act of 1938, against 
Naval Reservists being members of 
such organizations, so as to preclude 
counting, for pay purposes, of his 
inactive service under Naval Reserve 
commission from date of acceptance 
prior to termination of Public Health 
Service Reserve commission; alter- 
natively, service in Public Health 
Service Reserve prior to termination 
of commission, plus Naval Reserve 
service thereafter, may be counted— 
double credit for concurrent service 
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Longevity—Continued. 


Service credits—Continued. 
Reserve service—Continued. 
not being authorized. 23 C. G. 173, 
I ccncenanitbvasnetiocewie 
Retired pay. See Pay, retired, longevity 
credits. 


Period: 


See, also, related heading: Pay, longevity. 
Service credits—Naval Militia service— 
service in Naval Militia of the several 
States, Territories, and Dist. of Col. on 
and after Feb. 16, 1914—eflective date of 
basic law for establishment and main- 
tenance of Naval Militia—is not service 
which may be counted for pay purposes 
under Pay Readjustment Act of 1942, as 
amended, unless particular Naval Militia 
unit has been duly prescribed as part of 
Organized Militia as provided in sec. 1, 
act of Feb. 16, 1914, or subsequent similar 
legislation, such as Naval Reserve Acts 
of 1925 and 1938_____. 


Promotions: 


On retirement—effect on subsequent 
active-duty pay. See Pay, active duty, 
retired personnel, advancement in rank 
upon retirement. 

Temporary : 

Period of leave upon relief from active 
duty under temporary appointment— 
while, as contemplated by sec. 10, act 
of July 24, 1941, Navy enlisted men 
temporarily appointed as officers 
under authority of that act must be 
regarded as reverting to permanent en- 
listed status upon relief from active 
duty under temporary appointments, 
temporary officers relieved from all 
active duty under their temporary 
appointments and ordered home with 
view to discharge from naval service 
or transfer to Fleet Naval Reserve at 
expiration of their leave which accrued 
during their temporary appointments 
may be continued in duty status of 
temporary officers until expiration of 
SONNE OND iisnc<icctiwnindens 

Saved pay and allowances: 
Changesinallowanceand duty status— 

under act of Sept. 22, 1941, as 
amended, saving to warrant officers 
appointed as temporary commis- 
sioned officers in Army of U. 8. pay 
and allowances to which entitled 
“at the time of such temporary ap- 
pointment,” right to rental allow- 
ance applicable to officers of second 
pay period which would have been 
payable to chief warrant officer had 
he not been furnished Govt. quarters 
at time of temporary appointment 
as second lieutenant is saved when 
serving in temporary rank under 
conditions entitling him to rental 
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Promotions—C ontinued. Retired—Continued. 
Temporary—C ontinued. Longevity credits—Continued. 
Saved pay and allowances—Continued, Army of U. S. officers retired for disabil- 


During term as chief of Navy bu- 
reau—under saving provisions of 


ity, in general—Continued. 


309 assimilates retirement pay rights of 
sec. 7 (a), act of July 24, 1941, as such officers to those of officers of 
amended, Navy officer receiving pay, Regular Army of corresponding 
ete., of rear admiral (upper half) grades and length of service, are 
as chief of bureau for four-year entitled on and after effective date 
term, as provided by act of July 1, (June 1, 1942) of Pay Readjustment 
1918, when temporarily appointed, Act of 1942 to have their retirement 
in relation to lower permanent grade pay computed on basis of service 
on active list, to grade of pay director authorized for reserve officers by sec. 
with rank of rear admiral and re- 3 of 1942 act, as amended, that being 
lieved of his assignment as chief of service corresponding to that author- 
bureau for special assignment may ized for Regular Army officers by 
continue to receive such pay, etc., for section 1 of said act, as amended.... 165 
remainder of four-year period he Whether certified for retirement pay 
would otherwise have served as benefits pursuant to sec. 5, act of 
Og 761 Apr. 3, 1939, as amended, to begin 

Family allowance—Govt. contribution prior to effective date (June 1, 1942) 
to family allowance authorized by of Pay Readjustment Act of 1942, or 

86 Servicemen’s Dependents Allow- thereafter, officers of reserve com- 
ance Act of 1942, as. amended, for ponents of Army of the United 
dependents of enlisted personnel— States—who are entitled under 1939 
which allowance is payable directly act, as amended, to receive “same 
to dependent irrespective of whether * * * retirement pay” thereafter 
pay accrues to enlisted man or his provided for “officers * * * of 
pay is reduced or charged with his corresponding grades and length of 
share of allowance—constitutes no service of the Regular Army’”—are 
part of pay and, allowances saved entitled the same as retired officers of 
to Coast Guard enlisted men by Regular Army on or after June 1, 
sec. 7 (a), act of July 24, 1941, as 1942, to have their retirement pay 
amended, upon temporary appoint- computed on basis of pay rates and 
ment as warrant or commissioned service authorized by 1942 act____... 165 
Officers. ...........-.. wee eceneneee- 79 Commissioned warrant officers gen- 

Longevity increase in permanent erally—retired commissioned warrant 
status—under act of Sept. 22, 1941, officer heretofore receiving retired pay 
as amended, saving to warrant of- based on saved pay of warrant officer 
ficers appointed as temporary com- with over 30 years’ service is entitled to 
missioned officers in the Army of U. retired pay, effective as of June 1, 1942, 
8. pay and allowances to which en- based on active-duty pay of commis- 
titled “‘at the time of such temporary sioned warrant officer with his length 
appointment,” chief warrant officer of service, latter pay being higher than 
with less than 3 years’ service whose pay of warrant officer with same length 
base pay pursuant to sec. 8, Pay of service in yiew of provisions of act of 
Readjustment Act of 1942, at rate of Sept. 7, 1944, amending, effective June 

os $2,100 per annum was saved to him 1, 1942, sec. 8 of Pay Readjustment 
when temporarily appointed as Act of 1942 to authorize counting of 
second lieutenant is not saved right enlisted and warrant service, in addi- 
to 5 percent increase in such base pay tion to commissioned service, in com- 
upon completion of 3 years’ service... 739 


puting longevity pay of commissioned 


Retired: 

See, also, related heading: Retirement, 
military, naval, etc. 

Limitations—concurrent civilian com- 
pensation. See Compensation, double, re- 
tired personnel; Officers and Employees, 
holding two positions. 

Longevity credits: 
Army of U.S. officers retired for disahil- 


warrant officers_...............- . 418 
Delayed retirement—in case of Navy 
officer wholly retired under sec. 1454, 
R. &., for disability not resulting from 
incident of service, with one year’s pay, 
effective date of separation is date 
stated in recommendation of Sec. of 
Navy which the President approves, 
rather than date the President affixes 


eV 


ity, in general: 

Officers of reserve components of Army 
of the United States who receive re- 
tirement pay pursuant to sec. 5, act 
of Apr. 3, 1939, as amended, which 


his signature (see court cases cited) and 
one year’s pay is to be computed on 
basis of officer’s length of service as of 
such effective date. 16 C. G, 187, 17 id. 
883, and 19 id. 968, overruled.......... 
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Retired—Continued. 
Longevity credite—Continued. 
Inactive service on retired list: 

In view of authorization in sec. 1, act 
of June 10, 1922, as continued in effect 
by sec. 1, act of June 16, 1942, as 
amended, for officers in service on 
June 30, 1922, to include all service 
then counted in computing longevity 
pay, Marine Corps officers in service 
on said date who were retired subse- 
quent thereto on account of wounds 
received in battle are entitled, by 
reason of sec. 1612, R. S., assimilating 
Marine Corps officers to Army of- 
ficers for pay purposes, to count 
inactive time on the retired list for 
longevity pay purposes in the com- 
putation of retired pay, the same as 
Army officers under act of Mar. 2, 1903. 

Provisions of act of June 10, 1922, limit- 
ing service which could be counted 
for pay purposes by officers appoint- 
ed on and after July 1, 1922, to active 
commissioned service did not affect 
right of Army officers in service on 
June 30, 1922, who thereafter were 
retired on account of battle wounds, 
to count inactive time on retired list 
for longevity pay purposes in com- 
puting their retired pay, as author- 
ized by act of Mar. 2, 1903........-- 

Officers of National Guard of U. S., in 
general—officers of National Guard of 
the United States are “‘officers * * * of 
the Army of the United States, other 
than the officers * * * of the Regular 

Army,” within meaning of sec. 5, act of 

Apr. 3, 1939, as amended, which con- 

fers upon such other officers certain 

retirement pay benefits, etc., by as- 
similation to Regular Army officers, 
and, hence, they are entitled to retire- 
ment pay benefits and adjustments 
thereunder the same as members of 

Officers’ Reserve Corps--....---.-..-..-- 

Saved pay and allowances—reversion to 
more favorable prior longevity pay laws— 
for purposes of computing retired pay 
of Marine Corps officer who had less than 
3 years’ service upon retirement for dis- 
ability prior to June 30, 1922, but who, 
because of active duty after retirement, 
was entitled on effective date of Pay Re- 
adjustment Act of 1942 to 5 percent in- 
crease in base pay thereunder for over 3 
years’ service, proviso to sec. 15 of said 
act which saved “present pay” of officers 
then on retired list does not entitle 
officer, upon completion of 5 years’ 
service, to revert to prior pay laws, now 
repealed, under which he would be en- 
titled to 10 percent increase in base pay 
SE gt cat teiabebadeatnonnae 

Status as “salary”—irrespective of fact 
that retired Marine Corps officer may be 
receiving retired pay “‘for disability in- 
curred in combat with an enemy” and, 


Page | PAY—Continued. 
Retired—Continued. 


171 


165 


467 


INDEX DIGEST 


bence, is within exception to dual compensa- 
tion restrictions of sec. 212, act of June 
30, 1932, as amended, such retired pay is 
“salary” within meaning of prohibition 
in Dept. of State Appro. Act, 1945, 
against receipt by ambassadors and 
ministers of any other salary from U. S., 
so as to preclude officer from receiving 
retired pay while receiving salary of 
Statutory provisions governing after June 
1, 1942—Army of U. S. officers retired 
for disability—whether certified for re- 
tirement pay benefits pursuant to sec. 5, 
act of Apr. 3, 1939, as amended, to begin 
prior to effective date (June 1, 1942) of 
Pay Readjustment Act of 1942, or there- 
after, officers of reserve components of 
Army of the United States—who are en- 
titled under 1939 act, as amended, to 
receive ‘same * * * retirement pay” 
thereafter provided for “officers * * * 
of corresponding grades and length of 
service of the Regular Army’’—are en- 
titled the same as retired officers of 
Regular Army on or after June 1, 1942, 
to have their retirement pay computed 
on basis of pay rates and service author- 
RR i icnkintnneckundenwateseecse 
Temperary officers of Army of U. S., in 
general—temporary officers of Army 
of the United States are “officers * * * 
of the Army of the United States, other 
than the officers * * * of the Regular 
Army,” within meaning of sec. 5, act of 
Apr. 3, 1939, as amended, which confers 
upon such other officers certain retire- 
ment pay benefits, etc., by assimilation 
to Regular Army officers, and, hence, 
they are entitled to retirement pay bene- 
fits and adjustments thereunder the 
same as members of Officers’ Reserve 
Wholly retired officers: 
One year’s pay computation: 

In case of Navy officer wholly retired 
under sec. 1454, R. S., for disability 
not resulting from incident of serv- 
ice, with one year’s pay, effective 
date of separation is date stated in 
recommendation of Sec. of Navy 
which the President approves, 
rather than date the President 
affixes his signature (see court cases 
cited) and one year’s pay is to be 
com puted on basis of officer’s length 
of service as of such effective date. 
16 C. G. 187, 17 id. 833, and 19 id, 
IIE akc ccuchbocactimennnen 

One year’s “‘pay” authorized by sec. 
1454, R. 8., to be paid to Navy offi- 
cers wholly retired from service on 
account of incapacity not result of 
incident of service does not include 
rental and subsistence allowances 
authorized under secs, 4 and 5, Pay 
Readjustment Act of 1942.......... 
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Wholly retired officers—Continued. 

One year’s pay computation—Continued. 
One year’s pay to be paid to officer of 
Regular Navy who, while tem- 
porarily serving in higher rank 
under authority of act of July 24, 
1941, is wholly retired from service 
under sec. 1454, R. S., for disability 

not result of incident of service, 
should be computed on basis of pay 

of his permanent rank, and not that 

of temporary rank.................. 


Saved pay and allowance matters: 


Coast Guard personnel formerly in Light- 
house Service: 

Inclusion of Government contributions 
to family allowance of enlisted man’s 
dependents: 

Even though family allowance author- 
ized by sec. 101, Servicemen’s De- 
pendents Allowance Act of 1942, as 
amended, for dependents of enlisted 
personnel is paid directly to de- 
pendent rather than to enlisted man 
himself, Government’s contribution 
to allowance should be added to 
military pay and allowances of 
former Lighthouse Service em- 
ployees who were enlisted in Coast 
Guard pursuant to act of Aug. 5, 
1939, in determining whether such 
pay and allowances are greater than 
total of ‘annual compensation and 
allowances’”’ such men were receiv- 
ing on date of their enlistment, 
which is saved to them by sec. 7 of 
Bian cavdinachasbed odes enateud 


Govt. contribution to family allowance 
authorized by Servicemen’s Depend- 
ents Allowance Act of 1942, as 
amended, for dependents of enlisted 
personnel should be added to mili- 
tary pay and allowances of former 
Lighthouse Service employees who 
were enlisted in Coast Guard pur- 
suant to act of Aug. 5, 1939, to deter- 
mine whether such pay and allow- 
ances are greater than total of “annual 
compensation and allowances” such 
men were receiving on date of their 
enlistment, which is saved to them 
by sec. 7 of latter act. 24 C. G. 192, 
reconsidered and affirmed -.---.-....-. 


Inclusion of quarterly maintenance 
allowance (clothing)—The total 
annual compensation and allowances 
of civilian employees of former Light- 
house Service which is saved to them 
under sec. 7, act of Aug. 5, 1939, upon 
their enlistment in Coast Guard pur- 
suant to act, if total pay and allow- 
ances of their enlisted rating is less, 
may not be increased by amount equal 
to quarterly maintenance allowance 
(clothing) authorized for Coast Guard 
enlisted men by E. O. No. 9356....... 
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Retired personnel. See Pay, retired, saved 
pay and allowances. 

Temporary promotions. See Pay, promo- 
tions, temporary, saved pay and allow- 
ances. 


Sea or foreign shore duty: 


Computation, in general.—per centum 
increase in base pay for sea duty provided 
by sec. 2, Pay Readjustment Act of 1942, 
is on annual basis and, therefore, should 
be computed under provisions of sec. 6, 
act of June 30, 1906, in accordance with 
rules enunciated by Comptroller of 
Treasury (23 C. D. 793), whereby one- 
thirtieth of monthly pay is allowed for 
each day of Service, not countiug thirty- 
first day of month, but counting last day 
of February as three days (two days in 
leap years) for pay purposes---.__....__-. 

February. See Pay, February, additional 
pay for sea, submarine, etc., duty. 


Sickness—Women’s Army Auxiliary Corps 


members—after termination of service— 
under sec. 11, act of May 14, 1942, period 
during which former members of Women’s 
Army Auxiliary Corps are entitled to pay 
and allowances while hospitalized or 
rehospitalized for injury suffered or disease 
contracted in line of duty,‘‘but not for more 
than an aggregate of six months after ter- 
mination of service,” is not limited to six 
months immediately following termination 
of service, but may be any subsequent six- 
month period; and there is no requirement 
that former member shall have been hos- 
pitalized at time of termination of service - . 
Submarine duty—computation, in general— 
per centum increase in base pay for sub- 
marine duty provided by act of Aug. 4, 
1942, is on annual basis and, therefore, 
should be computed under provisions of sec. 
6, act of June 30, 1906, in accordance with 
rules enunciated by Comptroller of Treas- 
ury (23 C. D. 793), whereby one-thirtieth 
of monthly pay is allowed for each day of 
service, not counting thirty-first day of 
month, but counting last day of February 
as three days (two days in leap years) for 
I nn tdicerntnimneintntin 
Thirty-first day of month—additional pay 
for sea, submarine, etc., duty—in view 
of provision in sec. 6, act of June 30, 1906, 
excluding thirty-first day of month from 
computation of pay of persons paid on 
annual or monthly basis, additional pay 
for sea or submarine duty authorized by 
sec. 2, Pay Readjustment Act of 1942, and 
act of Aug. 4, 1942, respectively, is not pay- 
able to Navy officer for temporary sub- 
marine duty performed on thirty-first day 
of month, whether duty was for that day 
alone or for more than one day including 
inc ccisranenitinn 


PAYMENTS: 


Absence or unenforceability of contracts: 
Supporting evidence requirements—petty 
purchases—Gen. Reg. 103, May 2, 1945_. 
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PAYMENTS—Continued. 
Absence or unenforceability of contracts— 
Continued. 

Unauthorized or erroneous awards. See 
Contracts, awards, erroneous or un- 
authorized. 

Advance: 


Contract payment and recoupment or 
liquidation accounting procedure—Gen. 
Reg. 51, Supp. 9, Oct. 23, 1944. _........ 

Interagency furnishing of space in leased 
premises—w here, under authority of sec. 
601, act of June 30, 1932, as amended, one 
agency furnishes another agency portion 
of its leased office space, payment may 
be made in advance—without regard to 
advance payment prohibition of sec. 
3648, R. S.—or on any other basis agreed 
upon, for not to exceed proportionate 
cost of space and for all utilities and 
services furnished - - ieanicsiadioe ; 

Mileage incident to release from active 
duty. See Mileage, release from active 
duty, advance payment. 

Newspapers and periodicals: 

Fiscal year appropriation chargeable: 

See, also, Appropriations, fiscal year, 
availability beyond, subscriptions to 
magazines, etc. 

In general—authority in act of June 
12, 1930, as amended, to make ad- 
vance payments of subscription 
charges for publications includes, 
also, authority to charge whole cost 
thereof to appropriation for fiscal 
year current when subscription 
contract becomes effective, irrespec- 
tive of fact that subscription may 
extend beyond end of that fiscal year 


or for more than one fiscal year 
PAY ROLLS: 
Change slip: 


Copy for disbursing officer—Gen. Reg. 
102, Supp. 2, June 19, 1945 5 
Procedure for use—Gen. Reg. 102, Dec. 


7, 19%4__- selehenmerinn a = 
Control register—-procedure for use—Gen. 
Reg. 102, Dec. 7, 1944 
Forms: 

Revision: 

Adaptation to smaller offices and agen- 
cies—Gen. Reg. 102, Supp. 1, Mar. 31, 
1945__ aa eee : : 

Certifying officer’s certificate—Gen. 
Reg. 102, Dec. 7, 1944 alas 

Use on narrow carriage typewriters— 
Gen. Reg. 34, Supp. 11, Sept. 21, 1944__ 

Information required: 

Employees in leave without pay status— 
pay roll vouchers submitted to this office 
need include only names of employees to 
whom payments of compensation have 
been made during some portion of pay 
roll period, and need not include names 
of employees in leave without pay or 
furlough status for entire pay roll period. 

Salary tax deductions: 

Employee family status designations: 

Gen. Reg. 54, Supp. 18, Aug. 15, 1944. 
Gen. Reg. 54, Supp. 19, Sept. 14, 1944... 
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PAY ROLLS—Continued. 
Information required—Continued. 
Simplified procedure and forms for civilian 
per annum employees: 

Gen, Reg. 102, Dec. 7, 1944 

Adaptation to smaller offices and agen- 
cies—Gen. Reg. 102, Supp. 1, Mar. 31, 
1945 oe ota 

PENITENTIARIES AND PRISONS: 
Prisoners: 
Care and maintenance: 

See, also, Subsistence, enlisted men con- 
fined in civil jails; Subsistence, lodgings, 
enlisted men confined in civil jails. 

Contracts with States,” etc.—enlisted 
men—cost of lodging and subsistence 
furnished Navy enlisted man who, 
pending proper is con 
fined ‘‘for security reasons” in civil 
jail at request of naval authorities may 
initially be charged to appropriation 
“Pay, Subsistence, and Transporta- 
tion of Navy Personnel’ if govern- 
mental necessity for such confinement 
be shown, and any contract with local 
officials in respect to subsistence and 
lodging would not be objectionable; 
however, amount so charged should 
be checked against man’s pay account 
as in case of stragglers, for purpose of 
recrediting appropriation 

PENSIONS: 
Concurrent with other compensation. 
Compensation, double. 
PERSONAL PROPERTY: 
See Property, private. 
PERSONAL SERVICES: 
Advance agreement or contract necessity 
ir case of persons or organizations em- 
ployed and paid by Office of Price Admin. 
pursuant to special authorization in act of 
June 28, 1944, without regard to civil serv- 
ice and classification laws, there should be 
contract or agreement in writing in ad- 
vance to constitute proper basis for pay- 
ment of compensation and traveling ex- 
penses 
Attorneys. 
Experts— witnesses. 


disposition, 


See 


See Attorneys. 
See Witnesses. 


Inspection work as being—work of inspec- 
tion, even when performed under appro- 
priation for construction work, is regarded 
eS 


Nonpersonal services distinguished—indi- 
vidual engaged under contract to prepare 
and deliver a lecture or series of lectures at 
Army military school on definite dates for 
stipulated sum is not to be regarded as 
performing services under supervision and 
control of the Government so as to be con- 
sidered as employed on personal service 
basis, and, therefore, compensation stip- 
ulated in contract for his services is not 
subject to provisions of sec. 9, Military 

Appro. Act, 1944, limiting to $25 per day 

amount payable to technical and profes- 

sional personnel employed by contract 
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PERSONAL SERVICES—Continued. 
Private contract v. Government personnel: 
Advertising specialists—except to extent 


of availability of special item provided 
in current apropriation (act of June 28, 
1944) of Office of Price Admin. for tempo- 
rary employment of persons or organi- 
zations “without regard to * * * 
classification laws,” appropriation may 
not be used to reimburse commercial 
organizations or individuals for compen- 
sation, other than at rates prescribed by 
Classification Act, as amended, of ex- 
experts on matters pertaining to prepara- 
tion of advertising material who are to be 
employed and paid to perform regular 
functions imposed by law upon O. P. A. 


Effect of statutory authority for part time 


or intermittent employment of special- 
ists by contract—authorization in Navy 
Dept. appropriation, Maintenance, Bu- 
reau of Ships, 1943, for part time or in- 
termittent employment of scientists and 
technicists by contract at not to exceed 
$25 per day contemplates direct employ- 
ment rather than employment through 
contract or agreement with intermediary 
agency aaaihoiaaian Sonat 


Inspection, testing, etc., services: 


Lumber inspection service in connec- 
tion with price control enforcement: 
Except to extent of availability of 
special item provided in current ap- 
propsiation (act of June 28, 1944) of 
Office of Price Admin. for tempo- 
rary employment of persons or or- 
ganizations ‘“‘without regard to 
* * * classification laws,” appropri- 
ation may not be used to reimburse 
commercial organizations or indi- 
viduals for compensation, other than 
at rates prescribed by Classification 
Act, as amended, of lumber inspec- 
tors who are to be employed and 
paid to perform regular functions 
imposed by law upon O. P. A 

In view of circumstances now shown 
to be peculiarly applicable to pro- 
curement of lumber inspection serv- 
ices (unavailability of qualified in- 
dividual inspectors; control entirely 
by organizations or associations; in- 
clusion of laboratory service and use 
of equipment; materiality of “pro- 
bative value” attaching to certain 
lumber associations’ status in indus- 
try), Office of Price Admin. may 
contract with lumber association to 
furnish lumber inspection services 
in connection with determining vio- 
lations of ceiling prices on lumber— 
duty imposed by law on said Office— 
without regard to Classification Act. 
24 Comp. Gen. 147, modified. -__. 


POSTAL SERVICE: 
See Compensation, Postal Service; Post Office 
Department, Postal Service. 
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Page | POST EXCHANGES: 
See Army, post exchanges. 
POST OFFICE DEPARTMENT: 
Appropriations. See Appropriations, Post 


Office Department. 


Mails: 


Costs of handling publications dispatched 
by Government Printing Office for other 
agencies—appropriation availability— 
while sec. 92, act of Jam. 12, 1895, as 
amended, requires Govt. Printing 
Office to perform work of addressing, 
wrapping, and mailing or dispatching 
for public distribution publications is- 
sued by executive departments and other 
Govt. establishments at Washington, 
D. C., costs of handling publications 
after being placed in mails, on bases 
prescribed by provisions of act of June 
28, 1944, relating to control of penalty- 
mailing privilege of Govt. agencies, 
must be borne by executive department 
or establishment concerned, and not by 
Govt. Printing Office 

Messenger-service contracts: 

Concurrent compensation payments to 
regular and temporary messenger dur- 
ing unauthorized suspension of regu- 
lar—error of postmaster in suspending 
regular contract mail messenger from 
duty does not have effect of invalidat- 
ing otherwise proper employment of 
temporary mail messengers to perform 
his duties, or require that they serve 
without compensation or place obliga- 
tion for payment for such temporary 
Services upon postmaster, even though 
amount of deductions made from 
regular mail messenger’s compensa- 
tion during such erroneous suspension 
later is remitted to him 


Contractor’s right to compensation dur- 
ing unauthorized suspension—it is 
within authority of Postmaster Gen- 
eral, under terms of 39 U. S. Code 443, 
to remit deductions made from con- 
tract mail messenger’s compensation 
for failure to perform service, on basis 
of Postmaster General's finding that 
contractor failed to perform service 
under his contract not through any 
fault of his own but because of un- 
authorized action of local postmaster 
in suspending him from duty. 

Ownership of mail in transit—mail re- 
ceived from postal service by Marine 

Corps enlisted man acting as mail or- 

derly and appropriated to his own use 

instead of being delivered to addressees 
in his battalion is regarded as property 
of senders rather than of addressees _.. 


Postal Service: 


Compensation. See Compensation, Postal 
Service. 


Mails. See Post Office Department, mails 
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POST OFFICE DEPARTMENT— 


Continued. 
Postal Service—Continued. 
Postmasters: 
Acting postmasters: 

Authority to designate during absence 
of regular postmaster because of 
illness—in absence of statutory 
authority for designation of acting 
postmaster prior to time office of 
postmaster becomes vacant, except 
in cases where postmaster is absent 
in active military, naval, or mer- 
chant marine service, acting post- 
master may not be designated to 
serve during absence of postmaster 
because of prolonged illmess..._.... 

Authority to designate during ab- 
sence of regular postmaster on 
merchant marine duty—in view of 
sec. 2, act of June 23, 1943, which, 
in conferring reemployment rights 
on persons in employ of U. S. who 
enter merchant marine, provides 
that, upon reemployment, such 
persons shall be considered as hav- 
ing been on furlough or leave of ab- 
sence, acting postmaster may be 
designated to take charge of post 
office during absence of regular post- 
master on active merchant marine 
duty, as is authorized by act of Dec. 
6, 1940, in cases where regular post- 
master has been granted leave with- 
out pay pursuant to act for perform- 
ance of active military or naval 


Liability—temporary mail messenger 
services during unauthorized suspen- 
sion of regular messenger—error of 
postmaster in suspending regular con- 
tract mail messenger from duty does 
not have effect of invalidating other- 
wise proper employment of temporary 
mail messengers to perform his duties, 
or require that they serve without 
compensation or place obligation for 
payment for such temporary services 
upon postmaster, even though amount 
of deductions made from regular mail 
messenger’s compensation during such 
erroneous suspension later is remitted 


Lump-sum leave payment under act of 
Dec. 21, 1944, as causing vacancy— 
where, in connection with his sepa- 
ration from office of postmaster or 
assistant postmaster, person is paid 
lump sum under act of Dec. 21, 1944, 
for accrued annual leave, last day of 
active duty is date of separation, and, 
therefore, vacancy in office is to be 
considered as existing on day following 
last day of active duty, which vacancy 
may be filled on or after such follow- 
| 
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Continued. 
Postal Service—Continued. 
Postmasters—C ontinued. 
Post office rent and building service 

allowance: 

incidental expenses generally—au- 
thority in act of July 24, 1888, to 
allow rent, light, fuel and water at 
third-class post offices does not in- 
clude authority to allow incidental 
i Rissiacdcicanconseceivinishenoee 
Removal of ashes—allowance may 
not be made to postmasters at 
third-class offices for such incidental 
expenses as for removal of ashes; nor 
may the actual expenses thereof be 
charged to appropriation for rent, 
light, fuel and water 


PRINTING AND BINDING: 


See, also, related heading: Stationery. 

Blankbooks. See Stationery, blankbooks. 

Decalcomania—status, generally, as print- 
ing—in view of opinion of Public Printer 
that manufacture of decalcomania in- 
volves printing process, such articles are 
required to be procured from Govt 

Printing Office pursuant to sec. 11, act 

of Mar. 1, 1919, unless clearance be ob- 

tained from Public Printer, as authorized 

Gey Oy Bi oo cc nide ccc eded... 

Postage or other transportation costs— 
Government Printing Office v. depart- 
mental appropriation availabilfty—while 
sec. 92, act of Jan. 12, 1895, as amended, 
requires Govt. Printing Office to perform 
work of addressing, wrapping, and mail- 
ing or dispatching for public distribution 
publications issued by executive depart- 
ments and other Govt. establishments at 

Washington, D. C., costs of handling pub- 

lications after being placed in mails, on 

bases prescribed by provisions of act of 

June 28, 1944, relating to control of penalty- 

mailing privilege of Govt. agencies, must 

be borne by executive department or 
establishment concerned, and not by 

Govt. Printing Office._--. 

Standard Forms: 

Printing ard binding status generally 
standard forms and blankbook work 
are printing and binding items, as 
distinguished from supplies..__--..-._- 

Stocking of by Procurement Division for 
resale to other agencies—stocking of 
standard forms and blankbooks in 
warehouses of Pro@urement Division, 
Treasury Dept., for resale to the several 
departments, establishments, and agen- 
cies of Govt. would be contrary to re- 
quirements prescribed in title 44, U. 8. 
Code, with respect to procurement of 
printing and binding from Government 
Printing Office and, therefore, is un- 
I iicttinkcnsnmetinninentnsnitnies 
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PRINTING AND BINDING—Con. 
Stencil sheets, offset masters, or other 


INDEX DIGEST 


reproducing supplies: 


Source from which to be procured, appro- 


priation chargeable, etc.: 

Cost of stock-form stencil sheets avail- 
able for sale to public generally may 
be charged to appropriation for sup- 
plies rather than to one for printing 
and binding; however, placing thereon 
of die impressions, as ordered by pur- 
chasing agency, for transfer to blank 
paper by duplicating process, along 
with other impressions added by type- 
writer, ete., constitutes printing 
process cost of which is required to be 
charged to printing and binding ap- 
propriation and must be procured 
from Govt. Printing Office pursuant 
to act of Mar. 1, 1919, unless clearance 
is furnished in accordance with act of 
SE I Gndddindocsccuedhcecasunens 

Offset masters, cut sheets or continuous, 
marginally punched or unpunched, 
consisting of specially treated paper 
without printing, all matter to be re- 
produced being added by typewriter 
or tabulating equipment, may be pro- 
cured without clearance from Govt. 
Printing Office and cost charged to 
appropriation for supplies rather than 
to one for printing and binding, if not 
scheduled by Public Printer as paper 
supplies which he is authorized to fur- 
nish under act of June 7, 1924, and if 
they are stock forms carried for sale to 
I is hvscticntvanniitininnon 
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PROPERTY— Continued. 
Private—Continued. 
Damage, loss, or destruction—Continued. 


PRISONERS: 

See Penitentiaries and Prisons. 
PRIVATE PROPERTY: 

See Property, private. 
PROCUREMENT DIVISION: 


See Treasury Department, Procurement Di- 


vision. 
PROMOTIONS: 
See Compensation, promotions. 
PROPERTY: 
Private: 
Damage, loss, or destruction: 





Bailee’s liability generally—in the ab- 
sence of a special contract, bailee is not 
the insurer of thing bailed and is not 
responsible for damages for loss arising 
from an inevitable accident or under 
circumstances which might not be 
reasonably foreseen and provided 
IVs pindtaessces 

Containers used for furnishing contract 
material. See Contracts,empty contain- 
ers, damage, loss, or destruction, 

Military, naval, etc., service: 
Appropriation available for payment 

of Public Health Service officers’ 

claims—in view of provisions of sec. 

8, act of Oct. 27, 1943, respecting 

reimbursement for personal property 

losses of naval, etc., personnel, to 
effect that Coast Guard appropria- 





138 






Military, naval, etc., service—Con. 
tions available for payment of claims 
under similar act of Oct. 6, 1917, now 
repealed, are available for payment 
of claims under 1943 act, Coast Guard 
appropriations thus made available 
may be used for payment of claims 
of Public Health Service commis- 
sioned officers who, by reason of sec. 

6 of 1943 act, were entitled to reim- 

bursement for their property losses, 

ete., when serving with Coast 

Guard, although said appropriations 

were not theretofore used for pay- 

ment of such claims--_- nin 
Embezzlement of mail matter, money 
order funds, etc.: 

Authority under act of July 1, 
1918, as amended, to settle claims 
for damages to or loss of privately 
owned property caused by Navy 
or Marine Corps personnel does 
not apply to claims by other Navy 
or Marine Corps personne] for loss 
or damage of their personal prop- 
erty, and, therefore, claims of Ma- 
rine Corps personnel for amounts 
representing sums of money which 
were entrusted by them to enlisted 
mail orderly for purpose of obtain- 
ing postal money orders and which 
were converted by him may not be 
considered as within scope of act- 

Mail received from postal service by 
Marine Corps enlisted man acting 
as mail orderly and appropriated 
to his own use instead of being de- 
livered to addressees in his battalion 
is regarded as property of senders 
rather than of addressees, and, 
therefore, senders have suffered 
losses of private property for which 
Marine Corps enlisted man is re- 
sponsible, so that claims sub- 
mitted by them for reimburse- 
ment of such losses are for consid- 
eration under act of July 1, 1918, as 
amended, authorizing settlement 
of claims for damage or loss of pri 
vately owned property caused by 
Navy or Marine Corps personnel 

Losses of Navy and Marine. Corps 
personnel caused by fellow service- 

men—authority under act of July 1, 

1918, as amended, to settle claims 
for damages to or loss of privately 
owned property caused by Navy 
or Marine Corps personnel does not 
apply to claims by other Navy or 
Marine Corps personnel for loss or 
damage of their personal property -- 
Public Health Service officers’ rights 
generally: 
Public Health Service commis- 
sioned officers detailed for duty 
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PROPERTY—Continued. Page 


Private—Continued. 


PROPERTY— Continued. Page 


Private—Continued. 


Damage, loss or destruction—Continued. 


Military, naval, etc., service—Continued. 
Public Health Service officers, rights 


generally—Continued. 
with Coast Guard when it is 
operating ‘‘as part of the Navy” 
under provisions of E. O. No. 
8929 may be regarded as ‘‘serving 
with the Navy” within meaning 
of sec. 6, act of Oct. 27, 1943, ap- 
plying provisions thereof with 
respect to reimbursement of cer- 
tain naval personnel for loss, dam- 
age, or destruction of personal 
property to personnel of Public 
Health Service when serving with 
Navy..... 

Rights of Public Health Service 
commissioned officers serving with 
Navy to reimbursement for joss, 
damage, or destruction of personal 
property under provisions of act 
of Oct. 27, 1943, relating to property 
losses, etc., of naval personnel, as 
specifically provided 
thereof, were unaffected by pro- 
visions of act of November ll, 
1943, relating to organization and 
functions of Public Health Serv- 

since latter act assimilated 
military benefits rights of such 
officers to those of naval, as well 
as military, commissioned person- 
nel... 


by sec. 6 


ice, 


Sec. 6, act of Oct. 27, 1943, making 
provisions of act (relating to re- 
imbursement for loss, damage, or 
destruction of personal property 
of naval personnel) applicable to 
Public Health Service personnel 
when serving with Navy, is in- 
applicable to Public Health 
Service commissioned officers from 
and after date of Public Health 
Service Act of July 1, 1944, which 
assimilates military benefits rights 
of such officers to those of com- 
missioned officers of Army; in- 
stead, such Public Health Service 
officers now are entitled to reim- 
bursement for personal property 
losses, etc., under provisions of 
existing law applicable to Army 
officers... .- 


Reimbursement rights, etc., after 
death of owner in naval service: 


Under act of Oct. 27, 1943, author- 
izing reimbursement to certain 
naval and civilian personnel for 
loss, etc., of their personal prop- 
erty under specified conditions, 
and providing for payment to any 
dependent relative, as deter- 
mined by Sec. of Navy, if owner 
dies either prior or subsequent to 





Damage, loss, or destruction—Continued. 


Military, naval, etc., service—Continued. 
Reimbursement rights, etc., after death 


of owner in naval service—Con. 
loss, damage, or destruction, pay- 
ment may be made only to de- 
pendent relative of deceased 
owner of property coming within 
purview of statute; and, even 
though there be no surviving de- 
pendent relative, right to reim- 
bursement does not pass to de 
cedent’s heirs or legal representa- 
tive, generally, as was the case 
under prior similar acts. C/. 8 
C. D. 688 and 10 C. G. 525_. 
‘nder regulations issued by Sec. 
of Navy pursuant to act of Oct. 
27, 1943, with respect to payments 
to dependent relatives for loss, 
damage, or destruction of property 
of deceased naval and civilian per- 
sonnel, no administrative deter- 
mination is required as to whether 
there is or is not a dependent rela- 
tive except in cases in which some- 
one—other than widow or minor 
child—purporting to be depen- 
dent relative presents claim for 
amount involved 
Ownership unknown—disposition—un- 
claimed personal property recovered 
from Navy enlisted man court martialed 
and convicted of theft should be disposed 
of under same rules and regulations as 
surplus Govt. property and proceeds 
thereof, together with any unclaimed 
cash recovered from him, treated as 
miscellaneous receipts under provisions 
of secs. 3617 and 3618, R. 8_. 


Public: 


Damage, loss, or destruction—disposition 
of amount recovered—where defense 
articles procured under Lend-Lease 
Act, as amended, have been lost or 
damaged in transit or in storage prior 
to transfer to foreign government, in- 
surance or salvage proceeds received on 
account of such loss or damage may be 
credited to defense aid allocations ac- 
count for use in financing other trans- 
actions, rather thdn covered into Treas- 
ury as miscellaneous receipts under sec. 
3617, R. S., as money received for use 
Tc centenennatl 


Firefighting services of municipalities. 


See States, 


services. 


Housing. See Housing. 

Leasing of equipment between Govern- 
ment agencies. See Rental Agreements, 
Government personalty, agreements be- 
tween Government agencies. 

Repairs and improvements. See Repairs 
and Improvements, public property. 


subdivisions, firefighting 
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PUBLIC BUILDINGS: Page 


Appropriations. See Appropriations, 


Page 
public 


QUARTERS—Continued. 
In kind—Continued. 


buildings. 


PUBLIC FUNDS: 


See Funds, public. 


PUBLIC HEALTH SERVICE: 


Commissioned personnel: 

Assimilation to military and naval person- 
nel generally—purpose of sec. 212 (a), 
Public Health Service Act of July 1, 
1944, assimilating military benefits 
rights of PHS commissioned officers to 
those provided by law for commissioned 
officers of Army, was to clarify ambigu- 
ous assimilation of such officers to both 
naval and military personnel under sec. 
8 (a) (1), act of Nov. 11, 1943, and, hence, 
under either 1943 or 1944 act, “‘military 
benefits” are rights, etc., provided by 
law for commissioned officers of Army, 
except where such benefits as authorized 
for naval personnel have been made ex- 
pressly applicable by other statutory 
authority to commissioned officers of 
PHS, as to which, see 24 C. G. 664 

Burial expenses. Burial Expenses, 
Public Health Service commissioned per- 
sonnel, 


See 


Property damage, loss, or destruction. 
See Property, private, damage, loss, or 
destruction, military, naval, etc., serrice. 


Rental of quarters for. See Quarters. 
Status when detailed to Coast Guard— 
Public Health Service commissioned 
officers detailed for duty with Coast 
Guard when it is operating “as part of 
the Navy” under provisions of E. O. 
No. 8929 may be regarded as “serving 
with the Navy” within meaning of sec. 
6, act of Oct. 27, 1943, applying provi- 
sions thereof with respect to reimburse- 
ment of certain naval personnel for loss, 
damage, or destruction of personal 
property to personnel of Public Health 
Service when serving with Navy 
Reserve—status as military or naval organ- 
ization—commission in Public Health 
Service Reserve did not constitute 
person member of “military or naval 
organization” within prohibition in sec. 
4, Naval Reserve Act of 1938, against Naval 
Reservists being members of such organ- 
izations wale 


PURCHASES: 


Automobiles, trucks, etc. See Vehicles. 

Paper, etc., supplies. See Stationery. 

Petty—Forms and procedure—Gen 
103, May 2, 1945 

Water. See Water. 


Reg. 


QUARTERS: 


See, also, Housing. 
In kind: 
Procurement by Government contract: 
Military, naval, etc., personnel: 
Contract rates as being limited by 
commutation rates: 
Contract for furnishing subsistence 
and quarters, for Marine Corps 








Procurement by Government contract— 
Continued. 

Military, naval, etc., personnel—Con. 
Contract rates as being limited by 
commutation rates—C ontinued. 
enlisted personnel and applicants 
for enlistment—which constitutes 
the furnishing of quarters and 
rations in kind—at rates in excess 
of money allowances in lieu of 
rations and quarters authorized 
by E. O. No. 9386, issued pursuant 
to see. 10, Pay Readjustment Act 
of 1942, would not be in violation 
of said Executive order where 
exigency of particular situation 
warrants that method of providing 
quarters and rations in kind. 
Prior conflicting decisions no 

longer will be followed 

Credit for payments made for meals 
and lodging for Marine Corps 
enlisted personnel contracted for 
at rates in excess of money allow- 
ances therefor authorized by E. O. 
No. 9386 will not be allowed in 
absence of satisfactory showing 
that circumstances were such that 
payment of money allowance in 
lieu of subsistence and quarters 
was not possible or, at least, was 
not practicable 

Limitations prescribed by E. O. 
No. 9386, issued pursuant to sec. 
10, Pay Readjustment -Act of 
1942, on money allowances for 
enlisted men not furnished quarters 
or rations in kind are not nec- 
essarily applicable to procuring 
of board and lodging by contract 
for such men—which constitutes 
furnishing of quarters and rations 
in kind; however, contracting for 
board and lodging at cost in excess 
of authorized money allowances 
would be unnecessary and, there- 
fore, unauthorized expense where 
there is no compelling reason why 
money allowance cannot be made. 

Quarters allowance: 
Dependents: 
Allotment for support as condition to 
entitlement: 
Effect of nonpayment of allotment: 

Navy enlisted man who had in 
eifect allotment of pay for his 
dependent’s support, under sec. 
108 (b), Servicemen’s Dependents 
Allowance Act of 1942, as amended, 
providing that payment of mone- 
tary allowance authorized by 
sec. 10, Pay Readjustment Act 
of 1942, in lieu of quarters for 
dependents may be continued 
during periods man has in effect 
such allotment not less than 
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QUARTERS— Continued. 
Quarters allowance—Continued. 


Page | QUARTERS—Continued. 
Quarters allowance —Continued. 


Dependents—Continued. 

Allotment for support as condition to 

entitlement— Continued. 
Effect of nonpayment of allotment— 
Continued. 
allowance, is entitled, on dis- 
charge from service on interme- 
diate day of month, to allowance 
up until date of discharge, even 
though that month’s allotment 
was not paid to allottee 
Where Navy enlisted man had in 
effect allotment of pay for his 
dependent’s support in amount 
not less than monetary allow- 
ance authorized by sec. 10, Pay 
Readjustment Act of 1942, in 
lieu of quarters for dependents, 
which, as provided by sec. 108 
(b), Servicemen’s Dependents 
Allowance Act of 1942, entitled 
him to continue to receive mone- 
tary allowance, he may be paid 
monetary allowance up to and 
including date of dependent’s 
death, even though allotment 
was not paid for month of death 
either because of stoppage upon 
notification of death, or because 
allotment check, not having 
been negotiated, was returned 
and canceled 
Foreign service: 

Administrative discretion as to rates— 
while head of department or estab- 
lishment concerned may determine, 
pursuant to sec. 13b (4) of standardized 
regulations governing payment of 
living and quarters allowances to 
civilian employees temporarily sta- 
tioned in foreign countries (Budget 
Bureau Circ. A-8, Part II), that em- 
ployee is ineligible to receive any 
allowance, if employee otherwise has 
status to bring his within scope of 
regulations, there is no administrative 
discretion to pay rate less than that 
specifically prescribed by regulations, 
except in accordance with provisions 
of regulations 

Designation of detailed employees’ 
Stations for purposes of—in case of 
employees on detail from one Federal 
agency to another for service abroad, 
designation of official stations for 
purposes of living and quarters allow- 
ances prescribed by Budget Circular 
A-8, Par. II, for employees temporar- 
ily stationed abroad should be made 
by borrowing agency rather than 
loaning agency. 24 C. G. 420, dis- 


Temporary duty—effect of receipt ef per 
diem in lieu of subsistence during 
temporary duty—right of employee 
stationed in forcign country to allow- 
ance for living quarters, heat, fuel, 


Foreign service—Continued. 
and light provided for by act of June 
26, 1930, and standardized regulations 
thereunder (Bureau of the Budget 
Circular No. 298, as amended), con- 
tinues, under paragraph 9 (g) of 
regulations, while employee is on 
temporary duty away from his per- 
manent station provided he certifies 
that he maintained and paid for 
living quarters at his permanent 
station during such absence, even 
though he is paid per diem in lieu of 
subsistence for same period as for 
temporary duty away from his per- 
manent station 
Occupancy of Government defense hous- 
ing units—inasmuch as funds for capi- 
talization of Defense Homes Corp. 
ultimately were derived from funds 
appropriated under act of Oct. 14, 1940, 
for acquisition and construction of 
housing for national defense purposes, 
provisions of act, as amended, respecting 
eligibility for occupancy of housing 
acquired or constructed pursuant thereto 
are applicable in determining eligibility 
for occupancy of housing under jurisdic- 
tion of Corp., and, therefore, pursuant 
to the provisions of said act, as amended, 
Navy enlisted personnel may occupy 
such housing on rental basis and be 
entitled to quarters allowance 


Rental allowance: 


Dependents: 
Divorce. See Divorce, rental, quarters, 
and subsistence allowances. 


Entitlement as depending upon validity 
of marriage. See Ilusband and Wife, 
marriage. 

Proof of dependency—claims on account 
of “lawful wife”—following certain 
Court of Claims cases, this office has 
proceeded on view that Pay Readjust- 
ment Acts of 1922 and 1942 generally 
relieve officer claiming increased sub- 
sistence and rental allowances on ac- 
count of lawful wife from showing that 
she is in fact dependent on him for her 
support or that he actually does sup- 
port her, although, as in Robey v. U. S., 
71 C. Cls. 561, there may be exceptions. 


Wife separated but not divorced from 
husband—question of whether wife 
permanently separated, but not abso- 
lutely divorced, from her husband by 
judicial decree not requiring him to 
contribute to her support may there- 
after be viewed as his dependent with- 
in meaning of rental and subsistence 
allowance statutes would appear too 
doubtful for this office to approve pay- 
ment of increased allowances on her 
account in absence of judicial determi- 
nation of officer’s right to increased 
allowances in such cases 
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QUARTERS— Continued. 


Rental allowance—Continued. 

Inclusion in one year’s pay of wholly re- 
tired officers—one year’s ‘“‘pay’’ author- 
ized by sec. 1454, R. 8., to be paid to 
Navy officers wholly retired from service 
on account of incapacity not result of 
incident of service does not include rental 
and subsistence allowances authorized 


Page ) QUARTERS—Continued. 


under control of Federal Security Admin- 
istrator, even though suitable quarters 
cannot be procured by officers personally 
or within their authorized rental allow- 


RATIONS: 
See Subsistence. 
REAL ESTATE: 


under secs. 4 and 5, Pay Readjustment 

PEED .tobtnensccccsews 
Occupancy of quarters: 

On rental basis: 

Inasmuch as funds for capitalization of 
Defense Homes Corp. ultimately 
were derived from funds appropri- 
ated under act of Oct. 14, 1940, for 
acquisition and construction of hous- 
ing for national defense purposes, pro- 
visions of act, as amended, respect- 
ing eligibility for occupancy of hous- 
ing acquired or constructed pursuant 
thereto are applicable in determin- 


Acquisition—land—statutory authority ne- 
cessity—in absence of express statutory au- 
thority required by sec. 3736, R. S., for 
purchase of land, receipts from rental or 
operation of temporary housing projects 
available to Federal Public Housing Au- 
thority under sec. 303, act of Oct. 14, 1940, 
as amended, for expenses incidental to 
termination of such projects are not avail- 
able for acquisition ot land on which proj- 
ects are iocated, in lieu of restoring land 
to its former condition, even though sum 
required for restoration may exceed that for 
which owner would sell property to Govt. 


REALLOCATIONS: 
See Classification, reallocation. 


REINSTATEMENTS: 

See Officers and Employees, reinstatements. 
RENT: 

Housing rentals. See Housing, rentals. 


ing eligibility for occupancy of hous- 
ing under jurisdiction of Corp., and, 
therefore, pursuant to provisions of 
Said act, as amended, Navy officers 
not above grade of lieutenant, senior 
grade, may occupy such housing on 


rental basis and be entitled to rental 
allowance 

In view of provision in act of Oct. 14, 
1940, as amended, limiting occu- 
pancy by Navy officers of housing 
acquired or constructed pursuant to 
act to“** * °* officers * * * not 
above the grade of lieutenant, senior 
grade,”’ which provision is applicable 
to housing acquired or constructed 
by Defense Homes Corp., Navy 
officers above grade of lieutenant, 
senior grade, occupying on rental 
basis housing under jurisdiction of 
Corp. are not entitled to rental allow- 


Rental of for Govt. personnel, in general— 
leasing of living quarters for use by civilian, 
military or naval personnel is not inci- 
dental, casual, or unforeseen expense, such 
as properly may be charged to appropria- 
tion for miscellaneous and contingent ex- 
penses; rather, it is matter personal to 
officer incident to performance of official 
duties, and Congress has specifically au- 
thorized such leases and provided funds 
therefor, with certain limitations and re- 
strictions, where exigencies of service re- 
quire leasing by Govt. of living quarters... 

Rental of for Public Health Service officers 
stationed in Hawaii—in absence of specific 
provision therefor, expense of leasing 
houses as living quarters for commissioned 
officers of Public Health Service stationed 
in Hawaii may not be charged to funds 
appropriated by Labor-Federal Security 
Appro. Act, 1945, for miscellaneous and 
contingent expenses of Public Health Serv 
ice, or to any other appropriated funds 


Rental agreements. Sce Leases, rent; Rental 
Agreements, personal property. 


RENTAL AGREEMENTS: 


Government personalty—agreements be- 
tween Government agencies—surplus air- 
craft may be leased by Civil Aeronautics 
Board from another Govt. department 
under agreement pursuant to sec. 601, 
Economy Act of June 30, 1932, as amended, 
to reimburse department for cost, if any, 
necessarily incurred by it in connection 
with such transaction................-.... 

Personal property : 

Books of reference generally—authoriza- 
tion in appropriation for ‘“procure- 
ment,” and not merely “‘purchase and 
exchange,”’ of books of reference, such as 
“Rexister of Directors and Executives,” 
permits acqusition of use of such books 
by lease, which lease may include 
requirement for return of books upon 
expiration of lease, where such limited 
use will satisfy requirements of partic- 
ular agency subscribing therefor. 6C.G, 
157, distinguished ___. 

Coat-plus contracts. See Contracts, cost- 
plus, rented equipment. 

For period extending beyond fiscal year 
current when made. See Appropria- 
tions, fiscal year, leases beyond. 

Rent—interpretation of payment pro- 
visions—“‘calendar month” payment 
basis—while term “calendar month” 
ordinarily is regarded as denoting 
period of time terminating with day of 
succeeding month numerically corres- 
ponding to day of its beginning, less one, 
where it is apparent from conduct of 
parties to equipment rental contract 
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providing for payment of rental ‘‘on or 
about the 10th of the month for the pre- 
vious calendar month”’ that payment on 
basis of month as designated and de- 
limited by calendar rather than on 
basis of contract month was contem- 
plated, payment on such contemplated 
basis is proper ae 

Real property. See Leases. 

RENTAL ALLOWANCE: 

See Quarters, rental allowaice. 

REPAIRS AND IMPROVEMENTS: 

Public property—interagency leased equip- 
ment—appropriation availability—surplus 
aircraft may be leased by Civil Aeronau- 
tics Board from another Govt. department 
under agreement pursuant to sec. 601, 
Economy Act of June 30, 1932, as amended, 
to reimburse department for cost, if any, 
necessarily incurred by it in connection 
with such transaction, and costs of any 
repairs necessary to maintain use of such 
aircraft by Board are chargeable to that 
agency’s appropriation for salaries and 
expenses, which is specifically available 
for hire and operation of aircraft 

REPORTS: 

Administrative—claims for unpaid com- 
pensation of decedents—information re- 
quired—teave status prior to death—in 
connection with any claim by or on be- 
half of estate of deceased employee for 
unpaid compensation due at date of death, 
forwarded to this office for direct settle- 
ment as required by Gen. Regs. No. 42, 
and supplements thereto, administrative 
report shonld contain statement showing 
whether sick leave was granted to em- 
ployee over period prior to date of death, 
and, if granted, period thereof 

RETIREMENT: 

Civilian: 

Annuities—commencement date as af- 
fected by lump-sum leave payment 
employee retiring on Jast day of month 
may begin to receive otherwise proper 
annuity pay on first day of following 
month and also, pursuant to act of 
Dec. 21, 1944, receive lump-sum pay- 
ment for accumulated and current ac- 
crued annual leave due him at close of 
business on last day of active service 

Deductions: 

Adjustments on account of salary over- 
payments generally—where there has 
been compensation overpayment and 
unlawful deposit of 5 percent thereof 
in retirement fund, appropriate ac- 
counting adjustment would be re- 
quired to charge retirement fund and 
eredit salary appropriation 

Deduction from final salary as affected 
by employee’s indebtedness on tax 
obligation to U. S.—under provisions 
of Civil Service Retirement Act, as 
amended, it is mandatory to deduct 


307 


184 


143 


578 








De ductions—Continued. 

and deposit into retirement fund 5 

percent of separated employee's final 

basic salary payment, without regard 
to his indebtedness or tax obligation to 

Government : 

Lump-sum leave payments—lump-sum 
leave payment authorized by sec. 2, 
act of Dec. 21, 1944, to be made to des- 
ignated beneficiary or estate of a de- 
ceased employee is not to be regarded 
as Salary or compensation for any pur- 
pose, and, therefore, no retirement 
deduction is required or authorized 
to be made from such payment wis 

Priority in relation to other salary de- 
ductions or indebtednesses—employ- 
ee’s final salary payment upon separa- 
tion from service should be applied in 
following order: (1) retirement deduc- 
tions from basic compensation; (2) 
withbolding tax; (3) other indebted- 
ness to U. S.; and (4) authorized deduc- 
tions for the purchase of War Savings 
Bonds, in absence of cancellation of 
dai academies citaite 

Terminal leave payments erroneously 
made in lieu of lump-sum payments— 
in case of employees who resigned on 
or after date of lump-sum leave pay- 
ment statute of Dec. 21, 1944, but who 
were paid for their accumulated and 
accrued leave on regular Dec. 31 pay 
roll in the usual manner, official per- 
sonnel actions will be required to ad- 
just official status (including retire- 
ment adjustments) of such employees 
in accordance with mandatory provi- 
sions of the act 

Eligibility status: 

Employees entering military, etc., serv- 

ice: 

Insofar as concerns their civilian status 
for retirement purposes, it would ap- 
pear that date of separation from 
civilian service of employees who 
have entered armed forces prior to 
date of lump-sum leave payment 
statute of Dec. 21, 1944, is last day 
of terminal aniual leave granted in 
accordance with provisions of act of 
Aug. 1, 1941, as amended, and last 
day of active duty in civilian posi- 
tion if hamp-sum payment for leave 
is made in accordance with 1944 
statutes 

It would not appear that civilian 
status of persons who have entered 
armed forces from Federal civilian 
positions is preserved for retirement 
purposes while they are serving in 
armed forces or thereafter prior to 
restoration to civilian positions as 
provided by sec. 8, Selective Train- 
ing and Service Act of 1940, as 
amended, or statutes in pari materia, 


334 
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RETIREMENT — Continued. 
Civilian—Continued. 


Eligibility status—Continued. 
Employees entering military, etc., serv- 
ice—Continued. 
regardless of whether such persons 
are carried on civilian‘rolls as on 
military furlough without pay or 
separated from service 
Leaves of absence: See Leaves of Absence, 
annual, compensation equivalent pay- 
ments, separation from service, retirement; 
Leaves of Absence, sick, separation from 
service, retirement. 
Separation from service prior to uniform 
retirement date: 
Effect on rights, in general: 

In view of requirements of lump-sum 
leave payment statute of Dec. 21, 
1944, railway mail clerk whose re- 
tirement is to become effective on 
first of calendar month, pursuant to 
uniform retirement date statute of 
Apr. 23, 1930, may not be granted 
terminal annual leave to prevent 
break between completion of his last 
tour of road duty (last day of active 
service) near end of final calendar 
month of service and effective date 
of retirement; however, separetion 
from service before first of month 
does not affect right to retirement 
for which otherwise eligible 

While, generally, employee may be 
permitted to remain on roll until 
end of calendar month preceding 
first of calendar month retirement 
becomes effective in accordance 
with uniform retirement date stat- 
ute of Apr. 23, 1930, either on active 
duty or in leave with or without pay 
status (10 C. G. 28; 11 id. 1; 14 id. 
585; 24 id. 526), said statute does not 
so require; rather, statute merclv 
fixes effective date of retirement as 
first of calendar month and does not 
defeat eligible employee's right to 
retirement if separation should occur 
during last calendar month prior to 
effective date of retirement 

Voluntary deposits—refunds—where, pur- 
suant to sec. 9, Civil Service Retirement 
Act, as amended, employee made de- 
posit in civil service retirement and dis- 
ability fund for purchase of additional 
annuity for period of past service not 
within purview of act, without being 
apprised by Civil Service Commission 
that deposit would not materially in- 
crease his rate of annuity, making of 
such deposit need not be regarded as 
constituting “election” barring compli- 
ance with his request, made prior to 
adjudication of his claim, for refund 

Military, naval, etc.: 

As constituting “release from active duty” 
—principles stated in 23 C. G. 73 and 
376 that effect of transferring reserve 





officer to retired list is to be regarded as 

release from active duty are applicable 

to such officer’s right to mileage and 
transportation of dependents upon being 
placed on retired list and ordered to his 

home a il iat a a 

Crediting of service in Coast Guard when 
not operating as part of Navy—since the 

20 or more years ‘‘in the military forces 

of the United States” which Army en- 

listed man must have served to be 
eligible for retirement under sec. 2, act 
of June 30, 1941, when permanently inca- 
pacitated, is limited by sec. 5 of act to 

service countable for retirement after 30 

years’ service, which service, as provided 

by act of Mar, 2, 1907, as amended, in- 
cludes that in Army, Navy, and Marine 

Corps, only, service countable under said 

sec. 2 does not include service in Coast 

Guard while that organization is not 

operating as part of Navy 

Double-time credit—Coast Guard person- 

nel—authority in sec. 3, act of Jan. 28, 

1915—relating to retirement of Coast 

Guard personnel—to count all ‘“‘cred- 

itable service” in Army, Navy or Marine 

Corps in computing length of service for 

any purpose does not include authority 

for enlisted, warrant, or commissioned 
personnel of Coast Guard to count as 
double time toward retirement service 
for which double-time credit is author- 

ized by 10 U. S. Code 956 and sec. 17, 

act of Mar. 3, 1899, for retirement in 

Army -and Navy, respectively 

Effective date: 

Date of Presidential approval or date in 
administrative recommendation—In 
case of Navy officer wholly retired 
under sec. 1454, R. S., for disability 
not resulting from incident of service, 
with one year’s pay, effective date of 
separation is date stated in recom- 
mendation of Sec. of Navy which the 
President approves, rather than date 
the President affixes his signature (see 
court cases cited) and one year’s pay is 
to be computed on basis of officer’s 
length of service as of such effective 
date. 16 C, G. 187, 17 id. 883, and 19 
id. 968, overruled. ......... 

Officers wholly retired—Navy officer 
“wholly retired from service’ under 
sec, 1454, R. S., for disability not re- 
sulting from incident of service, with 
one year’s pay, is not to be regarded 
as having been “‘retired’’ within con- 
templation of uniform retirement date 
statute of Apr. 23, 1930, so as to require 
that such separation be postponed to 
first day of succeeding month 

Marine Corps officers generally—act of 

May 29, 1934, providing for retirement 

of Marine Corps officers in like manner 

as provided for commissioned naval 
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officers of line, in effect, repealed provi- 
sions of sec. 1622, R. S., extending Army 
retirement law to Marine Corps, but 
may not be regarded as affecting retired 
pay of Marine Corps officers who, by 
assimilation to Army officers under sec. 
1612, R. 8., come within act of March 2, 
1903, authorizing counting of inactive 
time on retired list in computing retired 
pay of Army officers retired for battle 
wounds, 1903 act being law relating to 
continuance of certain pay benefits and 
not one as to manner of retirement, etc 


Reemployment—compensation restric- 
tions. See Officers and Employees, hold- 
ing two positions. 

Retired pay. See Pay. retired. 

Scope of term “creditable service”—pur- 
pose of term ‘‘creditable service’’ as used 
in sec. 3, act of Jan. 28, 1915—relating to 
retirement of Coast Guard personnel— 
which authorizes counting of such 
service in Army, Navy, or Marine 
Corps in computing length of service for 
any purpose, was to insure that service 
not of creditable nature, such as un- 
authorized absence periods, confinement, 
ete., would be excluded from computa- 
tion, and has no effect to authorize 
counting by Coast Guard personnel of 
service countable as double time for 
retirement purposes in Army and Navy 

Pay. See Pay, retired. 


REWARDS: 


Suggestions—payment after suggester’s 
death—cash reward for useful suggestion 
payable under act of July 1, 1918, in dis- 
cretion of Sec. of Navy and on condition 
that suggester execute agreement to effect 
that no further claim based upon the sug- 
gestion will be made against U. 8. by him, 
his heirs, or assigns, may not be paid to 
estate of employee who died prior to adop- 
tion of his suggestion --_. 


‘ SALES: 


Proceeds—disposition. See Miscellaneous 
Receipts, sales. 


SALVAGE: 


Disposition of proceeds from property dam- 
aged in transit. See Property, public, dam- 
age, loss, or destruction, disposition of 
amount recovered. 


SEAMEN: 


Destitute, shipwrecked, discharged, etc.— 
scope of term “American seamen” for re- 
lief purposes—seamen serving aboard 
vessels of foreign registry under time char- 
ter to U.S. through War Shipping Admin. 
during existing emergency may be con- 
sidered “‘American seamen” within mean- 
ing of statutes, such as sec. 4577, R. 8., pro- 
viding for relief of slestitute American sea- 
men, regardless of whether such seamen be 
American citizens or whether they have 
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had previous service aboard vessels of 
American registry 


Seamen on Govt.-owned or -operated ves- 


sels—applicability of statutes affecting 
Govt. employees generally—in view of 
provisions of sec. 1 (a), act of Mar. 24, 1943, 
excluding seamen employed on vessels 
owned or operated by War Shipping 
Admin. from operation of certain stat- 
utes applicable to Federal employees 
generally, thus indicating legislative 
purpose to preserve private-employee 
status of such seamen, retired Coast 
Guard officer so employed is not to be 
regarded as within limitation of sec. 212, 
act of June 30, 1932, respecting concurrent 
payment of retired pay and civilian 
compensation in office or position under 


SELECTIVE SERVICE SYSTEM: 
Conscientious objectors: 


Compensation: 

Right of U. S. to institute suit for 
amounts due from employers—where, 
in accordance with Selective Training 
and Service Act of 1940 and regulations 
pursuant thereto, conscientious objec- 
tors are assigned to civilian work of 
national importance under agreement 
that employer shall pay fixed amount 
to National Service Board for Religious 
Objectors in compensation for services 
of assignee—such board acting as agent 
for Selective Service System—it is to 
be considered that services are per- 
formed pursuant to contract between 
employer and U. 8. so that U. 8. is 
such a party in interest in said con- 
tract as to be entitled to institute suit 
for amounts due thereunder 

Services rendered while on furlough: 
No compensation may be paid to a 

conscientious objector for work per- 
formed for Government agency 
while on furlough, where work so 
performed was of such nature as 
could have been required of him by 
virtue of his assignment to work of 
national importance in accordance 
with Selective Training and Service 
Act of 1940 and regulations there- 
under . peulestoniaeh 
Person assigned to civilian public serv- 
ice camp as conscientious objector 
may not be paid compensation for 
consultant services rendered Govt. 
while on furlough from camp, even 
though services were rendered under 
contract entered into prior to his in- 
duction as conscientious objector 


Traveling expenses—w hile serving as Govt. 
consultant—conscientious objector who, 
while on furlough from civilian public 
service camp to which assigned, per- 
formed travel on Government business 

pursuant to competent orders under con- 
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SELECTIVE SERVICE SYSTEM— F8g¢ | SET-OFF—Continued. 


Continued. 

Conscientious objectors—Continued. 
tract for his services as consultant 
entered into prior to his induction as 
conscientious objector may be paid 
otherwise proper expenses of travel so 
performed. 24 C. G. 645, amplified_-- 

Registrants—expenses of reporting for in- 
duction, in general—duty of reporting to 
local draft board for induction into military 
service under Selective Training and 

Service Act is personal obligation of all 

draft-age citizens, whether or not they are 

U. 8. employees, and fact that U. 8. em- 

ployee is required to travel from his official 

station to report to his draft board located 
elsewhere imposes no obligation upon 

U.S. to pay his traveling expenses 


SERVICES BETWEEN DEPART- 


MENTS AND ESTABLISH- 
MENTS: 


See Appropriations, transfers between depari- 
ments and establishments; Departments and 
Establishments, services between. 


SET-OFF: 


Compensation: 

Deductions for Government savings bond 
purchases. See Se-Off, salary or pay 
deductions for Government savings bond 
purchases, 

Liquidation of employee’s indebtedness: 
Availability of income tax deductions 

from compensation—employee’s tax 

obligation in amount of tax required 

by Current Tax Payment Act of 1943 

to be withheld from compensation has 

priority over other classes of indebted- 

ness or obligation of employee to U. 8. 

and amount of tax withheld may not 

be applied for any purpose other than 
for payment of tax, so that employee’s 
final salary payment may not be set 

off against his indebtedness to U. 8. 

without first deducting applicable tax; 

however, where indebtedness results 
from overdrawn leave or other over- 
payment of compensation, accounting 
adjustment is required to credit salary 
appropriation and charge Internal 

Revenue collections 

Priority in relation to other salary de- 
ductions: 

Employee's final salary payment upon 
separation from service should be 
applied in following order: (1) retire- 
ment deductions from basic com- 
pensation; (2) withholding tax; (3) 
other indebtedness to U. S.; and (4) 
authorized deductions for the pur- 
chase of War Savings Bonds, in ab- 
sence of cancellation of allotment. --. 

Employee's tax obligation in amount 
of tax required by Current Tax Pay- 
ment Act of 1943 to be withheld from 
compensation has priority over other 


Compensation— Continued. 
Liquidation of employee’s indebtedness— 

Continued. 

Priority in relation to other salary de- 
ductions—Continued. 

classes of indebtedness or obligation 
of employee to U. S. and amount of 
tax withheld may not be applied for 
any purpose other than for payment 
of tax, so that employee’s final salary 
payment may not be set off against 
his indebtedness to U. S. without 
first deducting applicable tax; how- 
ever, where indebtedness results 
from overdrawn leave or other over- 
payment of compensation, account- 
ing adjustment is required to credit 
salary appropriation and charge In- 
ternal Revenue collections ‘ 

‘nder provisions of Civil Service Re- 

tirement Act, as amended, it is man- 

datory to deduct and deposit into 
retirement fund 5 percent of separa- 
ted employee’s final basic salary 
payment, without regard to his in- 
debtedness or tax obligation to 

Government 

Contract payments: 
Assignments: 

Assignor’s debts under contract as- 
signed—contract payments otherwise 
due contractor’s assignee under As- 
signment of Claims Act of 1940 may be 
set off against contractor’s indebted- 
ness to U. 8. because of excess use of 
Govt. material in performing con- 
tract—claims by assignee in such situa- 
tion being subject to all defenses and 
all rights of set-off arising out of as- 
signed obligation as would be available 
to Govt. against contractor-assignor- - 

Exemption from set-off: 

Effect as to overpayments under other 
contracts assigned to same as- 
signee: 

In order for balances due assignee 
under War Dept. contract—ex- 
pressly exempting payments from 
set-off for any debt of assignor to 
U.S. arising independently of that 
contract, as authorized by Assign- 
ment of Claims Act of 1940—to be 
set off against overpayment to said 
assignee in connection with assign- 
ment of payments under another 
contract with same contractor, 
assignee must be personally obli- 
gated to make restitution of over- 
payment 

To extent erroneous contract pay- 
ments received in good faith by 
War Dept. contractor’s assignee 
under Assignment of Claims Act 
of 1940 exceed amount assignee is 
entitled to retain and apply in 
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SET-OFF— ontinued. 
Contract payments—Continued. 
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Page | SET-OFF—Continued. Page 
Salary or pay deductions for Government 





Assignments— Continued. 





savings bond purchases—C ontinued. 
Exemption from set-off—Continued. Availability of undelivered bonds for 
Effect as to overpayments under other set-off —Continued. 
contracts assigned to same as- Undelivered War Savings Bond pur- 
signee—Continued. chased with deductions made from 
liquidation of advances to its as- other than final salary payment of em- 
signor for performance of particu- ployee who has been separated from 
lar contract involved, such excess service may not, without consent, be 
may be recovered by Govt. by set cancelled and applied toward liquida- 
off of amounts otherwise due as- tion of his indebtedness to U. 8., but 
signee in connection with assign- should be delivered to him . __.---- 334 
ment of payments under another Set-off right as affected by whether deduc- 
contract with same contractor tions are from current or final salary: 
notwithstanding provision of latter Amount temporarily withheld from em- 
contract exempting payments ployee’s salary as voluntary deductions 
thereunder from set-off for as- for purchase of War Savings Bonds 
signor’s debts to U. 8S. arising does not lose its identity as current sal- 
independently of that contract 603 ary if currently withheld, or as final 
Lump-sum leave payments—in general salary if withheld from final salary pay- 
lump-sum payment for accumulated and ment, and question whether such 
current accrued annual leave provided for deductions are available for set off 
by act of Dec. 21, 1944, is to be regarded as against employee’s indebtedness to 
amount due from U. 8. which is available— U. 8S. is governed by general rules 
under well-established rule where there are respecting set off of compensation; 
both debits and credits—as set-off or charge that is, current salary payments are 
against any amount due U. S., whether | not, without consent, available for set 
such lump-sum payment be otherwise pay- off, while amount otherwise due upon 
able to former employee, or, if deceased, to separation from service is available - 334 
his designated beneficiary or his estate 522 | Where employee's net current salary 
Pay—transportation expenses of straggler (that remaining after deductions have 
apprehended en route to new station—a been made for purchase of War Savings 
Navy enlisted man who was ordered to Bonds) has been paid to him, bond 
make change of station under orders pro- purchase deductions may not, without 
viding for payment of a money allowance consent, be set off against his indebted- 
in lieu of transportation in kind, and who, ness to U. S., regardless of whether he 
upon apprehension as a straggler after date has been separated from service; how- 
specified for reporting to new station, was ever, entire amount of final salary pay- 
furnished transportatiom to new station ment, including amount thereof that 
from place of apprehension—cost of such otherwise would have been applied 
transportation being checked against his toward purchase of bond, may be set 
pay—is entitled to money allowance for off with or without consent 334 
official distance from old to new station SICK LEAVE: 
less distance for which transportation was See Leaves of Absence, sick. 
furnished and to repayment of amount SIGNATURES: 
checked against his pay...............--- 18 Claims: 
Salary or pay deductions for Government Requirements: 
savings bond purchases: In settlement of claims coming within 
Availability of undelivered bonds for purview of sec. 236, R. S. as amended, 
set-off: it has been invariable rule—such as 
Deductions for purchase of War Savings that prescribed by Gen. Regs. No. 
Bonds made from final salary payment §0—that all such claims must be over 
of an employee who is indebted to U. signature of claimant or of one acting 
S. should not be used for purchase of for him pursuant to duly executed 
bond but should be applied toward power of attorney hata 9 
liquidation of his indebtedness; how- It is improper for administrative agency 
ever, if through inadvertence or other- to initiate and forward to G. A. O. for 
wise bond is purchased, bond may be direct settlement claims for amounts 
returned to Treasury Dept. for can- otherwise due former employees, with- 
cellation—amount thereof representing claim being presented over signature of 
deductions from final salary payment I rcs viicanedente i iain 9 
to be applied towards indebetdness Signature card—voucher certifications—car 
and any amount representing deduc- data, filing, etc., requirements—Gen, Reg. 
tions from earlier current salary pay- 93-Revised, Jan. 20, 1945........ 2. 958 
ments to be returned to employee in SIX MONTHS’ DEATH GRATUITY: 
absence of his consent to set-off...... 334 See Gratuities, six months’ death. 
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STATES: Page | STATIONERY—Continued. Page 
Subdivisions—firefighting  services—Gov- Manifold forms— Continued 
ernment reimbursement liability—in view tion to fit them for use may be procured 
of legal duty of municipality to extinguish either from Govt. Printing Office or 
all fires within its limits, Govt. is under no elsewhere ; 


legal obligation to make payment to city STATUTES OF LIMITATIONS: 
for firefighting services rendered in con- Claims—applicability to atethinindane ed- 
nection ‘with fire at Govt. reservation justments to be made in lieu of G. A. O 
meus “_— city limits settlements—claims of Panama Canal 
Tanee-Ses ares. employees still in service for additional 
STATION : bens compensation under rules stated in 23 
See, also, related heading: Printing and C. G. 962, 24 id. 39. id. 155, and id. 189 with 

= . G. 962, 24 id. 39. id. 155, ; 

Binding. respect to inclusion of night differential in 


Blank ange : i computing overtime compensation under 
Sources from which to be procured—in 40-hour week statute of Mar. 28, 1934, being 


general—stocking of standard forms and “cognizable by the General Accounting 
blankbooks in warehouses of Procure- Office” within meaning of act of Oct. 9, 
ment Division, Treasury Dept., for re- 1940, are subject to 10-year limitation spec- 
sale to the several departments, estab- ified therein fcr filing claims, and admin- 
lishments, and agencies of Govt. would istrative adjustments which could not be 
be contrary to requirements prescribed made by this office within 10-year limi- 
in title 44, U. S. Code, with respect to tation should not be made... i “Pipe 
procurement of printing and binding STATUTORY CONSTRUCTION: 

from Government Printing Office and, Effect of U. S. Code provisions, notes, ete.— 


therefore, is enauthortond . : pursuant to 1 U. S. Code 54 (a), contents 
Status, generally, as “‘printing and bind- of Code have only prima facie effect, and 


ah ae ood : 
ing” or eupplied standard forms and question of whether statutory provision is 
blankbook work are printing and bind- still in effect is for consideration under 
ing items, as distinguished from sup principles of statutory construction with- 


plies on out regard to fact that it has been included 
Manifold forms: 


Appropriation chargeable: 


iy ecg eg 
Under act of June 2¥, 1902, authorizing to extent that State of Washington taxing 


-ubliec Printer to procure ¢ upply m 

Pu pow — to pr won ane : : a statute may be in conflict with act of Jan. 
nanifold forms on requisition of heac on a . 
Manion’ OF i — 22, 1932, as amended, exempting Recon- 
of executive department or other Govt. 


blist t Cae ab calilon struction Finance Corp. and affiliates from 
cate “es an ° -_ ms paren SS taxation, latter is controlling, it being 
to printing and binding allotment of 


hd : ‘ tablist ek settled that Federal statute, specific in its 

ch department or establishment, < : : 

pose ae oe : _ coverage, must prevail over any incon 
orms requ z printing ; s 

0 manifold orms r¢ 1 iring no printing sistent laws of State.......... 

or binding operation to fit them for use 


' “tae: Permanency: 
whether procured from Govt. Printing , 7 . : 

. A provision contained in annual appro- 
Office or elsewhere, must be charged to oe 

ie ie ore priation act may not be construed to be 
printing and binding appropriation 


; permanent legislation unless language 
and not to one for supplies : “an 
; . used therein or nature of provision ren- 
Manifold forms, referred to in act of 5 7 . 
: re tae ders it clear that such was intention of 
June 28, 1902, requiring no printing or 


ae > ~yi Congress Fracnbbentheddcadiee 
binding to fit them for official use of Ususll . ; . 

: 5 y 7 » ee ore ™ s) 
ordering department or establishment, any Ween word he me after” or ot er 
hereafter will not be considered or words indicating futurity are used in 
classified as printing and b.nding, and provision in annual appropriation act, or 
cost of their procurement may be when provision is of general character 

‘ —~ . . . 

charged to gppropriation availabl» for bearing no relation to object of appro- 
stationery or other miscellanecus sup- priation, provision may be construed to 
plies rather than to one for printing be permanent legislation _-. ---- 
and binding, irrespective of whether Specific v. general provisions—later general 
procured from Govt. Printing Office or statute is not to be construed as affecting 
elsewhere. 22 C. G. 801, and 24 id. operation of earlier special statute unless 
A88, overruled in part special statute is expressly repealed or is so 
bg , 


Source from which to be procured—under wholly inconsistent with later general 
act of June 28, 1902, authorizing Public statute that its repeal must of necessity be 


Printer to procure and supply manifold implied a 

forms on requisition of head of executive Use of legislative history, titles, ete.—clear 
department or other Govt. establish- meaning of statute, based upon its specific 
ment, and to charge supplies to printing terms, is to be interpreted without refer- 
and binding allotment of such depart- ence to comments made by member of 
ment or establishment, manifold forms Congress with respect to statute on floor of 
requiring no printing or binding opera- 
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SUBSISTENCE: Page | SUBSISTENCE—Continued. Page 
See, also, related heading: Traveling Ex- Employees serving without or at nominal 
penses. compensation—Continued. 
Air travel: 





Air-travel status limitations: 


compensation : 

Fractional days—under provisions of Dept, 
of State Appro. Act, 1945, authorizing 
“transportation «und other necessary 
expenses in accordance with the Stand- 
ardized Government Travel Regulations, 
and not to exceed $25 per diem in lieu of 
subsistence,’’ of uncompersated persons 
serving in advisory capacity, only trans- 
portation and other necessary expenses 
are subject to travel regulations, so that 


person serving in advisory capacity who 
travels under order authorizing per diem 


Travel between temporary place of busi- 
ness and duty station—travel of dollar- 
a-year consultant from place of personal 
business to attend meeting pertaining to 
official business at his home or regular 
place of business, and return to place of 
personal business, isnot within purview 
of statutory authority to pay transpor- 
tation expenses and per diem ip lieu of 
subsistence of persons serving while 
away from their permanent homes or 


In general—under orders hereafter foreach day or fraction of a day isentitled 
issued, for travel of Navy officers by to full day’s per diem for fractional days 
air, providing only for payment of per ee se ee ee 331 
diem in air-travel status, per diem pay- Standardized travel regulations v. employ- 
ments will be allowed for actual air ment agreement or travel order provi- 
travel time, only, including delays at sions—under provisions of Dept. of 
places other than temporary station State Appro. Act, 1945, authorizing 
incident to transportation by air; how- “transportation and other necessary 
ever, per diem will be allowed for entire expenses in accordance with the Stand- 
periods of absence from permanent sta- ardized Government Travel Regulations, 
tions, regardless of transportation and not to exceed $25 per diem in lieu of 
mode authorized or used, under orders subsistence,” of uncompensated persons 
providing, pursuant to act of Feb. 7, serving in advisory capacity, only trans- 
1942, as extended, for payment of per portation and other necessary expenses 
diem for period of temporary duty as are subject to travel regulations, and 
well as for air travel, or for entire period therefore, per diem is payable in accord- 
of absence from permanent station. ance with agreement of employment or 
Prior decisions (such as 3 C. G. 401 and travel] order__..___. Bewieteatkesvens 331 
11 id. 437) no longer will be followed Subsistence limitations to periods away 
where inconsistent... ........-..-.--..- 110 from home—home within metropolitan 

Temporary duty as interrupting or ter- area of city from and to which official- 

minating status: duty travel performed—under statutory 
Where primary purpose of orders authority to pay per diem in lieu of 
under which Army enlisted man subsistence to persons serving while 
performed travel by air to tempo- away from their homes or regular places 
rary duty station was assignment to of business without or at nominal com- 
temporary duty at designated place pensation, such a person whose home is 
rather than journey by air and tem- located in suburb within metropolitan 
porary duty had no direct relation area of large city and who travels be- 
to, or connection with, travel by air, tween home and duty post in distant 
enlisted man may not be considered city, without stopping by private busi- 
as having been in air travel status ness Office in metropolitan center, is en- 
while on duty at temporary station titled to per diem for period between 
for purposes of payment of per diem time of departure from and return to 
allowance authorized by sec. 12, Pay common carrier station at home, rather 
Readjustment Act of 1942, for travel than station in metropolitan center. _. 860 
Ee pibaiahiwe 37 Travel between part time residence and 
Hereafter, right of Navy officers to per place of duty—under statutory author- 
diem as for air-travel status under ity to pay actual transportation and other 
orders providing only for payment necessary expenses, and not to exceed 
of per diem while in air-travel status $10 per diem in lieu of subsistence, of 
will be considered as terminated persons “‘serving while away from their 
upon arrival by air at temporary permanent homes” in advisory capacity 
station regardless of whether officer at $1 per annum, person who maintains 
departs from such station by air or bona fide summer residence in Maine and 
otherwise. Prior inconsistent deci- permanent residence in New York City 
sions (such as 3 C. G. 401 and 11 1d. for other portion of year may be paid 
437) no longer will be followed - - - - _ -- 110 transportation expenses between such 
Boards, commissions, committees, etc. See summer residence and New York City, 
Traveling Expenses, boards, commissions, and per diem in lieu of subsistence, when 
committees, etc. called from former to latter place on 
Employees serving without or at nominal SR idikutincretdvnconictincne 546 
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SUBSISTENCE—Continued. 
Employees serving without or at nominal 


Page | SUBSISTENCE—Continued. Page 
Enlisted men confined in civil jaile— 


compensation —Continued. 
regular places of business in an advisory 
capacity at $1 per annum 

Enlisted men confined in civil jails: 

See, also, Pay, checkages and forfeitures, 
erpenses of arrest and confinement. 

Appropriation availability: 

Cost of lodging and subsistence furnished 
Navy enlisted man who, pending 
proper disposition, is confined “for 
security reasons”’ in civil jail at request 
of naval authorities may initially be 
charged to appropriation ‘‘Pay, Sub- 
sistence, and Transportation of Navy 
Personnel” if governmental necessity 
for such confinement be shown, and 
any contract with local officials in re- 
spect to subsistence and lodging would 
not be objectionable; however, amount 
so charged should be checked against 
man’s pay account as in case of strag- 
glers for purpose of recrediting appro- 
i acicsics suite ddr eieiiiesonse 

Where confinement of Navy enlisted 
men in civil jails is not requested or 
arranged for in advance by competent 


naval authorities, but, instead, is only 


incidental to law enforcement duties 
of civil authorities, current appropria- 
tion “Pay, Subsistence, and Trans- 
portation, Navy”’ may not be charged 
with cost of furnishing lodging and 
meals to such men while so confined, 
even though men may subsequently 
be released to custody of naval author- 
ities for trial and punishment for 
offenses against naval] discipline. 24 
C, G, 229, amplified 

Where adequate Govt. brig or prison 
facilities are not available at particular 
Coast Guard units, local civil] author- 
ities may be paid for furnishing lodg- 
ing and subsistence in civil jails to 
enlisted personnel who have been 
returned to their units—or to units 
designated by competent authority— 
and are awaiting tria] by court-martial, 
or are serving minor court-martial 
sentences of confinement, and such 
payments may be charged to other- 
wise proper appropriations without 
checking amount against man’s pay 


ontracts with local authorities—cost of 
lodging and subsistence furnished Navy 
enlisted man who, pending proper dis- 
position, isconfined “‘forsecurity reasons”’ 
in civil jail at request of naval authorities 
may initially be charged to appropria- 
tion “Pay, Subsistence, and Transporta- 
tion of Navy Personnel’’ if governmental 
necessity for such confinement be shown, 
and any contract with loca) officials in 
respect to subsistence and lodging would 
not be objectionable; however, amount 
so charged should be checked against 


654881™—46——_70 





Continued. 
man’s pay account as in case of strag- 
glers, for purpose of recrediting appro- 
priation 


Fractional days—per diems—changes in 


rates—where, during continuous travel 
period of more than 24 hours between point 
within U. S. and outside point, change 
from or to per diem rate for travel within 
U. 8. to or from rate for travel outside 
occurs on fractional day at commencement 
or ending of such continuous travel, it is 
proper to determine number of hours for 
which per diem is allowable for fractional 
day in accordance with usual 6-hour rule 
prescribed by par. 51, Standardized Govt. 
Travel Regs., and to compute on hourly 
basis amount of per diem allowable at each 
rate, irrespective of 6-hour periods 


Headquarters: 


Naval activities in and around Washing- 
ton, D. C., as being one station—effect 
of close liaison between various naval 
activities, offices, and nearby (Wash- 
ington, D. C.) instrumentalities, under 
same administrative jurisdiction of 
Potomac River Naval Command, is 
to constitute Naval Medical Center, 
Bethesda, Md., and Washington Navy 
Yard, one station for purposes of duty 
assignment, insofar as officer’s right to 
per diem is concerned 

Nearby duty places: 

Factors controlling entitlement, in 
general—question whether perform- 
ance of duty within a few miles of 
-headquarters office constitutes a 
travel status so as to entitle officer or 
employee to per diem in lieu of sub- 
sistence under Subsistence Expense 
Act of 1926, as amended, depends upon 
facts in case, such as time necessarily 
absent from headquarters on official 
business and availability of trans- 
portation between headquarters and 
temporary duty station. ---_......... 

Hours of work making daily travel im- 
practicable—where employee’s duty 
at temporary station a short distance 
beyond corporate limits of his official 
station required his presence there 
during such hours as to render daily 
travel between temporary station 
and home or official station imprac- 
ticable, thus putting him to greater 
subsistence expense than ordinarily 
incurred at headquarters, he may be 
considered as having been in travel 
Status during period of temporary 
duty, entitling him to per diem in 
lieu of subsistence under Subsistence 
Expense Act of 1926, as amended, at 
rate stipulated in travel orders, 
which is commensurate with addi- 
tional expense incurred. 7 C. G. 165 
and 15 id. 1117, distinguished 
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SUBSISTENCE—Continued. 
Headquarters—C ontinued. 

Temporary duty station subsequently 
assigned as new station—effective 
date—employee detailed to duty at 
temporary station to perform duties of 
another position is not entitled to per 
diem in lieu of subsistence at such place 
on and after date he received notice that 
temporary station was to become his per- 
manent station, even though formal 
transfer order was not received until 
later date 

In kind: 

Discharge on medical survey—place to 
which entitled—persons who enlisted 
in Regular Navy or Naval Reserve 
following induction into naval service 
under Selective Training and Service 
Act of 1940, as amended, and who, pur- 
suant to provisions of Naval Appro. Act, 
1945, elected to be furnished transporta- 
tion and subsistence in kind, rather than 
travel allowance, to his home upon dis- 
charge on medical survey is entitled to 
such transportation and subsistence 
from place of discharge to his home at 
time of his induction and enlistment, 
and not to place where he subsequently 
established his home 53 

Naval Reservists given bad conduct dis- 
charge—in general—authority under 
sec. 126, National Defense Act, as 
amended, to pay travel allowance to 
Naval Reserve enlisted men upon dis- 
charge or relief or release from active 
duty is to be regarded as having super- 
seded authority under sec. 7, Naval 
Reserve Act of 1938, to furnish transpor- 
tation and subsistence for travel from 
active duty, that enlisted Naval 
Reservist who is given bad conduct dis- 
charge pursuant to court-martial sen- 
tence not involving confinement and, 
therefore, is not entitled to travel allow- 
ance may not be furnished transporta- 
tion and subsistence _- ak 

Procurement by Government contract: 
Military, naval, etc., personnel: 

Contract rates as being limited by 
commu tation rates: 

Contract for furnishing subsistence 
and quarters for Marine Corps 
enlisted personnel and applicants 
for enlistment—which constitutes 
the furnishing of quarters and 
rations in kind—at rates in excess 
of money allowances in lieu of 
rations and quarters authorized 
by E. O. No. 9386, issued pursuant 
to sec. 10, Pay Readjustment Act 
of 1942, would not be in violation 
of said Executive order where 
exigency of particular situation 
warrants that method of provid- 
ing quarters and rations in kind. 
Prior conflicting decisions no 
longer will be followed 


so 


Page 
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SUBSISTENCE—Continued 
In kind—Continued. 

Procurement by Government contract— 

Continued. 

Military, naval, etc., personnel—Con. 

Contract rates as being limited by 

commutation rates—Continued. 
Credit for payments made for meals 
and lodging for Marine Corps 
enlisted personnel contracted for 
at rates in excess of money allow- 
ances therefor authorized by 
E. O. No. 9386 will not be allowed 
in absence of satisfactory showing 
that circumstances were such 
that payment of money allowance 
in lieu of subsistence and quarters 
was not possible or, at least, was 
not practicable ch 
Limitations prescribed by E. O. 
No. 9386, issued pursuant to sec. 
10, Pay Readjustment Act of 1942, 
on money allowances for enlisted 
men not furnished quarters or 
rations in kind are not necessarily 
applicable to procuring of board 
and lodging by contract for such 
men—which constitutes furnish- 
ing of quarters and rations in 
kind; however, contracting for 
board and lodging at cost in excess 
of authorized money allowances 
would be unnecessary and, there- 
fore, unauthorized expense where 
there is no compelling reason why 
money allowance cannot be made 
Lodgings: 

Effect of free lodgings on per diem pay- 
ments. See Subsistence, 
reductions. 

Enlisted men confined in civil jails: 

See, also, Pay, checkages and forfeitures, 
expenses of arrest and confinement. 
Appropriation availability : 

Cost of lodging and subsistence fur- 
nished Navy enlisted man who, 
pending proper disposition, is con- 
fined “‘for security reasons” in civil 
jail at request of naval authorities 
may initially be charged to appro- 
priation “Pay, Subsistence and 
Transportation of Navy Personnel” 
if governmental necessity for such 
confinement be shown, and any con- 
tract with local officials in respect to 
subsistence and lodging would not 
be objectionable; however, amount 
so charged should be checked against 
man’s pay account as in case of 
stragglers, for purpose of recrediting 
appropriation 

Where confinement of 


per diems, 


Navy enlisted 
men in civil jails is not requested or 
arranged for in advance by compe- 
tent naval authorities, but, instead, 
is only incidental to law enforcement 
duties of civil authorities, current 


appropriation “Pay, Subsistence, 
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SUBSISTENCE—Continued 
Ledgings—C ontinued. 


Enlisted men confined in civil jails—Con. 


Appropriation availability—Continued 
and Transportation, Navy” may not 
be charged with cost of furnishing 
lodging and meals to such men while 
so confined, even though men may 
subsequently be released to custody 
of naval authorities for trial and 
punishment for offenses against 
naval discipline. 24 C. G. 229, 
PE vantertcs nbateaioscscbencas 

Where adequate Govt. brig or prison 
facilities are not available at particu- 
lar Coast Guard units, local civil 
authorities may be paid for furnish- 
ing lodging and subsistence in civil 
jails to enlisted personnel who have 
been returned to their unit—or to 
units designated by competent 
authority—and are awaiting trial by 
court-martial, or are serving minor 
court-martial sentences of confine- 
ment, and such payments may be 
charged to otherwise proper appro- 
priations without checking amount 
against man’s pay account 

Contracts with local authorities—cost of 

lodging and subsistence furnished 

Navy enlisted man who, pending 

proper disposition, is confined “for 
security reasons’”’ in civil jail at request 
of naval authorities may initially be 
charged to appropriation “‘Pay, Sub- 
sistence, and Transportation of Navy 
Personnel”’ if governmental necessity 
for such confinement be shown, and 
any contract with local officials in 
respect to subsistence and lodging 
would not be objectionable; however, 
amount so charged should be checked 


mileage were issued of administrative 
practice to authorize per diem instead of 
mileage for class of travel and temporary 
duty involved—where not made man- 
datory by competent regulations—would 
not be sufficient to divest officer of his 
right to mileage for travel performed, 
although orders may have been issued 
in disregard or ignorance of such usual 
practice, and, hence, cannot serve as 
legal basis for retroactive modification 
of orders to change right to mileage 
vested in officer and to cast additional 
legal liability on United States. 23 
C, G. 713, amplified _ 


Combination of per diem and mileage 


under same orders—additional tem- 
porary duty orders, under which mileage 
was payable, issued to naval officer 
while he was at temporary duty station 
under prior orders prescribing reim- 
bursement on per diem basis—there 
being unauthorized travel status pe- 
riod—are ineffective to terminate offi- 
cer’s per diem status under his original 
orders, and, therefore, he is entitled to 
allowance on per diem basis under both 
orders, less any mileage received there- 
under. 23C.G.713, distinguished____- 


Employees serving without or at nominal 


compensation—See Subsistence, employ- 
ees serving without or at nominal compen- 
sation. 
entitlement, generally, during temporary 
duty as observer of actual combat opera- 
tions—payment authorized of per diem 
allowance, otherwise proper, to Marine 
Corps officer assigned to temporary 
duty as observer in connection with 
actual combat operations against enemy - 


against man’s pay account as in case Fractional days. See Subsistence, fractional 
of stragglers, for purpose of recrediting days, per diems. 
appropriation RAS 2: Headquarters. See Subsistence, headquar- 

Orders. See Orders, travel. ters. 

Per diems: Military, naval, etc., personnel on civilian 
Air travel. See Subsistence, air travel. duty. See Details, military, naval, etc., 
Army officers traveling to, from, or be- personnel, civilian duty, travel erpense 

tween hospitals—in view of determina- reimbursement. 
tion of Sec. of War, under authority of Navy officers assigned to temporary duty 





sec. 12, Pay Readjustment Act of 1942, 
that officer traveling to or from hospital 
for observation and treatment is in travel 
status within meaning of mileage laws, 
and since existing administrative regu- 
lations do not prescribe per diem allow- 
ances incident to travel of that nature, 
Army officer is not entitled to per diem 
allowance and reimbursement of cost of 
transportation incident to travel to hos- 
pital but, instead, is entitled to mileage 

Boards, commissions, committees, etc. 
See Traveling Expenses, boards, commis- 
sions, committees, etc. 

Change from mileage basis after comple- 
tion of travel—existence at the time 
Navy officer’s travel orders authorizing 


in connection with fitting out or con- 
version of vessels—right of Navy officer 
to per diem in lieu of subsistence, as 
provided in orders assigning him to 
temporary duty at certain place in con- 
nection with conversion of vessel and 
on board when placed in commission, 
terminated when vessel was tempo- 
rarily placed in commission to be ferried 
to another shipyard to complete conver- 
sion, and, in absence of a provision for 
per diem in new orders assigning him 
to temporary duty in connection with 
second conversion period, subsequent 
despatch purporting to continue in 
effect per diem authorized in first orders 
may be given prospective effect only 
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Navy officers generally—under orders here- 
after issued, for travel of Navy officers 
by air, providing only for payment of 
per diem in air travel status, per diem 
payments will be allowed for actual air 
travel time, only, including delays at 
places other than temporary Station in- 
cident to transportation by air; how- 
ever, per diem will be allowed for entire 
periods of absence from permanent sta- 
tions, regardless of transportation mode 
authorized or used, under orders pro- 
viding, pursuant to act of Feb. 7, 1942 as 
extended, for payment of per diem for 
period of temporary duty as well as for 
air travel, or for entire period of absence 
from permanent station. Prior deci- 
sions (such as 3 C. G. 401 and 11 id. 437) 
no longer will be followed where incon- 


Places near headquarters. See Subsist- 
ence, headquarters, nearby duty places. 
Rates: 

Different for same day. See Subsist 
ence, fractional days, per diems, changes 
in rates. 

Travel outside continental U. S.—rate 
changes on fractional! day at beginning 
or end of travel. See Subsistence, frac- 
tional days, per diems, changes in rates. 

Reductions: 

Furnishing of sleeping bag, with and 
without shelter, as constituting lodg- 
ing—employee in travel status who is 
furnished sleeping bag 2nd shelter by 
Govt. is to be considered as having 
been furnished lodging within mean- 
ing of par. 47 (a), Standardized Govt. 
Travel Regulations, requiring deduc- 
tion of one-fifth of authorized per diem 
rate for each lodging furnished without 
charge by Govt. agency; however, if 
sleeping bag only, without shelter, is 
furnished, no deduction from per diem 
allowance is required 

General rules as to what constitutes 
lodgings—em ployee in travel status is 
considered as having been furnished 
lodging within purview of Standard- 
ized Govt. Travel Regs., requiring 
deduction of one-fifth of per diem, 
when he is furnished, without charge, 
shelter and bed or bedding belonging 
to Govt.; however, when only shelter 
is furnished and employee uses his 
own bedding, no deduction is required. 

Occupancy of quarters furnished combat 
troops—Marine Corps officer whose 
orders for temporary duty as observer 
in connection with invasion of Saipan 
Island provided for reduced per diem 
rate while occupying Govt. quarters 
is entitled to per diem only at reduced 
rate for period of temporary duty on 
island during which he occupied quar- 
ters furnished troops in actual combat, 


Reductions—C ontinued. 
regardless of type of quarters occupied 
and regardless of whether they were 
considered as suitable for occupancy 
by officer personnel 

Release from active duty—Naval Reserve 
—provision in Naval Appro. Act, 1944, 
permitting election between mileage 
and per diem in prescribing method of 
reimbursement for naval officers when 
traveling under competent orders withb- 
out troops contemplates assignment to 
duty away from officer’s designated post 
of duty and is not for application where 
reserve officer travels to his home in 
connection with his release from active 
duty, in which case any assignment to 
designated post of duty is terminated. 

Vessels. See Subsistence, vessels. 

Subsistence allowance. See Subsistence Al- 
lowance. 
Temporary duty: 

As involving subsistence at headquarters. 
See Subsistence, headquarters. 

Period of Army officer’s duty in connec- 
tion with repair of Govt.-owned boat in 
which travel to and from temporary 
station performed—provisions of sec. 12, 
Pay Readjustment Act of 1942, limiting 
officers performing travel on Govt.- 
owned vessels for which no transporta- 
tion fare is charged to reimbursement of 
actual and necessary expenses, do not 
preclude payment of per diem in lieu of 
subsistence to Army warrant officer for 
Period of temporary duty ashore in con- 
nection with repair, ete., of Govt.- 
owned crash boat to which he was at- 
tached and in which he traveled between 
place of temporary duty and his proper 
duty station. 24 C. G. 362, distin- 
Ee a ae ae 

Transfers: 

As involving subsistence at headquarters. 

See Subsistence, headquarters. 
Travel status: 

At or near headquarters. See Subsistence, 
headquarters. 

Detachment from permanent duty and 
assignment to temporary duty within 
limits of same station—detachment of 
Navy officer from Naval Medical Center, 
Bethesda, Md., and assignment to 
temporary duty at Navy Yard, Wash- 
ington, D. C.—both places being located 
contiguous to each other (22 C. G. 129) 
and both activities being considered as 
one station insofar as an officer’s right to 
per diem is concerned when detached 
from one and assigned to the other for 
duty—did not constitute change of sta- 
tion within meaning of travel allowance 
laws to entitle officer to payment of per 
diem during such assignment at Wash- 
ington Navy Yard, even though his 
orders authorized per diem 
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Per diems: 
Effect of free meals and lodging on Gov- 
ernment-chartered vessel—where em- 
ployee’s travel order authorized $7 per 
diem in lieu of subsistence for travel 
outside continental U. 8. “except 
that the rate will be $2.50 aboard ships 
when ticket includes meals and berth,” 
exception is regarded as having been 
intended for application if travel were 
performed on commercial vessel, and 
where travel was not so performed but 
by vessel operated by Govt. under 
bareboat charter, $7 rate became basic 
rate payable, from which one-fifth 
must be deducted for each meal and 
lodging furnished without cost, in 
accordance with par. 47 (a) of Stand- 
ardized Govt. Travel Regs.. 

Military, naval, etc., personnel traveling 
on Govt.-owned vessels—effect of non- 
availability of lodging or messing 
facilities—even though no lodging or 
messing facilities be available for Navy 
officers while traveling on Govt-owned 
vessels, including small surface craft, 
payment of per diem in lieu of sub- 
sistence to such officers is precluded by 
provisions of sec. 12, Pay Readjust- 
ment Act of 1942, limiting officers to 
reimbursement of actual and necessary 
expenses when traveling on Govt.- 
owned vessels for which no transpor- 
tation fare is charged 


Witnesses: 


Administrative hearings—Office of Price 
Administration matters—in view of pro- 
vision in see. 202, Emergency Price Con- 
trol Act of 1942, that witnesses sub- 
Poenaed thereunder shall be paid same 
fees and mileage as are paid witnesses in 
district courts of U. 8., ordinary wit- 
nesses subpoenaed by Office of Price 
Admin. to testify at administrative 
hearings are entitled in proper cases to 
be paid per diem in lieu of subsistence 
prescribed by act of Apr. 26, 1926, as 
amended, for witnesses appearing in 
U. 8. Courts. 23 C. G. 835, distin- 
i ctitiitcntciiciidelcibibadiduns 

Experts—as being subject to agreement or 
contract—while expert witnesses—as 
distinguished from experts employed 
to assist in preparation of trial proceed- 
ings—are not necessarily officers or em- 
ployees of Govt., such witnesses testi- 
fying in State or Federal courts for Of- 
fice of Price Admin. may be paid per 
diem in lieu of subsistence by stipulation 
in agreements or contracts 

U. S. litigation in State courts—applica- 
bility of statutory provisions for U. S. 
courts—in view of provision in sec. 202, 
Emergency Price Control Act of 1942, 
that witnesses subpoenaed thereunder 


159 


shall be paid same fees and mileage as 
are paid witnesses in district courts of 
U. S., ordinary witnesses subpoenaed 
by Office of Price Admin. to testify in 
State and local courts are entitled in 
proper cases to be paid per diem in lieu 
of subsistence prescribed by act of Apr. 
26, 1926, as amended, for witnesses ap- 
pearing in U. S. Courts. 23 C. G. 835, 
distinguished 


SUBSISTENCE ALLOWANCE: 
Dependents: 


Divorce. See Divorce, rental, quarters, and 
subsistence allowances. 

Entitlement as depending upon validity of 
marriage—See Husband and Wife, mar- 
riage. 

Proof of dependency—claims on account 
of “lawful wife”—following certain 
Court of Claims cases, this office has 
proceeded on view that Pay Readjust- 
ment Acts of 1922 and 1942 generally 
relieve officers claiming increased sub- 
sistence and rental allowances on ac- 
count of lawful wife from showing that 
she is in fact dependent on him for her 
support or that he actually does support 
her, although, as in Robey v. U. S., 71 C. 
Cls. 561, there may be exceptions 

Wife separated but not divorced from 
husband—question of whether wife 
permanently separated, but not abso- 
lutely divorced, from her husband by 
judicial decree not requiring him to con- 
tribute to her support may thereafter be 
viewed as his dependent within mean- 
ing of rental and subsistence allowance 
statutes would appear too doubtful for 
this office to approve payment of in- 
creased allowances on her account in 
absence of judicial determination of 
officer’s right to increased allowances in 
such cases 


Inclusion in one year’s pay of wholly retired 


officers—one year’s ‘“pay’’ authorized 
by sec. 1454, R. 8., to be paid to Navy 
officers wholly retired from service on 
account of incapacity not result of incident 
of service does not include rental] and sub- 
sistence allowances authorized under secs. 
4and 5, Pay Readjustment Act of 1942... 


SUITS: 
Unpaid wages due for services of consci- 


entious objectore—U. S. as party n 
interest—where, in accordance with 
Selective Training and Service Act of 
1940 and regulations pursuant thereto, 
conscientious objectors are assigned to 
civilian work of national importance 
under agreement that employer shall pay 
fixed amount to National Service Board 
for Religious Objectors in compensation 
for services of assignee—such board act- 
ing as agent for Selective Service Sys- 
tem—it is to be considered that services 
are performed pursuant to contract 








SUITS—Continued. 
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between employer and U. S. so that 
U. 8. is such a party in interest in said 
contract as to be entitled to institute 
suit for amounts due thereunder----_-_- be 


SUNDAYS AND HOLIDAYS: 


Compensation: 

Forty-hour week employees: 
Excusing from work on holiday declared 

workday—employee subject to 40-hour 
week statute of Mar. 28, 1934, may be 
administratively excused from work- 
ing on holiday which has been de- 
clared by general administrative 
order to be work day and which falls 
within his weekly tour of duty (Mon- 
day through Friday), and holiday 
may be counted as 8 hours towards 
his 40-hour basic workweek___.______. 
Sundays and holidays included or not 
included in forty-hour week—per 
hour employees within purview of 
40-hour week statute of Mar. 28, 1934, 
and holiday pay statute of June 29, 
1938, who were relieved or prevented 
from working Saturday afternoon, 
Apr. 14, 1945—sixth and overtime day 
of their regular wartime 48-hour work- 
week—hbecause of closing of executive 
departments and agencies by order of 
President, are entitled, under said 
holiday pay statute, to be paid regular 
straight time pay for such Saturday 
afternoon, provided they were present 
during duty hours immediately pre- 
ceding and following period involved 
Travel time. See, generally, Compen- 
sation, forty-hour week, travel time. 

Overtime—Customs Service employees. 
See Compensation, overtime, Customs 
Service employees. 

Sunday between day of oath and day of 
actual performance of duty—employee 
who accepted appointment to position 
effective on Saturday, a regular work- 
day, and took oath of office on that day 
but did not enter upon duty until 
following Monday, the next workday, 
is entitled to compensation for interven- 
ing Sunday, but not for Saturday 

Transfer involving non- workday between 
service in old and new position—where 
day intervening between time per 
annum employee leaves service in one 
agency and enters service of another is 
non-workday, there is no legal objection 
to accomplishment of transfer without 
loss of pay - os ‘ ees 

War emergency general @alary increase. 
See Compensation, overtime, war emer- 
gency general salary increase. 

“When actually employed” employees— 
per diem “‘when actually employed” 
employee, although not regularly re- 
quired to work on Sundays, is, neverthe- 

less, entitled to basic compensation for 

Sundays on which he is in travel] status 

away from bis official station, or while on 


Page 
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SUNDAYS AND HOLIDAYS—Con. 
Compensation—C ontinued. 
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duty at his official station, for same num- 
ber of hours as he works on other days, 
but he should not be paid compensation 
beyond prescribed workday solely be- 
cause he isin travel status. 22 C. G. 636, 
distinguished 


Leaves of absence: 


Annual—lump-sum leave payments. See 
Leaves of Absence, annual, lump-sum 
payments, Sundays and holidays. 

Sick—salary and leave computations— 

failure to report for administratively 
required duty—sick leave, as such, may 
not be granted or charged employee sub- 
ject to 40-hour week statute of Mar. 28, 
1934, for absence on holiday within his 
regular tour of duty (Monday through 
Friday) which has been administra- 
tively declared to be work day 


TAXES: 
Federal: 
Salary deductions: 


Certifying officer’s underdeduction lia- 
bility generally—there is not perceived 
a situation where proper application of 
tax deductions shown in Government 
Salary Tables (Oct. 30, 1943) would not 
relieve certifying officers of liability for 
possible undercollection of tax, or 
where collection could be required 
until, after audit of employee's income 
tax return, it is found that Govt. has 
sustained a loss. See also quoted com- 
ment of Commissioner of Internal 
Revenue in connection with matter 


Income tax withholding: 
Adjustments for overdrawn leave upon 
separation from service: 

In determining in accordance with 
rule in 23 C. G. 16 amount repre- 
senting tax deductions which must 
be excluded from amount of sepa- 
rated employee's retirément fund 
credit to be set off against his in- 
debtedness for advanced leave and 
recredited to salary appropriation, 
same method should be used as 
was uesd in computing deductions 
for salary paid during advanced 
leave, that is, by use of semi- 
monthly wage bracket withholding 
table, so that, for example, tax 
deduction for 6 days’ advanced 
leave indebtedness is that shown 
in table for full semimonthly pay 
period less that shown for salary 
for 9 days to which he was actually 
entitled 


Employee's tax obligation in amount 

of tax required by Current Tax 
Payment Act of 1943 to be with- 
held from compensation has prior- 
ity over other classes of indebted- 
ness or obligation of employee to 
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Salary deductions—Continued. Salary deductions—Continued. 
Income tax withholding—Continued. Income tax withholding—C ontinued. 


Adjustments for overdrawn leave upon 
separation from service—Con. 
U. 8. and amount of tax withheld 
may not be applied for any purpose 
other than for payment of tax, so 
that employee’s final salary pay- 
ment may not be set off against his 
indebtedness to U. S. without first 
deducting applicable tax; however, 
where indebtedness results from 
overdrawn leave or other over- 
payment of compensation, ac- 
counting adjustment is required 
to credit salary appropriation and 
charge Internal Revenue collec- 
tions 
Current pay rolls including amounts 
due for prior years—in determining 
income tax deductions to be with- 
held from amounts payable to Navy 
Dept. employees who are subject to 
forty-hour week statute of Mar. 28, 
1934, and are paid additional com- 
pensation in lump sum covering re- 
troactive credits for night differen- 
tial in computation of their over- 
time compensation, such deductions 
should be withheld on basis of total 
earnings credited on particular pay 
roll, regardless of fact that such re- 
troactive credits were earned in prior 
years ciate ae 
Employees transferred between agen- 
cies—under Current Tax Payment 
Act of 1943, where employee is trans- 
ferred from one agency to another, 
amount to be withheld as tax deduc- 
tion by each agency is applicable de- 
duction shown in Govt. Salary 
Tables (Oct. 30, 1943) for fraction 
(number of days) of semimonthly 
pay roll period employee is em- 
ployed therein, without regard to 
employment by other agency. Rule 
also applicable under Individual 
Income Tax Act of 1944 
Employees transferred during one pay 
period and separated during next 
under Current Tax Payment Act of 
1943, where it is desired to compensate 
on one pay roll employee who entered 
on duty from another agency during 
one semimonthly pay roll period and 
separated from service 15 or more 
days later during next such period, 
amount to be withheld as tax deduc- 
tion should be determined on basis of 
treating two periods as separate 
items so as to allow employee entire 
pay period’s exemption for each 
period in which he worked. Rule 
also applicable under Individual In- 
come Tax Act of 1944_. 


Employees transferred within same 
agency—under Current Tax Pay- 
ment Act of 1943, where employee is 
transferred from one division to 
another within same Govt. agency 
having different pay roll offices, 
amount to be withheld as tax deduc- 
tion by each division is applicable 
deduction shown in Govt. Salary 
Tables (Oct. 30, 1943) for fraction 
(number of days) of semimonthly 
pay roll period employee isemployed 
therein, without regard to employ- 
ment by other division. Rule also 
applicable under Individual Income 
Tax Actof 1944 

Lump-sum leave payment matters: 

In event of reemployment of sepa- 
rated employee prior to expiration 
of leave period covered by lump- 
sum payment received pursuant 
to act of Dec. 21, 1944, adjustment 
of amount of income tax withheld 
from lump-sum payment is re- 
quired upon refund of amount 
equal to compensation covering 
unexpired portion of leave period; 
however, amount of such tax ad- 
justment, whether one or two 
calendar years be involved, is for 
determination by Commissioner 
of Internal Revenue 

Lump-sum payment for accumu- 
lated and current accrued annual 
leave authorized by sec. 2, act of 
December 21, 1944, to be paid to 
designated beneficiary or estate of 
deceased employee is not to be re- 
garded as salary or compensation 
for any purpose, including income 
tax withholding; and question as 
to extent, if any, such lump-sum 
payment is to be subject to tax 
will be for determination by Com- 
missioner of Internal Revenue in 
connection with tax returns of 
person or persons receiving such 
payment Séacsccuce osce 

W here separated employee has been 
paid lump-sum for his accumu- 
lated and current accrued annual 
leave, pursuant to act of Dec. 21, 
1944, and is reemployed prior to 
expiration of period covered by 
payment, provision of act requir- 
ing refund of ‘‘an amount equal to 
the compensation covering the 
period between the date of reem- 
ployment and the expiration of 
such leave period’’ contemplates 
refund of gross amount of compen- 
sation for such unexpired leave 
period, including tax withheld at 
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Lump-sum leave payment matters— 
Continued. 

time of payment—any adjustment 

being matter to be taken care of in 


employee's income tax returns.... 522 - t : 
Granting of sick leave immediately cmnsinsd ne eee Le apyteahio 
prior to separation is not affected deduction thows in nay 
by act of Dec. 21, 1944, authorizing Wage Bracket and Withholding 
lump-sum payments for accumu- Table, contained in tables, for gross 
lated and current accrued annual salary sansived Gurtng poy roll 
er secation leave upon separation period. Rule also applicable under 
Sem ‘servien: tather, sush sick Individual Income Tax Act of 1944 104 
leave is required to be granted and Salary tables: 
paid for as leave in accordance Gen. Reg. 54, Supp. 18, Aug. 15, 
with usual procedure and may not 1944. ......----------------- oo---- 948 
be combined with terminal annual Gen. Reg. 54, Supp. 19, Sept. 14, 
or vacation leave to determine eR eisaderdencdtitaasivediann. 9 
amount of lump-sum leave pay- “When actually employed” per diem 
ment, except to extent necessary to loyees—under Curren Tay 
determine tax withholding deduc- ous Act of 1943, =~ am a 
tion for lump-sum leave payments diem “when actually employed” 
pursuant to Treasury Dept. circu- employee works two or more days, 
lar of Jan. 20, 1945...---.-.------- 616 each of which is in separate pay 
Priority in relation to other salary de- period, and it is desired to compen- 
ductions or indebtedness: sate him on one pay roll for each of 
Employee's final — = days worked, tax deduction should 
upon separation from service be determined for each day sepa- 
= = — “pe rately by reference to wage Har ae 
oe ee eee table provided in sec. 1622 (c), 
from basic compensation; (2) with- Internal Revenue Code, as added by 
holding tax; (3) other indebtedness said act, for daily or miscellaneous 
to U. 8. and (4) authorized deduc- pay roll period. Rule also applicable 
oe ns — i or a under Individual Income Tax Act 
ings Bonds, in absence of cancella- er eters Pcs nee 104 
tion of allotment__.....- Sao 334 
Employee's tax obligation in amount Tennapertation tax: 
of tax required by Current Tax Exemption as to travel on transporta- 
Payment Act of 1943 to be with- tion request—circuitous route—Fed- 
held from compensation has prior- eral transportation tax on excess cost 
ity over other classes of indebted- of tickets obtained on Government 
ness or obligation of employee to transportation requests by official 
U. 8. and amount of tax withheld traveler incident to traveling to tem- 
may not be applied for any pur- porary duty station by indirect route 
pose other than for payment of tax, should be collected from the traveler 
,80 that employee’s final salary and remitted to Collector of Internal 
payment may not be set off against Revenue. .....----------------------- 443 
his indebtedness to U. 8. without Government liability generally—while 
first deducting applicable tax; established rule of statutory interpre- 
however, where indebtedness re- tation is that sovereign, as law maker, 
sults from overdrawn leave or is not bound by terms of statutes un- 
other overpayment of compensa- less law expressly so provided, in view 
tion, accounting adjustment is re- of elimination, by Revenue Act of 1943, 
quired to credit salary appropria- of Government's exemption from pay- 
tion and charge Internal Revenue ment of transportation tax imposed 
i iedctidaseedeemcckinns 334 by sec. 620, Revenue Act of 1942, and 
Promotions, transfers, etc., not in- in view of provisions of sec. 307 (c) of 
volving change in disbursing office— 1943 act under which Sec. of Treasury 
under Current Tax Payment Act of may authorize exemption for Govt. 
1943, where employee receives with- from such tax, it may be concluded 
in-grade promotions or other change that it was the intention of Congress 
in status not resulting in transfer that Government generally should 
from one disbursing office to another, bear tax without statute expressly so 
amount to be withheld as tax deduc- DORUNING.. cntcbincsivinwice Madebsess 50 


tion may not be determined by refer- 
ence to deductions shown in Govt. 
Salary Tables (Oct. 30, 1943) for each 
annual salary step, but must be de- 
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Page | TAX ES—Continued. 
Federal—Continued. 
Transportation tax—C ontinued. 


The tax imposed by sec. 620, Revenue 
Act of 1942, on amounts paid for 
transportation of property—legal 
incidence of which is on shipper and 
from which Govt. is no longer 
exempt (sec. 307, Revenue Act of 
1943)—may be paid to carrier with 
respect to amounts paid to it under 
its contract with Govt. for cartage of 
merchandise, in absence of any evi- 
dence that contract rates include 
amount of tax, even though no pro- 
vision for payment of tax appears in 
contract ........ setae : 

Under delivery and drayage contracts, 
stipulating that contract prices in- 
clude “all transportation taxes,’’ 
which were executed after Feb. 25, 
1944—<date of enactment of Revenue 
Act of 1943 eliminating, effective 
June 1, 1944, Govt.’s exemption 
from Federal transportation tax— 
and which contemplated payment 
before June 1, 1944, for contract ser- 
vices, carrier may be paid amount in 
addition to contract price represent- 
ing transportation tax with respect to 
payments made on or after June 1, 
1944, provided it be determined ad- 
ministratively that charge repre- 
senting tax was not in fact included 
in contract price and that carrier 
was not at fault in not obtaining 
payment sooner 
Jnder delivery and drayage contracts, 
stipulating that contract prices in- 
clude “all transportation taxes,’ 
which were executed between date— 
Feb. 25, 1944—of enactment of 
Revenue Act of 1943 eliminating 
Govt.’s exemption from Federal 
transportation tax and effective 
date—June 1, 1944—of such elimina- 
tion, and which contemplated that 
payment for contract services would 
not be made before June 1, 1944, or 
those which were executed on or 
after June 1, 1944, carrier may not be 
paid an amount representing tax, 
in addition to contract price. 24 C. 
G. 50, distinguished 

Under delivery and drayage contracts, 
stipulating that contract prices in- 
clude “all transportation taxes,’ 
which were executed on or before 
Feb. 25, 1944—date of enactment of 
Revenue Act of 1943 eliminating, 





1, 1944, provided it be determined 
administratively that charge re- 
presenting tax was not in fact in- 
cluded in contract price and that 
carrier was not at fault in not ob- 
taining payment sooner 


Payment-reimbursement, etc., as to 


Govt. travelers service personnel 
traveling in other than mileage status— 
while conditions under which trans- 
portation tax imposed by sec. 3469, 
Int. Rev. Code, may be reimbursed to 
Navy officers who procure transporta- 
tion with private funds when traveling 
pursuant to orders under which they 
are entitled to transportation in kind, 
as distinguished from mileage, and 
evidence necessary to support claim 
therefor, primarily is administrative 
matter, it would seem that reimburse- 
ment should be conditioned upon clear 
showing that Govt. transportation 
requests, in connection with which no 
tax is imposed, were unavailable 


Reimbursement to contractor for taxes 


paid: 
Cost-plus contracts. See Contracts, 
cost-plus, tax liability, Federal levies. 


Shipments by prepaid freight—where 
purchase order directing supplier to 
ship merchandise to point of desti- 
nation freight prepaid is issued by 
U, S. on basis of offer quoting price 
f. o. b. supplier’s factory or other 
point of origin, supplier may be re- 
imbursed not only amount of pre- 
paid freight but also amount of 
Federal property transportation tax 
paid in connection therewith. 23 C. 
G. 793, modified on basis of addi- 
tional showing 


Transportation of dependents—reim- 


bursement or payment rights gener- 
ally—a Navy officer’s rights under sec, 
12, Pay Readjustment Act of 1942, and 
regulations pursuant thereto, with 
respect to transportation of dependents 
upon permanent change of station do 
not include right to reimbursement of 
transportation tax imposed by sec. 
3469, Int. Rev. Code, which he is re- 
quired to pay in connection with pur 
chase of transportation for his depen- 
dents, and neither may transportation 
tax be included as part of commercial 
transportation costs authorized to be 
paid under said act 


effective June 1, 1944, Govt.’s ex- State: 

emption from Federal transportation Cost-plus contract liability. See Contracts, 
tax—carrier may be paid amountin cost-plus, tax liability. 

addition to contract price represent- Exemption certificates: 

ing transportation tax with respect Non-applicability to gasoline purchases: 
to payments made on or after June Florida. 
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Exemption certificates—C ontinued. 


Non-applicability to gasoline purchases— 


Continued. 





Maryland. _-- allie ieeasaltle 
IR dnc pececine eee 
DINED, dchinciebtitensedctiigee 
SR een cocked 
Wyoming. ----..- 


Gasoline: 


Purchases in Florida— Post Office Dept. 
may discontinue procedure of obtain- 
ing tax exemption certificates from 
vendors furnishing service station de- 
liveries of gasoline in State of Florida 
under contracts providing for procure- 
ment of gasoline on tax-inclusive basis 
—legal incidence of gasoline tax in such 
State being on vendor rather than 
vendee—and provisions of par. 8, Gen. 
Regs. No. 86—Revised, 16 C. G. 1130, 
relating to such procedure, no longer 
need be regarded as for application in 
case of such sales _-- - 


Purchases in Idaho: 

Taxing authorities of Idaho do not re- 
quire payment by vendor of State 
tax on sales of gasoline to U. S. and, 
therefore, such gaoline as is required 
to be purchased in that State for 
official use should be procured at 
price exclusive of tax whenever pos- 
sible; and, if it is impossible to pro- 
cure gasoline in Idaho on that basis, 
properly executed tax exemption 
certificate should be obtained from 
contractor to cover each purchase 
upon which charge is made on ac- 
count of State tax__. cot 

Gasoline tax imposed by State of 
Idaho, legal incidence of which is on 
vendor, may be reimbursed to con- 
tractor furnishing service station de- 
liveries of gasoline to U. 8. under 
contract providing that tax-exclu- 
sive contract price be increased by 
amount of taxes for which exemption 
is not granted, where gasoline was 
furnished in such quantities (300 
gallons or less) as not to be within 
exemptive provisions of taxing stat- 
ute; and, as U. 8S. has no claim for 
refund from State of tax so reim- 
bursed, exemption certificates need 
not be required of contractor 

Purchases in Louisiana—statutory gas- 
oline taxes aggregating 6 cents per gal- 
lon imposed by State of La.—as dis- 
tinguished from the constitutional 
levy of 1 cent per gallon—may be re- 
imbursed to contractor furnishing gas- 
oline to U. 8. pursuant to contract, 

executed subsequent to July 6, 1944, 

providing that tax-exclusive contract 
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“price be increased by amount of State 
taxes for which exemption is not 
granted, where gasoline is delivered in 
such quantities (lots of less than 6,000 
gallons as defined by taxing authorities 
of La.) and for such purposes (use in 
motor vehicles) as not to be within ex- 
emptive provisions of taxing statutes 

Purchases in Maryland—Post Office 
Dept. may discontinue procedure of 
obtaining tax exemption certificates 
from vendors furnishing service station 
deliveries of gasoline in State of Mary- 
land under contracts providing for pro- 
curement of gasoline on tax-inclusive 
basis—legal incidence of gasoline tax 
in such State being on vendor rather 
than vendee—and provisions of par. 8, 
Gen. Regs. No. 86—Revised, 16 C. G. 
1130, relating to such procedure, no 
longer need be regarded as for applica- 
tion in case of such sales_..........--- 

Purchases in Mississippi—Post Office 
Dept. may discontinue procedure of 
obtaining tax exemption certificates 
from vendors furnishing service station 
deliveries of gasoline in State of Missis- 
sippi under contracts providing for 
procurement of gasoline on tax-inclu- 
sive basis—legal incidence of gasoline 
tax in such State being on vendor 
rather than vendee—and provisions of 
par. 8, Gen. Regs. No. 86—Revised, 
16 C. G. 1130, relating to such proce- 
dure, no longer need be regarded as for 
application in case of such sales. - 


Purchases in Tennessee—Post Office 


Dept. may discontinue procedure of 
obtaining tax exemption certificates 
from vendors furnishing service station 
deliveries of gasoline in State of Ten- 
nessee under contracts providing for pro- 
curement of gasoline on tax-inclusive 
basis—legal incidence of gasoline tax 
in such State being on vendor rather 
than vendee—and provisions of par. 8, 
Gen. Regs. No. 86—Revised, 16 C. G. 
1130, relating to such procedure, no 
longer need be regarded as for appli- 
cation in case of such sales 


Purchases in Utah—Post Office Dept. 


may discontinue procedure of obtaining 
tax exemption certificates from ven- 
dors furnishing service station deliv- 
eries of gasoline in State of Utah under 
contracts providing for procurement of 
gasoline on, tax-inclusive basis—legal 
incidence of gasoline tax in such State 
being on vendor rather than vendee— 
and provisions of par. 8, Gen. Regs. 
No. 86-Revised, 16 C. G. 1130, relating 
to such procedure, no longer need be 
regarded as for application in case of 
such sales _ 
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TAXES—Continued, 


State—Continued. 
Gasoline—Continued. 

Purchases in Wyoming—Post Office 
Dept. may discontinue procedure of 
obtaining tax exemption certificates 
from vendors furnishing service station 
deliveries of gasoline in State of Wyo- 
ming under contracts providing for 
procurement of gasoline on tax-inclu- 
sive basis—legal incidence of gasoline 
tax in such State being on vendor 
rather than vendee—and provisions of 
par. 8, Gen. Regs. No. 86-Revised, 16 
C. G. 1130, relating to such procedure, 
no longer need be regarded as for appli- 
cation in case of such sales 


Government’s exemption rights, in gen- 
eral, where legal incidence of tax is not 
on vendee—where legal incidence of 
State tax rests upon vendor and not 
U. 8. as vendee, State may require pay- 
ment from vendor of tax on such sales to 
U. 8. as are consummated within terri- 
torial jurisdiction of State unless State 
law or regulations of State taxing author- 
ities with respect thereto except such 
transactions from operation of taxing 
statute involved; and, there being no 
basis upon which U. 8. may seek refund 
from such State of charge U. S. is re- 
quired to pay on account of applicable 
tax, no useful purpose would be served 
by requiring vendors to execute tax 
exemption certificates 


TELEGRAMS: 


Appropriation availability: 
Statutory percentage reduction: 
Accounting procedure, etc.: 

Amount available to particular depart- 
ment for long-distance telephone 
tolls, telegrams and cablegrams as 
result of application of sec. 404, First 
Supplemental Appro. Act, 1945, ap- 
proved Dec. 22, 1944, reducing funds 
appropriated or made available for 
such communication services by 10 
percent of estimated amounts there- 
for included in Budget estimates, 
constitutes appropriation limitation, 
and, therefore, while certification of 
expenditures for such services from 
July 1, 1944, to Jan. 31, 1945, will be 
accepted, expenditures for subse- 
quent period must be reported and 
accounted for currently in accord- 
ance with usual requirements 


Maximum amount available for ex- 
penditure or obligation for long- 
distance telephone tolls, telegrams 
and cablegrams, as result of sec. 404, 
First Supplemental Appro. Act, 
1945, reducing funds appropriated or 
made available to departments 
named therein for such communica- 
tion services by 10 percent of esti- 


Page 


514 


TELEGRAMS—Continued 


Appropriation availability—Continued. 
Statutory percentage reduction—Con. 
Accounting procedure, ete.—Continued. 
mated amounts therefor included in 
Budget estimates, may be estab- 
lished either as one limitation for 
particular department as whole, or 
as limitation on each appropriation 
shown in department’s Budget esti- 
mates 
Requirement of sec. 404, First Supple- 
mental Appro. Act, 1945, that savings 
effected as result of provision therein 
reducing funds appropriated or 
made available for long-distance tele- 
phone tolls, telegrams and cable- 
grams ‘‘shall not be diverted to other 
use but shall be covered into the “ 
Treasury” as miscellaneous receipts, 
contemplates return of such funds to. 
source from which made available, 
and, therefore, savings effected in 
moneys made available from capital 
funds of Commodity Credit Corp. 
and Federal Farm Mortgage Corp. for 
such services may be returned to cor- 
porations’ capital funds--_- 


Evidence requirements for payment—mes- 
sages filed by teleprinters in administra- 
tive offices—where sent paid telegraphic 
messages are filed with telegraph company 
by means of teleprinters located in admin- 
istrative offices, transmission charges may 
be supported by administrative originals, 
printer copies (page or tape originals com- 
ing from printer at administrative office), 
or company originals (so-called main office 
relays), bearing notations evidencing 
transmission; however, to prevent dupli- 
cate payments, there should be absolute 
consistency in use of type of evidence 
considered appropriate for use in billing 
particular office _- ‘inl nivale 

Reservation of accommodations—status as 
personal or official expense—mention of 
hotel reservations in telegrams, relating to 
official travel, between administrative offi- 
cials and employees may be considered as 
merely incidental to official business in- 
volved, and costs of such telegrams may be 
considered as chargeable to appropriated 
funds rather than as personal expenses such 
as are required by Standardized Govt. 
Travel Regs. to be borne by employees 


TELEPHONES: 


Calls: 
Long-distance: 
Appropriation availability: 
Statutory percentage reduction: 
Accounting procedure, etc.: 
Amount available to particular 
department for long-distance 
telephone tolls, telegrams and 
cablegrams as result of applica- 
tion of sec. 404, First Supple- 
mental Appro. Act, 1945, ap- 





1092 
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Long-distance—C ontinued. 
Appropriation availability—C ontinued. 
Statutory percentage reduction—Con. 
Accounting procedure, ete.—Con. 

proved Dec. 22, 1944, reducing 
funds appropriated or made 
available for such communica- 
tion services by 10 percent of 
estimated amounts therefor in- 
cluded in Budget estimates, con- 
stitutes appropriation limita- 
tion, and, therefore, while cer- 
tification of expenditures for 
such service from July 1, 1944, to 
Jan. 31, 1945, will be accepted, 
expenditures for subsequent pe- 
riod must be reported and ac- 
counted for currently in accord- 
ance with usual requirements-.- 
Maximum amount available for 
expenditure or obligation for 
long-distance telephone tolls, 
telegrams and cablegrams, as 
result of sec. 404, First Supple- 
mental Appro. Act, 1945, re- 
ducing funds appropriated or 
made available to departments 
named therein for such commu- 
nication services by 10 percent of 
estimated amounts therefor in- 
cluded in Budget estimates, may 
be established either as one limi- 
tation for particular department 
as whole, or as limitation on each 
appropriation shown in depart- 

ment’s Budget estimates 
Requirement of sec. 404, First 
Supplemental Appro. Act, 1945, 
that savings effected as result of 
provision therein reducing funds 
appropriated or made available 
for long-distance telephone tolls, 
telegrams and cablegrams “‘shall 
not be diverted to other use but 
shall be covered into the Treas- 
ury”’ as miscellaneous receipts, 
contemplates return of such 
funds to source from which 
made available, and, therefore, 
savings effected in moneys made 
available from capital funds of 
Commodity Credit Corp. and 
Federal Farm Mortgage Corp. 
for such services may be re- 
turned to corporations’ capital 


TIME: 
Compensatory. See Compensation, overtime, 


war emergency general salary increase, com- 
pensatory time. 
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Air travel: 


Army and Navy operated airlines: 
Civilian personnel travel: 

Evidence of service performance— 
when, pursuant to E. O. No. 9492, 
air travel is to be performed by 
civilian employees via airlines oper- 
ated by Air Transport Command of 
Army or Naval Air Transport Serv- 
ice, Govt. transportation requests 
may be used as evidence of perform- 
ance of transportation services ___.__- 

In general—if travel of Federal per- 
sonnel via Army and Navy oper- 
ated airlines be authorized or ap- 
proved by competent administra- 
tive authority as meeting terms of 
E. O. No. 9492 with regard to trans- 
portation of civilians by said air- 
lines for ‘‘a reasonable charge (not 
less than the current commercial 
rates * * *),”’ such travel may 
be regarded as within purpose and 
intent of sec. 204(c), Civil Aecro- 
nautics Act of 1938, authorizing 
travel by commercial aircraft with- 
out regard to comparative costs by 
other modes of transportation, and 
par. 8, Standardized Govt. Travel 
Regs., defining transportation as 
including travel on airlines 


Baggage: 


See, also, Transportation, household effects. 

Excess—employees appointed for overseas 
duty—Oflfice of Price Admin, appointees 
who are entitled to traveling expenses, 
pursuant to Second Deficiency Appro. 
Act, 1944, from point of induction in 
continental U. 8. to their first post of 
duty in Territories and return are not 
entitled to any additional allowance for 
baggage except as may be authorized by 
applicable provisions of Standardized 
Govt. Travel Regs. 


Dependents: 


Additional change of station prior to com- 
pletion of travel to first new station— 
disturbed conditions, etc., delaying 
travel to U. S. from overseas—where, due 
to disturbed conditions and non-avail- 
ability of transportation timely re- 
quested, dependent wife of Army officer 
ordered to permanent station in U. 8. 
from foreign duty station did not travel 
from officer’s foreign station to U. 8. 
until after he had had further permanent 
changes of station, officer may be allowed 
under sec. 12, Pay Readjustment Act of 
1942, commercial cost of transporting his 
wife from overseas station to present 
permanent station in U.8., provided no 
Govt. transport was available for sea 
travel involved. 8 C. G. 118; 17 id. 265, 
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TRANSPORTATION—Continued. 
Dependents—Continued. 
Commercial costs payment as constituting 


Page | TRANSPORTATION— Continued. Page 
Dependents—C ontinued. 
Debarment or evacuation from duty sta- 


“allowance”—inasmuch as right of mili- 
tary personnel to payment of commercial 
transportation costs of dependents upon 
permanent change of station, under 
sec. 12, Pay Readjustment Act of 1942, is 
not conditioned upon utilization of com- 
mercial transportation by dependents 
and is based solely upon commercial 
transportation costs, amount payable 
under statute is in nature of allowance 
for travel of dependents payable without 
regard to traveling expenses actually 
IT a dicen iiindieheensithh enlace ‘ 
Debarment or evacuation from duty sta- 
tion: 

Expense reimbursement basis: 

Under act of Nov. 28, 1943, authorizing 
transportation of Marine Corps Re- 
serve officers’ dependents ‘from 
their stations” to selected locations 
when assigned to sea duty, and in 
view of sec. 12, Pay Readjustment 
Act of 1942, regarding change from 
officer’s home to first permanent 
station as change of station for pur- 
poses of transportation of depend- 
ents, Reserve officer whose first per- 
manent assignment was sea duty 
may be allowed, in connection with 
travel of his wife from his last tem- 
porary station to selected place, not 
to exceed what cost of transportation 
similar to that actually used would 
have been from his home 

Under wartime acts of Oct. 14, 1942, 
and Nov. 28, 1943, respecting trans- 
portation of dependents of naval 
personne] in connection with assign- 
ments to restricted areas and later 
assignments to unrestricted areas, 
etc., reimbursement is limited to 
cost of transportation actually used, 
not to exceed what it would have 
cost Govt. to have furnished trans- 
portation 

Under wartime act of Nov. 28, 1943, 
respecting transportation of depend- 
ents of naval personne] in connection 
with assignments to restricted areas, 
etc., reimbursement for expenses of 
transportation may be made on basis 
of cost of transportation actually 
utilized, only, and not on commer- 
cial-cost commutation basis as au- 
thorized by sec. 12, Pay Readjust- 
ment Act of 1942; and regulations 
issued pursuant to 1943 act may not 
be amended so as to provide speci- 
fically for reimbursement on latter 
basis. 24C. G. 604, amplified 


tion—Continued. 

First permanent assignment to station 
where dependents not permitted— 
place from which entitled—under act 
of Nov. 28, 1943, authorizing transpor- 
tation of Marine Corps Reserve offi- 
cers’ dependents ‘‘from their stations’’ 
to selected locations when assigned to 
sea duty, and in view of sec. 12, Pay 
Readjustment Act of 1942, regarding 
change from officer’s home to first 
permanent station as change of sta- 
tion for purposes of transportation of 
dependents, Reserve officer whose 
first permanent assignment was sea 
duty may, be allowed, in connection 
with travel of his wife from his last 
temporary station to selected place, 
not to exceed what cost of transporta- 
tion similar to that actually used 
would have been from his home-.-.-.-.- 

Rights respecting travel within U. S. 
as affected by constructive cost to or 
from overseas—distance or con- 
structive cost of transporting depen- 
dents of personnel of armed forces to 
or from stations beyond continental 
limits of U. S., where dependents are 
not permitted under war time restric- 
tions to accompany such personnel, 
may not be used as measure for pay- 
ing cost of actual travel of dependents 
within U. S., under permanent pro- 
visions of sec. 12, Pay Readjustment 
Act of 1942 aintbavonisie’ 


Subsequent removal of overseas travel 


restrictions in general—under sec. 12, 
Pay Readjustment Act of 1942, de- 
pendents of naval personnel may be 
transported from U. 8S. to overseas 
stations, to which they are now per- 
mitted to travel, at cost to Govt. not 
exceeding that from last permanent 
station in U. 8S. to overseas station, 
less cost of transportation, if any, at 

Govt. expense to location in U. 8. 

selected pursuant to wartime act of 

Nov. 28, 1943, during period when 

travel of dependents to such overseas 

stations was suspended 
Travel to later-assigned unrestricted 
station: 

Personnel not entitled when as- 
signed to restricted station—under 
wartime acts of Oct. 14, 1942, and 
Nov. 28, 1943, respecting transporta- 
tion of dependents of naval person- 
nel assigned to restricted areas and 
later assigned to unrestricted areas, 
etc., Marine Corps enlisted man 
promoted while overseas to grade 
entitling him to transportation of 
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Debarment or evacuation from duty sta- 
tion—Continued. 

Travel to later-assigned unrestricted 

station—Continued. 
dependents is entitled upon return 
to permanent station in U. 8. to 
transportation of dependent wife to 
such station from place where she 
had been left or sent when he was 
ordered overseas, although not 
transported thereto at Govt. ex- 
pense at that time_-____- dle 
Travel to other than first such sta- 
tion—right of Army officer or en- 
listed man under act of June 5, 1942, 
and regulations pursuant thereto, 
to transportation for dependents 
from designated place to which they 
were moved when not permitted to 
accompany him to restricted duty 
station, to unrestricted permanent 
duty station to which he later is as- 
signed, is not limited to transporta- 
tion to first such permanent station 
to which later assigned, but may 
include transportation to any one 
of subsequent permanent stations 
to which they are permitted to ac- 
company him_..-_- pies 
Marriage while on duty overseas—oflicer 
who married while on duty at overseas 

Station is entitled under sec. 12, Pay 

Readjustment Act of 1942, to transpor- 

tation for wife back to U. S., in connec- 

tion with change of officer’s station to 

Os Bidececses ; Seated itctide 

Marriage while on leave between station 
assignments—eflective date of a Marine 

Corps officer’s orders directing perma- 

nent change of station, under U. S. 

Navy Travel Instructions, being date 

of detachment when no leave or delay 

en route is authorized in orders, depend- 
ency of officer’s wife whom he married 
while on leave authorized subsequent 
to date of detachment from one station 
and prior to reporting to another may 
not be regarded as having existed when 

“ordered to make a permanent change 

of station,”’ within contemplation of sec. 

12, Pay Readjustment Act of 1942_....- 

On discharge: 

Inductees discharged without being 
transferred to reserve compenent— 
Persons inducted into Army under 
Selective Training and Service Act 
of 1940, as amended, and subsequently 
discharged, for reasons other than 


misconduct, while serving in upper 
three grades without being trans- 
ferred to reserve component pursuant 
to sec. 3 (c) of said act may be regarded 
as released from active duty, the same 
as Enlisted Reserve Corps members 
discharged without being released to 
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Dependents—C ontinued. 


On discharge—C ontinued. 

inactive status, so as to be entitled to 
transportation of dependents from 
last duty station to home under sec. 
12, Pay Readjustment Act of 1942__ 

Reservists discharged without release 
to inactive status—discharge of En- 
listed Reserve Corps members, for 
reasons other than misconduct, while 
serving on active duty in upper three 
grades may be considered tantamount 
to release from active duty in connec- 
tion with which they are entitled 
under sec. 12, Pay Readjustment Act 
of 1942, to transportation of depend- 
ents from last duty station to home. 
23 C. G. 73, amplified___.. 

On release from active duty: 

Naval Reserve: 
Place to which entitled: 

Officers commissioned from en- 
listed status—where Naval Re- 
serve officer upon being commis- 
sioned from enlisted grade desig- 
nated as his home place where 
he was then serving rather than 
place of home of record, he may 
be considered as entitled, upon 
release from active duty, to trans- 
portation of dependents to home 
of record, provided he certifies 
he erroneously designated duty 
station, or nearby place, but home 
in fact was at place stated in cer- 
tificate, and provided place so 
stated agrees with residence of 
record in Navy Dept. as shown 
by enlistment papers. .........- 

Release by retirement as affecting — 
fact that Naval Reserve officer was 
released from active duty by being 
placed on retired list due to physi- 
cal disability, instead of by release 
in usual manner, may not be con- 
sidered as changing his rights 
under travel allowance statutes to 
entitle him to transportation of 
dependents to place selected by 
him rather than to home desig- 
nated by him at time he was 
ordered to active duty. Cf. 8 C. 
G, 327... <a base 

Retired personnel—place to which en- 
titled—under travel allowance provi- 
sions of sec. 12, Pay Readjustment Act 
of 1942, retired Navy officer who was 
recalled to active duty since declara- 
tion of present emergency is entitled, 
upon relief from active duty, to trans- 
portation of dependents to his home of 
record at time of being called to active 
duty, and not to home selected by 
him. Cf.8 C. G. 327 
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TRANSPORTATION—Continued. Page | TRANSPORTATION—Continued. Page 
Dependents—C ontinued. Dependents—C ontinued. 
On release from active duty—Continued. Prior to change of station orders—return 
Retirement as effecting release, in gen- to U. S. from overseas station for per- 
eral—principles stated in 23 C. G. 73 sonal reasons—under current statutory 
and 376 that effect of transferring re- provisions authorizing Office of Inter- 
serve cflicer to retired list is to be re- American Affaits to pay transportation 
garded as release from active duty are expenses of employees’ dependents in 
applicable to such officer’s right to returning to their homes in U. 8S. from 
transportation of dependents upon foreign posts, there is no authority for 
being placed on retired list and ordered transportation of employee’s dependents 
to his home idigiichabeds 291 except as incidental to transportation of 
Travel home under orders contemplating employee himself ‘ 741 
release following temporary duty at Rights as depending upon transfer or 
demobilization center—effect of modi- transportation of officer or employee 
fication of orders—even though orders himself, in general—under current 
detaching naval personnel from per- statutory provisions authorizing Office 
manent station and directing tempo-. of Inter-American Affairs to pay trans- 
rary duty at demobilization center in portation expenses of employees’ de- 
contemplation of release from active pendents in returning to their homes in 
duty be modified to direct temporary U. 8. from foreign posts, employee’s 
hospitalization prior to actual release, dependents may not at this time be re- 
furnishing to dependents of transporta- turned to their home in U. S. at Govt. 
tion from last station to home under expense for personal reasons when there 
original orders will be considered as is no present administrative intent or 
within purview of sec, 12, Pay Read- desire to return employee. Ss 741 
justment Act of 1942, and no adjust- School, replacement pool, etc., assign- 
ment will be required on account of ments—permanent duty determina- 
such modifying orders; however, ad- tion—assignment of military personnel 
justment will be required should to replacement pool, school, or similar 
modifying orders assign permanent station for indefinite period under orders 
station and dependents be transported not providing for further assignment to 
thereto from home : 895 another station or return to old perma 
On retirement: nent station may be considered as 
Time limitations—effect of retirement effecting ‘‘permanent change of station” 
during present war—requirement that within meaning of sec. 12, Pay Read- 
Navy officer retired and relieved from justment Act of 1942, for purposes of 
active duty perform travel to his home transportation of dependents; however, 
within one year in order to be entitled in order to indicate administrative 
to transportation of dependents may intent and to simplify and expedite 
not be relaxed so as to permit officer, handling of accounts, orders should show 
because of his retirement and relief whether assignment contemplates tem- 
from active duty during present war, porary or permanent duty. Prior de- 
to delay travel for period now inde- cisions, where inconsistent herewith, no 
terminate, and receive reimbursement longer will be followed ee ; 667 
when travel is performed, if within six Transportation tax matters. See Tares, 
months from termination of the war+ 291 Federal, transportation tar, transportation 
Travel home under orders contemplating of dependents. 
retirement following temporary duty Vessels: 
at demobilization center—effect of Commercial : 
modification of orders—even though Evidence in support of payments— 
orders detaching naval personnel from where travel of dependents of naval 
permanent station and directing tem- personnel to heretofore restricted 
porary duty at demobilization center stations beyond continental limits 
in contemplation of retirement be of U. 8. is by commercial transpor- 
modified to direct temporary hos- tation, expenditures therefor must 
pitalization prior to actual retirement, be supported by determination of 
furnishing to dependents of trans- Sec. of Navy that Govt. transport 
portation from last station to home was not available for sea travel, as 
under original orders will be considered provided by sec. 12, Pay Readjust- 
as within purview of sec. 12, Pay ment Act of 1942 a 
Readjustment Act of 1942, and no Unavailability of Govt. transport— 
adjustment will be required on ac- where, due to disturbed conditions 
count of such nrodifying orders; how- and non-availability of transporta- 
ever, adjustment will be required tion timely requested, dependent 
should modifying orders assign perma- wife of Army officer ordered to per- 
nent station and dependents be trans- manent station in U. S. from foreign 
ported thereto from home. _-_..._.. 895 duty station did not travel from 
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Dependents—Continued. 

Vessels—Continued. 
Commercial—Continued. 

officer’s foreign station to U.S. until 

after he had had further aammant 
changes of station, officer may be 
allowed under sec. 12, Pay Readjust- 

ment Act of 1942, commercial cost of 
transporting his wife from overseas 
Station to present permanent station 

in U. &., provided no Govt. trans- 

port was available for sea travel 
involved. 8 C. G. 118; 17 id. 265, 
amplified... a 
Disabled soldiers, enilers and marines ¢ on 
furlough—reduced-rate fares—in gen- 
eral—the provision in Military Appro 

Act for fiscal year 192i, authorizing pro- 

cedure for transportation, at rate of 1 cent 

per mile, of wounded and otherwise dis- 
abled soldiers, sailors, and marines when 
traveling to and from their homes on fur- 
lough, and for reimbursing carriers difter- 
ence between I-cent rate and regular sched- 
uled rate, is permanent legislation; how- 
ever, no current appropriation of War De- 
partment is available for defraying ex- 
penses in connection with such transpor- 
tation, in absence of specific provision 
0 . a 
Enlisted men: 

Bad conduct discharge—authority under 
sec. 126, National Defense Act, as 
amended, to pay travel allowance to 
Naval Reserve enlisted men upon dis- 
charge or relief or release from active 
duty is to be regarded as having super- 
seded authority under sec. 7, Naval Re- 
serve Act of 1938 to furnish transporta- 
tion and subsistence for travel from ac- 
tive duty, so that enlisted Naval Re- 
servist who is given bad conduct dis- 
charge pursuant to court-martial sen- 
tence not involving confinement and, 
therefore, is not entitled to travel allow- 
ance may not be furnished transperte- 
tion and subsistence 

Change of station: 
Commutation. See, generally, Trans- 

portation, enlisted men, commutation. 
Right as affected by apprehension as 
straggler en route—a Navy enlisted 
man en route to new station under 
orders does not, by reason of appre- 
hension as straggler after date specified 
in his orders for reporting to his new 
station, forfeit his right to transpor- 
tation at Govt. expense; nor is he re- 
quired to complete ordered travel at 
his own expense. 23 Comp. Gen. 951 
CINE, cntitiatmpniniinibieece 
Transportation furnished over cireul- 
tous routes—in general—where Navy 
enlisted man is furnished transporta- 
tion over circuitous route under change 
of station orders cost of transportation 


Page 
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and Pullman accommodations as pro- 

vided by regulations for travel over 

most direct usually traveled route may 
be credited against cost of transporta- 
tion actually furnished and excess 
checked against man’s account, re- 
gardless of kind or class of transporta- 
tion furnished; however, where trans- 
portation over circuitous route is fur- 
nished at cost less than that of author- 
ized transportation and Pullman ac- 
commodations over direct route, pay- 
ment of difference to man is unauthor- 
ized plubaetiidia dinatanik deh beable 

Travel from place of leave—under estab- 
lished rule Navy enlisted men travel- 
ing to new station under change of sta- 
tion orders received while on leave are 
entitled to be reimbursed only for ex- 
cess of cost of travel from place of leave 
to new station over cost of return to 
old station, not to exceed cost of trans- 
portation from old to new station.._. 

Commu tation: 
Transportation in kind furnished for 
portion of distance: 

In general—where Navy enlisted man 
traveling under orders is permitted 
to perform part of travel at own ex- 
pense and is furnished commercial 
transportation in kind for remaining 
portion, money allowance in lieu of 
transportation in kind authorized by 
taw (such as Naval Appropriation 
Act, 1945) is payable only for official 
distance over direct route less dis- 
tance for which commercial trans- 
portation in kind actually was fur- 
nished, whether such transportation 
in kind was furnished over direct 
route or over a circuitous route. 
Prior conflicting decisions no longer 
will be followed 

Stragglers en route to new station - 
a Navy enlisted man who was or- 
dered to make change of station un 
der orders providing for payment of 
a money allowance in lieu of trans- 
portation in kind, and who, upon 
apprehension as a straggler after 
date specified for reporting to new 
station, was furnished transporta- 
tion to new station from place of 
apprehension—cost of such trans- 
portation being checked against his 
pay—is entitled to money allowance 
for official distance from old to new 
station less distance for which trans- 
portation was furnished, and to re- 
payment of amount checked against 
his pay 

Travel to new station from place of 
leave—authority in current naval 
appropriation acts to pay money allow- 
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ance in lieu of transportation in kind 
has no effect to change established rule 
that enlisted men traveling to new 
station under change of station orders 
received while on leave are entitled to 
be reimbursed only for excess of cost 
of travel from place of leave to new 
station over cost of return to old sta- 
tion, not to exceed cost of transporta- 


Underage person inducted into Naval 
service under Selective Training and 
Service Act of 1940, as amended, and 
subsequently discharged at request of 
his parent or guardian is not entitled 
to travel allowance under sec. 126, 
National Defense Act, as amended, 
but in view of sec. 3 (d) of 1940 act, 
assimilating pay, allowance, ctc., 


tion from old to new station.......... 302 rights of inductees to those of other 
Unauthorized substitution of travel at enlisted men, may be furnished trans- 
personal expense for transportation portation in kind from place of dis- 
153 furnished—W here, under orders con- charge to location of his local board, 
taining no authority for travel at per- comparable to that autborized by said 
sonal expense, Navy enlisted man is sec. 126, as amended, for persons who 
furnished transportation facilities to enlist and are discharged under similar 
point to which directed to proceed, circumstances. - - _ _ - SoatiehS Mente 901 
but he elects for his own purposes to Fares. See Traveling Expenses, fares; Travel- 
i travel at own expense without using ing Expenses, Pullman. 
transportation furnished, no right Household effects: 
accrues to money allowance authorized Acquisitions after effective date of station 
302 by law to be paid to enlisted men who change—under act of Oct. 10, 1940, and 
are permitted to travel at their own Executive regulations pursuant thereto, 
expense, in absence of appropriate ad- there is no obligation upon Govt. to re- 
ministrative regulations or instruc- imburse employees cost of transporting 
tions authorizing such substitution of household goods acquired subsequent to 
travel at personal expense for trans- effective date of his change of station __. 69 
portation furnished. -.-_..............-. 18 Deceased employees—station change 
t Disabled soldiers, etc., on furlough. See effected and Govt. bill of lading for 
Transportation, disabled soldiers, sailors shipment issued prior to death—where 
and marines on furlough. Govt. bill of lading had been issued to 
Discharge on medical survey—place to cover shipment of household effects of 
which entitled —person who enlisted in civilian employee (now deceased) to his 
Regular Navy or Naval Reserve follow- new official station to which he previ- 
ing induction into naval service under ously had reported under change of sta- 
Selective Training and Service Act of tion orders authorizing transportion of 
1940, as amended, and who, pursuant to household effects, but shipment was not 
provisions of Naval Appro. Act, 1945, accomplished until after his death, right 
elected to be furnished transportation under Executive regulations to reim- 
and subsistence in kind, rather than bursement of cost of shipment did not 
travel allowance, to his home upon dis- cease with employee’s death, so that 
18 } charge on medical survey is entitled to collection from his estate of cost within 
such transportation and subsistence allowable limits is not required. 319 
from place of discharge to his home at Determination of most economical mode: 
time of his induction and enlistment, Advertising sufficiency—where compet- 
and not to place where he subsequently itive bid method of determining 
established his home _...............-.-- 901 most economical method of transporta- 
Underage discharge: tion of household effects, as provided 
Person who enlisted in Regular Navy or by sec. 5, E. O. No. 8588, as amended, 
Naval Reserve after induction into is used, solicitation of bids should 
naval service under Selective Train- include such open competition as cir- 
ing and Service Act of 1940, as amended, cumstances permit, such as publie 
and subsequently discharged, other posting and a fairly representative 
than at request of parent or guardian, circularization, not limited to partie- 
because he was under statutory or ular carrier or group of carriers... 481 
administratively established age for Use of carriers’ tariff-rate quotations 
enlistment is not entitled to travel without formal bids: 
allowance or to transportation in kind In general—securing of quotations 
under sec. 126, National Defense Act, from motor van carriers, who decline 
18 as amended; however, transportation to sign formal bids solicited for 
in kind may be furnished to his transportation of household effects, 
“home’’—actual place of residence—as for service at their tariff rates with- 
authorized by act of July 1, 1044, in out reduction to Govt. may be re- 
case of naval enlisted personnel dis- garded as satisfying competitive bid 
charged for underage, generally 901 method—as_ distinguished from 
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Determination of most economical mode— 
Continued. 
Use of carriers’ tariff-rate quotations 
without formal bids— Continued 
method of consulting published 
tariffs—of selecting ‘“‘the most econ- 
omical means’ of motor van ship- 
ment, under sec. 5, E. O. No. 8588, 
as amended, provided solicitation for 
bids includes such open competition 
as circumstances permit and lowest 
quotation received is selected 
Supporting evidence requirements— 
where, after solicitation and failure 
to obtain formal bids, informal bid of 
motcr van carrier to transport house- 
hold effects at quoted tariff rate is 
accepted as being most economical 
method of shipment, in accordance 
with sec. 5, E. O. No, 8588, as amend- 
ed, account should contain brief 
statement as to what was done to 
secure bids or quotations and why 
carrier being paid was selected, in 
order to facilitate both administra- 
tive and G. A. O. audit . 

Employees appointed for overseas duty— 
availability of appropriation for “ex- 
penses of appointees”’—authorization in 
Second Deficiency Appro. Act, 1944, for 
payment of ‘“‘expenses of appointees”’ of 
Office of Price Admin. in reporting to 
their first posts of duty in Territories and 
return does not constitute statutory 
authority for payment of expenses of 
transporting appointees’ household 
goods to or from Territory. __........... 

Excess cost—motor van shipment— weight 
computation—where motor-van carrier 
transporting, on lump-sum “‘job’’ basis, 
household effects of transferred civilian 
employee is unable to secure public 
weighmaster’s scale ticket ordinarily 
required to compute any costs for excess 
weight chargeable against employee, 
constructive weight of 7 Ibs. per cubic 
foot of properly loaded van space, per- 
mitted by the rules adopted under the 
Motor Carrier Act of 1935, may be used, 
provided that any voucher prepared in 
connection therewith contain a state- 
ment that no adequate scale was avail- 
able within 10 miles of point of origin, en 
route or at destination, and of how and 
by whom cubic footage was computed 

First duty station—employees appointed 
for overseas duty. See Transportation, 
household effects, employees appointed for 
overseas duty. 

Prior to change of stetion orders—con- 
templated orders subsequently issued— 
where, prior to issuance of formal trans- 
fer orders, but in contemplation thereof, 
employee shipped household effects from 

ollicial station to place where he was on 
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Continued, 

temporary duty pending reclassification 
and transfer of official station thereto, 
subsequent approval by head of estab- 
lishment of transportation already ac- 
complished, together with showing of 
relationship shipment and 
transfer, may be accepted as meeting 
approval requirements of sec. 1, uniform 
transportation-of-household-effects regu- 
lations (E. O. No. 8588), so as to author- 
ize reimbursements for otherwise proper 


between 


expenses of such transportation 

Restoration to civilian position after war 
industry service—assignment to other 
than old position—w here, under author- 
ity of sec. 5, War Service Reg. IX, it is 
administratively determined to restore 
employee after war industry service in 
position at new official station rather 
than in his former position at his old 
station, which is still in being although 
occupied by another employee, employee 
may be restored at his old station solely 
for purpose of authorizing transfer to 
new station with right to transfer of 
household effects incident to such trans- 
fer. 22 C. G. 825, amplified... 

School, replacement pool, etc., assign- 
ments permanent duty determination— 
assignment of military personnel to re- 
placement pool, school, or similar station 
for indefinite period under orders not pro- 
viding for further assignment to another 
station or return to old permanent sta- 
tion may be considered as effecting 
“permanent change of station’ within 
meaning of sec. 12, Pay Readjustment 
Act of 1942, for purposes of transporta 
tion of household effects; however, in 
order to indicate administrative intent 
and to simplify and expedite handling 
of accounts, orders should show whether 
assignment contemplates temporary or 
permanent duty. Prior decisions, where 
inconsistent herewith, no longer will be 
followed 

Shipment to points other 

station: 

Where point at which transferred em- 
ployee established his home, due to 
existence of critical housing shortage, 
was located beyond his new official 
station—not within commuting dis- 
tance thereof—greatly varying from 
geographical line between old and new 
station, such point may not be regarded 
as intermediate point between old 
and new stations to which shipment of 
employee’s household effects can be 
made at Govt. expense, not to exceed 
cost to new station, under rules applied 
in 23 C. G. 886 and 23 C. G. 970 

While Executive regulations regarding 
transportation of household effects of 
civilian employees under act of Oct. 10, 


than new 
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Household effects—Continued. 

Shipment to points other than new 
station—Continued. 

1940, have been interpreted in deci- 
sions of this office as authorizing ship- 
ment of transferred employees’ house- 
hold effects to intermediate point be- 
tween old and new official station 
where employee actually established 
his home at such intermediate point 
solely because of present war condi- 
tions (23 C. G. 886; 23 C. G. 970), any 
further relaxation of regulations with 
respect to shipments to points other 
than new stations should be by amend- 
ment to regulations—a matter not for 

consideration of this office 
Transfers, in general, of employees given 
war service transfers—effect of volun- 
tary or involuntary nature of transfer— 
in view of revision of War Manpower 
Commission Directive X and War Serv- 
ice Regs., issued under First War Powers 
Act, 1941, to provide that employee 
transferred, either voluntarily or in- 
voluntarily, from one agency to another 
for better prosecution of war shall be 
reimbursed for expenses of transportation 
of household goods incident to transfer, it 
now is mandatory that agency reim- 
burse employee, from appropriation 
otherwise available and within limits of 
applicable regulations, upon presenta- 
tion of claim for expenses incident to 
voluntary transfer to that agency under 
terms and conditions of said directive 
and War Service Regs. 22 C. G. 873, 
I i. sstncceateniale-ss bishne-ceeocachttctelanaieieuiipcaian 
Requests—air travel—use on Army and 
Navy operated airlines—when, pursuant 
to E. O. No. 9492, air travel is to be per- 
formed by civilian employees via airlines 
operated by Air Transport Command of 
Army or Naval Air Transport Service, 
Govt. transportation requests may be 
used as evidence of performance of trans- 
I Ins x cconcctccnescenscecs 
Taxes—Federal. See Tazes, Federal, trans- 

portation tar. 

Tickets—related traveling expense matters. 

See Traveling Expenses, fares. 
Weights—constructive weight computation 
in absence of scales—where motor-van 
carrier transporting, on lump-sum ‘“‘job”’ 
basis, household effects of transferred 
civilian employee is unable to secure public 
weighmaster’s scale ticket ordinarily 
required to compute any costs for excess 
weight chargeable against employee, con- 
structive weight of 7 lbs. per cubic foot of 
properly loaded van space, permitted by the 
rules adopted under the Motor Carrier Act 
of 1935, may be used, provided that any 
voucher prepared in connection therewith 
contain a statement that no adequate scale 
was available within 10 miles of point of 
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origin, en route or at destination, and of 
how and by whom cubic footage was 
computed 


TRAVEL ALLOWANCE: 
Bad conduct discharge—Selective Service 


inductees in general—person inducted 
into naval service under Selective Training 
and Service Act of 1940, as amended, and 
subsequently given bad conduct discharge 
as punishment for offense in accordance 
with court-martial sentence not involving 
confinement is not entitled to travel 
allowance authorized by sec. 126, National 
Defense Act, as amended _-.__-_-- 


Discharge account dependency —Selective 


Service inductees enlisted in regular or 
reserve service—person who enlisted in 
Regular Navy or Naval Reserve following 
his induction into naval service under 
Selective Training and Service Act of 
1940, as amended, and who obtains dis- 
charge by reason of dependency existing 
prior to enlistment is to be regarded as 
having been discharged for his own con- 
venience and, therefore, not entitled to 
travel allowance provided by sec. 126, 
National Defense Act, as amended; how- 
ever, if man were discharged by reason of 
dependency arising subsequent to enlist- 
ment, discharge would not be for his con- 
venience, and travel allowance would be 
i inccadis esabensaesacuons 
Effect of furnishing transportation to place 
of hospitalization near home incident to 
disability discharge—Army enlisted man 
who, incident to his discharge on certificate 
of disability, was furnished transportation 
at Govt. expense from Army hospital at 
which his disability for further military 
service was determined to Veterans’ 
Admin. Facility near his home where his 
discharge became effective and where he 
was to be retained for further observation 
and treatment is not entitled under sec. 
126, National Defense Act of June 3, 1916, 
as amended, to travel allowance to place 
of his acceptance for enlistment___...._._. 
Navy enlisted men holding temporary officer 
rank when discharged—in general—in 
view of provisions of sec. 10, act of July 24, 
1941, contemplating that Navy enlisted 
personnel holding temporary officer rank 
under authority of that act will revert to 
permanent enlisted status upon relieffrom 
all active duty under temporary appoint- 
ments, temporary officer detached from 
assigned duties of temporary rank and 
ordered home with view to termination 
of temporary appointment and concurrent 
discharge from naval service in permanent 
status is entitled to travel allowances as 
enlisted man for travel to his home, and 
not to mileage as officer___- 


**Personal convenience” discharge rule as 


applied to Selective Service inductees, 
in general—in case of persons who are 
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TRAVEL ALLOWANCE — Continued. 


inducted into naval service for indefinite 

period, pursuant to Selective Training and 

Service Act of 1940, as amended, and who 

remain inductees, as distinguished from 

those who, after induction, enlist in 

Regular Navy or Naval Reserve for fixed 

periods, there would appear to be no 

situation in which their discharge from 
service could be considered to be for their 
personal convenience so as to require 
denial of travel allowance authorized by 
sec. 126, National Defense Act, as amended 
upon discharge................. Sinecee cus 
Place to which entitled—Selective Service 
inductees enlisted in regular or reserve 
service—person who, immediately follow- 
ing induction into naval service under 

Selective Training and Service Act of 

1940, as amended, or sometime later, enlists 

in Regular Navy or Naval Reserve is 

entitled, upon discharge for convenience of 

Government, to travel allowance from 

place of discharge to his local board, as 

authorized by provisions of sec. 126 of the 

National Defense Act, as amended, relat- 

ing to inductees - - - -- 

Rights, generally, of service personnel 
separated from service for own con- 
venience—word ‘‘discharged’”’ as used in 
sec. 126, National Defense Act of 1916, as 
amended, with respect to travel allowance 
has reference to separation from military 
or naval service at instance of Govt., and 
where discharge is obtained at request of 
enlisted man by way of favor and for his 
own convenience, payment of travel allow- 
ance is unauthorized _..................--- 
Transfer to Fleet Reserve—Navy enlisted 
men holding temporary officer rank—in 

general—in view of provisions of sec. 10, 

act of July 24, 1941, contemplating that 

Navy enlisted personnel holding tempo- 

rary officer rank under authority of that 

act will revert to permanent enlisted 
status upon relief from all active duty 
under temporary appointments, tempo- 
rary officer detached from assigned duties 
of temporary rank and ordered home with 
view to termination of temporary appoint- 
ment and transfer to Fleet Naval Reserve 
in permanent status is entitled to travel 
allowances as enlisted man for travel to his 
home, and not to mileage as officer_______- 
Underage discharge: 

Person who enlisted in Regular Navy or 
Naval Reserve after induction into naval 
service under Selective Training and 
Service Act of 1940, as amended, and 
subsequently discharged, other than at 
request of parent or guardian, because he 
was under statutory or administratively 
established age for enlistment is not en- 
titled to travel allowance or to trans- 
portation in kind under sec. 126, 
National Defense Act, as amended; 
however, transportation in kind may be 
furnished to his ‘“‘home’’—actual place of 
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Underage discharge—Continued. 
residence—as authorized by act of July 
1, 1944, in case of naval enlisted personnel 
discharged for underage, generally _- -- 

Inderage person inducted into naval 
service under Selective Training and 
Service Act of 1940, as amended, and 
subsequently discharged at request of 
his parent or guardian is not entitled to 
travel allowance under sec. 126, Na- 
tional Defense Act, as amended, but in 
view of sec. 3 (d) of 1940 act, assimilating 
pay, allowance, etc., rights of inductees 
to those of other enlisted men, may be 
furnished transportation in kind from 
place of discharge to location of his local 
board, comparable to that authorized by 
said sec. 126, as amended, for persons 
who enlist and are discharged under 
similar circumstances 


= 


TRAVELING EXPENSES: 


See, also, related matters under headings: 

Mileage; Subsistence. 

Advances of funds: 

Application for, and accounting proce- 
dure—Gen. Reg. 88—Revised, Oct. 20, 
eee sciailpsialndisalasictiaoctniianilees 

Repayment of unused portions—Gen. Reg. 
88—Revised, Oct. 20, 1944___.......:.... 

Air travel: 

See, also, Subsistence, air travel; Transpor- 
tation, air travel. 

Commercial aircraft—extra-fare service— 
epproval requirements—use of commer- 
cial extra-fare plane service may be 
authorized or approved by competent 
administrative authority upon same 
basis as use of extra-fare trains is author- 
ized or approved pursuant to par. 15, 
Standardized Govt. Travel Regs.__.-- -. 

Travel by privately owned aircraft: 
Payment basis, in general—in absence 

of statute so providing, traveling ex- 
penses may not be commuted, and, 
therefore, reimbursement to employee 
for cost of travel by privately owned 
airplane may not be made on basis of 
commutation to cost of travel by com- 
mon carrier but may be made only on 
actual expense basis, not to exceed cost 
by common carrier, as provided by 
par. 12, Standardized Govt. Travel 
i ccetéidneenes a 
Reimbursability of actual-expense items: 
Failure to obtain receipts—where, be- 
cause of his mistaken belief that he 
would be reimbursed on commuted 
rather than actual expense basis, 
employee failed to obtain receipts for 
gasoline and oil used in operation of 
his airplane on official business, he 
may be reimbursed on basis of 
estimate of the costs of gasoline and 
oil as determined from unit prices 
therefor, hourly consumption rates 
stated by the employee, and the 
Ec cpwecinetnssiusncecesece 
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ize ‘ TRAVELING EXPENSES—Continued. Page| TRAVELING EXPENSES—Continued. Page 
E Air travel—Continued. Boards, commissions, committees, etc, 
f Travel by privately owned aircraft—Con. Members’ status as “consultants” in 
k Reimbursability of  actual-expense general—members of Regional War 
01 b items—Continued. Labor Boards compensated on per diem 
t Incidental carfares, landing, hangar, “when actually employed” basis, who 
i etc., charges—subway and bus fares, are employed to perform duties imposed 
¥ and landing and hangar charges, by law upon National War Labor Board 
f allowed as actual expenses in reim- rather than in atvinry enpeety, may 
: bursing employee for use of privately not be regarded as consultants within 
; : purview of current National War 
f owned airplane on official business... 257 Agency Appro. Act so as to be entitled 
f Items not specified in travel regula- thereunder to transportation expenses 
tions—in view of particularity with and per diem in lieu of subsistence for 
j which par. 12, Standardized Govt. travel between their homes and official 
j Travel Regs., specifies items of cost stations. 24 C. G. 631, amplified....... 766 
i which employee using privately Travel from home—member of Regional 
t owned conveyance on actual expense War Labor Board compensated on per 
basis may be reimbursed, costs of radio diem ‘“‘when actually employed” basis 
on batteries and maintenance (which must be regarded as part time Federal 
: officer and, therefore, may not be paid 
are not mentioned in sald par. 12 as transportation expenses and per diem in 
reimbursable items) incident to lieu of subsistence for travel between his 
operation of privately owned air- home and designated official station, in 
plane while traveling on official absence of statutory authority therefor... 631 
business may not be reimbursed as War Mobilization and Reconversion Ad- 
items of actual expense, even though visory Board members’ rights gener- 

950 such costs are not “‘speculative”’ but ally: 

i are direct raged of, and directly pro- In case of members of advisory board 
portional to, actual hours of opera- created by War Mobilization and Re- 
tion of airplane... secncacacenecccn | S00 conversion Act of 1944 to whom may 

; Appropriation availability: be paid per diem in lieu of subsistence 
' Persons or organizations employed with- in accordance with Standardized Govt. 
out regard to classification and civil Travel Regs. for time spent away from 

service laws: their home localities for purpose of 

General appropriation v. special item for attending meetings and conferences as 

discretionary employment: referred to in act, home localities be- 

} Funds of Office of Price Admin. ap- come permanent points at which no 
’ propriated by act of June 28, 1944, per diem is payable, whether or not 

893 for traveling expenses are available in attendance at meetings there held_. 498 

for traveling expenses of persons or Members of advisory board created by 

i organizations employed and paid War Mobilization and Reconversion 

compensation without regard to civil Act of 1944, who are entitled under sec. 

service and classification laws pur- 102 (c) to per diem allowance of $25 as 

suant to special item in said appro- compensation for each day spent in 

; priation act providing limited sum actual meetings or at conferences, plus 

t for temporary employment of per- necessary “traveling and other ex- 

sons or organizations on such basis.. 147 penses incurred while so engaged,’’ are 

In absence of statutory authority for officers of U.S. within meaning of Sub- 

5 National Housing Agency to pay sistence Expense Act of 1926 and, 

; traveling expenses of consultants, hence, may be allowed transportation 

' compensated on per diem “when expenses, per diem in lieu of subsist- 

257 actually employed” basis, to and ence to full extent allowed by Stand- 

: from their homes, such expenses, un- ardized Govt. Travel Regs. and such 

j der employment contract providing other incidental expenses as are not 

i for payment of actual transportation covered by per diem in lieu of sub- 
i expenses to and from home in addi- I inicnssrcostaccvitettnicsonimens 498 

tion to per diem compensation, con- “Per diem allowance” of $25 payable 

stitute, not traveling expenses under sec. 102 (ec), War Mobilization 

chargeable to traveling expense ap- and Reconversion Act of 1944, to mem- 

| propriation, but part of compensa- bers of advisory board created by act 

tion chargeable to special item in “for each day spent in actual meetings 

Agency’s appropriation for tempo- of the Board or at conferences held 

rary employment of persons without upon call of the Director,” in addition 

regard to classification laws, etc. to “‘necessary traveling and other ex- 

24 C. G. 147, distinguished_......... 434 penses incurred while so engaged,”’ is 


257 
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Boards, commissions, committees, etc.— 
Continued. 

War Moblization and Reconversion Ad- 
visory Board members’ rights gener- 
ally—Continued. 

to be regarded as compensation, rather 
than as allowance in lieu of subsist- 


Mobilization and Reconversion Act 
of 1944, for payment of per diem allow- 
ance of $25 as compensation to mem- 
bers of advisory board created by act 
for each day spent in actual meetings 
and at conferences, plus necessary 
traveling and other expenses incurred 

“while so engaged,” any per diem in 

lieu of subsistence up to $6 authorized 

administratively in accordance with 

Standardized Govt. Travel Regs. may 

be paid for full time spent away from 

members’ home localities for purpose 
of attending mectings and conferences, 
including travel time. .--_...-..-- 

Certificates—execution requirements— Gen. 

Reg. 88-Revised, Oct 20, 1944. _.......-- 

Change of station. See Traveling Expenses, 

transfers. 

Civilians appointed or assigned to duty over- 
seas: 

Classes of Office of Price Admin. em- 
ployees entitled to return expenses— 
pursuant to authority in Second De- 
ficiency Appro. Act, 1944, for payment 
of expenses of Office of Price Admin. 
employees in returning from their posts 
of duty in Terrjgpries to U. S., traveling 
expenses, as well as salary for period of 
travel, may be paid for return of em- 
ployees whose expenses of reporting for 
duty in Territories were paid pursuant 
to prior statutory authority which did 
not include authority to pay expenses 
of return, and of employees who reported 
for duty at their own expense _........ 

Expense of reporting to local Selective 
Service board in U. S. and return—ap- 
propriated funds available for traveling 
expenses of employees assigned to duty in 
foreign country, including expenses of 
travel to first post of duty and return 
to U. S., are not available for employee's 
expenses of travel from foreign post to 
local draft board in U. 8. for induction 
under Selective Training and Service 
Act and back to foreign post upon rejec- 
tion for military service_............. . 

Minimum service period requirement as 
condition to payment—where, pursuant 
to current statutory authority, Office of 
Price Admin. appointees are to be paid 
their expenses of travel from point of 
inductien in continental U. 8S. to their 
posts of duty in Territories and return, 
it would be appropriate to require of such 
appointees undertaking to serve some 


498 


498 


950 


391 





Constructive travel. See 
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seas—Continued. 
minimum period of time at their posts 
in Territories in order that purpose of 
statutory authorization be not defeated_ 
Payment from last station even though 
greater than from first—under authority 
in Second Deficiency Appro. Act, 1944, 
for payment of traveling expenses of 
Office of Price Admin. appointees “to 
their first post of duty in the Territories 
and return,’’ employee’s expenses of 
return from his last post of duty may be 
paid even though greater than from 
first post of duty 


Commutation: 


Enlisted men. See Transportation, en- 
listed men, commutation. 

Persons or organizations employed with- 
out regard to classification and civil 
service laws—only if provided for in 
their contracts or agreements of employ- 
ment may commuted rates of per diem 
or mileage be paid to persons or organi- 
zations employed by Office of Price 
Admin., pursuant to special authoriza- 
tion in act of June 28, 1944, without re- 
gard to civil service and classification 
laws; otherwise their traveling expenses 
must be reimbursed on actual expense 


Statutory authorization necessity in gen- 
eral—in absence of statute so providing, 
traveling expenses may not be com- 
muted, and, therefore, reimbursement 
to employee for cost of travel by privately 
owned airplane may not be made on 
basis of commutation to cost of travel 
by common carrier. 


Conscientious objectors—while serving as 


Govt. consultant—conscientious objector 
who, while on furlough from civilian pub- 
lic service camp to which assigned, per- 
formed travel on Government business 
pursuant to competent orders under con- 
tract for his services as consultant en- 
tered into prior to his induction as con- 
scientious objector may be paid otherwise 
proper expenses of travel so performed. 
24 C. G. 645, amplified.................. 
Traveling Ex- 
penses, routes, circuitous. 


Conventions, conferences, etc.— attendance 


fees—staius as travel expense item—reg- 
istration fee paid by employee in connec- 
tion with attendance at meeting is not 
travel expense item 


Dependents. See Transportation, dependents. 
Detailed employees. See Details. 
Employees serving without or at nominal 


compensation: 

Effect of stop-over at place of private busi- 
ness en route to or from duty station— 
under statutory authority to pay per 
diem in lieu of subsistence to persons 
serving while away from their homes or 


TRAVELING EXPENSES—Continued. Page 
Civilians appointed or assigned to duty over- 
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age TRAVELING EXPENSES—Continued. Page; TRAVELING EXPENSES—Continued. Page 
Employees serving without or at nominal Fares—Continued. 
compensation— Continued. tions, excess cost of such accommoda- 


391 with private business office in N. Y. secured in connection therewith, is per- 
City, home in Maplewood, N, J.—with- I ic cictnericenteiicnecddnnehin 355 
in metropolitan area of N. Y, City—and Lowest first-class limitation—group travel 
official duty post in Washington, D. C., necessitating occupancy of superior ac- 
who leaves from his home and goes by commodations by some individuals— 
his private business office on his way to cost of entire Pullman car—consisting of 
Washington or stops by such office on upper and lower berths and drawing 
his way back to his home, is entitled to room—procured for official travelers on 
per diem from time of departure from one transportation request may be pro- 
and arrival at N. Y. City, rather than rated among individual members of 

391 Maplewood._.---- aaretecles aan -- 860 party, and if aggregate cost incurred 

Fractional days—adopting method pre- does not exceed prorated aggregate cost 

scribed by Standardized Govt. Travel of lower berths for number of persons in- 

Regs., per diem in lieu of subsistence volved, lowest first-class fare restriction 

payable under current statutory author- of sec. 10, act of Mar, 3, 1933, does not re- 

ity to persons serving while away from quire that difference between cost of 

their homes or regular places of business lower berth and drawing room be charged 

without or at nominal compensation is to employees who occupied it. 14 C, G. 
divided into units of one-fourth for each I iaih se ciciidccdcavivewec 841 

quarter or part of quarter of day at be- Round-trip—adjustment for portion of 

ginning or ending of trip__..........---.- 860 journey too short to justify Pullman 

Travel between part time residence and use—fact that duration of portion of em- 

place of duty—under statutory author- ployee’s travel from intermediate point, 

ity to pay actual transportation and at which he had stopped over on official 

other necessary expenses, and not to ex- business, to his ultimate temporary sta- 

ceed $10 per diem in lieu of subsistence, of tion was less than two hours required by 

47 persons “serving while away from their par, 13 (a) 2, Standardized Govt. Travel 

permanent homes” in advisory capacity Regs., to authorize use of Pullman ac- 

at $1 per annum, person who maintains commodations does not require adjustiug 

bona fide summer residence in Maine and his travel account on the basis of coach 

permanent residence in New York City fare for such portion of the journey, in- 

for other portion of year may be paid stead of on basis of entire cost of first-class 

transportation expenses between such ticket (round-trip) procured to obtain 

' summer residence and New York City, Pullman accommodations to which he 

57 and per diem in lieu of subsistence, when was entitled for other portions of his 
called from former to latter place on offi- I oie ckeievindainniinswi 81 

cial business --.-.--_--- a Street car, bus, etc.: 

i Travel to or from temporary place of busi- Administrative or travel expense status 

| ness—travel of dollar-a-year consultant —expenditures for street car tokens, 

from place of personal business to attend passes, ferry tickets, etc., for local 

meeting pertaining to official business transportation of employees at their 

at his home or regular place of business, official stations, where travel status 

and return to place of personal business, may not exist, do not constitute travel- 

is not within purview of statutory au- ing expenses and, therefore, properly 

thority to pay transportation expenses are chargeable to administrative ex- 

3 and per diem in lieu of subsistence of pense, rather than travel expense, 
' persons serving while away from their a 858 

t permanent homes or regular places of Administrative purchase, control of use, 

; business in an advisory capacity at $1 etc., responsibility, in general—pur- 

IN i cdi ncatasietind nahin nkawe tibial 546 chases of street car tokens, passes, 

i Fares: and ferry tickets for local transporta- 

| Extra-fare plane service. See Traveling tion of employees at their official 

6 ' Expenses, air travel, commercial aircraft, stations should be made by proper 

' extra-fare service. administrative officer exclusively for 

| First-class fare payment when not en- use on official business under proper 
titled to Pullma®—w here official traveler administrative control................ 858 


regular places of business without or at 
nominal compensation, such a person 


procures first-class ticket for journey, or 
leg of journey, for which scheduled run- 
ning, time is less than time (more than 2 
hours) required by par. 13 (a) (2) of 
Standardized Govt. Travel Regs. to 
authorize use of Pullman accommoda- 


tions over cost of travel by coach, as well 
as cost of any Pullman accommodations 


Purchase procedure—Public Voucher 
for Purchases and Services Other Than 
Personal, Standard Form 1034—Re- 
vised—rather than Voucher for Per 
Diem and/or Reimbursement of Ex- 
penses Incident to Official Travel, 
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TRAVELING EXPENSES—Continued. Page | TRAVELING EXPENSES—Continued. Page 
First duty station—Continued. 


Fares—Continued. 

Street car, bus, ete.—Continued. 
Standard Form 1012—Revised—should 
be used for purchase of street car 
tokens, passes, and ferry tickets to be 
used by employees for local trans- 
portation at their official stations. ---- 


Reimbursement procedure—where, in 
connection with performance of official 
duties, cash fares for local transporta- 
tion at their official stations are paid 
by employees from their personal 
funds, reimbursement may be ac- 
complished by use of Voucher for Per 
Diem and/or Reimbursement of Ex- 
penses Incident to Official Travel, 
Standard Form 1012—Revised, even 
though fares would not be regarded as 
having been paid by employees while 
I a cae 

Taxicabs: 

Between home and depot: 

Military, naval, etc., personnel gen- 
erally— 

Administrative regulations may de- 
fine boundaries of official station 
of naval personnel stationed in 
Washington, D. C., at Arlington 
Annex, Arlington County, Va., 
or at Naval Medical Center, 
Bethesda, Md., for purpose of 
reimbursement of taxicab fares 
incurred for travel between home 
and rail or air terminal, to include, 
in addition to Dist. of Col., areas 
contiguous thereto in which are 
located naval installations nor- 
mally operating in close conjunc- 
tion with offices in Washington_. 

Reimbursement to naval officers for 
taxicab fares between their homes 
and rail or air terminal serving 
area in which stationed is au- 
thorized only to extent fares do not 
exceed maximum fares usually 
charged between terminal and any 
point within established bound- 
aries of official station; however, 
reasonable administrative regula- 
tions defining boundaries of official 
station for such purposes—not 
necessarily limited to corporate 
limits of city or town in which 
stationed—would not be objection- 
able. 20 C. G. 315, amplified... 


Use at headquarters when not in travel 
status—in general—taxicabs may not 
be substituted for cheaper means of 
transportation, when available, at 
official stations unless Govt.’s business 
cannot be satisfactorily performed by 
such means of transportation 


First duty station: 
See, also, Tyaveling Expenses, civilians 
appointed or assigned to duty overseas. 


858 


858 


763 
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Employees appointed for intermittent 
services. See Traveling Ea penses, inter- 
mittent employees’ travel between duty 
station and home or place of business. 


Headquarters: 


Taxicab, street car, bus, etc., fares. See 
Traveling Expenses, fares. 

Travel status, in general—employees are 
not in travel status when performing 
local travel at Govt. expense at their 
official stations... 


Indirect travel. See Traveling Expenses, 


leaves of absences; Traveling Expenses, 
routes, circuitous. 


Intermittent employees’ travel between duty 


station and home or place of business: 

See, also, Traveling Expenses, boards, com- 
missions, committees, etc. 

Status as compensation—in absence of sta- 
tutory authority for National Housing 
Agency to pay traveling expenses of con- 
Sultants, compensated on per diem 
“when actually employed”’ basis, to and 
from their homes, such expenses, under 
employmeént contract providing for pay- 
ment of actual transportation expenses to 
and from home in addition to per diem 
compensation, constitute, not traveling 
expenses chargeable to traveling expense 
appropriation, but part of compensation 
chargeable to special item in Agency’s 
appropriation for temporary employ- 
ment of persons without regard to classi- 
fication laws, etc. 24 C. G. 147, dis- 
tinguished __._-__- picid tetatea tien 

Travel to or from place of vacation—ex- 
pense of travel of consultant intermit- 
tently employed on per diem ‘“‘when ac- 
tually employed’’ basis—who is excepted 
from benefits of general annual leave 
law (sec. 6.1 (e), Annual and Sick Leave 
Regs.)—from place where he was on 
vacation from his private employment 
to his regular place of business to which 
he was recalled on official business, and 
return to place of vacation, is personal 
expense and not within statutory au- 
thority for payment of traveling expenses 
of such consultants employed intermit- 
tently away from their homes or regular 
places of business. 


Leaves of absence: 


Temporary duty—employee who was au- 
thorized, prior to departure on annual 
leave from his headquarters, to proceed 
on Official travel from place of leave to 
temporary duty station and return to 
headquarters is entitled, in accordance 
with “indirect-route’’ provisions of pars. 
10 and 49, Standardized Govt. -Travel 
Regs., to be paid traveling expenses not 
to exceed what would have been in- 
curred had he traveled directly from 
headquarters to temporary duty station, 
without regard to what it would have 
cost to return to headquarters from place 


434 
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Leaves of absence—Continued. 

of leave. 11 C. G. 336 and 16 id. 481, 

ae : 

Transfers—travel from place of leave— 

change of station of person—commis- 
sioned officers excepted (see 11 C. D. 
537 and act of June 12, 1906)—effected 
while he is on leave of absence does not 
relieve him from bearing so much of 
necessary expense of traveling from place 
of receipt of orders directing change of 
station to new station as he would be 
required to bear had he returned from 
leave to old station..............-.. 

Military personnel on civilian duty. See 
Details, military, naval, etc., personnel. 

Nurses transferred from private to Federal 
hospitals for training—return to place other 
than that from which transferred—under 
act of Mar. 4, 1944, providing for certain 
benefits for student nurses transferred from 
private institutions to Federal hospitals 
for further training pursuant to act of June 
15, 1943, including expenses for ‘‘travel 
incident to their initial transfer and in 
returning to the location from which trans- 
ferred,’’ nurse may not, upon completion 
of training at naval hospital, be furnished 
transportation in kind to place selected for 
personal reasons other than place from 
which transferred, regardless of distance 
a tel ati nich itch slices 

Orders. See Orders. 

Personal convenience—return from place 
of duty to report to local Selective Service 
board—appropriated funds available for 
traveling expenses of employees assigned 
to duty in foreign country, including ex- 
penses of travel to first post of duty and 
return to U. §., are not available for em- 
ployee’s expenses of travel from foreign 
post to local draft board in U. 8S. for in- 
duction under Selective Training and 
Service Act and back to foreign post upon 
rejection for military service, such travel 
being incident to employee’s personal ob- 
ligation as citizen rather than as U. S. 
employee . nieiticeieeveniaiais s:cabtadie tiniest 

Private parties—reimbursement proce- 

dure— Gen. Reg. 88-Revised, Oct. 20, 

simian 

Pullman: 
Continuous rail journey duration require- 

ment: 

Less than 2-hour journey after stopover 
during continuous travel status— 
where duraticn of employee’s travel 
from intermediate point, at which he 
had stopped over for short period on 
official business, to his ultimate tempo- 
rary station was less than two hours, 
there was not a “continuous rail jour- 
ney” of more than two hours as re- 
quired by paragraph 13 (a) 2, Standard- 
ized Govt. Travel Regs., to authorize 
use of parior-car seat, even though em- 


443 


302 


379 


Continuous rail journey duration require- 
ment—Continued. 
ployee was in continuous travel status 
and first-class through ticket properiy 
had been procured in order to secure 
Pullman accommodations for other 
portions of the trip................... 
Schedule time v. actual running time— 
where official traveler purchased first- 
class rail and Pullman accommoda- 
tions for journey the scheduled running 
time for which was in excess of time 
(more than 2 hours) required by par. 
13 (a) (2) of Standardized Govt. 
Travel Regs. to authorize use of Pull- 
man accommodations, fact that actual 
running time was less than 2 hours 
does not operate to render traveler 
liable for excess cost of such accommo- 
dations over cost of travel by coach. - 
Reimbursement procedure—Government 
employees and private parties—Gen, Reg. 
88-Revised, Oct. 20, 1944 
Routes: 
Circuitous: 
Payment basis: 
Intermingling of travel by private 
conveyance and other means— 
Marine Corps officer who circui- 
tously performed directed travel in 
per diem status, partly by private 
conveyance and partly by other 
means, is entitled to reimbursement 
of actual expenses for transportation 
by other means not to exceed amount 
bearing same ratio to total cost to 
Govt. for rail travel over entire 
official route as distance not con- 
sidered travel by private convey- 
ance bears to total official distance 
Rates for use in comparative cost 
determinations—lowest first-class 
transportation over usually traveled 
route between points of official travel 
has been established as basis for 
reimbursement of Govt. officers and 
employees for expenses incurred on 
official travel, and fact that em- 
ployee, if he had been permitted to 
return directly to headquarters from 
place of leave instead of being re- 
quired to travel to temporary 
station, would have traveled at 
expense less than first-class fare is 
not sufficient to authorize deter- 
mination of travel expense reim- 
bursement rights on basis of other 
than lowest first-class fare_......... 
Status as compensation—intermittent em- 
ployees’ travel between duty station and 
home or place of business. See Traveling 
Expenses, intermittent employees’ travel 
between duty station and home or place of 
business, status as compensation, 


1105 


TRAVELING EXPENSES—Continued Page| TRAVELING EXPENSES—Continued. Page 
Pullman—Continued. 


81 


950 


443 





1106 


TRAVELING EXPENSES—Continued. Page | TRAVELING EXPENSES—Continued. Page 
Vehicles—C ontinued. 





Taxicabs. See Tyaveling Expenses, fares, 
taxicabs. , 


Transfers: 


See, also, Transportation, enlisted men, 
change of station. 

Assignment to different position after 
war industry service—where, under 
authority of sec. 5, War Service Reg. IX, 
it is administratively determined to 
restore employee after war industry ser- 
vice in position at new official station 
rather than in his former position at his 
old station, which is still in being, 
although occupied by another employee, 
employee may be restored at his old 
station solely for purpose of authorizing 
transfer to new station with right to 
reimbursement of traveling expenses 
incident to such transfer. 22 C. G. 825, 
i els aa 

Between departments and_ establish- 
ments—war service transfers—effect of 
voluntary or involuntary nature of trans- 
fer—in view of revision of War Man- 
power Commission Directive X and War 
Service Regs., issued under First War 
Powers Act, 1941, to provide that em- 
ployee transferred, either voluntarily or 
involuntarily, from oneagency to another for 
better prosecution of war shall be reim- 
bursed for expenses of travel incident 
to transfer, it now is mandatory that 
agency reimburse employee, from appro- 
priation otherwise available and within 
limits of applicable regulations, upon 
presentation of claim for expenses 
incident to voluntary transfer to that 
agency under terms and conditions of 
said directive and War Service Regs. 
OR eee 

Enlisted men. See Transportation, en- 
listed men. 

Station change while on leave. See 
Traveling Expenses, leaves of absence, 
transfers. 

Travel status—at official stations, in gen- 

eral—employees are not in travel status 

when performing local travel at Govt. 
expense at their official stations.........-. 

Vehicles: 

Use of privately owned: 

See, also, Mileage, travel by privately 
owned automobile; Traveling Expenses, 
air travel, travel by privately owned 
aircraft. 

Actual expense reimbursement as being 
limited to items specified in travel 
regulations—in view of particularity 
with which par, 12, Standardized 
Govt. Travel Regs., specifies items of 
cost which employee using privately 
owned conveyance on actual expense 
basis may be reimbursed, costs of 
radio batteries and maintenance 
(which are not mentioned in said par. 
12 as reimbursable items) incident to 


747 


858 


Witnesses. See Mileage, witnesses; Subsist- 
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Use of privately owned—C ontinued. 
operation of privately owned airplane 
while traveling on official business 
may not be reimbursed as items of ac- 
tual expense, even though such costs 
are not “speculative” but are direct re- 
sult of, and directly proportional to, 
actual hours of operation of airplane... 

Certificates, voucher forms, etc.—Gen, 
Reg. 88-Revised, Oct 20, 1944__...._. 

Evidence supporting actual expenses— 
where, because of his mistaken belief 
that he would be reimbursed on com- 
muted rather than actual expense 
basis, employee failed to obtain re- 
ceipts for gasoline and oil used in oper- 
ation of his airplane on official busi- 
ness, he may be reimbursed on basis 
of estimate of the costs of gasoline and 
oil as determined from unit prices 
therefor, hourly consumption rates 
stated by the employee, and the flying 
eR icccacesics . 


Veterans’ Administration beneficiaries— 


veterans assigned to Govt. agencies for 
training and rehabilitation—appropriation 
chargeable—disabled veterans assigned by 
Veterans’ Admin., under authority of act 
of Mar. 24, 1943, to Forest Service for train- 
ing and rehabilitation—any work per- 
formed or services rendered being merely 
incidental to primary object of assignment— 
may not be paid travel expenses from 
Forest Service appropriation; instead, any 
expenses of travel must be borne by Vet- 
erans’ Admin. appropriation specifically 
made available for purpose. 22 C. G, 995, 
distinguished... 


ence, witnesses. 


TREASURY DEPARTMENT: 
Procurement Division—stocking of stand- 


ard forms and blankbooks for resale to 
other agencies—stocking of standard 
forms and blankbooks in warehouses of 
Procurement Division, Treasury Dept., 
for resale to the several departments, es- 
tablishments, and agencies of Govt. would 
be contrary to requirements prescribed in 
title 44, U. S. Code, with respect to pro- 
curement of printing and binding from 
Government Printing Office and, there- 
fore, is unauthorized 


UNIFORMS: 

See Clothing, uniforms. 
UNITED STATES CODE: 

See Code, United States. 
VEHICLES: 

Purchases: 


Cost, purchase, and other limitations: 
Items included or excluded: 
Applicability of general rules to pur- 
chase with allotment for “one auto- 
mobile at not to exceed $3,000"— 
rules stated herein with respect to 
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VEHICLES—Continued. Page | VEHICLES—Continued. Page 
Purchases—C ontinued. Purchases—Continued. 
Cost, purchase, and other limitations— Cost, purchase, and other limitations— 
Continued. Continued. 


Items included or excluded—Continued. Items included or excluded—Continued. 


what items of cost incident to the 
purchase of passenger vehicles are to 
be included in applying statutory 
limitations on prices to be paid for 
such vehicles are applicable to pur- 
chase of vehicle pursuant to alloca- 
tion from President’s Emergency 


applying statutory limitations on 
prices to be paid for such vehicles 
are applicable to purchase of vehicle 
pursuant to allocation from Presi- 
dent’s Emergency Fund containing 
wording “‘purchase of one automo- 
bile at not to exceed $3,000,”” without 


Fund containing wording “purchase other qualifying language... .--.-.- 94 
of one automobile at not to exceed Office of Price Administration incre- 
$3,000,” without other qualifying ment—in applying limitations estab- 
eae J tS te ee ee 94 lished by sec. 202, Independent 
Cust of commection to stetend Offices Appro. Act. 1945, on prices to 
drive—in applying limitations estab- be paid for Dessenger vehicles, there 
lished by sec. 202, Independent must be included in cost of vehicle 
Offices Appro. Act, 1945, on prices — SnSreanenns to factory = 
: ee authorized by Office of Price Admin- 
to be paid for passenger vehicles istration and payable to vendor 94 
“completely equipped for opera- P pay id ee) 7 
tion,” there must be included any acking charges inch — - aoa 
charge for conversion to right-hand portation—charges for packing neces- 
* eta sary in connection with transporta- 
drive necessary for use of vehicle in c 
: tion of passenger vehicles purchased 
RePURe COIN oon ccs ccccccacscsnce 94 Emer a 
‘ . . subject to limitations established by 
Dealer's commission—in applying sec. 202, Independent Offices Appro. 
limitations established by sec. 202, Act, 1945, on prices to be paid for 
Independent Offices Appro. Act, 1945, such vehicles constitute part of cost 
on prices to be paid for Desens of transportation to be excluded in 
vehicles, there must be included applying limitations, whether for 
dealer’s commission, which is pay- shipment in U. 8S. or for export, or 
able to vendor out of gross price before or after title passes to Govt... 94 
charged for vehicle................-. 94 Procurement charge by Treasury 
Equipment and  accessories—term Dept. Procurement Div.—in apply- 
“completely equipped for opera- ing limitations established by sec. 
tion” used in sec. 202, Independent 202, of Independent Offices Appro. 
Offices Appro. Act, 1945, in estab- Act, 1945, on prices to be paid for 
lishing limitations on prices to be passenger vehicles, there must be 
paid for passenger vehicles, has no included as part of gross price to be 
different meaning from that of paid by purchasing office any sur- 
identical term used in appropriation charge made by Procurement Div., 
acts for prior years, so that rules Treasury Dept., for services rendered 
stated in 19 C. G. 988 with respect to in connection with procurement of 
accessories properly for including vehicle and related services......_-- 04 
within that term are applicable to Status of half-ton vehicles as passenger- 
vehicle purchases subject to limita- carrying vehicles or trucks—half-ton 
tions prescribed by said sec. 202..... 94 motor-propelled vehicles, purchased 
Federal excise tax—Federal excise tax for use as trucks, with whatever pas- 
on sales of passenger-carrying vehi- senger-carrying capacity represented 
cles and accessories—from which by seats for passengers eliminated, and 
Govt. is no longer exempt (sec. 307, listed and described by manufacturer 
' Revenue Act of 1943)— must be in- in class of trucks, are not to be con- 
cluded as part of cost of vehicle in sidered as passenger-carrying vehicles 
applying price limitations estab- within purview of sec. 5, act of July 16, 
j lished by sec. 202, Independent 1914, prohibiting purchase of motor- 
} Offices Appro. Act, 1945, unless and propelled passenger-carrying vehicles 
until Sec. of Treasury shall exempt unless specifically authorized by law, 
k such sales from tax under authority and payment therefor may be 
j of sec. 307(c) of said revenue act. 17 made from appropriation which 
C. G. 580, distinguished __.......... 94 although specifically available for 
E Funds transferred from Emergency “maintenance and operation of pas- 
Fund for the President—rules stated senger-carrying automobiles,” con- 
herein with respect to what items of tains no provision for purchase of 
cost incident to the purchase of pas- such vehicles. 16 C. G. 260, distin- 
senger vehicles are to be included in RE ocidindécuabics | gkteutbaadaa 123 
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VEHICLES—Continued. 


Travel by privately owned aircraft. See 
Traveling Expenses, air travel, travel by 
privately owned aircraft. 

Travel by privately owned automobile. See 
Mileage, travel by privately owned automobile. 

VETERANS’ ADMINISTRATION: 

Beneficiaries : 

Medical treatment andcare. See Medical 
Treatment, Veterans’ Administration ben- 


eficiaries. 
Traveling expenses. See Traveling Er- 
penses, Veterans’ Administration bene- 


Siciaries. 
Vocational rehabilitation programs: 
Employment of trainees in Federal service: 
Applicability of dual compensation pro- 
hibitions: 

Training allowance, in form of in- 
creased pension or retired pay, 
authorized by act of Mar. 24, 1943, to 
be paid to disabled veterans receiv- 
ing vocational training prescribed by 
act does not constitute “salary” 
within meaning of act of May 10, 
1916, as amended, prohibiting pay- 
ment of two salaries to one person 
when they aggregate more than 
$2,000 per annum, so that payment 
of compensation, in addition to 
training allowance, by Federal 
agency in which veteran is receiving 
training would not be prohibited by 
said dual compensation statute. 2 
C. G. 119, distinguished _...........- 

Training allowance, in form of in- 
creased retired pay, paid pursuant 
to act of Mar. 24, 1943, to disabled 
retired officer receiving vocational 
training with pay in Federal agency 
must be included in applying limita- 
tion of $3,000 per annum prescribed 
by sec. 212, act of June 30, 1932, as 
amended, on combined rate of re- 
tired pay and civilian compensation 
that may be paid to retired officer, 
unless retired for one of reasons ex- 
cepting him from operation of limi- 

Applicability of voluntary services 
hibition—services rendered by dis- 
abled veteran, entitled to vocational 
training pursuant to act of Mar. 24, 
1943, under jurisdiction of Veterans’ 
Admin. in accordance with agreement 
to serve in Federal agency as trainee 
without compensation in return for 
benefits of training do not constitute 
“voluntary” services within meaning 
of prohibition in sec. 3679, R. S., as 
amended, against acceptance of volun- 
tary services for Govt. oe 

Status of trainees—disabled veterans 
assigned by Veterans’ Admin., under 
authority of act of Mar. 24, 1943, to 
Forest Service for training and re- 
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Continued. 
Vocational rehabilitation programs— Con. 
Employment of trainees in Federal ser- 
vice—Continued. 


habilitation—any work performed or 
services rendered being merely inci- 
dental to primary object of assign 
ment—may not be paid travel expenses 
from Forest Service appropriation; nor 
may such trainees be considered Forest 
Service employees so as to be entitled 
to medical treatment under sec. 6, act 
of Mar. 3, 1925, etc.; instead, any ex- 
penses of travel or medical care must 
be borne by Veterans’ Admin. appro- 
priation specifically made available for 
purpose. 22C. G. 995, distinguished __ 
Training allowance adjustment on 
account of concurrent compensation — 
act of Mar. 24, 1943, providing for in- 
creased pension or retired pay to dis- 
abled veterans while receiving voca- 
tional training prescribed by act, 
contemplates that, with respect to 
veterans receiving ‘‘on-the-job”’ train- 
ing with pay in Federal agencies, 
Administrator of Veterans’ Affairs will 
make finding whether increase in pen- 
sion or retired pay should be reduced 
to “amount considered equitable and 
just,”’ on basis of monthly statements 
by agency, as “employer,” in which 
training is received showing compen- 
sation paid to trainee, as required by 


VOLUNTARY SERVICES: 


General scope of statutory prohibition — 
holding in 23 C. G. 900 that Federal em- 
ployee may agree in advance to serve 
without compensation as nurse’s aide at 
Veterans’ Facility without contravening 
voluntary services prohibition of sec. 3679, 
R. 8., as amended, applies to any Federal 
employment in position compensation of 
which is fixed administratively pursuant 
to law under lump-sum appropriation, as 
distinguished from constitutional office 
compensation for which is fixed by or pur- 
suant to statute and incumbent of which is 
entitled to salary thereof by reason of his 
title to office shecbebebebi 

Veterans serving without compensation as 
trainees in service—services 
rendered by disabled veteran, entitled to 
vocational training pursuant to act of Mar. 
24, 1943, under jurisdiction of Veterans’ 
Admin. in accordance with agreement to 
serve in Federal agency as trainee without 
compensation in return for benefits of 
training do not constitute “voluntary” 
services within meaning of prohibition in 
sec. 3679, R. S., as amended, against 
acceptance of voluntary services for Govt_- 


Federal 
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VOUCHERS: 


Confidential expenditures—certificates. See 
Certificates, confidential expenditures. 

Pay rolls. See Pay Rolls. 

Per Diem and/or Reimbursement of Ex- 
penses Incident to Official Travel—use for 
reimbursement of transportation expenses 
at headquarters—where, in connection 
with performance of official duties, cash 
fares for local transportation at their official 
stations are paid by employees from their 
personal funds, reimbursement may be 
accomplished by use of Voucher for Per 
Diem and/or Reimbursement of Expenses 
Incident to Official Travel, Standard Form 
1012— Revised, even though fares would not 
be regarded as having been paid by em- 
ployees while in travel status__..........-. 


Purchases and Services Other Than Per- 
sonal use for purchasing transportation 
tickets or tokens, in general—Public 
Voucher for Purchases and Services Other 
Than Personal, Standard Form 1034-Re- 
vised—rather than Voucher for Per Diem 
and/or Reimbursement of Expenses Inci- 
dent to Official Travel, Standard Form 
1012-Revised—should be used for purchase 
of streetcar tokens, passes, and ferry tickets 
to be used by employees for local trans- 
portation at their official stations_._..--. a 

Traveling expenses: 

Certificates. See Traveling Expenses, certif- 
icates. 

Revision—Gen, Reg. 88-Revised, Oct. 20, 
1944 


WAGES: 


Conscientious objectors. See Selective Serv- 
ice System, conscientious objectors, com- 
pensation. 


WAIVERS: 
Six months’ death gratuity pay. See Gratui- 


ties, six months’ death, waivers. 


Waiver as estopping claimant from later 
asserting waived right—waiver of statu- 
tory right, such as six months’ death 
gratuity pay due widow of deceased 
soldier under act of Dec. 17, 1919, as 
amended, will not estop person waiving 
right, and courts have declined to give any 


WATER: 
Drinking: 


Purchases where supply (individual wells) 
not shown to be unpotable—where, at 
location not having municipal water 
supply, available supply of water from 
individual wells has not been shown to 
be unsafe for drinking purposes, pur- 
chase of special drinking water for use 
of Govt. employees (not entitled to sub- 
sistence at Govt. expense) from ap- 
propriation not specifically available for 
such purchase is not authorized_....- 

Testing expenses—appropriation not avail- 
able for cost of testing water supply (in- 
dividual wells) used by Govt. employees, 
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Drinking—Continued. 
it being presumed that State provides 
free testing and analyzing facilities 
WITNESSES: 

Experts—status as “‘officersor employees” — 
expert witnesses (as distinguished from ex- 
perts employed to assist in preparation of 
trial proceedings, 6 C. G. 712) are not neces- 
sarily officers or employees but are paid fees 
to appearand testify as private individuals, 
such fees being subject to agreement or 
contract 

Fees: 
Administrative hearing—Office of Price 

Administration matters—in view of pro- 
vision in sec. 202, Emergency Price Con- 
trol Act of 1942, that witnesses subpoena- 
ed thereunder shall be paid same fees 
and mileage as are paid witnesses in 
district courts of U.S.,ordinary witnesses 
subpoenaed by Office of Price Admin. to 
testify at administrative hearings are 
entitled in proper cases to be paid fees 
prescribed by act of Apr. 26, 1926, as 
amended, for witnesses appearing in 
U. 8S. courts. 23 C. G. 835, distin- 


Appropriation availability—term ‘‘wit- 
ness fees’’ as used in appropriation for 
Office of Price Admin. in Second De- 
ficiency Appro. Act, 1944, covers all 
forms of compensation payable to wit- 
nesses, and, therefore, expert witnesses 
may beemployed by O. P. A. and paid 
agreed fees from that portion of appro- 
priation which includes item ‘‘witness 
fees,’’ without regard to special limita- 
tion in said appropriation on amount 
that may be expended for temporary 
employment of persons by contract... 

As being subject to agreement or con- 
tract—fees, etc, to be paid expert 
witnesses—whose services cannot be 
acquired without their consent and 
without just compensation—are sub- 
ject to agreement or contract, so that 
expert witnesses appearing in State or 
Federal courts for Office of Price 
Admin. may be paid any compensa- 
tion mutually agreed upon and ad- 
ministratively determined to be rea- 
Scab vacceimigautanirehenxensan 

Scope of term “witness fees’”’—term 

“witness fees’’ as used in appropriation 

for Office of Price Admin. in Second De- 

ficiency Appro. Act, 1944, covers all 
forms of compensation payable to wit- 


U. S. litigation in State courts—applica- 
bility of statutory fees for U. S. courts— 
in view of provision in sec. 202, Emer- 
gency Price Control Act of 1942, that 
witnesses subpoenaed thereunder shall 
be paid same fees and mileage as are paid 
witnesses in district courts of U. S., ordi- 
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WITNESSES— Continued. 


“Arms” 





Fees—C ontinued. 


nary witnesses subpoenaed by Office of 
Price Admin. to testify in State and local 
courts are entitled in proper cases to be 
paid fees prescribed by act of Apr. 26, 
1926, as amended, for witnesses appear- 
ing in U. S. courts. 23 C. G. 835, dis- 
IE Sick tibincicccinicgniecncascenian 
Government employees testifying for the 
Government: 
Employees on leave when called to testify: 
Effect of call as restoration to active 
duty: 

Employee on terminal leave when 
called to testify for U. S. as to infor- 
mation obtained in course of his em- 
ployment is on active duty rather 
than court leave during such service 
as witness, and is entitled to exten- 
sion of his final separation date by 
period of witness service, notwith- 
standing inclusion in sec. 1.1 (f), 
Annual and Sick Leave Regs., of 
“leave for attending court as a wit- 
ness on behalf of the United States’’ 
within definition of “court leave,’’ 
and prohibition in sec. 4.2 (b) of reg- 
ulations prohibiting extension of 
final date of separation by granting 
of such leave_.....---- . aisle 

Where employee on leave, terminal or 
otherwise, is required to appear as 
witness for U. S. in case “involving 
the activity in connection with 
which such person is employed,” 
within meaning of sec. 850, R. S., as 
amended, relating to traveling ex- 
penses of Govt. employee witnesses, 
issuance to him of travel ordcr pur- 
suant to which he is authorized to 
be paid traveling expenses has effect 
of restoring him to active duty 
os Paieaiitiaiinawene: 

Mileage. See Mileage, witnesses. 


Subsistence. See Subsistence, witnesses. 
WORDS AND PHRASES: 
“American seamen”’—seamen serving 


aboard vessels of foreign registry under 
time charter to U. S. through War Ship- 
ping Admin. during existing emergency 
may be considered ‘‘American seamen”’ 
within meaning of statutes, such as sec. 
4577, R. S., providing for relief of destitute 
American seamen, regardless of whether 
such seamen be American citizens or 
whether they have had previous service 
aboard vessels of American registry. i 
additional compensation pre- 
scribed for Navy enlisted men by E. O. No. 
9210, pursuant to sec. 16, Pay Readjust- 
ment Act of 1942, for special qualifications 
“in the use of the arm or arms which they 
may be required to use’”’ may not be paid 
to “Expert Battle Lookouts” required to 
use binoculars or battle telephones, there 
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being no relationship between qualifica- 
tions prescribed for lookouts (mental 
alertness, aircraft and vessel recognition, 
etc.) and proficient use of binoculars or 
telephones or any mechanism connected 
with operation of arm of vessel, aside from 
fact that binoculars and telephones are not 
generally regarded as ‘‘arms”’ 


“Break in service”’: 


Definition of “‘break in service’’—separa- 
tion from Federal service for 30 or more 
calendar days—appearing in sec. 1.1 (g), 
Annual and Sick Leave Regs., has no ap- 
plication under act of Dec. 21, 1944, pro- 
viding for lump-sum payments for leave 
upon separation from service, and, there- 
fore, if employee actually is separated for 
one or more days prior to reappointment 
in another position under same leave 
system, lump-sum leave payment is re- 
quired and employee will be subject to 
requirement of sec. 1 of act regarding re- 
fund upon reemployment............-.- 

Lump-sum leave payment statute of Dec. 
21, 1944, does not affect rules and regula- 
tions controlling transfer of sick leave 
upon transfer or reappointment of em- 
ployees and grant of within-grade promo- 
tions under act of Aug. 1, 1941, except 
that 30-day “‘break in service’ as defined 
by sec. 1.1 (g), Annual and Sick Leave 
Regs., and by sec. 2 (c), Executive regu- 
lations respecting within-grade promo- 
tions now is to be regarded as beginning 
to run from last day of active duty pre- 
ceding period over which lump-sum 
leave payment is computed. 24 C. G. 
511, amplified__..._- 4 

In case of war service appointees who have 
entered upon active military duty and 
subsequently, have been restored to 
civilian positions, period of military 
service is break in service 

In case of permanent employee who, at 
time of entry into armed forces, was 
temporarily performing duties of posi- 
tion to which he had been promoted for 
period of another employee’s absence in 
armed forces, and who subsequently has 
been restored to such temporarily held 
position, time served therein prior to 
break in civilian service occasioned by 
his entry into armed forces may not be 
counted toward within-grade promo- 
tion, under rule stated in 24 C. G. 688... 


“Calendar month”: 


While term “calendar month” ordinarily 
is regarded as denoting period of time 
terminating with day of succeeding 
month numerically corresponding to day 
of its beginning, less one, where it is ap- 
parent from conduct of parties to equip- 
ment rental contract providing for pay- 
ment of rental ‘“‘on or about the 10th of 
the month for the previous calendar 
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WORDS AND PHRASES—Continued. 
“Calendar month”—Continued. 


month”’ that payment on basis of month 
as designated and delimited by calendar 
rather than on basis of contract month 
was contemplated, payment on such 
contemplated basis is proper--_-..-._---- 
In determining, for recapture purposes, 
when “calendar month” rentals under 
cost-plus subcontractor’s equipment 
rental-purchase agreement equaled value 
of equipment plus recapture charge for 
each month or fraction thereof equip- 
ment was in use, “calendar month” 
periods may be considered as month 
designated and delimited by calendar, 
as shown to have been intended by con- 
tracting parties, rather than as contract 
month extending from date equipment 
was delivered to corresponding date in 
next month, less one, and, therefore, 
monthly recapture charge is payable for 
fractional months at beginning and end 
CE vn nsisicacien vonatamancas 
While term “calendar month’ may be 
used in sense of month as designated and 
delimited by calendar, term ordinarily 
is to be regarded as denoting period of 
time terminating with day of succeeding 
month numerically corresponding to day 
of its beginning, less one............---- 
employee”—where employees, 
who have entered military or naval service 
subsequent to May 1, 1940, die while in 
service on or after date of lump-sum leave 
Payment statute of Dec. 21, 1944, without 
having exercised statutory right of election 
to be paid for accumulated and current ac- 
crued annual leave, this office will consider 
claim by decedent’s beneficiary or estate 
for lump-sum payment for such leave,.on 
basis that at time of death decedent was 
“civilian * * °* employee’ within 
meaning of sec. 2 of statute authorizing 
lump-sum leave payments in case of 
Ce eee 


“Compensation”—‘‘per diem allowance” of 


$25 payable under sec. 102 (c), War Mobili- 
zation and Reconversion Act of 1944, to 
members of advisory board created by act 
“for each day spent in actual meetings of 
the Board or at conferences held upon call 
of the Director,” in addition to “‘necessary 
traveling and other expenses incurred 
while so engaged,”’ is to be regarded as 
compensation, rather than as allowance in 
lieu of subsistence 


“Consultants”—members of Regional War 


Labor Boards compensated on per diem 
“when actually employed” basis, who are 
employed to perform duties imposed by 
law upon National War Labor Board rather 
than in advisory capacity, may not be 
regarded as “consultants” within purview 
of current National War Agency Appro. 
Act so as to be entitled thereunder to trans- 
portation expenses and per diem in lieu of 
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“Continuous rail journey 


“Creditable 


subsistence for travel between their homes 
and official stations. 24 C. G. 631, amph- 
icant sccten 


where duration 
of employee’s travel from intermediate 
point, at which he had stopped over for 
short period on official business, to his 
ultimate temporary station was less than 
two hours, there was not a “continuous 
rail journey” of more than two hours as 
required by paragraph 13 (a) 2, Standard- 
ized Govt. Travel Regs., to authorize use 
of parlor-car seat, even though employee 
was in continuous travel status and first- 
class through ticket properly had been 
procured in order to secure Pullman ac- 
commodations for other portions of the trip. 


“Court leave”—employee on terminal leave 


when called to testify for U. S. as to infor- 
mation obtained in course of his employ- 
ment is on active duty rather than court 
leave during such service as witness, and 
is entitled to extension of his final separa- 
tion date by period of witness service, not- 
withstanding inclusion in sec. 1.1 (f), 
Annual and Sick Leave Regs., of ‘‘leave 
for attending court as a witness on behalf of 
the United States’ within definition of 
“court leave,’’ and prohibition in sec. 4.2 
(b) of regulations prohibiting extension of 
final date of separation by granting of such 


service”—purpose of term 
“creditable service” as used in sec. 3, act 
of Jan. 28, 1915—relating to retirement of 
Coast Guard personnel—which authorizes 
counting of such service in Army, Navy, 
or Marine Corps in computing length of 
service for any purpose, was to insure that 
service not of creditable nature, such as 
unauthorized absence periods, confine- 
ment, etc., would be excluded from com- 
putation, and has no effect to authorize 
counting by Coast Guard personnel of 
service countable as double time for re- 
tirement purposes in Army and Navy---- 


“Elects to be paid compensation for leave in 


accordance with the Act of August 1, 1941, 
as amended * * *”’—under act of Dec 21, 
1944, authorizing payment in lump sum 
when employee “elects to be paid com- 
pensation for leave in accordance with the 
Act of August 1, 1941, as amended * * *,” 
employee may not elect to receive lump 
sum for part of his leave and permit bal- 
ance to remain to his credit 


“Employee”—First and Second Deputy Re- 


corders of Deeds, District of Columbia, 
who, pursuant to secs. 45-702 and 45-703, 
D. C. Code, are appointed by Recorder 
of Deeds, and not by President by and 
with advice and consent of Senate, are em- 
ployees rather than officers, and, therefore, 
they are not entitled to compensation as 
incident to holding title to public office. 
24 C. G. 45, distinguished - .........-....-.- 
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WORDS AND PHRASES—Continued. 





“Employment”: 

Just as duty of driving truck was regarded 
in 21 C. G. 724 as “employment” for over- 
time compensation purposes under act of 
Oct. 21, 1940, so may such duty be re- 
garded as “labor” for overtime compen- 
sation purposes under forty-hour week 
statute of Mar. 28, 1934___..._._...___.- 

Regardless of whether word “‘abor,” 
“employment,” or “work’’ be used in 
statute as constituting basis for payment 
of overtime compensation, travel time, 
alone (without performance of actual 
duty), away from headquarters does not 
entitle employee to any more compensa- 
tion than he would have received had he 
remained and worked at his regular 
station during his regular tour of duty or 
administrative workweek__.._..._...... 

“Expenses of appointees”—authorization in 
Second Deficiency Appro. Act, 1944, for 
payment of “expenses of appointees” of 
Office of Price Admin. in reporting to their 
first posts of duty in Territories and return 
does not constitute statutory authority 
for payment of expenses of transporting 
appointees’ household goods to or from 
EL re eae eee 
“Experts”—eflect of provisions of sec 10, 
Bonneville Project Act of Aug. 20, 1937, 
authorizing appointment without regard 
to civil-service laws of “‘attorneys, engi- 
neers, and other experts * * * at not 
to exceed $7,500 per annum” and “other 
officers and employees * * * in ac- 
cordance with the Classification Act,’’ is to 
classify all attorneys and engineers ap- 
pointed thereunder as “experts” subject 
to $7,500 limitation, and to exclude such 
attorneys and engineers as would not 
otherwise be regarded as experts from cate- 
gory “other officers and employees”’ whose 
salaries are to be fixed in accordance with 
Classification Act. 14 C. G. 70, dis- 
a a 

“Flying officer” —in view of provisions of sec, 
13a, National Defense Act as amended, 
defining term “flying officer” as includ- 
ing, in time of war, any officer who has re- 
ceived aeronautical rating as observer, 
Navy officers, entitled under current stat- 
utory provisions to aviation pay at rates 
not in excess of those provided by law for 
Army, may be paid 50 per cent increase in 
pay as flying officers if they have received 
aeronautical rating as observer, although 
not assigned as members of combat crews, 
as required, except in time of war, by other 
provisions of said section 13a, as amended. 
“‘Home”—home of reserve officer is a matter 
of fact to be deduced from circumstances of 
individual case; and he may not select a 
home for travel allowance purposes upon 
release from active duty, nor may he be 
permitted on his own initiative to correct 
his address of record, if facts show such 
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address to be place to which he properly 
should be returned at Govt. expense upon 
release from active duty 


“Labor”: 


Just as duty of driving truck was regarded 
in 21 C. G. 724 as “employment” for 
overtime compensation purposes under 
act of Oct. 21, 1940, so may such duty be 
regarded as “labor” for overtime com- 
pensation purposes under forty-hour 
week statute of Mar. 28, 1934........._- 

Regardless of whether word “‘labor,”’ ‘‘em- 
ployment,”’ or “‘work”’ be used in statute 
as constituting basis for payment of 
overtime compensation, travel time, 
alone (without performance of actual 
duty), away from headquarters does 
not entitle employee to any more com- 
pensation than he would have received 
had he remained and worked at his 
regular station during his regular tour of 
duty or administrative workweek - . - . -- 

In case of transmission-line crews compen- 
sated at hourly rates pursuant to 40- 
hour week statute of Mar. 28, 1934, 
whose regular daily tour of duty begins 
when they report at required time at 
field station out of which they operate 
and continues until their return to field 
station, and includes time spent in 
traveling by truck from place to place 
where active labor is required, travel 
involved may be regarded as “‘labor”’ 
within meaning of statute so as to entitle 
employees to compensation at overtime 
rates for such travel on Sundays outside 
of their regular tour of duty. 24 C. G. 
65; id. 456, distinguished. _....- 


“Military or naval organization” —commis- 


sion in Public Health Service Reserve 
did not constitute person member of 
“military or naval organization’? within 
prohibition in sec. 4, Naval Reserve Act 
of 1938, against Naval Reservists being 
members of such organizations............ 


“Miscellaneous and contingent expenses’’— 


words ‘‘Miscellaneous and contingent ex- 
penses,”” as employed in acts making ap- 
propriations, include such incidental, 
casual, and unforeseen expenses not other- 
wise provided as are lawful, necessary and 
appropriate to execution of duties required 
by law in connection with object for which 
appropriation is made 


“Month”: 


In determining, for recapture purposes, 
when “calendar month’’ rentals under 
cost-plus subcontractor’s equipment 
rental-purchase agreement equaled value 
of equipment plus recapture charge for 
each month or fraction thereof equip- 
ment was in use, ‘“‘calendar month” 
periods may be considered as month 
designated and delimited by calendar, 
as shown to have been intended by con- 
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“Month”—Continuea. 


tracting ;-arties, rather than as contract 
month extending from date equipment 
was delivered to corresponding date in 
next month, less one, and, therefore, 
monthly recapture charge is payable 
for fractional months at beginning and 
end of rental period natalie nace 
“Month” when used without qualifica- 
tion means calendar month and is com- 
puted not by counting days, but by 
looking at calendar, and runs ficm given 
day in one month to day of correspond- 
ing number in next month 


“Nonwork days established by Federal 


statute”’—in case of employees subject to 
40-hour week statute of Mar. 28, 1934, 
whose weekly tour of duty is Monday 
through Friday, Saturdays are ‘“‘nonwork 
days established by Federal statute’”’ 
which are excluded as days of annual or 
sick leave by act of Mar. 2, 1940, and sec. 
4.5, Annual and Sick Leave Regs., even 
though, under present war-emergency 
schedules, work on Saturdays is regularly 
required. 


“‘Officer”’—Recorder of Deeds, District of 


Columbia, who, upon acquiring title to 
said office pursuant to appointment by 
President, by and with advice and consent 
of Senate, as provided in sec. 548, act of 
Mar. 3, 1901, is authorized to hold office 
until removed therefrom by competent 
authority, is an officer as distinguished 
from an employee. --........--- 


“Officers and employees”: 


Expert witnesses (as distinguished from 
experts employed to assist in prepara- 
tion of trial proceedings, 6 C. G. 712) are 
not necessarily officers or employees but 
are paid fees to appear and testify as 
private individuals, such fees being 
subject to agreement or contract ‘ 

Persons employed and supervised jointly 
by U.S. and British Govts. on work of 
Anglo-American Caribbean Commis- 
sion and devote no particular period of 
their employment exclusively to work 
of either government are not “‘officers”’ 
or “employees” of U. S. within meaning 
of such statutes as Classification Act, 
War Overtime Pay Act of 1943, and 
annual and sick leave acts of Mar. 14, 
hats dabei htissotnrii ims Lcaaeaabratiedditat 

Members of advisory board created by sec. 
102, War Mobilization and Reconver- 
sion Act of 1944, are officers of U. S___.-- 

Member of Regional War Labor Board 
compensated on per diem “when ac- 
tually employed” basis must be re- 
garded as part time Federal officer and, 
therefore, may not be paid transporta- 
tion expenses and per diem in lieu of 
subsistence for travel between his home 
and designated official station, in ab- 
sence of statutory authority therefor__.. 
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“Officers and employees” —Continued. 


Disabled veterans assigned by Veterans’ 
Admin., under authority of act of Mar. 
24, 1943, to Forest Service for training 
and rehabilitation—any work performed 
or services rendered being merely inci- 
dental! to primary object of assignment— 
may not be considered Forest Service 
employees so as to be entitled to medical 
treatment under sec. 6, act of Mar. 3, 
1925, ete.; instead, any expenses of 
medical care must be borne by Veterans’ 
Admin. appropriation specifically.made 
available for purpose 22 C. G. 995, 
I ieici.cac nad aasscdsaddcdeae 


“Official station” : 


Administrative regulations may define 
boundaries of official station of naval 
personnel stationed in Washington, 
D. C., at Arlington Annex, Arlington 
County, Va., or at Naval Medical 
Center, Bethesda, Md., for purpose of 
reimbursement of taxicab fares incurred 
for travel between home and rail or 
air terminal, to include, in addition to 
Dist. of Col., areas contiguous thereto 
in which are located naval installations 
normally operating in close conjunction 
with offices in Washington ___-._....... 

Reimbursement to naval officers for taxi- 
cab fares between their homes and rail 
or air terminal serving area in which 
stationed is authorized only to extent 
fares do not exceed maximum fares 
usually charged between terminal and 
any point within established boundaries 
of official station; however, reasonable 
administrative regulations defining 
boundaries of official station for such 
purposes—not necessarily limited to 
corporate limits of city or town in which 
stationed—would not be objectionable. 
20 C. G. 315, amplified ___- 


“‘Passenger-carrying vehicle”—half-ton mo- 


tor-propelled vehicles, purchased for use 
as trucks, with whatever passenger-carry- 
ing capacity represented by seats for pas- 
sengers eliminated, and listed and de- 
scribed by manufacturer in class of trucks, 
are not to be considered as passenger- 
carrying vehicles within purview of sec. 5, 
act of July 16, 1914, prohibiting purchase 
of motor-propelled passenger-carrying.ve- 
hicles unless specifically authorized by 
law, and payment therefor may be 
made from appropriation which, although 
specifically available for ‘maintenance 
and operation of passenger-carrying auto- 
mobiles,” contains no provision for pur- 
chase of such vehicles. 16 C. G. 260, dis- 


“Pay”—one year’s “pay” authorized by 


sec. 1454, R. S., to be paid to Navy.officers 
wholly retired from service on account of 
incapacity not result of incident of service 
does not include rental and subsistence 
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allowances authorized under secs. 4 and 5, 
Pay Readjustment Act of 1942__ 
“Permanent change of station’’—assign- 
ment of military personnel to replacement 
pool, school, or similar station for indefinite 
period under orders not providing for 
further assignment to another station or 
return to old permanent station may be 
considered as effecting “‘permanent change 
of station” within meaning of sec. 12, Pay 
Readjustment Act of 1942, for purposes 
of transportation of dependents and 
household effects; however, in order to 
indicate administrative intent and to 
simplify and expedite handling of ac- 
counts, orders should show whether as- 
signment contemplates temporary or 
permanent duty. Prior decisions, where 
inconsistent herewith, no longer will be 
ins inacee cine dniannaatnispelendieens 
“Personal service’—work of inspection, 
even when performed under appropriation 
for construction work, is regarded as per- 
I aint ai citi mnicicecninnnnsinaim 
“Present pay’’—for purposes of computing 
retired pay of Marine Corps officer who 
had less than 3 years’ service upon retire- 
ment for disability prior to June 30, 1922, 
but who, because of active duty after re- 
tirement, was entitled on effective date of 
Pay Readjustment Act of 1942 to 5 percent 
increase in base pay thereunder for over 3 
years’ service, proviso to sec. 15 of said act 
which saved “‘present pay” of officers then 
on retired list does not entitle officer, upon 
completion of 5 years’ service, to revert to 
prior pay laws, now repealed, under which 
he would be entitled to 10 percent increase 
in base pay for longevity _- . 
“Printing and binding’’- standard forms 
and blankbook work are printing and 
binding items, as distinguished from sup- 
plies_._- linia ‘ 
“Procurement” —authorization in appro- 
priation for “procurement,’’ and not 
merely ‘‘purchase and exchange,”’ of books 
of reference, such as “‘Register of Directors 
and Executives,” permits acquisition of 
use of such books by lease, which lease may 
include requirement for return of books 
upon expiration of lease, where such lim- 
ited use will satisfy requirements of partic- 
_ agency subscribing therefor. 6 C. G. 
157, distinguished _- ct 
“Relative” —natural father of Army enlisted 
man who had been legally adopted as a 
child may not be considered as “‘relative”’ 
within meaning of six months’ death 
gratuity statute of Dec. 17, 1919, as amend- 
ed, so as to be entitled, upon death of en- 
listed man, to payment authorized by 
statute, even though enlisted man had 
returned to reside with him two years be- 
fore induction into Army and had desig- 
nated him as beneficiary to receive pay- 
ment. 
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‘Release from active duty”: 

Release of Marine Corps Reserve officer 
from active duty as naval aviator com- 
missioned pursuant to Naval Aviation 
Reserve Act of 1939, although he was 
immediately assigned to active duty as 
ground officer, constituted “release from 
active duty” as contemplated by sec. 12, 
Naval Aviation Cadet Act of 1942, as 
amended, entitling him to payment of 
lump sum authorized by act to be paid, 
upon release from active duty, for each 
year of continuous active commissioned 
service of officers commissioned there- 
under or under 1939 act_................ 

Principles stated in 23 C. G. 73 and 376 
that effect of transferring reserve officer 
to retired list is to be regarded as release 
from active duty are applicable to such 
officer’s right to mileage and transporta- 
tion of dependents upon being placed on 
retired list and ordered to his home. -.-.- 

$500 lump sum authorized by sec. 2, act of 
June 16, 1936, as amended, to be paid to 
Army Air Corps Reserve officers, upon 
release from active duty that has been 
continuous for one or more years, for 
each complete year of active service is 
payable w ithout regard to reason for 
their release from active duty (discharge 
at own request, etc.)..................-- 

Discharge of Enlisted Reserve Corps mem- 
bers, for reasons other than misconduct, 
while serving on active duty in upper 
three grades may be considered tanta- 
mount to release from active duty in 
connection with which they are entitled 
under sec. 12, Pay Readjustment Act of 
1942, to transportation of dependents 
— last duty station to home. 23 C, 

. 73, amplified _ - a 

mati inducted into Army enter Seleo- 
tive Training and Service Act of 1940, as 
amended, and subsequently discharged, 
for reasons other than misconduct, while 
serving in upper three grades without 
being transferred to reserve component 
pursuant to sec. 3 (c) of said act may be 
regarded as released from active duty, 
the same as Enlisted Reserve Corps 
members discharged without being re- 
leased to inactive status, so as to be en- 
titled to transportation of dependents 
from last duty station to home under sec. 
12, Pay Readjustment Act of 1942 

“Retired’”—Navy officer “wholly retired 
from service” under sec. 1454, R. S., for dis- 
ability not resulting from incident of serv- 
ice, with one year’s pay, is not to be regard- 
ed as having been “retired” within con- 


templation of uniform retirement date 
statute of Apr. 23, 1930, so as to require that 
such separation be postponed to first day 
of succeeding month .............-------- 
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“Retired pay * * * for or on account of 
services as a commissioned officer”’—limit- 
ation of $3,000 per annum, and exceptions 
thereto, prescribed by sec. 212, act of June 
30, 1932, as amended, on combined rate or 
retired pay and civilian compensation that 
may be paid to person who receives “‘retired 
pay * * * for or on account of services as 
a commissioned officer’ in any of serviecs 
mentioned in Title 37, U. 8. Code, are ap- 
plicable to any retired officer receiving such 
retired pay, without regard to particular 
statute pursuant to which officer served 
on active duty or was retired from active 
service, including officers of Army of U.S. 
receiving retirement pay pursuant to sec. 
N,Q 

“Salary” 

Training allowance, in form of increased 
pension or retired pay, authorized by act 
of Mar. 24, 1943, to be paid to disabled 
veterans receiving vocational training 
prescribed by act does not constitute 
“salary” within meaning of act of May 
10, 1916, 12 amended, prohibiting pay- 
ment of two salaries to one person when 
they aggregate more than $2,000 per 
CINE: cis kaciievtivtendniantiinngekeiun 

Irrespective of fact that retired Marine 
Corps officer may be receiving retired 
pay ‘‘for disability incurred in combat 
with an enemy” and, hence, is within ex- 
ception to dual compensation restrictions 
of sec. 212, act of June 30, 1932, as amend- 
ed, such retired pay is “salary” within 
meaning of prohibition in Dept. of State 
Appro. Act, 1945, against receipt by am- 
bassadors and ministers of any other 
salary from U.58., so as to preclude officer 
from receiving retired pay while receiv- 
ing salary of minister -.................. 

“Separation from service’’: 

When employee is transferred from one 
position to another without break in 
service, there is no ‘“‘separation from 
service” within meaning of sec. 1, act of 
Dec. 21, 1944, requiring lump-sum pay- 
ment for employees’ leave upon separa- 
tion from service 


Where cooperative employee, whose salary 
is apportioned between Federal Govt. 
and State, was appointed from a Federal- 
ly controlled position and, hence, within 
the purview of the annual leave statute 
of March 14, 1936, to a position controlled 
by the cooperating State, and, hence, 
not within purview of said statute, em- 
ployee is to be regarded as having been 
separated from Federal service so as to 
be entitled to lump-sum payment for his 
leave under act of Dec. 21, 1944, and 
entire amount of payment, computed on 
total salary rate of position from which 
separated, is payable from Federal funds_ 
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“Service”’—only where statute, or regula- 
tions having force and effect of law, specif- 
ically include periods in non-pay status 
as ‘‘service’” may such periods be included 
in computing longevity................... 

“Serving with the Navy”—Public Health 
Service commissioned officers detailed for 
duty with Coast Guard when it is operat- 
ing ‘‘as part of the Navy” under provisions 
of E. O. No. 8929 may be regarded as 
“serving with the Navy” within meaning 
of sec. 6, act of Oct. 27, 1943, applying pro- 
visions thereof with respect to reimburse- 
ment of certain naval personnel for loss, 
damage, or destruction of personal prop- 
erty to personnel of Public Health Service 
when serving with Navy..._--- aa 

“Temporary employees” —even though exact 
date of termination be not stated in em- 
ployees’ appointments, where limitation of 
“not to exceed one year” is included, em- 
ployees are to be regarded as “‘temporary” 
within meaning of sec. 1.1(c), Annual and 
Sick Leave Regs., which defines ‘‘tempo- 
rary employees” as those appointed for 
definite periods of time not exceeding 1 


“Temporary employees engaged on con- 
struction work at hourly rates’”—defini- 
tion of “temporary employees’”’ (those ap- 
pointed for definite periods of time not ex- 
ceeding 1 year) in sec. 1.1(c), Annual and 
Sick Leave Regs., is determinative, also, 
of whether employees are to be classed as 
“temporary employees engaged on con- 
struction work at hourly rates” within 
meaning of sec. 1, annual leave statute of 
Mar. 14, 1936, which excludes such em- 
Ployees from leave benefits provided there- 
by, and, therefore, hourly rate construction 
employees appointed for season or dura- 
tion of job are or are not entitled to leave 
depending upon whether their appoint- 
ments are without limitation or are limited 
to not to exceed one year__...........--.. 

“Vehicles”—term passenger-carrying ‘‘ve- 
hicles” does not include aircraft --_-...- 

“Voluntary services” See 
Services. 

“*Witness fees”’—term “‘witness fees’’ as used 
in appropriation for Office of Price Admin. 
in Second Deficiency Appro. Act, 1944, 
covers all forms of compensation payable 
i cciccescinadcncdccsadsnaninn 

“Work”—regardless of whether word 
“labor,” “employment,” or “work” be 
used in statute as constituting basis for 
payment of overtime compensation, travel 
time, alone (without performance of actual 
duty), away from headquarters does not 
entitle employee to any more compensa- 
tion than he would have received had he 
remained and worked at his regular station 
during his regular tour of duty or adminis- 
trative workweek _.. 


Voluntary 
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